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A: I R. Publications — A Tribnts 
from the Law Quarterly Review 


“One cannot but marvel at the industry and wide 
•cope of the activities of the author*. Each month, 
in All India Reporter, they give us an up-to-date 
•election of the rulings of all the superior Court* 
in India. They issue monthly and annual digests. 
From time to time they publish valuable encyclo¬ 
pedic commentaries on the more important statutes. 
It is unlikely that in any other country in the world 
is case-law collected and pigeon-holed in a way which 
makes it more easily available. No doubt the authors 
have a large number of assistants, but the burden of 
Planning and supervising their work must occupy 
so much of their time that one suspects that, like, 
Him that keepeth Israel, they neither slumber nor 
sleep. They are always willing to experiment.”— 
(1958) 74 Law Quarterly Review. — Pages 318-17. 


The organisation required to produce such books 
exists at present only in India, and there is no 
prospect that anywhere but in Nagpur, will a small 
village of devoted workers be dedicated to the 
production of the reports, manuals and editions of 
standard works of reference that have given AU 
India Reporter its unique position. Mulla and 
A. I. R." arc the great names in the Law Books 
for India; they are as different as chalk from 
eheese ; and recent works appearing in their series 
•enfirm the impression that they will go g n fort 
•Tsr"—(1984) 80 Law Quarterly Review.—Fag* 488. 
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f - ‘ SPECIAL FEATURES . i 

V of A.LR. Commentaries 

1. All the latest amendments. Central and State, accurately incorporated. 

2. Decisions are tested on first principles. 1 

3. Conflicts of opinions in the decisions pointed out and discussed. 

4. Copious references to cognate sections and notea are given, to enaure 


i 

I 


accuracy. 

5. Synopsis for sections shows where exactly to look for the point requir¬ 


ed. 

6. Principles of law are deduced from vast mass of decisions. 

7. Corresponding section of earlier Enactment indicated. ** * 

8. Adaptations made in the sections are given. ^ 

9. Decisions are classified under different headings. 





10. Principles of law presented in a logical and cogent manner. 

11. Citation of cases both by year and volume and of Courts by three letters 

instead of one letter (e.g. ’All’ and not A*, for Allahabad). 

12. Giving of at page where the point occurs ensures accuracy. 

13. Cases overruled or reversed pointed out in the foot-note remarks. 

14. Indicating Supreme Court, Full Bench, Special Bench and Division Bench 

by marks like SC, F B, SB and D B. 

15. Replacement of superior letters by bolder signs in the text for easy re 

ference. 

16. Replacement of superior figures in the notes by bolder figures in brac¬ 

kets for easy reading. 

17. Remarks in the foot-notes amplify and illustrate the principles in the 

Commentary and indicate the distinguishing features of the case. 

IS. Topical Index locates the exact point required. _ 
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TOPICAL INDEX 


Note :—The reference to Section should be taken as including the 

relevant note according to the Synopsis. 


CONTEMPT OF COURTS ACT 


(1971) 

Administration of justice 

Obstruction of interference with S 2 

Advocate-General 

Consent of S 15 

Meaning of S 15 

Appeal 

Limitation S 19 

Apology 

Bona fide S 12 

Conditional or qualified S 12 

Effect of acceptance S 12 

Breach of undertaking 

~ s 2 

Camera proceedings 

Publication of S 7 

Civil contempt 

S 2 

Punishment S 12 

Civil proceeding 

When pending S 3 

Company 

Meaning of S 12 

Punishment for contempt S 12 

Contemner 

Attachment of property S 17 

Likely to abscond—Procedure S 17 

Payment of costs S 12 


Contempt 

Cognizance—Bar of jurisdiction S 10 

Creation ot prejudicial atmosphere S 2 

Essentials of S 2 

Initiation of proceedings during 
pendency of action S 2 

Not punishable in certain cases S 13 

Punishable under the Indian 
Penal Code $ 10 

Contempt in the face of 

Supreme Court or High Court 

Procedure g 14 

Contempt of Court 

By judge, magistrate or other person 
acting judicially S iq 

Cognizance—Procedure after S 17 

Commencement of proceedings on 
report of Subordinate Court S 15 

Commencement of proceedings 
suo motu g i 5 

Definition g 2 

Evidence and proof S 10 

Er parte order g ] 0 

Initiation of proceedings S 15 

Notice of motion S 17 

Party entitled to make application S 15 

Proceedings against Union or State S 10 

Punishment g 12 

Scope of enquiry g iq 
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TOPICAL INDEX 


Contempt of Courts Act (1971) 

Applicability Ss l aod 21 

Enlargement of Scope of contempt 
not implied S 9 

Validity S 1 


Costs 

S 12 

Court 

Disobedience of S 2 

Meaning of S 2 

Criminal contempt 

S 2 

Cognizance of S 15 

Hearing of cases by Benches S IS 

Criminal proceeding 

When pending S 3 


Defences available 

S 8 

Director 

Meaning of S 12 


Disobedience of Public 
Officers of Courts 

Ex parte order 


S 2 
S 10 


Fair and accurate report of 
judicial proceeding 

Publication of 

Fair criticism of judicial act 
Good faith 
High Court 

Meaning of 

Power to punish contempts of 
subordinate Courts 
Power to try offenders found 
ontside jurisdiction 

Innocent publication or 
distribution of matter 

If contempt 

Interference with course of 
judicial proceeding 


S 4 

S 5 

S 0 

S 2 (d) 
S 10 
S 11 

S 3 

S 2 


Judge, Magistrate or other 
person acting judicially 
Contempt by S 10 

Judicial act 

Fair criticism S 5 


Limitation 

For actions for contempt S 20 

Nyaya Panchayat 

Applicability of the Act S 21 

Parallel proceedings 

S 10 

Pending proceeding 

Innocent publication or distribution 
of matter S 3 

Presiding Officer of 

Subordinate Court 

Complaint against S 0 

Procedure 

Contempt in the face of the Supremo 
r Court or High Court S 14 

Defences open in contempt proceedings 

S 8 

Public Officers Disobedience of 


S 2 

Public order 

S 7 

Public policy 

Publication of proceedings in 
chambers or in camera S 7 

Punishment 

Breach of undertaking given to 
Court by company S 12 

Civil contempt S 12 

Discretion S 10 

Principles governing S 12 


Scandalising the Court 

S 2 

Secret process, discovery or 
information 

S 7 

Security of State 

S 7 

Subordinate Courts 

Contempt of — High Court’s 


power to punish S 10 

Contempt of —Procedure and practice S 10 
Meaning of SO 

Presiding Officer—Complaint against S 0 

Village Courts 

Applicability of the Act S 21 

Wilful disobedience 

S 2 


CONTINGENCY FUND OF INDIA 

ACT (1950) 

Topical Index not necessary. 


Judicial Commissioner 

S 2 (d) 


Judicial proceeding 

Fair and accurate report S 4 

Heard and inally decided S 3 (b) 

la chambers or in camera— 

Publication of S 7 

Interference with due course of S 2 

Whea pending S 3 


CONTINUANCE OF LEGAL 
PROCEEDINGS ACT (1948) 

Topical Index not necessary. 

CONTRACT ACT (1872) 

Topical Index will be published 
in Vol. XI 



A. 0. J. ... Accident Claims Journal. 

A.I.R. 1914 All., Bom., etc. All India 
Reporter, Allahabad, Bombay, etc., 
aeotiona of the respective years/ 

A.I.R, N.O.C.... All India Reporter Notes 
of Cases (All., Andh. Pra.) etc. 

Agra H.C.R.... Agra High Court Reports. 

A. M. L. J. ... Ajmer.Merwara Law 
Journal. 

All. or LL.R. All....Indian Law Reports, 
Allahabad Series. 

All. Cr. 0. ... Allahabad Criminal Cases. 

All. Cr. R.... Allahabad Criminal Reports. 

All. L. J. ... Allahabad Law Journal. 

All. L. J. N. O. 0. ... Allahabad Law 

Journal Notes of Cases. 

Ail. L. R. ... Allahabad Law Reports. 

All. L. T. ... Allahabad Law TimeB. 

All. W. C. ... Allahabad Weekly Cases. 

All. W. N. ... Allahabad Weekly Notes. 

All. W. R. ...Allahabad Weekly Reporter. 

L L. R. Andhra (Andh. Pra.) ... Indian 
Law Reports, Andhra (Andhra 
Pradesh) Series. 

A. P. L. J. ... Andhra Pradesh Law 
Journal. 

Andh. L. T....Andhra Law Times. 

Andhra W. R. ... Andhra Weekly Re. 
porter. 

I. L. R. Assam ... Indian Law Reports, 
Assam Series. 

A. L. R. ... Assam Law Reports. 

Beng. L. R. Bengal Law Reports. 

B. B. C. J. ... Bihar Bar Counoil Journal. 

B. L. J. ... Bihar Law Judgments. 

B. L. J. or Bihar L. J. R. ... Bihar Law 
Journal Reports. 

Bom. or I. L. R. Bom. ... Indian Law 
Reports, Bombay Series. 

Bom. 0. R. ... Bombay Cases Reporter. 

Bom. L. R. ... Bombay Law Reporter. 

Bom. P. J.... Bombay Printed Judgments. 

Bur. L. Jour. ... Burma Law Journal. 

Bur. L. R. ... Burma Law Reports. 

Bur. L. T. ... Burma Law Times. 

y/' Cal. or I. L. R. Cal. ... Indian Law Re. 

ports, Caloutta Series. 


Cal. H. N. ... Calcutta High Court Notes. 
Cal. L. J. ... Caloutta Law Journal. 

Cal. L. R. ... Caloutta Law Reports. 

Cal. W. N. ... Caloutta Weekly Notes. 

Cal. W. N. (D. R.) Calcutta Weekly 
Notes (Dacca Reports). 

O. P. L. R. — Central Provinces Law 

Reports. 

Ohand. L. R. ... Ohandigarah Law Re. 

, ports. 

Ohand. L. R. (Cri.) ... Chandigarh Law 
Reports (Criminal). 

Cri. App. Rep. (S. 0.) Criminal Appeals 
Reporter (Supreme Court). 

Or. or Cri. L. Jour ... Criminal Law 
Journal. 

Cri. L. J. NOO ... Criminal Law Journal 
Notes of Cases (All. Andh. Pra.) 
eto. 

Cri. L. R. (S. 0.) ... Criminal Law Re. 

porter (Supreme Court). 

Cri. L. T....Criminal Law Times. (Punj). 

C. I. 8. ... Current Indian Statutes. 

Cur. L. J. ... Current Law Journal. 

Cur. L. J. (Cri.) ... Current Law Journal 

(Criminal), 

I. L. R. Cut. ... Indian Law Reports* 
Cuttack Series. 

Cut. L. R. (Cri.) ... Cuttaok Law Reports 
(Criminal). 

Cut. L. T. ... Cuttack Law Times. 

Cut. W. R. ... Cuttack Weekly Reports. 

I. L. R. Delhi ... Indian Law Reports. 
Delhi. 

D. L. T. ... Delhi Law Times. 

E. P. or East Punj. ... East Punjab. 

I. L. R. E. P. or East Punj. ... Indian 
Law Reports, East Punjab Series. 
E. L. T. ... Excise Law Time. 

P. A. 0. ... Prevention of Food Adultera. 

tion Cases. 

P. A. J. ... Prevention of Pood Adultera¬ 
tion Journal. 

P. C. R. ... Federal Court Reports. 

P. L. J. ... Federal Law Journal. 

I. L. R. Guj. ... Indian Law Reports, 
Gujarat. 

Guj. L. R. ... Gujarat Law Reports. 


abbreviations (contdj 
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Him. Pr*. ... Himaohal Pradesh. 

Hyde. ... Hyde’s ReporfeB. 

Hyd. or I. L. R Hyd. ... Indian Law 
Reports, Hyderabad SerieB. 

Ind. App.... Law Reports, Indian Appeals. 
Ind. Gas. ... Indian Cases. 

Ind. Jnr. (n. b.) ... Indian Jurist (New 
SerieB) 

Ind. Jur. (o. 8.) ^ Indian Jurist (Old 

Series.) 

Ind. R. ... Indian Rulings. 

I. 0. R. ... Industrial Court Reporter. 

Infc. L. R. ... International Law Reporter 

J. & K. ... Jammu & Kashmir. 

J. & K. L. R....Jammu and Kashmir Law 
Reports. 

J. L. R. or Jaipur L. R. ... Jaipur Law 

Reports. 

Jab. L. J. ... Jabalpur Law Journal. 

I. L. R. Kar. ... Indian Law Reports, 
Karaohi Series. 

Kant. L. J. ... Karnataka Law Journal. 

Kaah. L. J. ... Kashmir Law Journal. 

I. L. R Ker. ... Indian Law Reports, 
Kerala. 

K. H. 0. N. ... Kerala High Court Notes. 

K. L. J. or Ker. L. J. ... Kerala Law, 

Journal. 

K. L. R. or Ker. L. R. ... Kerala Law 
Reporter. 

K. L. T. or Ker. L. T. ... Kerala Law 

Times. 

L. I. 0. or Lab. I. C. ... Labour and In. 

dustrial Cases. 

I. L. R. Lah- ... Indian Law Reports, 
Lahore Series. 

Lah. L. Jour. ... Lahore Law Journal. 

Lah. L. T.... Lahore Law Times. 

L. R. A. ... Law Reporter, Allahabad. 

L. S. (A. P.) ... Law Summary (Andhra 
Pradesh). 

Low. Bur. R. ... Lower Burma Rulings. 

Luck, or I. L. R. Luck. ... Indian Law 
Reports, Luoknow Series. 

Madh. B. or M. B. ... Madhya Bharat. 

I. L. R. Madh. B. ... Indian Law Reports, 
Madhya Bharat Series. 

Madh. B. L. J. ... Madhya Bharat Law 
Journal. 


Madh. B. L. R. Madhya Bharat Law 

Reporter. 

I. L. R. M. P. ... Indian Law Reports 
Madhya Pradeeb. 

M. P. C. ... Madhya Pradesh Oases. 

M. P. L. J. ... Madhya Pradesh Law 
Journal. 

M. P. W. R. ... Madhya Pradesh Weekly 
Reporter. 

Mad. or I. L. R. Mad. Indian Law 
Reports, Madras Series. 

Mad. H. C. R. ... Madras High Court 
Reports. 

Mad. L. J. ... Madras Law Journal. 

Mad. L. J. or M. L. J (Ori.) ... Madras 
Law Journal (Criminal). 

Mad. L. Tim. ... Madras Law Times. 
Mad. L. W. ... Madras Law Weekly. 

Mad. L. W. or M. L W. (Ori.) ... Madras 
Law Weekly (Criminal). 

Mad. W. N. ... Madras Weekly Notes. 
Mah. L. J. ... Maharashtra Law Journal. 
Mah. L. R. ... Maharashtra Law 
Reporter. 

M. L. R. or Marwar L. R. ... Marwar 

Law Reporter. 

Mer. L. R. ... Mercantile Law Reporter* 
Moo. Ind. App. ... Moore’s Indian Appeals. 
Moo. P. C. 0. ... Moore’s Privy Counoil 
Cases. 

Mys. ... Mysore. 

I. L. R. Mys. ... Indian Law Reports, 
Mysore Series. 

Mys. H. C. R. ... Mysore High Court 
Reports. 

Mys. L. J. ... Mysore Law Journal. 

I. L. R. Nag. ... Indian Law Reports, 
Nagpur Series. 

Nag. L. Jour. ... Nagpur Law Journal. 
Nag. L. R. ... Nagpur Law Reports. 

N. W. P. H. 0. R....North West ProvinoeB 

High Court Reports. 

O. J. D. ... Orissa Judicial Decisions. 

Oudh Cas. ... Oudh Cases. 

Oudh L. J. ... Oudh Law Journal. 

Oudh L. R. ... Oudh Law Reports, 

Oudh S. 0. ... Oudh Select Cases. 

Oudh W. N. ... Oudh Weekly Notes. 

Pak. L.'R. Lahore ... Pakistan Law Re¬ 
ports, Lahore. 

I. L. R. Patiala ... Indian Law Reports 
Patiala Series. 
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Fat. ot 1. L. R. Fat. ... Indian Law 
Reports, Patna Series. 

Pat. H. 0. 0. ... Patna High Oonrt Oases. 

Pat. L. Jour. ... Patna Law Journal. 

P. L. J. R. or Pat. L. J. R. ... Patna Law 
Journal Reports. 

Pat. L. R. ... Patna Law Reporter. 

Pat L. Tim. .*. Patna Law Times. 

Pat. L. W. ... Patna Law Weekly. 

Pat. W. N. ... Patna Weekly Notes. 

Pepsu L. R. ... Pepsu Law Reports, 

I. L. R. Punj. ... Indian Law Reports, 
Punjab Series. 

P. L. J. or Pun. L. J. Punjab Law 

Journal. 

Pun. L. J. (Ori.) Punjab Law Journal 
(Criminal). 

Pun. L. R, ... Punjab Law Reporter, 

Pun. L. R. (D.) ... Punjab Law Reporter 
(Delhi), 

Pun. Re. ... Punjab Records. 

Pun. W. R. ... Punjab Weekly Reporter. 

Raj. ... Rajasthan. 

I. L. R. Raj. ... Indian Law Reports, 
Rajasthan Series. 

Raj. Cri. 0. ... Rajasthan Criminal CaseB. 

Rajdhani L.R.... Rajdhani Law Reporter. 

R. L. W. or Raj. L. W. *** Rajasthan 
Law Weekly. 

Rang, or I. L. R. Rang. ... Indian Law 
Reports, Rangoon Series. 

Rang. L. R. ... Rangoon Law Reports. 

Rat. or Rat. Un. Cr. C. ... Ratanlal’s Un. 
reported Criminal Cases. 

R. D. ... Revenue Decisions. 

R. L. R. or Rev. L. R. ... Revenue Law 
Reporter. 

B. R. or Rev. Rul. ... Revenue Rulings. 

Sau. ... Saurashtra. 

Sau. L. R. ... Saurashtra Law Reporter. 

Sikkim L.J, ... Sikkim Law Journal. 

Sim. L. 0. ... Simla Law Cases. 


Sim. L. J. ... Simla Law Journal. 

Sind L. R. ... Sind Law Reporter. 

S. 0. A. ... Supreme Court Appeals. 

S. 0. C. m. Supreme Court Cases. 

S. 0. Cr. R. ... Supreme Court Criminal 
Rulings. 

S. C. D. ... Supreme Court Decisions. 

S. C. J. ... Supreme Court Journal. 

S. 0. N. ... Supreme Court Notes. 

S. 0. R. ... Supreme Court Reports. 

S. 0. W. R. ... Supreme Court Weekly 

Reporter. 

Suther ... Sutherland’s Privy Council 
Judgments. 

Suth. W. R. _ Sutherland's Weekly 
Reporter. 

Tax Taxation. 

T. L. R. or Tax. L. R. Taxation Law 

Reports, 

T. A. 0. All India Transport and 

Accidents Cages. 
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A. I. R. MANUAL 

UNREPEALED CENTRAL ACTS 

(CIVIL & CRIMINAL > 


VOLUME X 


CONSTITUTION OF INDIA (contd.) ^ 

310. Tenure of office of persons serving the Union or a State.— (1) Ex¬ 
cept as expressly provided by this Constitution, every person who is a mem¬ 
ber of a defence service or of a civil service of the Union or of an all-India 
service or holds any post connected with defence or any civil post under the 
Union, holds office during the pleasure of the President, and every person who 
is a member of a civil service of a State or holds any civil post under a State 
holds office during the pleasure of the Governor a [* * *] of the State, 


(2) Notwithstanding that a person holding a civil post under the Union 
or a State holds office during the pleasure of the President or, as the case may 
be, of the Governor b [* * *] of the State, any contract under which a per¬ 
son, not being a member of a defence service or of an all-India service or of 
a civil service of the Union or a State, is appointed under this Constitution to 
hold such a post may, if the President or the Governor b [* * *], as the case 
may be, deems it necessary in order to secure the services of a person having 
special qualifications, provide for the payment to him of compensation, if be¬ 
fore the expiration of an agreed period that post is abolished or he is, for 

reasons not connected with any misconduct on his part, required to vacate 
that post. 

(a) Words "or as the case may be. the Rajpramukh” omitted by the Constitution 
(Seventh Amendment) Act, 1956, S. 29 and Sch. (1-11-56). 

(b) Words "or Rajpramukh” and "or the Rajpramukh” respectively omitted, ibid. 


. ., 3U - dismissal, removal or reduction in rank of persons employed in 
Civ.l capacities under the Union or a State.— (1) No person who is a member 

State or holds* 06 i 7™°!} ° r an all - India servi « °r a civil service of a 

removed bv an a,?th T* T l- the Union ° r a State sha11 dismissed or 
removed by an authority subordinate to that by which he was appointed. 


ARTICLES 310 AND 311 — SYNOPSIS 
1A. Legislative changes. 

1. Scope and applicability. 

2. Retrospective effect. 

3. Conditions of service and recruitment. 

— See also ibid, Art. 309. 

4 . Appointment and dismissal of members 

of judicial service — See also Note 52. 

5. Persons to whom Articles apply. 


6. Persons in temporary service -— See 

also under Notes 24 and 104. 

•• Probationers — See also Notes 39 anci 
112 . 


o * ers °ns in defence services. 

9. Servants of co-operative societies. 

10. Servants of educational bodies. 

11. Servants of Statutory Corporations. 

12. Members of Police Service. 


[Vol. 10] 4 A. M. 1 


"A” in the citations stands for AIR 



2 [Arts 310 & 311] [ Xhe ] Constitution of India 

a [(2) No such person as aforesaid shall be dismissed or removed or re¬ 
duced in rank except after an inquiry in which he has been informed of the 

charges against him and given a reasonable opportunity of being heard in re-, 
spect of those charges b [* *] : 

c fProvided that where it is proposed after such inquiry, to impose upon 
him any such penalty, such penalty may be imposed on the basis of the evi¬ 
dence adduced during such inquiry and it shall not be necessary to give such 
person any opportunity of making representation on the penalty proposed; 
Provided further that this clause shall not apply—] 

(a) where a person is dismissed or removed or reduced in rank on the 

ground of conduct which has led to his conviction on a criminal charge* 
or * 


(b) 


(c) 


where the authority empowered to dismiss or remove a person or to 

reduce him in rank is satisfied that for some reason, to be recorded by 

that authority in writing, it is not reasonably practicable to hold such 
inquiry; or 

where the President or the Governor, as the case may be, is satisfied 

interest of the security of the State it is not expedient to 
hold such inquiry. 


Articles 310 & 341 — Synopsis (contd.) 

13. Service under Municipalities, local 

boards and panchayats. 

14. Contract service — See also Note 5. 

15. Civil Posts and Civil Services — See 

also Note 5. 

16. Members of Indian Civil Service — 

See also Article 314. 

17. "Except as expressly provided by thi9 

Constitution’* — See also Note 18. 

13. "Holds office during the pleasure of 

.** — Rule of pleasure in 

Art. 310 (1) — Its scope and limita¬ 
tion. 

1*-. English Law. 

20. Age of superannuation — Alteration 

of rule as to. 

21. Scales of pay, alteration of. 

22. Pleasure, whether can be delegated. 

23. Right to hold office, whether Funda- 

mental Right — See also Article 309. 

24. 'Dismissed" or "removed" — General. 

25. Article 311 (2) applies only when 

there is punishment. 

26. Termination of service, when amounts 

to punishment — Tests and illustra¬ 
tions. 

27. Termination of service of temporary 

servants. 

28. Termination on basis of misconduct, 

negligence, etc. 

29. Termination in terms of Service Rule 

or contract of service. 

30. Phraseology of order does not deter¬ 

mine its nature. 

31. Automatic termination of service under 

Service Rules. 

32. Distinction between 'removal* and 'dis¬ 

missal* — See also Note 24. 

33 Removal of honorary servant. 

34. Discharge. 

35. Retrenchment. 

36. Discharge on account of abolition of 

post. 

37. Termination upon integration of 

States. 

38. Discharge from temporary posts — 

Right to lien on substantive post — 

See also Note 135. 



39. 

40. 


41. 

42. 

43. 

44. 


45. 

46. 

47. 

48. 

49. 


50. 


Discharge of probationer. 

Termination on ground of lack of 
competency or on ground of medical 
unfitness. 

Removal on ground of being member 
of political party— See also Note 125. 

Withholding of salary. 

Termination after extension of super¬ 
annuation — See also Note 103. 

Authority by whom Government ser¬ 
vant can be dismissed Or removed ■— 
Article 311 (1) — General. 

Delegation of power of dismissal. 

Appeal from dismissal. 

"Subordinate", meaning of. 

Appointing authority. 

VVho can dismiss or remove or order 
compulsory retirement or suspension 
— Illustrative cases. 

Who can order reduction in rank. 


51. Prevention of Corruption Act — Who 

can sanction prosecution. 

52. Officers and servants of High Court 

— Power to appoint and remove — 

See also Note 4. 

53. Enquiry and report by authority dif- 
^ ferent from that empowered to dis¬ 
miss. 

54. Authority who can issue notice — 

See also Note 80. 

55. Order of suspension pending final 

order of dismissal by another auth¬ 
ority. 

56. Service Rules — General — See also 

Article 309. 

57. Rules contravening Article 311 (2). 


58. Two types of Rules. 

59. Rules, whether "laws in force" — 

See also Article 313. 

60. Alterability of Rules — See also 

Note 20. 

61. Rules not legally enforceable. 

62. Rules legally enforceable. 


63. Termination of service according to 

terms of contract or conditions of 
service — See also Note 29. 

64. Reasonable opportunity to show cause 

against proposed action — General, 
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(3) If, in respect of any such person as aforesaid, a question arises whe¬ 
ther it is reasonably practicable to hold such inquiry as is referred to in 
clause (2), the decision thereon of the authority empowered to dismiss or re¬ 
move such person or to reduce him in rank shall be final.] 

(a) Cls. 2 and 3, substituted by Constitution (Fifteenth Amendment) Act, 1963, 

S. 10. 

(b) Words "and where it is proposed, after such inquiry to impose on him any 
such penalty, until he has been given a reasonable opportunity of making 
representation on the penalty proposed, but only on the basis of the evidence 
adduced during such inquiry” omitted by Constitution (Forty-second Amend¬ 
ment) Act, 1976, S. 44 (3-1-77). 

(c) Substituted for words "Provided that this clause shall not apply—”, ibid. 

OBJECTS AND REASONS 

Cl. 44 — This clause seeks to amend arti- against the penalty proposed to be imposed 
cie 311 (2) denying the Government ser- on him. S. O. R.—Gaz. of Ind. 1-10-76, Pt. II, 

vant the opportunity to make a representa- S. 2, Ext., p. 1403. 

tion at the second stage of the enquiry 


Articles 310 & 311 — Synopsis (contd.) 

65. Scope and ambit of right conferred by 

Article 311 (2). 

66. Temporary civil servants. 

67. Charge-sheet, right of civil servant to. 

68. Charges not to be vague. 

69. Notice to specify particular punish¬ 

ment to be awarded and grounds 
thereof. 

70. Enhancement of punishment by higher 

authority. 

71. Additional charges and amendment of 

charges. 

72. Powers of revising authority. 


73. Bias and want of 

See also Note 75 (d). 
74 


bona fide — 


. Reasonable opportunity, what amounts 
to — General. 

(a) Two opportunities. 

<b) Right to copy of findings of 
enquiry and other documents. 

(c) Right to personal hearing. 

(d) Right to be represented. 

(e) Right to call witnesses. 

(f) Right to cross-examine. 

<g) Reasonable opportunity given — 
Illustrative cases. 

(h) Reasonable opportunity not given. 
— Illustrative cases. 

75. Departmental enquiry — General. 

(a) Findings of. 

(b) Evidence. 

(c) Natural justice, rules of. 

<d) Bias and bona fides — ’ See also 
Note 73. 

(e) Procedure. 

<f) Departmental inquiry after ac¬ 
quittal in criminal prosecution 
— See also Note 126. 

Pow ® rs of appellate authority. 

76. Waiver of enquiry and objections to 

defects in it. 

V* 9 pp P rtunity g .*ven but not availed of. 
Apology by civil servant — Effect 

79. Public Service Commission _ Refer¬ 

ence to — See also Note 136 and 
Article 320. 

80. Show cause notice, by whom to be 

given. 

oo’ Authority who can frame charges. 

82 . Order must show that authority ap¬ 
plied its mind. v 


83. Reinstatement — Effect of. 

84. Domestic enquiry. 

85. Fresh proceedings in respect of same 

matter. 

86. "Article 311 (2), Second Proviso/* 

87. Article 311 (3). 

87A. Transfers. 

88. Voluntary resignation or voluntary 

retirement. 

89. Suspension — See also Note 105. 

90. Retirement on superannuation. 

90A. Premature retirement. 

91. Withholding increments. 

92. Compulsory retirement. 

93. Compulsory retirement on propor¬ 

tionate pension in terms of specifio 
Service Rule, is not dismissal or 
removal. 

94. Compulsory retirement, when dismissal 

or removal. 

95. Except where authorised by specific 

Rules, compulsory retirement before 
age of superannuation is dismissal or 
remoi il. 

96. Compugory retirement based on 

charges of misconduct, negligence, 
etc., is dismissal or removal. 

97. Compulsory retirement coupled with 

loss of benefits already earned is dis¬ 
missal or removal. 

98. Compulsory retirement amounting to 

removal — No right to pension. 

99. Alteration of superannuation rule — 

See Note 20. 

100. Right of ministerial servant to conti- 

" ue in service till age of sixty. 

101. Compulsory retirement with retrospec¬ 

tive effect. 

JSo* Reduction of pension as punishment. 

103. Extension of superannuation. 

104. "Reduction in rank”. 

105. Suspension is not reduction. 

'inS* Peduction must be by way of penalty. 

107. Tests for determining whether rever¬ 

sion amounts to reduction in rank 
and illustrative cases. 

108. Instances where reversion doe& not 
** a 7 lount to reduction in rank. 

109. Mala fide order of reduction. 

110. Reversion from officiating post on 

ground of incompetency or unfitness. 
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111. Demotion on ground of. financial 

stringency. 

112. Extension of probationary period — 

See also Note 7. 

113. Officiating appointments and temporary 

posts. 

114. Reversion from officiating post to per¬ 

manent post not reduction where in¬ 
capacity is only background or motive 
and not basis of reversion. 

115. Retrospective reversion. 

116. Abolition of post and reversion to 

lower rank. 

117. Integration of services upon abolition 

of former Indian States and on re¬ 
organisation of States. 

117A. Promotion. 

118. Cancellation of promotion. 

119. Refusal to promote. 

120. Reversion and departmental enquiry 

for same cause. 

121. Retrospective orders under the Arti¬ 

cles. 

122. Censure. 

123. Determining order of seniority. 

124. Grounds of dismissal or removal. 

123. Grounds of dismissal — Subversive 
activities — See also Note 41. 

126. Criminal proceedings against officer 

127. Suit for declaration. 

128. Suit for salary. 

129. Suit for pension. 

130. Suit for damages. 

131. Suit for mandatory injunction. 

132. Claim for dearness allowance. 

133. Writ proceedings — See also Arts. 226 

and 32. 

134. Equality clauses in the Constitution. 

135. Lien. 

136. Public Service Commission, consulta¬ 

tion with — See also Article 320. 

137. Public Servants (Inquiries) Act, 37 of 

1850. 

138. High Court’s power of superinten¬ 

dence under Article 227. 

139. Practice. 

1A. Legislative changes— 

(i) Art. 310 has not undergone any legis¬ 

lative changes except omission of cer¬ 
tain words consequential to abolition 
of the post of Rajpramukh. 

(ii) Cl. (1) of Art. 311 has also not under¬ 
gone any change. 

(iii) Original Cls. (2) and (3) of Art. 311 
were substituted by the Constitution 
(15th Amendment) Act, 1963. 

(iv) Cl. (2) of Art. 311 is again amended 
by the Constitution (42nd Amend¬ 
ment) Act, 1976 whereby certain words 
are omitted and a new proviso is 
added. This has resulted in an im¬ 
portant change. Previous to 42nd 
Amendment "second opportunity" 
against proposed penalty had to be 
given to the delinquent. This require¬ 
ment is now dispensed with and the 
penalty is to be imposed on the basis 
of the evidence adduced during the 
inquiry — Ed. 

1. Scope and applicability.— (1) Arti¬ 

cle 310 fetters Article 309 while Art. 309 
does not control Articles 310 and 311. (1966) 
70 Cal WN 925 (929) (DB). 


(2) Articles 309, 310 and 311 should be 
(DB) together ‘ A 1959 Andh Pra 497 (500) 

a ^ ^ as ^o b® read subject to 

Arts. 310 and 311. Article 310 has to be 
read subject to Art. 313. Article 311 is not 
to any other provision of the Con¬ 
stitution. Doctrine of pleasure" has lost 
some of its majesty and power because it 
*? controlled by provisions of Article 311. 
A 1967 All 197 (200). (Reversed on another 
point in 1970 Lab IC 131). 


Rule 56 (j) of Fundamental Rules 
embodies a facet of "doctrine of pleasure". 
A 1971 SC 40 : 1971 Lab IC 8 

(4) Article 311 (2) is not controlled by 
(1972) U 2 e Ca! m 230 Under Article 309 ’ ILR 


(5) Clauses (1) and (2) of Article 311 
have to be read as qualifications or pro¬ 
visos to Article 310 (1). A 1958 SC 300 (304). 

Articles 309 and 310 are on completely 
different footing. Article 310 in its opening 
words says "Except as expressly provided 
by the Constitution". Article 309 says "sub¬ 
ject to the provisions of this Constitution". 
Thus in case of Article 310, only express 
provision of the Constitution can curtail 
the power conferred under this Article. On 
the other hand, Article 309 Is subject to all 
the provisions of the Constitution. This 
vital difference in the wording of the two 
Articles makes all the difference. 1977 Lab 
IC 803 (Pat). 

(7) Provisions of Articles 309 and 310 are 
subject to provisions of Article 229. A 1964 
Punj 285 (287) (DB). 

(8) Article 311 is a mandatory provision 
which has to be complied with, before the 
pleasure as envisaged in Article 310 can be 
exercised. A 1966 Cal 252 (257) (DB). 

(9) Article 311 is mandatory and no at¬ 
tempt should be made to circumvent or 
bypass it by colourable acts; nor is it ad¬ 
visable to do anything which may even 
reasonably give such an impression, for, 
justice must not only be done but it must 
also be seen to be done. 1963 Cur LJ 260 (266) 
(Punj). 

(10) A violation of Article 311 (1) or 311 
(2) is a justiciable issue in a Court of law, 
as the terms thereof are mandatory and 
not permissive, qualifying the provisions of 
Article 310 and providing a condition prece¬ 
dent to the exercise of the power under 
Article 310. A 1961 Mad 4S6 (489, 490) (DB). 

01) Article 311 only covers certain forms 
of punishment against a Government ser¬ 
vant. A 1954 Madh B 49 (51). 


(12) Article 311 (2) applies only where an 
order of dismissal, removal or reduction 
is passed — Other minor punishments are 
regulated by rules. 1972 Lab IC 1443 (1445) 
(All). (Reversed on another point in 1973 Lab 
IC 1430.) ** 1977 Lab IC (NOC) 42 : 1977 
Serv LJ 188 (Delhi). 

(13) When Punishment proposed is reduc¬ 
tion in salary Art. 311 is not applicable. 
1977 Lab IC 1194 (Cal). 

(14) Article 311 gives a two T fold protec¬ 
tion to persons who come within the Arti¬ 
cle, namely (1) against removal or dismissal 
by an authority subordinate to that by 
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Articles 310 & 311 — Note 1 (contd.) 

which they were appointed and (2) against 
dismissal or removal or reduction in rank 
without giving them a reasonable opportu¬ 
nity of showing cause against the action 
proposed to be taken in regard to them. 
A 1958 SC 36 (41) ** A 1956 Madh B 259 
(261) (DB) ** 1973 All Serv Rep 735. 

(15) Termination of service except as 
punishment is not covered by Art. 311. 
(1957) 70 Mad LW 965 (969) ** A 1967 Madh 
Pra 79 (80) fDB) ** (1963) 76 Mad LW 164 
(165) ** a 1961 All 316 (318) ** A 1961 Ker 
203 (207) (DB) ** A 1959 Mad 1 (5) (DB) ** 
1957 Ker LT 772 (773). 

(16) If the duties of an employee relate to 
activities which fall directly within sphere 
of the Union or the State and his services 
are under the direction and control as also 
his appointment was by either Union or 
State, then Article 311 will apply. A 1966 
All 552 (554). 

(17) A person who is not a member of a 
civil service of the Union or an All India 
service or a civil service of a State or holds 
a Civil post under the Union or a State can¬ 
not -claim protection of Article 311. A 1968 
Punj 312 (313) : 1968 Lab IC 967 (FB) ** A 
1967 Pat 160 (165) (DB). 

(18) In order to see whether a person was 
entitled to benefits of Article 311, one has 
to look to the post he is holding at the 
time the disciplinary action is taken against 
him. A 1969 Delhi 170 (177, 178): (1969) Lab 
IC 649 (DB). (School run by Government 
transferred to society registered under 
Societies Registration Act — Some mem¬ 
bers of Board of Society, Government no¬ 
minated — Services of petitioner who was 
employee of school continued by Board after 
termination by Government does not remain 
a Government servant.) 

(19) Protection under Article 311 is not 
available to a workman of private emplo¬ 
yer. A 1960 Tripura 35 (39, 40). 

(20) Protection under Article 311 is not 
available to a machinist in Ordnance Fac¬ 
tory. A 1966 Madh Pra 82 (84, 85) 

(21) Mysore Village Offices Abolition Act 
(XIV of 1961) is valid. .Aricle 311 is not re- 
levant in this respect. A 1964 Mys 84 (94) 
(DB). 


(22) Analogy of the Article not to be 

a i n , view of difference in language of 

Jl ec - 298 of A ssam Act 15 
of 1957. A 1.967 SC 1398 (1400). (A 1966 

Assam & Nagaland 120, Reversed.) 

W ? r f d S ! ate in Article 311 is not 
the State as defined in Article 12. but State 

-n Article 308. A 1962 Madh Pra 

*2 ** A 1960 Pun i 554 (556) ( D B) 

< 24 1 Service Chapter of the Constitution 
relates only to recruitment, conditions and 
tenure of service of persons, citizens or 
otherwise, appointed to a civil service or to 
posts in connection with affairs of the 
Union or any State. A 1961 SC 564 (569 to 


L5) Unless there is valid appointment the 
person is not entitled to the benefit of Arti- 

iosr 3 l) (2 1- A 11)57 Him Pra 49 (51) ** A 
l.L.) Nag 163 (164) (DB) ** A 1965 Madh 

Pra 48 (52). - A 1970 Assam 57 (58 59) 


(26) Government’s order appointing a per¬ 

son as police patel with effect from future 
date — He has no right to the post till the 
future date arrives — Revocation of the 
order before that date does not attract Arti¬ 
cle 311. (1967) 2 Lab LJ 813 (815) (Guj) 

(^B). 

(27) Article 310 (2) contemplates premat¬ 
ure termination of contractual service. 
(1967) 10 Law Rep 555 (594) (DB). 

(28) Order for recovery of misappropriat¬ 
ed sum from a servant found guilty of mis¬ 
conduct — Does not fall under Art 311. 
1973 Lab IC 1430 (All). 

(29) The ordinary law of master and ser¬ 
vant is that the tenure of a servant is gov¬ 
erned by the contract between the master 
and the servant. The general law applies 
except m certain cases, viz. (a) cases of 
pubhc servants falling under Art. 311 (2) of 
tne Constitution of India, (b) cases falling 
under the industrial law, and (c) cases 
where acts of statutory bodies are in breach 
of a mandatory obligation imposed by a 
statute. 1974 BBCJ 237 (Pat). 

(30) Security of tenure is guaranteed un¬ 
der Article 311. Where the State Govern¬ 
ment transferred services of its servants to 
State Road Transport Corporation guaran- 
toeing their security of tenure the protec- 
tion under Art. 311 is there and cannot be 
taken away by the Regulations of the Cor¬ 
poration. 1979 MP LJ 550 (554) (DB) 

(31) Order directing that employees al¬ 
ready appointed would count their period 
of previous service towards probation period 
for new post — Held though the order was 
unusual and extraordinary and created a 
sort of fiction unknown to service rules 
matter being pre-Constitution one High 
Court would not interfere — Mere fact that 
representations or appeals against impugn- 
ed order were pending would not confer 

i S o1 1C /V° n H,ffh Court * 1974 Lab IC 1153 
(1158) (J and K) (DB) 

2. Retrospective effect.— ( 1 ) Article 311 

does not apply to an order of dismissal, re- 

™ val /eduction in rank passed before 

I* A !956 Pat 23 (28) (DB) 

A 1971 SC 1085 (1086) ** A 1956 Puni 106 

(108): ILR (1956) Puni 77 ?DB? ** A 1955 

” yd - 1 , 68 a69 \ : ILR < 1955 > Hyd 370 (DB) ** 

A 1955 Puni 157 (158) (DB) ** a 1959 Pat 
326 (327) : 1959 BLJR 279 (DB) 

(2) Enquiry into charges — Order of com- 

pu P n? r 7f r ? lre ? 1 + er \ t - passed after commence- 
P a J? f i Con stitution — Order is governed 

< 4965 ^ 1 °f t A 1964 Andh Pra 206 (212): 
(1965) 1 Lab LJ 34 (DB) 

rb/rt ftl regards Pre-Constitution miscon- 
du ^. th e provisions of the Constitution only 
p matters in relation to public 

rv7 , com,n g into force of the 

Constitution. A 1960 Andh Pra 479 (481 482 

485) : ILR (1960) 2 Andh Pra 148 (DB) 

VVL* by a r ^ired Government 
K 111 ^ Go y er nment for certain de¬ 
claration about conditions of service and re- 

befcre^ tho % Vea \% of pay was brought long 
force An o^ tltutl0n of India came into 

Ail §93 ml\ (£b>. no appl,Cation - A 1959 

effect T hnt Go , nsti V ,tion is prospective in 
b ot not retrospective, unless other- 

Artfcl^ ^T ! i de v, d by - the Constitution itself. 
lut e 311 has improved the position of 
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civil servants inasmuch as the guarantee 
under it extends even to a case of removal. 

A 1 ,?SL Andh Pra 206 < 210 >: (1965) 1 Lab LJ 
o4 (DB). 

<?) Amendment made by Constitution 
(15th Amendment) Act, 1963 is not retro¬ 
spective. A 1970 Delhi 52 (56) (DB). 

3. Conditions of service and recruitment.— 
See also ibid, Art. 309. — ( 1 ) The condi¬ 
tions of service of a Government servant 
appointed to a post, permanent or tempo¬ 
rary, are regulated by the terms of the con¬ 
tract or employment expressed or implied 
and, subject thereto, by the rules applicable 
to the members of the particular service. 
A 1058 SC 36 (42). 

\/f2) A person, who has been appointed 
temporarily to a post but has been in con¬ 
tinuous service for more than three years or 
has been certified by the appointing auth¬ 
ority as fit for employment in a quasi-per¬ 
manent capacity, acquires what is known 
as a quasi-permanent status under the 
Ru'es. A 1958 SC 36 (48). 

[See A 1958 SC 419 <431)1 
(3> Where a person is appointed substan¬ 
tively to a permanent post in Government 
service, he acquires a right to hold the post 
until, under the rules, he attains the age of 
superannuation or is compulsorily retired 
on proportionate pension on attaining the 
prescribed age or completing the prescribed 
number of years’ service for such retire¬ 
ment. A 1958 SC 36 (42). ** A 1970 Delhi 

132 

(4) Once it is held that the servant has 
acquired the status of a permanent Govern¬ 
ment servant, his subsequent transfer to a 
post, whether that post is permanent or 
temporary, would not derogate from his 
status and rights as such. A 1970 Delhi 132 
(1 11, 142): 1970 Lab IC 814. 

(5) Appointee was appointed and worked 
as an Assistant Engineer in the West Bengal 
Public Health department which was a 
gazetted post, but the letter of appointment 
stated that he will not have gazetted rank 
thus denying him benefits thereof. It was 
held that, the appointee could not be denied 
anv benefits attached to a post 1974 Lab 
IC 219 (220) (Cal). 

(fit Ad hocist — No right on the post on 
which ad hoc appointment is made. 1979 
Lab IC 1097 (1099) (DB) (Him Pra). 

(7) Where a Government servant has been 
appointed to a specific post and that post is 
in its very nature such that it can be per¬ 
formed at the particular place only, he can¬ 
not under rule 15 of the Fundamental Rules 
be transferred to another post. A 1959 All 
629 (630. 631). 

(8) When one State is absorbed in an¬ 
other. whether by accession, conquest, mer¬ 
ger or integration all contracts of service 
between the prior Government and its ser¬ 
vants automatically terminate and there¬ 
after those who elect to serve in the new 
St.ile. ;ind are taken on by it. serve on 
such terms and conditions as the new State 
may choose to impose (1975) 2 Serv LR 
360: tLR (1974) Him Pra 665. (After the 
merger any letter issued by the erstwhile 
prince regarding the age of superannuation 
etc. stands superseded and becomes ineffect¬ 


ive. Employee would be governed by R. 56 
(i) of the Fundamental Rules) 

°? ™ erfier of the former Indian 

fplVeW 1 1P Himachal Pradesh (later 
aPart State of the Union of India) the 
old contracts of service came to an end. The 

to en f orce an assurance with respect 
™; he ^ ervlces remain s only with the high 

?i t m C £ nR ■ parties - A 19S 9 Him Pra 32 (331. 

Passing of recruitment examination 
Confers no right to service — Cancella- 

in^rfol/ X K aminatioi l Hi * h Court will not 
f ? e Y ay - of wrlt unless right of a 

123 (123) a (DB> ed m any matter * A 1960 A11 

(11) Temporary appointments can be only 

wu? i R e G - 7_A a Madras Subordinate Civil 
Ser + Vlce Ru,es — conditions for such 
— * Satisfaction of Governor 
. existence of the conditions — 
Function is administrative and not iusti- 
cgble. A 1961 Andh Pra 229 (234 to 237) 

° rder \ °f appointment of Mauzadar 
who is in effect agent for collection of re- 

hacie 6 ? n behalf .°f statff Government, on 

n2in?mi«* C< y ,miss i 0 ?! ~ Cancellation of ap¬ 
pointment for failure to give securitv — 

lovernment has absolute right to pass order 

?L? PI ^° intment and cancelling the same. A 
1959 Assam 118 (119) (DB). 

( “ orn P^ a in^s as to service conditions 
Not amenable to Judicial review under 
Article 226. A 1960 Ker 82 (83) 

(14) Where person was initially appoint¬ 
ed subject to certain conditions but the con¬ 
ditions of service were not mentioned in 
the second order of appointment could not 
gl Y®. nse *° an implied contract that the 
petdioner would continue to be employed 
till the Department continued to exist' or 
till he attains the age of 55. The very use 
°* • . words ‘kas been pleased to re-ap- 
point in the second order implied that the 
appointment was subject to the same con¬ 
ditions. A 1958 Tripura 38 (39, 40). 

(15) State Road Transport Corporation 
procedure of abolishing old posts of emplo¬ 
yees of State Undertaking and giving them 
option to come into its service of new Cor¬ 
poration and thereby guaranteeing con¬ 
tinuity of service does not violate Arti- 
c * e 311. The process adopted is 
not a transfer of service but one of ter¬ 
mination of service under the State and 
commencement of fresh service under the 
Corporation. The steps are taken by Gov¬ 
ernment in exercise of power under Sec. 34 
of the Read Transport Corporations Act. In 
this process, there is no variation of condi¬ 
tion of service of employees to their dis¬ 
advantage. and there is no termination of 
service of any of the employees in contraven¬ 
tion of Art. 311 of the Constitution. (1970) 

2 Mvs LJ 519 (DB). 

(16) Where the grievance is that a civil 
right of Government servant is taken away 
on basis of an executive instruction which 
is not applicable to him in the matter of 
his seniority in service and the grievance 
is found to bo justified, High Court has 
jurisdiction to grant relief. A 1969 Punj 257. 

(A 1966 Punj 443 Reversed.) 

(17) The change in conditions of service 
by administrative instructions is not inva¬ 
lid in the absence of proof that the Govern- 
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Articles 310 & 311 — Note 3 (contd.) 
ment does not have the power to change 
the conditions of service of its employees by 
administrative instructions and when the 
administrative instructions changing the con¬ 
ditions do not contravene any statutory rules 
or law. (1973) 1 Serv LR 928 : 1973 Serv L.C 
458 (Delhi). 

(18) Terms of service — Can be altered 
unilaterally by Government — No vested 
contractual right for servant. A 1967 SC 
1889 (1894, 1895). *♦ 1973 Lab IC 1300 

(J & K). 


(19) It is true that the conditions of ser¬ 
vice of a Government servant can be laid 
down either by the appropriate Legislature 
and in the absence of the same having been 
so laid down, by the Governor of a State. 
But the mere fact that there is such a 
power does not affect the jurisdiction of a 
properly constituted Tribunal to adjudicate 
in relation to an industrial dispute between 
the Government servant and the State. 1977 
Lab IC 803 (Pat). 

(20) Change in quota of promotions is not 
change in conditions of service. 1977 SLJ 
48 : (1976) 1 Serv LR 600 (Punj). 

(21) Scales of pay — Alteration of — 
Government can take decision unilaterally 
— Employees not entitled to be heard 
therefor. 1979 Lab IC 781 (783) (DB) (Punj). 

(22) Government servant — Ordinance 
issued under Article 123 relating to condi¬ 
tions of service and Service Rules framed 
under Proviso to Article 309, affecting fun¬ 
damental rights — Validity is justiciable 
under Article 226 — Article 310 no bar. A 
1902 Bom 53 (60, 61) (DB) (Reversed on an¬ 
other point in A 1963 SC 812.) 

(23) Alteration of condittons of service _ 

Absorption of deputationist in permanent 
service — Their repatriation to parent de¬ 
partment cannot be affected without their 
concurrence. 1980 Lab IC (NOC) 30 ■ ( 1979 ) 
2 Serv LR 253 (Delhi). ’ ' 

(24) Appointment on temporary basis _ 

Rules not providing for such appointment 

Appointment is under Governor’s powers 
under Art. 310. ILR (1965) 15 Raj 664: 1966 
RLW 262 (266) (DB). 

(25) Resignation — Withdrawal before ac¬ 
ceptance of resignation — Effect — Resigna¬ 
tion letter could not be accepted after its 
withdrawal so as to effect a termination of 
the service retrospectively from the date 
of the letter of resignation — The servant 
must be deemed to continue in service 1979 
Lab IC 404 (406, 407, 409) (Him Pra). ** 1976 
Lab IC 375 (376) (DB) (Orissa) ** (1978) 2 
Serv LR 846 (Him Pra). 

(26) Government servant — Resignation 
Acceptance by Government — With¬ 
drawal of resignation not permissible even 
before communication of order of accept¬ 
ance. A 1969 SC 180 (182): 1969 Lab IC 310 
** A 1972 Cal 378 : 1972 Lab IC 1148. 

in the list of ap¬ 
proved candidate appointed to the post of 
^ration clerk — Order of Inspector 
General of Registration directing him to 
stop work — Order does not amount to re¬ 
moval — Candidates’ name cannot be re¬ 
moved from the list of approved Candidates 

l07G V L^ °IC^478 • 


(28) Ex-servicemen — Appointment in 
public service —- Benefit of military service, 
under Rule 4 (ii) of Punjab Government 
National Emergency (Concession) Rules 
(1965) is available even on second or subse¬ 
quent appointment. 1979 Lab IC 1007 (1011) 
(Punj) (DB). 

(29) Policy statement by Government that 
those who volunteer to work when staff 
was on strike would be appointed to regu¬ 
lar post — 'A* who was already working 
as extra-departmental hand did not join 
strike but did his normal work and, in ad¬ 
dition, work of those who went on strike 
—^ Government, held, was bound to consider 
*A’s case for ’regular appointment’ as he had 
worked even for those who went on strike 
and was a volunteer. 1977 SLJ 423 (AP). 

(30) Appointment of persons from panel 
— Panel of four persons — Appointment of 
some of them — Subsequently, life of panel 
fixed as one year without notice to remain¬ 
ing candidates — Notice before passing 
order held not imperative — Non-communi¬ 
cation of order to them did not invalidate 
order. (1971) 1 Lab LJ 414 (Delhi). 

(31) Creation of supernumerary post with 
retrospective effect is illegal — It will take 
effect only from date of such creation. 1979 
Lab IC (NOC) 40: ILR (1978) Him Pra 465. 

(32) Petitioner appointed specifically to a 
non-cadre post which was created specifi¬ 
cally for Engineering section of H. farm — 
He cannot be transferred permanently to 
another section of H Farm, though he may 
be deputed for any work in it for sucn 
period as authorities think fit and proper 
and petitioner will be liable to discharge his 
duties in such other section. (1975) 1 Cal LJ 
ou. 


x-* X^uucauuil dllL _ 

d966) — Rules thereunder — Meeting of 

selection committee for selecting candidate 

for certain post — Quorum — Absence of 
any provision regulating quorum for meet- 
ing — Majority of total member of the 
Committee should be present in meeting so 
as to make its proceedings valid — Absence 

° + ut I° f se y. e i 1 members cannot be 
Vahd ' 1979 Lab IC 15 <17) 

nf 4 ;./)- P - ? °. intmen J and dism issal of members 
of judical service — See also Note 52 — 

(1) Judges are entitled to protection under 

(2) - 1966 AU WR (HC) 705 (713) 

(2) The power of control of the Hi^h 
Court over judicial officers under Art. 235 

be ex ercised in accordance with the 

de? d Art nS 309 f mT.Ttf- P re ? cr >bed by law un- 

of procedure A 1 to matters 

rv ?•' A 19 . 55 . Andhra 65 (68)) (DB). 

(3) Disciplinary jurisdiction of Hieh Court 

?o e them St ves t ts JUdge , and Judges -bordmam 
ro tnem, vests exclusively in Hieh Court 

except making order of dismissal o? remo- 

val — Exercise of Governor’s powers hasio 

Bom 1 156 n (l 1 6ll? tl ?nR? V •• Hi * h Court - A 19r > 5 
12) (SB). 063 DB) A 1961 Cal 1 (9 ’ 11 - 

cia ( I 4) om: S o C rT linar .r y P r ° ce edings against judi- 
to hoiri • ^ l £h Court alone competent 

Mys 309 enQUlry - 1970 Lab IC 1627 = A 1970 

the 5 Hieh d rn, ^ rUc '?u 235 of the Constitution 
H gh Court is the sole custodian of the 
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Articles 310 & 311 — Note 4 (contd.) 
control over the Judiciary including dis¬ 
ciplinary matters and that control is com¬ 
plete. In exercise of that power of control 
the High Court has to decide what punish¬ 
ment is deserved by the delinquent officer 
and if the punishment proposed is within 
Us own jurisdiction, it can pass the neces¬ 
sary order itself, but if the same can be 
inflicted only by the Governor it has to for¬ 
ward the papers to him for passing the 
necessary order. The power to pass these 
orders does not give the power of control 
to the Governor so as to entitle him to re¬ 
view the whole case himself in order to 
find out whether the recommendation made 
by the High Court is correct or not. In the 
exercise of his power of passing an order 
of removal from service or dismissal from 
service the Governor cannot decide whether 
the delinquent officer is guilty or not; he 
has to accept the verdict of the High Court 
in this matter. A 1975 Punj 265 (273, 276) 
(FBI. 

(6) Disciplinary enquiry against member 
of subordinate judiciary — High Court re¬ 
commending removal from service — Con¬ 
sultation with State Public Service Com¬ 
mission by Government is not justified — 
Order of reinstatement bv Government held 
void. A 1975 Punj 265 (279). 

(7) Order by Government on recommenda¬ 
tions of High Court — Ancillary recom¬ 
mendation of High Court to confirm mem¬ 
ber as Subordinate Judge before retiring 
him compulsorily not accepted — Mere non- 
acceptance did not affect validity of main 
order of punishment. A 1965 Orissa 183 (186) 
(DR). 

(8i Where the appointing authority is 
the High Court, it can remove a person 
from service. But the power of Governor to 
lemove him under Art. 310 is not affected. 
A 1954 Mad 1043 (1045). 

(9) Where an appointment is not in ac¬ 
cordance with the provisions of Article 233 
or A Hide 234. it will be invalid. But this 
will not affect the jurisdiction exercised by 
the person appointed as a member of the 
judicial service. A 1956 Raj 104 (107) (DB). 

(10) The Chief Justice of a High Court 
has the power of appointment, dismissal 
and discipline in regard to the staff of the 
High Court. A 1953 SC 285 (291). 

(11) Under the Patna High Court Rules, 
the position of a copyist is not that of a 
licensee and a copyist once employed in the 
copying department is entitled to work as 
copyist so long as his work is not in¬ 
accurate or in other respects unsatisfactory. 
A 1956 Pat 257 (267) (DB). 

(12) Rules 4 and 5, Andhra C. S. (D. P. 
T ' Rules — Enquiry — Cases of judicial 
officers are taken away from purview of 
Tribunal. A 1959 Andh Pra 497 (500) (DB). 

(13) Respondent was appointed as a Civil 
Judge (.Junior Division) and Judicial Magis¬ 
trate, First Class on probation — Probation 
period expired but respondent not confirm- 
<<! — His appointment was terminated by a 
single termination order. 

Held that the period of probation stood 
exlended beyond two years unless and until 
h.* was confirmed and that his services 
could be terminated by a notice. Held fur- 
Iber that the termination order was not 



passed contravening Art. 311 nor was it 
arbitrary or mala fide. A 1980 SC 42 : 1979 
Lab IC 1389 : (1979) 2 Lab LJ 393 (399, 400 ) 

(14) Where the order of the State Govern¬ 
ment exonerating a subordinate judiciary 
from all charges and reinstating him, was 
not passed in accordance with the manda¬ 
tory provision of the Constitution embodied 
m Article 235 of the Constitution held, the 
order was void and non est being ultra 
vires Article 235 and the High Court was 
J'lght m not giving effect to it. A 1975 Puni 
26a (273, 283, 291, 292) (FB). 


5. Persons to whom Articles apply.— 

(1) The true test of determining whether a 
person comes within Art. 311 is whether he 
is a member of a Civil Service of a State 
or whether he holds a civil post under - a 
State. A 1956 Pat 398 (402, 403) (DB). 

(2) The protection of Art. 311 (2) extends 
only to persons referred to in Art, 311 (1)7 
viz. (i) persons who are members of (a) a 
Civil Service of the Union, or (b) an All- 
lndia Service or (c) a Civil Service of a 
State, or (ii) hold a civil post under the 
Union or a Slate. Category (i) refers to the 
standing services which have been created 
in the Union and the States and which are 
permanently maintained in strength. In ad¬ 
dition to the standing services there are 
certain posts which are outside the per¬ 
manent services, viz , such posts on the civil 
side as opposed to the military side. Incum¬ 
bents of such posts also receive protection. 
A 1970 SC 1150 (1152 ): 1970 Lab IC 1029. 

(3) A person who is not a member of a 
civil service of the Union or the All India 
service or a civil service of a State or holds 
a civil post under the Union or a State can¬ 
not claim protection of Article 311. A 1968 
Punj 312 (313) (FB). 


(4) The expression ’civil post under a 
State’ does not include the post held by pc 
sons in the service of any local authority 
within the territory of the S»ate. A 1952 
Pynj 58 (59, 60) : 53 Pun LR 268 (DB). 

✓ (5) Aricle 311 itself does not exempt the 
case of civil servants who enter into ser¬ 
vice under Government on a contractual 
basis. It applies to all civil servants of the 
State and also applies to a case where a 
person had become a servant of State by 
virtue of a contract entered into between 
him and Government. A 1958 Mys 23 (24, 
25) (DB). 

(6) The person whose service agreement 
is not in conformity with requirements of 
Sec. 175 (3) Government of India Act, 1935 
or Art. 299 of the Constitution, is not a ser¬ 
vant of Union of India and as such he can¬ 
not take advantage of Art. 311 (2), A 1953 
Cal 319 (320). 

(7) In Art. 311, the words ’’civil service” 
and '‘civil post” are used in contradistinc¬ 
tion to "service, in or post under the de¬ 
fence forces” of Government of India, A 
1955 Cal 556 (557, 558). 

(8) Contingent servants can by no stretch 
of imagination be treated as holding a civil 
post within meaning of Article 311. A 1959 
Tripura 21 (24). 

(9) Article 311 does not apply to servants 
of Companies even though they may be 
Government companies or companies con- 
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Articles 310 & 311 — Note 5 (contd.) 

trolled by Government. 1978 Lab IC 1349 
(1356) (All) ** 1978 Lab IC 1708 (1713) (Cal)) 

<db/ 

(10) The expression ’ civil p ost* means an 
appointment or office oii^civil side and it 
includes all personnel, whether permanent 
or temporary. A 1959 Tripura 2 (6). 

(11) Protection of Art. 311 extends to all 
Government servants holding permanent or 
temporary posts or officiating in them. A 
1966 SC 1529 (1531, 1532, 1534) ** 1973 All 
Serv Rep 78 : 1972 Ker LJ 966. 

(12) It is for the petitioner to satisfy the 
Court that he was holding a civil post under 
the State. A 1959 J and K 26 (27) (DB). 

(13) Article 311 applies to the case of 
a railway servant. A 1959 Punj 401 (402): 
60 5-uni LR 597. 

\s04) Where a temporary Government ser¬ 
vant is arbitrarily picked out and discharg¬ 
ed, there would be a violation of the pro¬ 
visions of Art. 16, Clause (1). A 1959 Bom 
134 (137, 138) : ILR (1958) Bom 1266 (DB). 

(15) A person appointed under Sec. 81-A 
of the Bihar Act is not a Government ser¬ 
vant so as to attract the provisions of Arti¬ 
cle 311 of the Constitution. A 1971 Pat 146 
(149). 

(16) The N. M. R. Workers of the Public 
Works Department of Kerala do not held 
civil posts coming within ambit of Art. 311. 
Their dismissal without giving them op¬ 
portunity of hearing is not protected under 
Art. 311. 1973 Ker LJ 466. 

(17) Panchayat service under the Gujarat 
Panchayats Act, 1962 is civil service under 
the State. 1976 Cri LJ 1256 (1273) (FB) 
(Guj). 

6. Persons in temporary service — See 
also under Notes 24 and 104. — (1) Both for 
purposes ofl Articles 310 and 311, Clauses 
(1) and (2) there is no difference between 
temporary and permanent members of the 
services or between persons holding per¬ 
manent or temporary posts. A 1958 SC 36 
(44). (A 1956 Nag 113 and A 1957 Punj 42 
and A 1957 Punj 191 and A 1957 Raj 81 
Overruled.) — (The decision in A 1956 Punj 
207 on this point was Reversed. But the de¬ 
cision was confirmed on the ground that the 
reduction in rank did not operate as a 
punishment.) ** A 1964 SC 1854 (1860 to 
1863) ** A 1964 SC 449 (452) ** A 1963 SC 
601 (604) ** A 1963 SC 531 (532) ** A 1962 
SC 1711 (1715, 1716) ** 1975 Lab IC 1094 
(1095) (All) ** (1974) 2 Cut WR 1077 (Peti¬ 
tioner working as manmulia in project 
work on a salary — Termination of service 
on ground of absence from duty after call¬ 
ing only for his explanation — Art. 311 (2) 
held violated and order of termination 
quashed.) ** 1972 Lab IC 115 (117) (Pat) 

** A 1969 Cal 164 (165) ** A 1967 All 197 
(201). (Reversed on another point in 1970 
Lab IC 131) ** (1967) 1 Lab LJ 718 (720) 

(SC) ** A 1964 All 528 (530) (DB) ** A 1961 
All 45 (49, 50) (Reversed on another point 
in A 1963 All 94.) ** 1958 All LJ 372 (380) 

(SC) ** A 1958 Tripura 29 (33) ** A 1959 

Bom 134 (136) (DB) ** A 1957 Bom 175 (176 
17^178) (DB) ** 1967 All WR (HC) 607 (608) 


«« 


A” in the citations stands lor AIR 


** (1968) 69 Punj LR 482 (483) ** ILR (1966) 
Cut 503 (523) (DB) ** A 1966 Ori 173 (178) 
(DB) ** A 1965 Raj 108 (109) (DB). 

A2) Temporary employee — W T ho is — 
.ven provisional confirmation of employee 
amounts to substantive appointment and he 
is not a temporary employee. (1976) 1 Serv 
LR 317 : 1975 Lab IC 845 (Raj). 

VX3) Temporary clerk — Not confirmed — 
Presumption to be temporary till discharg¬ 
ed. A 1956 Bom 455 (457) (DB). 

(4) Temporary or provisional appoint¬ 
ment — Mere continuance in certain posts 
for a considerably long time does not make 
holders’ appointments permanent — Nor 
does continuance mean that they were re¬ 
tained, as they were found suitable for the 
job. A 1971 Andh Pra 1 (18, 19) : 1971 Lab 
IC 30 (FB) ** (1971) 2 Serv LR 314 : (1971) 
2 Civ App (SC) 145 ** A 1971 Pat 283 (284): 
1971 Lab IC 1215. 

(5) Person holding a post in a temporary 
substantive capacity cannot be equated with 
a permanent Government servant — He 
cannot claim to be a permanent Govern¬ 
ment servant till he is declared or appoint¬ 
ed as such — His services can be termi¬ 
nated on one month’s notice. (1969) 2 SCA 
124 : 1969 Serv LR 458. 

(6) Temporary employee — Temporary 
officiating employee appointed in leave 
vacancy until further orders has no right to 
the post even though the post may be per¬ 
manent and even though a permanent va¬ 
cancy arose on the death of the permanent 
incumbent. 1972 Lab LC 488 (495) (Assam). 

(7) Article 311 cannot have application to 
provisional appointment, subject, by its ex¬ 
press terms, to the qualification of charac¬ 
ter and antecedents being found satisfac¬ 
tory on assessment. Where an appointment 
was made before assessing the character 
and antecedent it was an inchoate, or void 
appointment and its termination cannot in- 
volve the requirement of opportunity or 

l 9 ~Q at T 0r J ° T f r’ t xfr,^ rir ;j iples of natu ral justice. 

U03) ^Ker) C N ° C 4 ° *’ (1979; 1 Serv LR 94 

<?> T t he mere f ac t that a person who is 
given temporary employment is asked to 
serve in a post which is normally held by 
a permanent employee is not proof of his 

engagement as a permanent servant A 1959 
Bom 134 (135, 136) (DB). 

(9) Temporary or quasi-permanent ao- 

?tantWe en nos e t arlier r ,0 , t a PP° int ™"' to"' sub- 
takpn inT ~ L . aUer appointment to be 
Article m ,, °? s ‘, < g„ atlon for Purpose of 
no mll {’ u A 1970 Delhi 52 (55) (DB). 
Person bec , ause 'here is no other 

a temnororv ^ ° n an a DP oi ntment to 
icmpoiary post, if cannot be said that ■» 

five^and post in a substan- 

Ajmer 22 (23) officiatin e capacity. A 1954 

wirker^ 6 — P n a t ry f osts of Village Level 
Pradesh r^i Stl i nC i ? lass created in Andhra 
sistine of^l? 1 ^ 1 Subord, nate service con- 

pointed tn r^c P t° r i ry posts — Persons ap- 
nor rinel th tS have no ri « ht to the posts 
confer^°an \7 th<? u* completion of probation 
map a Jl y Ji lght on them to the posts. A 
1 Andh Pra 307 (308) : 1968 Lab IC 1293. 
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(12) The question whether a particular 

employee of the State is on temporary ser¬ 
vice or in permanent service is a mixed 
question of fact and law. 1964 Raj LW 353 
(355) ** A 1959 Bom 134 (135, 136) (DB). 

(Reversed on another point in A 1962 SC 
630.) 

(13) Just as a post may be permanent or 
temporary so the appointment to such post 
may be substantive or on probation or on 
an officiating basis. But in all cases the 
person appointed will be one who "holds’* 
a civil post and will be entitled to the 
protection of Article 311 just as he will be 
governed by the provisions of Article 310. 
A >958 SC 36 (42). 

\Xl4) Two ingredients are necessary to 
make an employee quasi-permanent. (1) 
three years’ continuous Government ser¬ 
vice, and (2) a declaration made in regard 
to him as indicated in Rule 3 (ii). If both 
these factors exist, then his service cannot 
be terminated except in manner provided 
in relevant rules. a 1967 Cal 326 (331) 
(DB). 

(15) Employee on contingency staff are 
not even temporary employees and are not 
entitled to the protection of Article 311. A 
1955 Pepsu 25 (27). 

(16) Promotion of an employee on a 
’temporary’ basis and 'until further orders’ 

— Reversion to his substantive post — His 
promotion was an officiating or provisional 
arrangement and he did not acquire any 
legal right to hold higher post. (1967) 14 
FLR 449 (451) (Cal) ** (1973) 2 Serv LR 854 
(Punj). 

(17) Retired Government servant — Re¬ 
employment for a specified period in a 
temporary j>ost — Employee, held, governed 
by the Rules promulgated by U. P. State 
by the Notification dated 30-1-1953 — His 
service could be terminated before expirv 
of the fixed period. 1970 Lab IC 131 (All) 
(DP,;. (A 1967 All 197 Reversed.) 

Temporary service based on contract 

— Service terminated against principles of 
natural justice — Writ of certiorari appli¬ 
ed lor — Contract expiring afterwards — 
Writ can still he issued. A 1969 Cal 164 
(1671 : 1969 Lab IC 406. 

7. Probationers — Sec also Notes 39 and 112. 

•— M» \ititle -311 applies to a probationer. A 
3958 Ml 141 (145) 00 A 1958 Andh Pra 269 
(272) (DIM 00 A 1957 All 241 (243) 00 1957 

MPIJ 469 (473) (DIM (Nag) 00 A 1957 Pat 357 
(362) (DIM 00 A 1956 Sail 41 (42, 43) (DB) 00 


A 

1955 

Nag 107 (108) (DB) 
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order of termination of the services of the ap¬ 
pellant was clearly by way of punishment in 
the fact s and circumstances of the case. The 
High Court denied him the protection under 
Article 311. The order of termination was il¬ 
legal and liable to be set aside A 1974 Qp 
2192 (2205, 2206, 2208) : 1974 Lab ICISSO. 0 

(d) It an enquiry is held with a view to 
ascertain whether a probationer is fit to be 
confirmed and if as a result of enquiry, his 
services are terminated, provisions of Article 311 

TQrQ d T n u a !^ ac ! ed - A 1969 Cal 180 (197) : 
1969 Lab IC 409 (DB) 00 A 1978 SC 363 

In 9 /? o- b l C 312 °° 1978 Lab IC 991 : 

(DB) LJ 9o ° ilr (1978) 1 CaI 472 


(367) 

A978 

(477) 

(4) 


: , If ** service of a probationer is termi¬ 
nated merely on the ground of his work being 

u and terminated in accordance 

with the terms of the employment, no question 
or any penalty being imposed, arises. But even 
a probationer can be proceeded against for 
misconduct and proceedings with a view to 
imposing a penalty can be taken against a pro¬ 
bationer as well. If before the probationary 
period is over or if the Government servant 
concerned is still holding the status of a pro¬ 
bationer some misconduct is alleged against 
him and proceedings are started with a view 
to punishing him for such misconduct, the pro- 

loo’n ok io2, ?db,! 2) wm apply - A 1959 Cal 


(5 Probationer cannot after expiry of pro¬ 
bationary period automatically acquire status of 
permanent member of a service, unless of 
course the rules under which he is appointed 
expressly provide for such a result. A 1966 SC 
l/o (179) °° A 1969 Orissa 215 (218) : 1969 

.C 1118 (DIM 00 1967 Cur LJ 187 (190) 

(liini) ° A 1966 Madh Pra 333 (334) (DB) 00 
(1965) 11 FLR 127 (130) (Cal) 00 ILR (1963) 
Andh Pra 1 130 (1138) 00 A 1963 Manipur 25 
(2/) ° A 1961 All 450 (454, 455, 456) : 1961 

All LJ 458 (FB). (A 1959 All 536 and ILR 
(19o9) I All 226. Overruled.) 00 A 1958 Mad 
216 (217) (DB) 00 1976 Lab IC 960 (Andh Pra) 
00 19/3 Lab IC 56 (Raj) 00 1971 Lab IC 1249 
(1251) (Assam) 00 A 1970 Orissa 201 (202> : 

1970 Lab IC 1395 00 1970 RLJR 447 (DB) 00 
A 1970 Tripura 66 (70) : 1970 Lab IC 1326. 

(6) Where, the service rules fix a certain 
period of time beyond which the probationary 
period cannot be extended, and an employee 
appointed nr promoted to a post on probation 
is allowed to continue in that post after com¬ 
pletion of the maximum period of probation 
without an express order of confirmation, he 
cannot be deemed to continue in that post as 
a probationer by implication. The reason is 
that such an implication is negatived by the 
service rule forbidding extension of the proba¬ 
tionary period beyond the maximum period fix¬ 
ed by it. In such a case, it is permissible to 
draw the inference that the employee allowed 
to continue in the post on completion of the 
maximum period of probation has been con¬ 
firmed in ttie post bv implication. A 1968 SC 
1210 (1212) 00 1973 BLJR 187 (Pat). (Pro¬ 
bationer officiating in a permanent post — No 
rule permitting extension of probationary period 
— IIis continuance in service after probationary 
period must be deemed to be in a substantive 
post — This is so notwithstanding that he is 
shown as teinporarv in the Civil List.) co A 
1970 Delhi 132 (139, 141) : 1970 Lab IC 814. 
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(7) A Government servant on probation is 
n °t_ be deemed to be confirmed on expiry of 
period of his probation, if no orders confirming 
him in his substantive post or extending his 
period of probation are passed bv competent 
authority. A 1961 All 450 (456) (FB). (A 1959 
All 536 and ILR (1959) 1 All 226, Overruled,) 
00 1970 Lab IC 593 (596) (Delhi). 

(8) The object of extending the period of 
probation is to find out whether the employee 

a P erson - He cannot be confirmeci, till 
the period of probation or the extended period 
of probation to find out his fitness, has expired. 
Therefore he could not be held to have been 
stood confirmed on an intervening date before 
the period of probation expired. A 1974 SC 
2263 (2264) : 1974 Lab IC 1427. 

(9) A condition of appointment 

servant in the temporary post to 
that he shall be on probation for a 
and that his probationership shall ..... ... „ 

tended, is not such as cannot be varied bv 
agreement mutually arrived at. When the civil 
servant is not made permanent in the tempo¬ 
rary post even after the expiry of his initial 
probationary period, he may refuse to serve 
another period on probation. But where the 
probationership of the civil servant is sought 
to be extended and the civil servant accepts 
the extensions and works under those terms, it 
is not open to him to contend later on that 
such extensions were illegal and could not be 

Slo/oe^ his a PP° intin S authority. A 1963 Cal 

(10) Civil servant — Appointment to perma¬ 
nent post on probation — Service terminable 
during probation without giving reasons — Con¬ 
tinuance in service after probation period with¬ 
out any confirmation — In such a case, no 
automatic extension of period of probation but 
automatic confirmation in permanent office 

r S °3m7or1 rtl ^ t l 311 attracted. A 1962 

£' > 349 , / 3 i o-c 3 o kV i 35 ?,V° 0 A 1936 AH 330 
(332). (A 19o6 Mad 216, Not foil.) 

(11) When a person is appointed on proba¬ 
tion to a substantive post, it cannot be said 
that he was appointed temporarily either for an 
indefinite period or for a specific period. Dur¬ 
ing the period of his probation in such a sub¬ 
stantive post, the Government can, no doubt, 
discharge him from service and Article 311 will 
not apply to such a discharge. But when 
once the probation period is over and the Gov- 
ernment servant is not discharged at the end 
of the probation period and is allowed to con¬ 
tinue in the substantive post without his proba¬ 
tion being extended and without order of con¬ 
firmation he gets substantively appointed to the 

Arh\le r, 311 he •n qU,r 7 a ri2h \ to hold the post. 
Arhch 311 will apply to such service. A I960 

Manipur 4o (47. 48, 49). U 

(12) 1 lea of automatic confirmation after 3 
years under Rule 7 of Punjab Civil Medical 
Service Class II ( Recruitment and Conditions 
of Service), Rules 1949 — Rule of 

SohIt r T lti ° n - T\ applical,le to probationer ap¬ 
pointed against temporary vacancy — Article 31 I 

could not therefore be relied upon bv 

A 1967 Punj 213 (214) (DB). P y h,,n * 

(13) Person appointed on probation — Pro 
bation to be extended or reduced at discretion 
of appointing authority — According to terms 
of appointment employee to he jVen fresh 
oiler of appointment fur three years — p,. r ' 



of probation expiring — Fresh offer not given 
— He must be regarded as continuing his pro¬ 
bation a^in temporary appointment A 1963 

Cal 4&T (428). 

) Section 126 of Constitution of Jammu 
Kashmir does not make any distinction 
between temporary servant on ' probation or 
permanent servant and is applicable to a ser¬ 
vant who is appointed to a temporary post on 
P^bation, provided that appointing authority 

chooses to proceed against him by way of 
punishment. A 1961 J and K 7 (8). 

(15) It is within the province of the State 

Government to extend the period of probation 
of a Government servant from time to time 

according to circumstances. A 1953 Nag 133 

(140) (DB). 

(16) Probationer may terminate his service 
by one month’s notice. A 1963 Cal 359 (364) 

(U) Resignation from service — Before pro¬ 
bationer resigns he must give reasonable notice 

ot term,nation of his service. A 1963 Cal 359 
(oo4 

(IS) Probationary service — Appointment of* 

_ * f i. i * • a _ as employer has 

VS! n ™ ne by probationer. A 

1964 Guj 145 (lol) (DB). 

(19) Nonuallv a probationer will not be al- 
lowed to draw an increment unless he has com¬ 
pleted his probation satisfactorily _ Servant 
allowed to draw increments — Intention is not 

45 (48) hlm aS probationer - A 196 ^ Manipur 

(20) Confirmation of a probationer under 
Punjab Police Rules can onlv be if depart¬ 
mental examination has been cleared — Held, 

cl f t O P i * V»‘j | »■ «* g , C ^ ^ "If 1 ^ ^ y confirmed 

5 vp,r y of period of probation and Art. 311 

(Piinj) n0t aPP y * 1967 Cur LJ 187 d00) 

(“V Servic 5\ of Permanent servant nr proba- 
merit wX, t 7 „ tcn, . ,inatet ' hv way of punish- 

5 J r th , ut flowing provisions of Art. 311 
r f .as n ?ht to be personally present 

ernmeni enq l nr> ° fficer an<1 cr o^-examine P Gov¬ 
ernment witnesses. A 1967 Cal 461 (468) (DB> 

(22) Probationer Services can he tennh 

mav HT/ 1 “ Probationary stah.s 

ex^irv fi Xte V cl to - reasonable period bevond 

expirv of fixed probationary period p r „. 

to fac^an St f tlL - ,S ^ b * determined according 

wws tm'zsta 

ns ,b, l h f d,Schargecl ™ being found to be 

KeJ 313 q P S ma, S absorption. A 1969 

(04) A ( ' 316) : 1969 Lab 1(3 1473. 

nn r ’ ? p r. r - son appointed on probation does 

service C on* a l ,to ! T,at,c confirmation in 

and iF he itSl'P ° f , St ! pu,ated P-obation period 
an it he is allowed to continue in service 

thont any action being taken bv employe-- 

e.ther by way of confirmation or bv u 'v Ff 

even’"after* the C ° nh ' nu r s °”>>' as a probationer 
n att er the expiration of period of nrn l ri 

1473. A 1969 Ker 313 (315) : lq 69 Lab IC 

tinn 25) porirKl of prol.a- 

ri-h-rericf- T™ 1 letter nut mukins 

nr , . * advertisement nor mentioning any 

pnktuinarv period — Conditions of server- 
mentioned in the order in explicit terms 11 
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Meld, condition mentioned in the advertisement 
could not he read as conditions of service — 
The appointment order did not envisage any 
probationary period. 1978 Lab IC 420 (422) 

(DB) (Punj). (1975 Serv LJ 170 (Punj), Revers¬ 
ed.) 

(26) Person appointed as special grade clerk 

on probation for one year — Probation neither 
extended nor person confirmed — Person con¬ 
tinuing to work as such for five years and also 
in a higher post for some years — Sudden 
order reverting him to post of ordinary clerk 
— Order held amounted to punishment — 
Article 311, applied. 1961 MPLJ 986 (992) 

(DB). 

(27) Probationer —r Order of termination 
merely stated that his service was no longer 
required — Termination was not by way of 
penalty — Article .311 not attracted. (1965) 11 
FI.R 127 (130) (Cal) 00 1977 Lab IC 1657 
(1659) (DB) (Guj). (Termination of employ¬ 
ment of probationer — Order not casting any 
aspersion or stigma — Article 311 not attract¬ 
ed.' 00 ILR (1971) 2 Cal 15. 

(28) Person on probation — Petitioner ap¬ 
pointed in a purely temporary post — Requir¬ 
ed to be on probation for two years — Ser¬ 
vices liable to be terminated without notice —■ 
Not entitled to privileges conferred by Art. 311. 
1970 Lab IC 535 (542) (FB) (Punj). 

(29) Where it is sought to terminate the pro¬ 
bation of a Tahsildar and revert him to his 
substantive post of a Naib Tahsildar, as a mea¬ 
sure of punishment on the basis of his alleged 
misconduct in drawing double travelling allow¬ 
ance lie must be given an opportunity to show 
cause against the proposed punishment. A 
1963 All 377 (380, 381, 382, 383) (DB). 

(30) Railway Establishment Manual, Sec. B, 
Chap. I. R. 4 — Reversion three months after 
completion of probationary period — Reversion 
nut invalid as employee had acquired no right 
to the- promotion jiost. 1979 Lab IC 768 
(770) (Pat). 

(31) Employer not satisfied with employee at 
the end ol probation — Termination of service 
is not puna! in nature*. (1964) 1 Mad LI 70 
(79) eo 1976 Lab IC 960 (Andh Pra) 00 (1975) 
4S K|R 303 (DB) (Andh Pra). (Termination of 
pmbaliom r — Order stating unsatisfactory per- 
foimanee and irregular work habits and mis con¬ 
duct — Does not amount to casting any stigma.) 
00 197-4 Raj LVV 302. (Notice under R. 25(2) 
of Railway Protection Force Rules given — 
Work and conduct of servant held to be un¬ 
satisfactory and unbecoming —* Held Art. 311 

(2) was not attracted.) 

(32) Abolition of post — Incumbent holding 
post on probation reverted to his substantive 
post — Article 311 (2) not attracted. 1977 Lab 
1C 759 (Orissa). 

(3 >) Civil servant — Appointment to perma¬ 
nent post nn probation — Service terminable 
during probation without giving reason — 
Continuance in service after probationary period 
without any confirmation — Termination of 
service on certain charges — Non-compliance 
«.f \rt. 311 (2) — The probation not having 
been terminated within the prescribed period, 
the plaintiff became a permanent incumbent to 
the office after the expiry of the probationary 
period of two years. A 1962 Cal 349 (354, 

357, 359). 


(34) Official, officiating in higher post on 
probation — Service Rules prescribing six 
months* probation but not prescribing maximum 

eriod — Notwithstanding the fact that he had 
een allowed regular increments in higher post 
he can be reverted at any time even after the 
expiry of six months and not only within the 
first six months. A 1971 Punj 312 (315 to 

317) : 1971 Lab IC 876. 

(35) A civil servant on probation, who had 

successfully completed period of probation and 
had passed his departmental examinations must 
be deemed to have been confirmed on his 
post, in view of R. 8 (6) of the M. P. Civil 
Services (General Conditions of Service) Rules 
(1961). 1971 Lab IC 822 (823) (DB; (Madh 

Pra). 

(36) Where the order confirming the services 
of probationer was not conveyed to him but 
instead the authority decided to extend the 
period of probation, held, that the order of 
confirmation was not acted upon and did not 
take effect. 1978 Lab IC 232 (233) (Delhi). 

8. Persons in defence services.— (1) ‘Person 
holding a post connected with defence* cannot 
be stated to be included in the class of per¬ 
sons ‘holding civil post under the Union'. He 
is not entitled to any protection under Art. 311. 
A I960 Bom 101 (103, 104) 00 1980 Lab IC 
451 (456) (Andh Pra). (Holder of civil post 
connected with defence — Not entitled to pro¬ 
tection of Central Civil Services (C. C. A.) 
Rules (1965).) 00 1970 Lab IC 1448 (1451) 

(J & K). 

(2) While Art. 310 applies both to persons 
in the civil employ of the Government and 
in the defence services. Art. 311 applies only 
to the former, and does not apply to the de¬ 
fence services or persons holding civil posts in 
them. ILR (1957) Punj 1695 (1698) 00 A 1956 
Bom 601 (602, 605) 00 A 1956 Cal 532 (536, 
537) 00 A 1956 Punj 42 (44) 00 1963 All LJ 
464 (468) 00 ILR (1961) 2 All 90 (94) 00 59 
Punj LR 472 (474) 00 1977 I & K LR 11 (18) 
(DB) 00 (1975) 1 Serv LR 424 (Delhi). 

(3) Civilian employee of Defence Service re¬ 

moved from service — He cannot claim pro¬ 
tection of Article 311. 1980 Lab IC 2S7 (288) 

(All) 00 1972 Lab IC 791 (793) (FB) 00 (1975) 
2 Serv LR 286 (Delhi) 00 1974 All Serv Rep 
386 (Punj) 00 1973 Lab IC 1572 (1574, 1575) 
(Raj). 

(4) The employment of a member of the 
Defence Services can be terminated without as¬ 
signing any reason. Even in the case of wrong¬ 
ful dismissal, no action for damages or com¬ 
pensation can he entertained in Courts. Arti¬ 
cle 310 (2) of the Constitution excludes from 
its purview all personnel of the Defence Ser¬ 
vices. A 1901 Ker 155 (157, 158). 

(5) Article 311 does not apply to member of 
defence service or one holding any post con¬ 
nected with defence — Article 310 governs de¬ 
fence department employees only in respect or 
tenure of office — It follows that there is no 
constitutional provision affecting as to a mem¬ 
ber of defence service or to one holding any 
post with defence — As such, department rules 
not founded on constitutional provisions are 
merely directory — Such rules therefore can¬ 
not affect right of the President under Art. 310. 
70 Cal WN 925 (929. 937) (DB) 00 A 1969 
Delhi 220 *224) : 1969 Lab IC 802. (Reversed 
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on another point in 1972 Lab IC 51.) 00 A 

1966 Cal 252 (256) 00 ILR (1967) 1 Punj 704 
(710). 

(6) A person holding a civilian post and paid 
salary from the defence estimates cannot claim 
protection of Art. 311 — He is not entitled to 
invoke principles of natural justice even under 
general law of master and servant. A 1971 SC 
2111 (2112 to 2il4) : 1971 Lab IC 1240. 

(7) Petitioner promoted to post of Lt. Colonel 
on ad hoc basis — Petitioner cannot enjoy 
safeguard under Art. 3H. and can only take 
advantage of rule of law setting out the condi¬ 
tion of service. 1974 Serv LWR 396 (Delhi). 

(8) Article 311 does not apply to civilian 
personnel of defence department —. Civilian per¬ 
sonnel in defence department will get protec¬ 
tion of Art. 311 by virtue of rules framed under 
Arts. 309 and 310. A 1960 Madh Pra 119 (121, 
123). 


(9) Person serving in Civilian Defence Forces 
— Termination of services — As the govern¬ 
ment servant serving in Civilian Defence Forces 
was not entitled to the protection of Art. 311 
the only effect of the Central Civil Services 
(Classification, Control and Appeal) Rules, 1965, 
upon his case was that they could be applied 
it disciplinary proceedings had been taken 
against him as the holder of the post ‘‘connect¬ 
ed with defence”. In other cases of such ser¬ 
vants where no such disciplinary proceedings 
are instituted the 1965 Rules, governing proce¬ 
dure for punishments to be imposed, will not 
apply at all. A 1976 SC 2433 (2438, 2439). 
(1975 Lab IC 213 (Ker), Reversed.) 

(10) Termination of services of temporary ser¬ 
vant paid out of Civil defence estimates —. 
Once it is found that termination was by way 
of punishment employee must be given opportu¬ 
nity of hearing. The question is not whether 
Art. 311 would apply or not. A 1977 Andh Pra 
4 (7) (DB). 

(Ill Army instructions are made for the pur¬ 
pose of guidance of military authorities in con¬ 
nection with civilians employed in defence ser¬ 
vice and have no binding force in themselves. 
Ihese rules have no force of affecting the pro- 
vismn.s of Article 310 regarding the tenure of 
office of persons employed in the service of 
Government of India or State. The tenure of 
office of persons employed in such service con¬ 
tinues to be at pleasure of the President or the 
governor as the case may be. A 1960 Bom 101 

(12) Machinist in Ordnance Factory removed 
from service bv General Manager — Protection 
under Article 311 is not available to such ner- 
son Civilians in Defence Services (Classifica¬ 
tion. Control and Appeal) Rules (195°) R 15 

riv,-r™T P ', ia r With , T , P ‘v rson no“t holding 

civil post and thus excluded from Article 311 
cannot claim benefit of anv rule made under 

(DB) C A 1966 Madh Pra 82 (84, 85) 

(13) Prior to the framing of the Air Foree 

Rules, 1969 the tenure of service of the em¬ 

ployee subject to the Air Force Act, 1950 u™ 
during the p'easure of the President under Ar - 

hl tl 1 A V V ,th r ° ,lt any fetters imposed on it either 
hv the Air Force Act or the Rules of IQ3.q onr i 

the relationship between the employee and the 
Government hemg that of master and servant 

the rules of natural justice could not apply to 


the removal of the employee under Section 20 
or Article 310 inasmuch as the master can dis¬ 
pense with the services of the servant without 
giving him a hearing. 1976 Lab IC 59 (60) 
(Delhi) (DB). 

(14) Article 311 does not apply to Defence 

forces — President can dismiss Air Force Offi¬ 
cer, without giving reasons or hearing, in view 
of Section 18 of Air Force Act (1950). 1976 Lab 

IC 528 (531, 532) (Delhi). 

(15) Central Civil Services (C. C. & A.) Rules, 

1965, Rule 10 — Civilian in defence service — 
Suspension in terms of Rule 10 (2) — Termina¬ 
tion of service by order of President — Held, 
order not illegal, as the Rule does not operate 
to divest the President of the power under Arti¬ 
cle 310 (1). 1975 Lab IC 715 (717) (Delhi). 

(16) The Constitution recognises various 
services under the Union of India under 
Art. 310. The Defence Services and Civil 
Services of the Union are two different 
categories. Therefore when general princi¬ 
ples were prescribed for the determination 
of seniority in the Central Service, it could 
not ‘proprio vigore’ apply to either the 
Defence Services or to persons holding any 
post connected with the defence. (1976) 2 
Mad LJ 97 (101). 


servant of the State Co-operative Bank does not 
hold a “civil post” under the State within the 
meaning of Article 311. A 1955 Pat 223 (2 r> 5) 
(DB) 00 ILR (1978) 1 Cuttack 211. (Employee 
of Central Co-operative Bank.) 

(2) An employee of a Co-operative Societv is 
not a Government servant. A 1952 Trav-Co 264 
(266). 

(3) Co-operative society registered under M. P. 
Co-operative Societies Act — Not a statutory 
body — Amenable to writ jurisdiction if its em¬ 
ployee is dismissed in violation of the Act 
Rules or Bye-laws. A 1976 Madh Pra 152 (FB)! 
(A 1961 Madh Pra 289, Overruled.) 

(4) The manager or other emplovee of a co¬ 
operative society' is not a member of the civil 

w rv , l . ce ~ of the State or of the Union. A 1959 
Madh Pra 218 (220) (DB). 

(d) Termination of services of the emnlovees 
ot co-operative societies provisionally absorbed 
as secretaries in centralised services — Does not 
violate Article 311 — Termination neither dis- 

(NOC) 39' (Cal) from ' Service - 1979 All LJ 

10. Servants of educational bodies_(1) A 

teacher m private college affiliated to a statu¬ 
tory university is not a Government servant and 

1 A S n . n ^^ nt ' t,ecl t0 benefit of Article 311. See 
A 1954 Trav-Co 199 (200, 201) (DB) 00 1974 

Lab IC 621 (623) (Pat). (When his termination 

i\ e o C o a " C,aim on,v damages and not 
reinstatement.) (1973) 1 Andh WR 94 00 1971 

% if °° ILR (19 . fi9 > Delhi 1*84 (DR). 

TT . .. the contract gives a power to the 

University to terminate the services of a teacher 
ot the University without assigning anv reasons 
and hv giving a notice or salary' in lieu thereof, 
the University is certainly entitled to adopt that 
course. In such a situation the aggrieved nartv 

tion y *y wa y of a for a declara- 

tmn that the order of termination of the con¬ 
tract is illegal and that he is deemed to con- 

JTXr' n S T ,C °- If ° n the other hanf * there is 

violation of any statutory rules or obligations 
imposed on the university the aggrieved teacher 
of a University is entitled to obtain a declara- 
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(ion in a Court of law either by way of a writ 
or _bv a suit. (1974) 2 APLT 8 00 A 1976 SC 
1073 (1074). (Dayanand Manavidyalaya Degree 
College, an institution affiliated to Banaras Hindu 
University is not a creature of statute. Court 
cannot order reinstatement of a servant who has 
been dismissed by college authorities.) 00 1972 
Lab IC 1252 (Madh Pra). 

(3) Service of an Institution such as Murshida- 
bad Institute of Technology' which is sponsored 
and aided Engineering Institute for diploma 
courses is not “a civil service of a State’* or “a 
civil post under a State” within the meaning of 
Article 311 (1). A 1963 Cal 161 (162) 00 1954 
Ker LT 557 (560) (DB). 

(4) Council of Scientific and Industrial Re¬ 
search — Neither a public body nor part of 
Government — Article 311, not applicable. A 
1969 Cal 525 (528) : 1969 Lab IC 1334 (DB). 

(5) Institute of Technology Act (1961), S. 26 

— Statutes under, made b>' Indian Institute of 
Technolgy, Madras — Statute 13 — Assistant 
Professor of Metallurgy in service of Indian In¬ 
stitute of Technology at Madras — Article 311 
of Constitution held inapplicable — But Sta¬ 
tute 13 embodied similar provision — Services 
of employee petitioner held were terminated 
under Statute 13 (5) and non-observance of pro¬ 
cedure under Statute 13 (9) did not vitiate the 
order. ILR (1965) 2 Mad 24 (29, 38) (DB). 

(6) As a result of Section 28 (b) of the Travan- 
core University Act, the servants of the Univer¬ 
sity' of Travancore must be deemed to be em¬ 
ployees holding appointments under the Govern¬ 
ment. ILR (1954) Trav-Co 836 (838). 

(7) Punjab University' created by East Punjab 
University Act 7 of 1947, an autonomous body 

— Not a State within the meaning of that ex¬ 
pression in Part XIV of the Constitution — Its 
employees cannot claim the benefits under Arti¬ 
cle 311. A 1969 Punj 391 (393) : 1969 Lab IC 
1406. 

(8) Sarojini Naidu College for Women, Dum 
Dum not a State — Its Vice-Principal, not a 
person holding civil post under the State and 
as such was not entitled to the constitutional 
safeguards provided in Article 311. A 1962 Cal 
420 (427. 428) : 66 Cal WN 931. 

(9) A Government aided school is not a Gov¬ 
ernment institution, nor are the Administrator 
and the teachers thereof Government employees 
under the Bengal Primary Education Act, 1919. 
(1963) 6 Fac LR 42 (45) (Cal). 

(10) Employee of Government managed 

•-rhool is not a Government servant and as such 
is not entitled to protection of Art. 311. (1974) 

2 Cut WR 876. 

(11) Compulsory retirement of Osmania Un¬ 
iversity Teachers — Vice-Chancellor had powers 
to order premature retirement according to re¬ 
solution passed bv the syndicate. 1978 Lab IC 
(NOG) 54 (DB) (Andh Pra). 

(12) Himachal Pradesh University Statutes, 
Para. 38 (2) — Does not contravene Art. 311(2) 

•n ground of compulsory transfer of Govern¬ 
ment servants to University employment. (1973) 

J Serv LR 1112 (Him Pra). 

(13) Where the petitioners obviously entered 
into the employment of the University subject 
to the basic understanding that the terms and 
conditions on which services of the Government 
employees would be transferred to the Univcr- 
s<ty under Statute 38 (2) of the statutes framed 


under Section 38, H. P. University Act, 1970, 
were likely to affect their service conditions, it 
was not open to the petitioners to make any 

against those terms and conditions. 
i978 Lab * C 1294 d309) (Him Pra) (DB). 

Punjab Agricultural University Act 
(1961), S. 29 (q) — Rule 20 (9) framed under 
Permanent employee of University — Termi- 
nation of service under Rule without giving him 
notice — Principles of natural justice violated 
Article 311 held did not apply. (1980) 1 Serv 
LR 464 (474) (Punj). 

j/y- 5) Civil post — Clerk in school — His 
Salary paid out of amalgamated funds of school 
— Post , an ex-cadre and isolated post, not paid 
out of Government fund — Post cannot be in¬ 
cluded in category of ‘‘civil post** within Arti¬ 
cles 310, 311 — Facts that appointment to this 
post rested with Head of institution and/or that 
post was under administrative control of D. P I. 
was immaterial. 1977 Lab IC (NOC) 130 (Punj). 

(16) The plain language of S. 4A shows 
that at least as regards Chairman, Vice- 
Chairman and members of the Board Sec¬ 
tion 4-A of the Haryana Board of School 
Education Act, 1969 (as amended by Act of 
1979) brings in the doctrine of pleasure so 
far as the holding of the said offices by 
them is concerned. In fact, this is a replica 

?T f r L ^ rtlcle 310 of the Constitution of India. 
Whilst under the Constitution, the pleasure 
doctrine has been hedged by safeguards 
provided by Article 311 of the Constitution 
of India, in the Haryana Act the legislature 
m its wisdom has not chosen to incorporate 
those provisions. No fault can be found 
with the constitutionality of the provision 
on this score alone. There is nothing in the 
provisions of Section 4-A which can possi¬ 
bly be said to be basically and inherently 
violative of Article 14 of the Constitution. 
(1980) 2 Serv LR 139 (143) (DB) (Punj). 

11. Servants of Statutory Corporations.— (1) 
India is evolving three basis legal patterns for 
State enterprises namely (1) Statutory corpora¬ 
tions fonned by and under special Statutes, both 
Parliamentary and State, (2) Government depart¬ 
mental undertakings and (3) Gonvernment com¬ 
panies under the Companies Act with special 
Articles and Memoranda — Statutory Corpora¬ 
tions are governed entirely by the terms and 
conditions of the particular statutes creating such 
corporations. Its service is generally regarded 
not as a civil service or civil post under the 
State within the meaning of Art. 311. The second 
t>pe of pattern of State enterprises is provided 
by the usual departmental undertakings. Many 
Government departments like the Railway and 
the Post Office and Public Works provide numer¬ 
ous examples of such departmental undertakings 
— The third basic pattern is the Government 
Companies under the Companies Act. There is 
perhaps another kind of State enterprise which 
may be described to be ‘non-Govemment Com¬ 
panies but with Government control*. Its ex¬ 
ample is Chemicals and Allied Products Export 
Promotion Council. A 1963 Cal 421 (424 to 
427). 


(2) The mere fact that Government exercises 
control over statutory bodies or local authorities 
or statutory corporations does not make the em- 
plovees Government servants for the purpose of 
Article 311. A 1958 I & K 6 (8) (DB) 00 A 
1957 Punj 219 (220) (DB) 00 A 1955 Pat 223 
(225) (DB). 
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(3) Employees of statutory corporation —r Not 
entitled to invoke Article 311 but can invoke 
statutory regulations governing their conditions 
of service. A 1969 Madh Pra 216 (216) : 1969 
Lab IC 1211 (DB) 00 1978 BLJR 309 (310) (DB) 
(Pat) 00 1977 Lab IC 739 (745) (Delhi) 00 1977. 
Lab IC 1659 (1662) (J & K). 

(4) Employee of statutory corporation — Ter¬ 
mination of service found to be void —r Relief 
of reinstatement —? Grant of, is discretionary, 
1974 Lab IC 891 (Delhi) (FB). 

(5) Any order of dismissal or discharge pass¬ 
ed by Corporate bodies cannot be questioned on 
the ground that the same was in contravention 
of Art. 311; the remedy for wrongful dismissal 
or discharge in such cases is to file a suit for 
darriages. 1976 Lab IC 616 (Pat). 

(6) Employees of a Statutory Corporation —• 
Though they do not enjoy same status as that 
enjoyed by Government servants, regulations 
governing their service have a force of law and 
breach of them creates an enforceable right. 
1980 Lab IC 11 (15) : (1979) 2 Serv LR 438 
(Bom). 

(7) A statutory corporation, which is an in¬ 
dependent body, is not part of the Government 
and an employee of the corporation is not a 
Government servant for the purposes of Arti¬ 
cle 311. A 1957 Pat 10 (14, 15) (DB) 00 A 1955 
Cal 56 (58) 00 ILR (1954) Patiala 300 (303) 00 
A 1953 Cal 581 (582) 00 A 1953 Him Pra 103 
(104) 00 A 1953 Pepsu 99 (99) 00 ILR (1967) 
Guj 102 00 A 1970 SC 1150 (1152) : 1970 Lab 
IC 1029. (Hindusthan Steel Limited is a cor¬ 
poration. Its employees are not entitled to the 
protection of Article 311.) 

(8) A person serving under the Commissioners 
for the Port of Calcutta is not a civil servant in 
the employ of Government and cannot claim 
the protection of Article 311 (2). A 1957 Cal 
720 (726) (DB). 

(9) M. P. Financial Corporation not being 
other authority within Article 12’’ provisions of 

Arjiclle 311 (2) do not apply to its employees. 

19 7iL L ? b ^ V^ 4 (1416, 1417) (Madh Pra). 

(10) An employee of State Bank of India is 

not a civil servant under the State or Union but 
is an employee of a limited company incorporat- 
l“ nd , er f^tute namely State Bank Act 

1955. A 1962 Cal 72 (74) 00 A 1958 Pat 418 
(419) (DB) 00 1974 Lab IC 1340 (1343 1344) 

(11) Employee of Union Bank of India being 
an employee of a corporate body, which is a 
separate legal entity is not entitled to protec- 

(Pat) ° f Art 311, 1974 Lab IC 1459 < 1463 « 1464) 

U2) Though under the Damodar Valley Cor¬ 
poration Act, Government exercises a consider- 
able amount of control over the Corporation, 
that does not mean that Article 311 applies to 
S? Corporation employees. The employees of 
the Damodar Valley Corporation are not civil 
servants within the meaning of Article 311 A 
£al 2 f49 (550, 551) (1956) 60 CdWN 

VilVJll wf e ’*l- Meaning of — Khadi and 

Village Industries Board — Dismissal of emplo- 

yee .,"r, Infnn gement of Article 311 — Plea not 

ILR (1974) 2 Ker 226. 

Act r3£“ y incorporated under Companies 

iEL"T. Chemicals and Allied Products Export 

Promoticm Council — Employee of _ Not a 

cml servant not entitled to privileges 0 f Arti 
cle 311. A 1962 Cal 10 (12) 


(15) Employees of a Government Company 
within Section 617 of the Companies Act 1956 
not entitled to protection of Article 311. A 
1968 Cal 322 (325, 327) (DB) 00 1977 Lab IC 
(NOC) 77 (All). (U. P. State Cement Corpora¬ 
tion registered under Companies Act is Govern¬ 
ment company —- Its employees are not entitled 
to protection under Art. 311.) 

(16) Employees of Calcutta State Transport 
Corporation are not persons holding civil posts. 
The fact that the State Government exercises 
administrative control under Sections 34, 44 and 
45 of the Road Transport Coiporation Act over 
the Corporation will not affect its separate legal 
entity. A 1963 Cal 116 (119, 120) 00 A 1968 
Mys 69 (71) : 1968 Lab IC 337 (DB). 

(17) Employee of a State-owned undertaking 
transferred to Corporation constituted under 
statute — Employee ceases to hold a civil post 
after the transfer — Protection under Art. 311 
does not apply to him. 1964 MPLJ 432 (434) 
(DB). 

(18) A. P. State Electricity Board constituted 
under Section 5 of Electricity (Supply) Act 
(1948) is not part and parcel of State Govern- 
me jrt — It }s an autonomous body constituted 
and functioning under provisions of said Act — 
Article 311 does not apply to Board. A 1969 
Andh Pra 328 (334) : 1969 Lab IC 1080 (DB). 

(19) Though the LIC is a State and the em- 
ployee is deemed to be in the Civil Service of 
a State within the meaning of Article 311 there 
can be a remedy only if it acted in breach of a 
mandatory obligation imposed by statute and 
the order amounts to punishment. Therefore 
where order of termination of service of a pro¬ 
bationer was passed under the LIC Regulations 
which do not have the statutory force there is 
no question of any mandatory obligation imposed 
by the regulations the breach of which can be 
enforced or the act of LIC being declared in¬ 
valid. 1976 Lab IC 960 (DB) (Andh Pra). 

[See als ? A 1971 Bom 288 (292). (A 1969 
Bom 337 held impliedly not good law in view 
of A 1969 SC 1306).] 

(20) Articles 311, 39, 41 and 47 — Applicabi- 
Ity — Insurance Medical Officer under Emplo- 
yeee s State Insurance Scheme — He is not an 
employee of State Government. A 1970 Cal 1 
(5, 6) : 1970 Lab IC 24 (DB). 

( 2 1) Government taking over management of 
private trust fund and treating its employees as 
Government Servants —, Services rendered by 
them m Trust fund are to be treated as part of 

My? C 346 1 (350) re ^ under Government A 1969 

i * 22 J Ckup (12) of Section 21 of Penal Code 
has got nothing to do with the determination of 

■>u? Ue ?u 10n w .ther one is Government servant 
within the meaning of Article 311 employees of 
Hindustan Cables Ltd. are not entitled to pri- 

72 Cal WN 398 (40 n i) CiVa SerVant by Art 3U ' 

— (2 rLnnf P k ye t S .J* J V & K - Minerals, Ltd. 
TTr| . an o°t be held to be servants of State or 

s,,rh 50 C 0 , vernme . nt — Any action taken against 

tion T P Hj y k e V S n0t amenable to writ jurisdic¬ 
tion of High Court —- Section 311 does not 

aP (24) Di'sm 8 L ] b f C 132 , 3 (1324 > 1325) ( J & K >- 
(24) Dismissal of employee of U. P. Ware- 

Jr u *“ g S 0r P°r ation in total breach of principles 

?84*? fEm ,U 1 S OOA 777 I 1,e gal. A 1980 SC 840 
(843 » 844) * 1980 AH LJ 358. 

mi«fnn Se o rV1C f e 4 U 4 nder , the i University Grants Com¬ 
mission, a statutory body constituted under the 
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Articles 310 & 311 — Note 11 (contd.) 
University Grants Commission Act, 1956, is not 
Government service. When a permanent em¬ 
ployee under Central Government joined the 
service under the University Grants Commission, 
he ceased to be a Government Servant the 
moment his lien in the Government post was 
terminated and hence he was not entitled to 
claim superannuation or retiring pension for his 
past 17 years Government service. (1975) 2 Serv 
LR 642 (DB) (Delhi). 

(26) Air Corporation Act (1953), S. 45 — 
Rule 13 under —* Permanent employee — Letters 
written to the President of India and Prime 
Minister casting aspersions on the Chairman of 
the Corporation — Order of termination simpli- 
citer under Rule 13 — Action of Corporation 
not mala fide or colourable exercise of power. 
A 1977 Delhi 114 (119). 

12. Members of Police Service.— (1) The 
Police Regulations in so far as they are in¬ 
consistent with the provisions of Article 311 
Clauses (1) and (2) will now be invalid. But 
otherwise, such Regulations will continue in 
force under Article 313. A 1953 Cal 316 (318) 
00 A 1951 Cal 179 (181). 

(2) Though the rules of discipline should be 
enforced against a member of the Police rather 
rigorously, this does not necessarily lead to the 
conclusion that in a serious matter like his dis¬ 
missal from service he should he deprived of 
the constitutional rights. A 1958 Punj 327 (330) 
(DB). 

(3) The power of the Governor of a State to 
dismiss at pleasure a police officer of subordinate 
rank is not affected by the rules under the 
Police Act under which the Inspector-General 
of Police and some other officers have such 
power of dismissal. A 1954 All 629 (632) (DB). 

(4) By the Constitution of India, the distinc¬ 
tion between police officers and other civil ser¬ 
vants in the matter of protection by constitu¬ 
tional guarantees is abolished and as from 
January 26, 1950, the recruitment and condi¬ 
tions of service of all persons serving the Union 
or the State are now . governed by Article 309 
and their tenure by Article 310 of the Constitu¬ 
tion. A 1961 SC 1245 (1249, 1250). 

(5) Government of India Act (1935), Ss. 243, 
210 (3) — Dismissal of Head Constable of 
Police — Section 240 (3) not applicable — Sec¬ 
tion 243 will apply — Second notice under Sec¬ 
tion 240 (3) is not necessary. A 1960 SC 1210 
(1213). 

(6) The removal or dismissal of a special con¬ 
stable is covered by Article 311 (2) even though 
hr does not get any remuneration, because such 
removal or dismissal may have the effect of 
casting a slur on his character or may affect in 
respect of some other office which he may be 
holding. A 1955 Cal 556 (558). 

(1) A police officer of the Madhya Pradesh 
Police Service, who was deputed to Hyderabad 
Police Service, continued to belong to the 
Madhya Pradesh Police Service and charges 
against him must be enquired into according to 
the rules in force in the Madhya Pradesh. A 
1955 Nag 160 (162, 163) : 1955 Cri LJ 974 
(DB). 

(H) Where a police officer in Assam is charged 
with a cognizable offence and the charges are 
proved against him, he is unfit for the post ol 
a Police officer and as such, he can be dismiss¬ 
ed under Section 7, Police Act, on a depart¬ 
mental enquiry. There is no question of any 


trial by a competent Court before a depart¬ 
mental action is taken. A 1962 Assam 34 (36) : 
1962 (1) Cri LJ 265 (DB). 

(9) Dismissal of Sub-Inspector and some con¬ 
stables after conviction for certain offences — 
Formation of Andhra State during pendency of 
appeal — Released under general Amnesty — 
Appeals withdrawn as not pressed — Being dis¬ 
missed, their names not included in postings —* 
Held, that order of Amnesty was not one under 
Article 161 but was one under Section 401 of 
Criminal P. C. — Held also that Article 311 (2) 
did not apply —* Under Rule 3 (b) of Madras 
Police S. S. D. and A Rules Authority could 
dismiss police officer pending his appeal against 
conviction and sentence. A i960 Andh Pra 
259 (262, 263) : i960 Cri LJ 565 (SB). 

(10) Adverse report against police officer —» 
Representation to competent authority under 
Police Rules — Non-speaking order by auth¬ 
ority — Mandamus to pass fresh order after 
complying with rules and regulations. 1974 
SLWR 539 (Delhi). 

(11) Police official attending public meeting 
held to lend support to general demands of 
police force — Does not contravene either 
R. 14.27 of Punjab Police Rules or R. 20 of 
Central Civil Service (Conduct) Rules (1904). 
1979 Lab IC 863 (866) (Delhi). 

(12) Dismissal of police constable for mis¬ 
behaviour — Writ petition against — No inter¬ 
ference when department has not used discre- 

o 1 ^ or arbitrarily. A 1970 Punj 81. 

13. Service under municipalities, local boards 
and panchayats.— (1) Expression ‘Civil Post 
under a State’ in Article 311 does not include 
post held by person in the service of any local 
authority within the State. A 1960 Punj 554 (556) 
(DR). (Overruled on another point in 1975 Lab 
IC 478 (Punj) (FBJ.) 00 1969 Lab IC 475 (476) 
(All). (Article 311, not applicable) 00 1967 All 
LJ 767 (771). 

(2) The servant of a Municipality or other 
local authority is not the holder of a civil post 
under the Government. A 1958 J & K 6 (8) 
(DB) 00 A 1958 Mad 211 (212, 213) 00 A 1957 
Pat 333 (337) (DB) 00 A 1956 All 460 (461) 00 
A 1956 All 181 (183) 00 A 1956 Punj 220 (221) 
00 1956 MBLJ (HCR) 1307 (1313) (DB) 00 ILR 
(1955) Hvd 711 (712) (DB) 00 1975 Lab IC 1520 
(All) 00 1974 Lab IC 503 (Bom) 00 1974 Lab 
IC 292 (294) 00 (1973) 27 Fac LR 169 (All). 
(Constitutional guarantee under Article 311 (2) 
is not available to municipal employee.) 00 1973 
Lab IC 1257 (1261) (Him Pra). 

(3) The principle that office is held during 
the pleasure of the Government is not applicable 
to a statutory body like a municipal board and 
the right to dispense with the services of an 
employee at pleasure cannot be claimed by such 
body. A 1956 All 460 00 A 1956 All 181 (183). 

(4) Person appointed Secretary under Bombay 
Village Panchayats Act, 1933, though deemed 
appointed by the State Government retains same 
status as before — Person continues to be sub¬ 
ject to the conditions of service and disciplinary 
rules of Panchayat — The post though a civil 
one is not under the State — Protection under 
Article 311 not available. A 1967 Guj 92 (96, 
97, 98, 100) (DB). 

(5) Termination of services of Municipal em¬ 
ployees without show cause notice would not 
invalidate it —r Paras on pages 454 and 654 of 
U. P. Municipal Manuals providing for a hear¬ 
ing by municipal boards, have no statutory force 
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Articles 310 & 311 — Note 13 (contd.) 

and their breach does not confer a right of 

action. A 1958 All 841 (842, 843). 

(6) Municipal servant — Dismissal from ser¬ 
vice in breach of statutory rules or bye¬ 
laws or in violation of principles of Natural 
Justice — He is entitled to obtain a de¬ 
claratory decree from a Civil Court to the 
effect that the order of his dismissal from ser¬ 
vice is void and non-existent in law, and he 
continues to enjoy the status of a municipal em¬ 
ployees enjoyed by him before the wrongful 
•rder was passed. No decree for reinstatement 
can be passed by the Civil Court in a suit for 
declaration though in a suitable case a writ in 
the nature of Mandamus may be issued by the 
High Court under Article 226 of the Constitution 
directing reinstatement of a municipal em¬ 
ployee. 1974 Lab IC 1220 (1224) (Punj) (FB). 

(7) Application of civil service rule to ser¬ 
vants of municipality — Does not confer status 
of civil servant on municipal employees. ILR 
(1955) Hyd 711 (713) (DB). 

(8) Service under Municipalities and Local 
boards —* Article 311 does not apply at the 
time of suspension. A 1966 All 552 (554). 

(9) An employee in the service of the kendra 
panchayat which owes its existence to the 
Madhya Bharat Panchayat Vidhan is not a 
member of the civil service of the Union or a 
civil service of the State or a person who holds 
a post under the Union or the State. A 1962 
Madh Pra 50 (54) (DB). 

(10) It is not the factum of appointment by 
an agency that determines the character of the 
post that one holds. Though the appointment 
is made by the Government the Executive Offi¬ 
cer of a Panchayat is a servant of the Panchayat 
Board. A 1959 Andh Pra 506 (506, 507) (DB) 
•• (1966) 68 Punj LR 213 (215, 216). 

(11) U. P. Town Improvement Act (8 of 
1919), Sections 18, 19 —Trust has power to 
dismiss employees — Neither Section 240, Gov¬ 
ernment of India Act 1935, nor Article 311 of 
Constitution applies to employees of local 
bodies. ILR (1962) 1 All 163 (166, 167) (DB). 

(12) The post of a teacher in a school under 
the management of a District Board cannot be 
■aid to be a civil post within the meaning of 
Article 311. Order of Local Board removing 
■uch a teacher from service cannot be quashed 
under Article 226. A 1960 Andh Pra 342 (343) 
(DB). 

(13) A person holding a substantive appoint¬ 

ment in a permanent post in the Hyderabad 
Municipal Corporation before his services were 
transferred to the Government must be deem¬ 
ed to be in the civil service of the State under 
Section 3 of the Hyderabad Local Government 
Service (Declaration as State Civil Services) Act 
(20 of 1956). (1960) 2 Lab LJ 391 (393) (DB) 

(Andh Pra). 

(14) Employees of Devaswom Board —• Petl- 
tioners held had ceased to be Government ser- 
vants and the question whether Article 311 of 
tne Constitution or Article 346 of the Travan- 

Re *- were violated did not arise. 
ILR (1958) Ker 949 (958) (DB). 

(15) Sanction for prosecution of Chairman of 
Mumcip a i Board was necessary as ^removable* 
™ Section 197 Cr. P. C. must be construed in 
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sense of office coming to end on some superior 
authority forcing public servant to vacate it 
and not in sense of its coming to end by opera¬ 
tion of law. A 1968 Raj 136 (137). 

(16) Appointment of Educational Panchayat 
Officer — Circular requiring law degree as 
qualification — Petitioner not a law graduate — 
Still appointed and confirmed —r Reversion of 
petitioner as clerk — Article 811 of the Con¬ 
stitution held applied. (1973) 3 Sim LJ (Him 
Pra) 167 (176). 

14. Contract service — See also Note 5.— (1) 
The person whose service agreement is not in 
conformity with the requirements of Sec. 175 

(3), Government of India Act, 1935, or Art. 299 
of the Constitution is not a servant of the Union 
of India and as such he cannot take advantage 
of Art. 311(2). A 1953 Cal 319 (320). 

(2) Employment under Government is a matter 
of status and not of contract even though it 
may be said to have started initially, by a con¬ 
tract in the sense that the offer of appointment 
is accepted by the employee. A 1978 SC 17 : 
1977 Lab IC 1852. 

(3) Article 310 (2) is a special provision which 
deals with a special situation where a contract 
is entered between the Government and a per- 
son appointed under the Constitution to hold a 
civil post. But simply because there may be, 
in a given case, a contractual employment, as 
envisaged under Article 310 (2), the relation¬ 
ship of all other Government servants, as a 
class, and the Government, cannot be said to 
be contractual. Employment under the Govern- 
ment is a matter of status and not of contract 
1977 Lab IC 1852 (1856) (SC). 

(4) In case of a contractual appointment, the 
incumbent of the office acquires a right to hold 
that post for the period agreed upon and the 
same cannot be put an end to unless there is 
a provision to that effect in the agreement itself. 
No doubt the Government has a right to abolish 
a post, temporary or permanent, but this postu¬ 
lates a bona fide exercise of power. When the 
exercise of authority is not honest, an official 
cannot be deprived of the protection available 
to him under Article 311 of the Constitution 
simply because the State Government had a 

n i? l ° i a ?°‘ ls ^ 1 the post. As the post was 
abolished due to mala fides of respondents and 
toe petitioner had otherwise a right to hold 
that post for the full tenure of five years, the 
action assumed a penal complexion entitling 
toe Petitioner to the protection of Art. 311 of 

which was denied to him. A 
1971 Punj 188 (193, 194) : 1971 Lab IC 682^ 

(5) Acquisition of territory by conquest — 
Automatic termination of service of servants 
under prior Government — Servants when be¬ 
come servants of new Government — Principle 

derlying law of Master and Servant applies 

Zr^ Se 7 a 2 t! L of T - A r I R <*** Transport Ser- 
™ Portuguese India) of former Portuguese 

concern in Goa could not claim status of ser- 

fge^LaTfc A 1969 G ° a 78 

(6) Rules under Section 31 of Calcutta Port 

a PP rove d by Central Government — 

* 8ta r tuto fy Powers under the Act, Com¬ 
missioners for Port have powers of a master to 
employ servant and to impose terms with re- 
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to service. 1968 Lab IC 826 (828) (Cal). 

(7) Temporary servant — Contract to termi¬ 
nate services without notice and without assign¬ 
ing reasons — Contract is not hit by Art. 311 
— What is hit is removal or dismissal. 1962 
Mys LJ (Supp) 487. 

-t 15 * Civil Posts and Civil Services —* See also 
No j e 5 — (1) In the context of Arts. 309, 310 
and 311 a post denotes an office. A post is 
an employment, but every employment is not a 
post. A casual labourer is not the holder of a 

P ? st 'm A post may exist a P art from the holder 
ot office. A post under the State means a post 
under the administrative control of the State. 
A 1967 SC 884 (886) 00 (1971) 75 Cal WN 284. 
(Casual labour employed by Railways does not 
hold any civil post.) 

(2) Where a situation has been created and 

nlled in, the holder of the post is not normally 
allowed to hold another substantive post simul¬ 
taneously. The service rules generally do not 
V u Sua it is not the normal practice that 

the same individual is allowed to hold simul- 
taneously two substantive posts. 1971 Lab IC 
933 (936) (Mad). 

(3) The expression ‘civil post* used in Arti¬ 
cle 311 means an appointment or office on the 
civil side of the administration as distinguished 
from the military side and the said expression 
does not include civilian personnel of the de¬ 
fence Department. (1962) 1 Lab LJ 674 (677, 
678) (All) °° A 1967 SC 884 (886). (A 1957 
Orissa 112, Overruled.) 00 A 1969 Tripura 2 
( 6 ). 

(4) Expression 'Member of a civil service' 
refers to several services existing at the time 
the Constitution came into force, viz., Indian 
Civil Service, Indian Engineering Service, the 
Central Services, Indian Medical Service etc. 
(Obiter). A 1967 Guj .92 (98) (DB). 

(5) A member of Civil Service (Judicial 
Branch) holds a Civil Post — Security of tenure 
is provided under Article 311. A 1977 Punj 7. 

(6) The term “civil post” has not been de¬ 
nned in the Constitution, but, having regard to 
Arts. 310 and 311, seems to have been used as 

from defence service. A 1955 Cal 
556 (K8) 00 A 1955 Nag 175 (176) (DB) •• A 
1954 Pepsu 136 (139, 142) (DB). 

(7) Civil post means post other than post con¬ 
nected with defence —. Person on daily wages 
serving State in civil capacity in the sphere of 
its non-sovereign functions is also person who 
holds civil post. A 1966 All 97 (99, 100). 

(8) A person holds a civil post under the 
State provided (i) that his duties fall under any 
sphere of activities connected with the State. 

(u) (hat the post which he holds is created by' 

i C ^tate and could he abolished by it; (iii) 
that the conditions of service of that person are 
regulated and controlled by the State; and (iv) 
that he is paid a monthly salary out of State 
funds. A 1959 J & K 26 (27) (DB) 00 1966 
All LJ 978 (979) : 1968 Lab IC 49 (DB) 00 A 
1963 Cal 116 (119). 

(9) The true test to determine whether a per¬ 
son holds a civil post under the Union or the 
State has primarily to be applied in relation to 
the functions which he performs. If his duties 
relate to activities which fall directly within 
the sphere of the Union or the State and his 
•services are under the direction and control as 
also his appointment is by either the Union or 
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the State, then his case comes under Art. 311; 
. “ “e sphere of activity of the person falls 

? 5 s £ here of activity of a local authority 
constituted by a statute having a separate legal 
existence then his case falls outside Art. 3il 
£ 1958 All 353 (359, 360) (FB) 00 A 1957 Puiri 

21 ?<? 2 ^ B) * (A 1954 P4 255, 

n * era ?. T ClvlJ ,P° sr does not refer 
only to posts which are borne on the cadre of 
any regularly constituted service. All posts held 
by any public servant, not being military or 
P£ sts > must k® held to be civil posts. 

A *4° 31 ( ?i ) /°°v A 1955 CaJ 556 

A 1954 Assam 18 (22) : 1954 Cri LJ 31 •• A 

l9 ^ii P f pSU 130 < 139 » 142 > (DB). 

(11) A person holding a post under a State 

“ a JP erso ? Irving.or employed under the State 
1 here is a relationship of master and servant 
between the State and a person said to be 

887) g 3 P ° St U ” der iL A 1967 SC 884 (886 » 

(12) The notion of a public servant is far 
wider than that of a servant of the State or 
Union or a member of a service under State or 
Union or jm all-India service and should not 
rf c °ofused with those expressions. A 1962 
Madh Pra 50 (54) (DB). 

(13) A public servant holds a civil office 
during pleasure of the President or the Gover- 
nor according as he holds office under Union 
or State. A 1963 SC 601 (604). 

(14) Every public servant within the mean¬ 
ing of Section 21 of the Penal Code is not 
necessarily a person who holds civil post ILR 
(1954) Patiala 300 (305). 

(15) Fact that a person was not wholetime 
employee nor drew a salary but commission did 
not alter status of his post. A 1967 SC 884 
(o87). 

(16) A khalassi employed by the Orissa Public 

Works Department on work-charge basis, i. e„ 
for a temporary period till the work is com¬ 
pleted, drawing a scale of pay and subject to 
leave rules under Rule 173 of Orissa Service 
Code is a Class IV Government servant and a 
holder of a civil post under the State within 
Article 311 (1). (1970) 36 Cut LT 559. 

(17) The mere fact that the holder of an 
office under Government does not get any re¬ 
muneration does not make him any the less the 
holder of a civil post. A 1955 Cal 556 (558) 

•° A 1971 Manipur 32 (33, 34) : 1971 Lab IC 
1530. 

(18) The Government service Is a matter of 
status and not of contract and merely because 
services of an employee are transferred It does 
not mean that a contract has come into exist¬ 
ence with the employer to whom services have 
been transferred or with whom he has been 
sent on deputation. Merely because such em¬ 
ployer exercises the power of control over the 
employee and pays him salary it could not be 
taken to mean that the contract has come into 
existence between the employee and the corpo¬ 
ration and he ceased to be Government servant. 
(1980) 6 All LR 91 (95) (DB). 

(19) Additional Government Advocate is a 
State servant holding a civil post. A 1959 All 
169 (171, 177) (DB). 

(20) An employee of a statutory corporation 
is not a Government servant for the purpose of 
Art 311 though he is appointed and removable 
by Government and draws his pay from Gov¬ 
ernment and though he may be a ‘public ser¬ 
vant* within the meaning of Section 21 of the 
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Penal Code. ILR <1954) Patiala 300 (304) 00 
A 1961 All 502 (504 to 507) 00 1978 Lab IC 
1633 (1634, 1635) (Pat). 

(21) State Governor nominating ‘Director’ 
under a Corporation’s articles — State Civil 
Service Rules applied mutatis mutandis — 
Director does not hold ‘Civil Post’ and not 
entitled to Article 311 protection. (1974) 40 
Cut LT 336. 

(22) Post of Managing Director of Orissa 
State Commercial Transport Corporation is not 
Civil Post though Orissa Civil Services (Classifi¬ 
cation, Control and Appeal) Rules made ap¬ 
plicable to the post by Corporation memo¬ 
randum. (1974) 40 Cut LT 336. 

(23) The question whether a particular person 
is a municipal servant or a Government servant 
is determined by the functions which he per¬ 
forms. A 1958 Punj 402 (404) (DB). 

(24) There is no decisive test for determining 
whether a person holds a civil post under die 
State or not. For a civil post under the State 
within the meaning of Article 311 though it is 
always relevant and almost sometimes crucial 
to see the nature of the control which the State 
exercises in the particular case, still even where 
it exists, such “control” may not be decisive of 
the question. Courts should have to find in 
each case on its own merits whether a parti¬ 
cular service in a particular case is a civil ser¬ 
vice or civil post under the State within the 
meaning of Article 311 (1). A 1963 Cal 161 
(162, 1631. 

(25) Government of India Act (1935), Sec¬ 
tion 241 (3), Cls. (a) and (b) apply to persons 
who were serving in civil capacity in India 
before commencement of Part III of Government 
of India Act — Onus is on person cl aimin g that 
he is governed by Civil Service Rules of 1930 
to show that he was in this category — Other¬ 
wise his case is governed by Cl. (c) of Sec- 

241 (3). ILR (1956) Punj 1213 (1226, 


(26) A person is entitled to the benefit ol 
Article 311 if he holds a civil post at the time 
when disciplinary action is taken against him, 
(1964) 66 Pun LR 1040 (1041). 

(27) An Assistant Sub-Inspecor or Sub-In¬ 
spector of Police holds a civil post and is not 
member of a service like the Indian Police or 
India Police Service or die Punjab Police and 
therefore dismissal by a District Superintendent 
is not a contravention of Article 311 (1). A 1959 
Punj 402 (404, 408) (DB). 

(28) A member of the Madhya Pradesh Home 
Guards holds a civil post, as under the C P 
and Berar Home Guards Act 1947, he has the 
powers, privileges and protection of a police 
officer A 1955 Nag 175 (176) (DB) 1974 
Lab IC 17 (18, 19) fj & K). 

(29) A quasi-permanent servant is entitled to 

TmaTsaMDB)^ 016 8U - ILR (1961) Mys 

(30) The General Manager of Court of Wards 
m Bihar holds a civil post under the State of 

within the meaning of Art. 311 and he is 
entitled to receive notice in terms of the Arti¬ 
cle before the order of dismissal is passed by 

369) (DB) ° f Revenu ®‘ A 1960 Pat 866 (368, 
undLV appolnted h y CouTt Wards 

Court of Wards Re¬ 
gulation (1888), Section 10, is a servant hold¬ 


ing a civil post in the State. A 1971 Raj 142 
(144, 145, 146). 

(32) A member of Civil Service (Judicial 
Branch) holds a Civil Post — Security of 
tenure is provided under Art. 311. 1977 Lab 
IC 345 (348) (DB) (Punj). 

(33) A person appointed as a Special First 
Class Honorary Magistrate under Section 14 (1) 
of the Cr. P. Code for a certain period holds a 
civil post within the meaning of Article 311 
even though he is not a salaried employee. 
1961 (1) Cri LJ 657 (658) (Ker). 

(34) Applicability to copyists and typists in 
the establishment of Patna Courts — Copyists 
and typists are paid remuneration and not 
salary — Not Government servants because 
though they are serving under the Government 
there is no relationship of master and servant 
— Provisions of Article 311 not applicable — 
They therefore cannot as a right claim any in¬ 
crement in the cost of living allowance which 
has been given to other Government servants. 
1973 Pat LJR 104. 


(35) A village officer under the Madras 
Hereditary Village Offices Act (3 of 1895) is a 
holder of a civil post under Article 311 (1), 
under the Madras State. A 1956 Mad 460 (462) : 
1956 Cri LJ 1081 00 A 1961 SC 564 (569). 

(36) Employee of Reserve Bank of India — 
Not a holder of civil post under the State — 
Hence not entitled to protection of Article 311. 
1979 Lab IC 486 (487) (Bom) 00 1980 Lab IC 
813 (316) (Kant). 

(37) Employee of State Bank of India — 
Not a civil servant — As such. Art. 311 does 
not apply. 1978 Lab IC 441 (443) (DB) (All). 

(38) The Bank of Patiala is not an indepen¬ 
dent corporation but only a commercial concern 
owned and controlled by the State and an 
employee of the Bank is the holder of a civil 
gort^ under the State. A 1954 Pepsu 136 (142) 

(39) An employee of nationalised Bank can- 
not claim himself to be a civil servant entitled 
to the protection of Art. 311, as a result of 
nationalisation he has merely acquired a statu¬ 
tory status. (1979) 2 Lab LJ 274 (277) (DB) 
(Mad). 

[But see 1977 Lab IC 1013 (Cal). (After the 
nationalisation of the Banks the employee 
acquired a status as public servant and in 
termmating the services of the employee which 
affected the status of public employment, the 
same must be done in consonance with the 
principles of natural justice.) ] 

(40) “Civil post under the State” — Secu- 
nty Officer in Govt, owned Mill — Holds a 
civil post within the provisions of Article 311 

Dismissal by an authority other than the ap- 
pointing one was therefore, bad in law. 1978 
Lab IC 1620 (1624) (Kant). 

(41) Private committee giving institution in 
gdt to Government —- Government accepting 
gift and starting workshop for physically handi¬ 
capped persons under Social Welfare Deptt. 
"T. Government giving grant to carry on acti- 
\aties of institution and to pay staff employed 
therein — Government also providing certain 
amount in budget for that purpose — Held, that 
workshop was part of Social Welfare Deptt. 
and persons employed therein were Government 
servants and hence they would be entitled to 
benefits of, recommendations of Pay Commis¬ 
sion. 1974 Serv LWR 518 (Punj). 
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(42) Company registered under the Companies 
Act and owned by Government — Employees 
not persons holding “civil posts under the 

to FacTR^M) 1 (2) d0eS “ 0t aPPly - <1970) 

(43) As, the Treasurer of the Government 
Treasury, i s an employee of the State and not 
an independent contractor the principle laid 

i • WI ?, hi A 1955 SC 404 becomes directly ap- 
plicable and though the Tahvildar under him 
was not appointed directly by the State he 
could in the circumstances, claim to hold a 
civil post under the State and to have the 

g*2f fi £o°* Aft 311 - A 1961 All 515 (516, 517, 
518) ° A 1965 SC 360 (361, 362, 363, 364) 

A 1957 All 779 (781). ' 

(44) Tahvildars in sub-treasury are not en- 

AH" 739° (7 P 4 T e 742X 3U ' A 1959 

(45) An employee under the Hindustan Cables 
Ltd. does not hold a civil post ‘under Union 

3t . at ® ,,— . He cannot claim protection of 
Article 311. A 1968 Cal 124 (126). 

(46) The person holding the post of General 
Manager and the person holding under con¬ 
tact the post of Superintendent Coke and 
Oven Department, of the Durgapur Steel Plant 
appertaining to Hindustan Steel Ltd., do not 
hold civil post under the Government of the 
Union within the meaning of Art. 311, so as 

C '^ e < 2 ) thereof. A 1969 Cal 95 

(47) Employee of State Electricity Board is 
not covered by protection afforded under Arti¬ 
cle 311 —. Fact that the State Govt, has certain 
power in respect of Electricity Board does not 
affect or alter legal entity of Board set up by 
statute. A 1965 Punj 316 (317) (DB) 00 1979 
Lab IC 869 (871) (Raj). 

(48) Inspector of Station Accounts is not a 
ministerial servant’. A 1970 Delhi 71 (75) 

(DB). 

(49) An employee under the Life Insurance 

Corporation of India is not a person holding a 
civil post under the Union of India _ Arti¬ 

cle 311 is not applicable. 1973 Ker LI 373 00 
1971 Lab IC 362 (363) (Delhi). 

(50) Mysore Village Offices Abolition Act 
abolishing all hereditary village offices —- Act 
challenged on ground that village post ‘Karnam* 
in South Kanara District was ‘Civil Post* and 
that abolition thereof under Act amounted to 
removal’ within Art. 311 — Held, that ‘Karnam’ 
was not ‘Civil Post' to attract provisions of 
Art. 311. A 1966 SC 1571 (1576, 1577). 

(51) Balimala Dam Project, a joint venture 

of Governments of Andhra Pradesh and Orissa 
and under the administrative control of Orissa 
Government — Post of chargeman held by 
petitioner in that department is a Civil Post 
within Art. 311. 1978 Lab IC 109 (111) (DB) 

(Orissa). 

(52) West Bengal Panchayat Act (1 of 1957), 

S- 48 — Post of Secretary of anchal panchayat 
— Not a civil post under the State. 1979 Lab 
IC 64 (69) (DB) (Cal). (1977 Lab IC NOC 140 
(Cal), Reversed.) 

(53) Advocate appointed by agreement aj 
Government Advocate to conduct criminal cases 
in High Court but allowed private civil prac¬ 
tice — Payment of monthly remuneration —• 
Not a holder of civil post at any relevant time 
and Article 311 cannot possibly be attracted in 


A 1960 Ra i 138 (139, 141) (DB) 
09 1976 Raj LW 408 : 1977 Lab IC (NOG) 

(54) Claim to hold ‘civil post* — Relation- 

snip ot master and servant must exist before 
person can put such claim —. Advocate ap- 
E 'r E^Uc Prosecutor — He does not 
i non PY 1 * within meaning of Article 311. 

1969 Lab IC 1257 (1258) (Andh Pra) °* 1972 

IC 402 (405) (Madh Pra). 

(55) Registrar of Board created under Pensu 
Ayurvedic and Unani Practitioners Act, 2008 
B. K. is not Civil Servant under Government 
and can be removed by Government atitsplea- 

NrT e r-~7p ArtlC \ e ha ^r no ^Plication. A 1955 
(305? (PCP5U) 1601 : *** (1954) Patiala 300 

An Executive Officer appointed under 
the Punjab Municipal (Executive Officers) Act, 
1931 does not hold a civil post within the mean- 
Artjcle 311 although the Government 
might have a hand in his appointment or dis- 

srsLrssr Ss ° rthe Act a966) 

(57) Notary cannot be deemed to hold civil 

.Art 311 applies. A 1965 Punj 
220 (222) PO A 1967 All 173 (176, 177) (DB). ' 

(58) Council of Scientific and Industrial Re¬ 

search is not a public body nor is it a Govern- 
ment department — Its employees are not 
civil servants holding Civil Posts under Gov¬ 
ernment and not entitled to benefit of Art. 311 
(2) — Writ of mandamus cannot be issued 
against it 1968 Lab IC 320 (325, 326) (Cal). 

°? another point in A 1969 Cal 525.) 
n-j lcat30n Boa rd constituted by the 

Education Ministry of Assam to encourage 
cultural activity —* Not a Department of State 
ot Assam —- Employee of Board does not hold 

,£vil Post. 1972 Lab IC 1232 (1233) 

(Gauhati). 

(60) Persons appointed to posts in connection 
with commercial, trading or industrial activities 
are Government servants — Such persons are 
^titled to protection under Art 311. A 1971 
i*dt 273. 

(61) Contingent servants can by no stretch 
or imagination be treated as holding a civil 
post within the meaning of Art. 311. A 1959 
Tripura 21 (24). 

(62) A Choudhary appointed under the Land 
Revenue Code of Bikaner for collection of land 
revenue is not a person in the civil employ of 
the Government A 1956 Raj 110 (111) (DB). 

(63) The post of Extra-departmental Post 

Master is a Civil Post and entitles the holder 
of the post to the protection of Article 311. 
1978 Serv LJ 287 (288) (DB) (Andh Pra). (In 
view of the P. & T. Exha Departmental Agents 
(Conduct and Service) Rules, 1964 the deci¬ 
sions in A 1961 Mad 166, (1967) 1 Andhra WR 
228 (231) and A 1957 Orissa 112 (116) (DB) 

are no longer good law. Ed.) °° (1979) 2 

Andh LT 42 00 1976 Lab IC 892 (893) (Orissa). 

(A 1961 Mad 166 no longer good law in view 
of A 1967 SC 884; A 1957 Orissa 112, Over¬ 
ruled in A 1972 Orissa 8.) 00 1972 Lab IC 

1459 (1460, 1461) (All) •• (1972) 1 Andh WR 
152. 

(64) An Extra Departmental Delivery Agent 

in Postal Department is a person holding a 
“civil post” within the meaning of the expres¬ 
sion in Art. 311 (2). ILR (1967) 2 Ker 649 

(656, 657) 00 A 1977 SC 1677 (1680) : 1977 

Lab IC 908. (1976 Lab IC 892 (Orissa), 
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Affirmed.) •• 1973 Lab IC 539 (540) (Ker). 

(65) Malis employed in Raj Bhavan are not 

Government servants. A 1956 Pat 398 (401) 

(DB). 

(66) A village Chowkidar in Manipur Terri¬ 
tory does not nold a civil post within Art. 311. 
A 1971 Manipur 32 (34) : 1971 Lab IC 1530. 

(67) Petitioner was in the Serf-e-khas army 
— Serf-e-khas merged in divani as a result of 
tiie Serf-e-khas Merger Regulation of 1358-F 
'— Serf-e-khas army disbanded — Petitioner 
continued in private service of Nizam of Hydera¬ 
bad —r Held, petitioner not being in any State 
service. Art. 311 not attracted. ILR (1962) 
Andh Pra 278 (284) (DB). 

(68) An extra typist working in the office of 

Collector from time to time according to exi¬ 
gencies and paid out of contingency funds, not 
even an approved apprentice is not a person 
holding ‘civil post under a State’ within the 
meaning of Art. 311 (1) — Termination of ser¬ 
vice does not require compliance with Arti¬ 
cle 311. 1966 All LJ 978 (979, 980) : 1968 

Lab IC 49 (DB). 

(69) A person appointed as a Mandal (Vil¬ 
lage surveyor) under the Garo Hills District 
Council is not a member of the Civil Service 
or the State of Assam inasmuch as the State 
Government had nothing to do either with his 
appointment or dismissal or had any control 
over his duties and activities. Therefore, Arti¬ 
cle 311 has no application and he cannot in- 

id ° f 311 * A 1961 Assam 69 

(70) Permanent Asstt. Clerk in Office of 
Secretary Board of High School and Inter¬ 
mediate Education — He holds a civil post in 
the State. A 1962 All 413 (419) (DB). 

(71) Protection under, not available t© an 

employee of college registered as Society _« 

He is not a holder of a civil post. (1972) 74 
Punj LR 524. 

(72) Mauzadar in Assam valley is a holder 
ot civil post under the State and is entitled to 

fESPn To't 31 L (2) ; A 1967 SC 884 

(887). (A 1964 Assam 54, Affirmed; A 1957 
Orissa 112, Overruled.) 

(73) A Radio Artist in All India Radio holds 

r p i? st , , the meaning of Article 311. 

1975 Lab IC 423 (424) (All). 

(74) Petitioner not a Government employe© 
when in service or when departmental proceed- 
mgs were started against him — Petitioner 

81 Tf roS f cuted r und . er Sect, 'on 409, Penal Code 
rr ine fact of such prosecution will not make 

G A 1968 

(75) Non-compliance with S. 4 (1) of Emplov- 
ment Exchange (Compulsory Notification of 

* Act Q 959 ) does not invalidate the 
appointments made — Employees on temporary 
basis whose services are liable to be terminated 
without any notice cannot challenge their 
lermmation. (1967) 2 Lab Lj 606 (609) (DB) 

Act 7 Mom?** °^ S k 206 - A » Gujarat Panchayats 

(1961) — Panchayat service is civil service 
T hC ? tatC ‘ 1976 0,1 1256 (FB > (Guj). 

State h ° ld ? 3 Civd ?° st «®<kr the 

as is. *Bsnjrs!fc S,. 

- ■S’Z 


Board of Governors — His service conditions 
are regulated by rules and regulations framed 
by Society — He must be deemed to hold 
post under the Society and not to hold any 
«ivil post either under the Union or State — 
Protection under Article 311 cannot be claimed. 
A 1970 Pat 163. 

(79) Employee of Indian Standards Institu¬ 
tion —■ Not a holder of civil post under the 

n. £ ttract ***■ 31L < 1973 ) 2 Serv LR 
694 (Delhi). 

(80) Vesting of the Management of an As¬ 
surance Company in the Central Government 
does not result in the employees of the Com¬ 
pany becoming the employees of the Central 
Government. 1973 Lab IC 1682 (Madh Pra). 

(81) Staff Artist in All India Radio — 
Contract of service with provision for ter¬ 
mination of service on six months’ notice 

— As per contract the Artist to submit to 
superior Government authorities, to devote 
who!e time to service, to proceed to any 
part of India for service, to obey rules 
prescribed for him — Provision for suspen- 

S1011 a 17. Monthly salary in time scale paid 
Artist is a Government servant holding 
a civil post — Termination of Artist’s ser- 
vice retainmg junior persons — Artist is 
entitled to protection of Art. 311 (2) of the 
Constitution. (1975) 1 Serv LR 457 (460) 

(All;. 

16. Members of Indian Civil Service _ 

5“ nS^^o 8 / 1 ! 4 ^ (1) J ndian ^dependence 
Act (1947), Ss. 9 (1) (a) and 10 (2) — India 

(Provisional Constitution) Order (1947), Art. 7 (1) 

— Effect of Political change in India in 1947 

on services of Indian Civil Servants — An¬ 
nouncement of Viceroy dated 30-4-1947 _ 

Admissible in evidence — While initial option 
to continue or not in service was with servant 
concerned, final option to continue in service 
or not was with appropriate Government and 
special orders or arrangements contemplated 
were action taken m pursuance of that final 

°5V 0n V a ArJ? 5 ?, S P 817 (829 > 1 (1955) 2 SCR 
541* (A 1954 Mad 1155, Reversed.) 

83 expressly provided by this 
Constitution —- See also Note 18.— (1) The 
opening words of the article “except as express- 
Iv provided by this Constitution” indicate^ that 
the provision in Art 310 (1) is only subject to 

!elf the Constitution it- 

* a " d d? at Jt ls , not subject to any exceptions 

kti fo-assa 

«PSro . A nT& ■“ * ~ 

(2) The phrase “except as expressly provid¬ 
ed* t 5 h0n . •“ Art 310 canSot in- 

„ "jjf , Ru i es and Regulations which are conti¬ 
nued m force under Art. 313 nor can thev re 

£ Cy ** e “consisted wi* the 
of the Constitution. A 
283 (287) •• A I960 Bom 431 (433) 

. English Common Law Rule reeard- 

mg the holding of office by an officer only 

PIjwure of the Crown ha? not been 
Cd .u by „ Constitution in all its enthehl 
S^aTwi? 1 ^ ng ° rOUS (“Pbcations. A 1958 

the cases mentioned in Arti- 

• . there is no constitutional protection 

St any pums bment imposed on Govern¬ 
ment servant ILR (1956) Panj 1213 ( 1223 ) 
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(5) Scope — Police Act and Police Regula¬ 
tions made under that Act, which were preserv¬ 
ed under Section 243 of the Government of 
India Act, 1935, continue to be in force after 
the Constitution, so far as they are consistent 
with the provisions of the Constitution. A 1961 
SC 751 (755, 756) : 1961 (1) Cri LJ 773. 

18. "Holds office during the pleasure of** 
— Rule of pleasure in Art. 310 (1) — Its 
scope and limitations.— (1) Pleasure of 
Governor cannot be exercised so as to 
abridge fundamental right of employee. 
A 1970 Assam 1 (7) : 1970 Lab IC 11 (FB). 
(Reversed on another point in A 1970 SC 
1314.) 

(2) The pleasure of the President is 
clearly controlled by the provisions of 
Article 311, and so, the field that is cover¬ 
ed by Article 311 on a fair and reasonable 
construction of the relevant words used in 
that article, would be excluded from the 
operation of the absolute doctrine of plea¬ 
sure. The pleasure of the President would 
still be there, but it has to be exercised in 
accordance with the requirements of Arti¬ 
cle 311. Wherever it is shown that a per¬ 
manent civil servant is removed from his 
service Article 311 (2) will apply and Arti¬ 
cle 310 (1) cannot be invoked independently 
with the object of justifying the contraven¬ 
tion of the provisions of Article 311 (2). 
A 1964 SC 600 (610) *• (1977) 1 Serv LR 10 
(21) (DB) (Guj). 

(3) The expression 'during the pleasure* 
indicates that it is the tenure of office 
which is held at the pleasure of the Presi¬ 
dent or the Governor. The effect of the 
article is that the tenure of office can be 
terminated by the President or the Gover¬ 
nor as the case may be at his pleasure. 
A 1961 Mys 88 (91, 96) (FB). 

(4) "Doctrine of pleasure" is subject to 
rules or law made under Article 309 as 
well as conditions prescribed under Arti¬ 
cle 311. A 1971 SC 40 (42) : 1971 Lab IC 8. 

(5) The rules of service framed under 

Article 309 do not control the 'pleasure of 
the President’ in Article 310 (1) in such a 

manner so as to give to Defence personnel 
almost similar protection as is available to 
civil servants by Article 311. Article 311 is 
an express provision in the Constitution 
which curtails the pleasure of the Presi¬ 
dent postulated by Article 310 (1). There¬ 
fore, where Article 311 is not attracted the 
pleasure of the President contemplated by 
Article 310 cannot be curtailed by rules 
under Article 309. Hence unless the termi¬ 
nation is by way of punishment for a mis¬ 
conduct, termination of services under the 
pleasure of the President cannot be regard¬ 
ed per se as punishment. (1975) 1 Serv LR 
424 (Delhi). 

(6) The Parliament or State Legislature 

cannot make a law so as to Impinge upon 
the overriding powers conferred upon the 
President or the Governor under Art. 310 
as qualified by Art. 311. A 1961 SC 751 
(761) : 1961 (1) Cri LJ 773 ** ILR (1968) 2 

Ker 664 (672) ** 1968 Lab IC 1377 (1381, 
1382) (Mad) •• 1962 Mys LJ (Supp) 437 
(439). 

(7) The power of the head of the State 
himself to dismiss or remove is not affect¬ 


ed by Art. 311, Cl. (1) or its counterpart. 
Section 240, Sub-section (2) of the Govern¬ 
ment of India Act, 1935. A 1949 PC 112 
(114) : 50 Cri LJ 383. 

(8) Article 311 is one of the express pro¬ 
visions in Constitution which curtails the 
pleasure of President or Governor that is 
vested in him under Article 310. Article 311 
is to be regarded as proviso to Article 310. 
It controls Article 310. A 1966 Cal 252 (257) 
(DB) ** A 1967 Pat 318 (319) (DB) ** 1973 
Lab IC 1572 (1575, 1576) (Raj) •• 1980 Lab 
IC 489 (494) (P & H) (DB). 

(9) Doctrine of pleasure — Appointments 
to Government service — Doctrine is sub¬ 
ordinated to restrictions provided under 
Article 311. A 1966 Pat 364 (366) fDB) *♦ A 
1966 Pat 97 (105) (DB) ** a 1961 Assam 74 
(76) (DB) ** (1960) 1 Andh WR 256 (258) 
(DB). 

(10) The pleasure referred to in Art. 310 
cannot afford to be unconstitutional and 
can only be exercised in strict accord with 
the express provisions of the Constitution. 
Article 311, being an express provision, 
acts as a rider of limitation on the plea¬ 
sure under Article 310. A 1961 Cal 1 (5, 6) 
(SB) ** A 1959 Bom 363 (365) (DB) •• 1975 
Lab IC 76 (80, 81) (Andh Pra). 

(11) Although word ‘'dismissed" casts a 
stigma and removal is by way of penalty, 
"pleasure" under Article 310 extends to dis¬ 
missal. 1973 Serv LJ 173 (Delhi). 

(12) As provided by Article 310 all Civil 
servants (including Railway servants) hold 
office during the pleasure of the President 
or the Governor as the case may be. This 

S leasure is subject only to the restrictions 
nposed by Article 311 (2). Subject only to 
the protection afforded by Article 311 (2), a 
Civil servant who has been removed from 
service can have no justifiable cause in a 
Court of law. Once the procedure under 
Article 311 (2) has been complied with the 
Courts are not entitled to determine whe¬ 
ther the ground or charge upon which the 
authorities have proceeded against a civil 
servant is factually correct or sufficient to 
warrant the action taken against him. A 
1962 Madh Pra 372 (373, 374) •• A 1961 SC 
751 (761) : 1961 (1) Cri LJ 773. 

(13) Railway Servants (Discipline and 
Appeal) Rules (1968), Rule 14 (ii) — Re¬ 
moval of railway servant without inquiry 
— Provision consistent with "pleasure” 
doctrine — Opportunity to be heard to 
concerned railway servant need not be 
given — Rules of justice or fair play not to 
be imported. 1975 Lab IC 1288 (1294, 1295, 
1297, 1298) (DB) (Cal). ((1975) 1 Serv LR 

277 (Guj), Dissented from.) 

(14) Article 311 does not affect the prin¬ 
ciple that a Government servant holds 
office during the pleasure of the head of 
the State. It only imposes certain constitu¬ 
tional obligations before he can be dis¬ 
missed, removed or reduced in rank. A 
1955 Hyd 54 (55) (DB) •• A 1964 Madh B 
54 (55) •• A 1954 Madh B 49 (50) (DB) M 
A 1952 Madh B 105 (108). 

(15) In view of the "rule of pleasure" 
enunciated in Art. 311 (1) Government has 
always power to terminate services of 
Government servant by compulsory retire¬ 
ment on proportionate pension even before 
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age of superannuation, irrespective odi any 
specific service rule permitting such a 
course. A 1957 Assam 77 (81) (DB) ** A 

1956 Madh B 40 (43) (DB) ** A 1954 Madh 
B 54 (56) (DB) ** A 1943 Bom 268 (271) 
(DB). ** 1973 Lab IC 1054 (All). 

(16) The pleasure doctrine under Arti¬ 
cle 310 is in a way, unoffendingly resuscitat¬ 
ed with appropriate vigour towards the 
tail-end of the career of a Government 
servant under Rule 16 (3) of the All India 
Services (Death-Cum-Retirement Benefit) 
Rules 1958. A 1977 SC 2411 (2420) : 1977 Lab 
1C 1923. 

(17) Unless, the Court finds a specific 
provision in some part of the Constitution 
giving to a Government servant a tenure 
different from the tenure provided for in 
Article 310, every member of the civil ser¬ 
vice holds his office during the pleasure of 
the President. A 1960 Bom 14 (15) (DB). 

(18) Pleasure of President in the matter 
of tenure of office of Public Servant — 
Rules and laws affecting or impairing such 
pleasure — Permissible limits stated. 1970 
Lab IC 76 (79) (DB) (Delhi). (Reversed on 
another point in A 1971 SC 1547.) 

(19) Where a person holds an office under 
the provisions of a statute which fixes cer¬ 
tain modes and methods for appointment, 
dismissal and removal, they must be com¬ 
plied with in all these matters. A 1952 Mad 
865 (870, 871) (DB). 

[But see A 1956 Bom 601 (605) ** 1976 

Lab IC 913 (All). (Power to retire a Gov¬ 
ernment servant without assigning reasons.).] 

(20) The general rule that service is 
during pleasure of Crown or State is pro¬ 
tected only to the extent and within the 
limits prescribed by relevant statute and 
while Courts will take care to see that 
cardinal requirements prescribed by statute 
are fulfilled and principles of natural justice 
have not been violated and public servant 
has had a fair deal, equally the Court will 
have discretion to refuse in suitable cases 
declaration on well settled principles ap¬ 
plicable to specific relief. (1957) 70 Mad LW 
965 (971) •* 1979 MPLJ 625 (628) (DB). 

(21) Right of Government in matter of 
appointment and promotion of officers, ex¬ 
tent of, indicated. A 1970 Punj 112 (Prs 59, 
64). 


(22) State has power under Article 310 to 
dismiss or punish Government servant 
even for misconduct unconnected with his 
official duties — Article 311 does not re¬ 
strict this power of State. A 1960 All 55 
(59, 60, 61) : 1960 Cri LJ 26. 

(23) Except in the cases of substantive 
appointments to permanent posts and of 
appointments to temporary posts for speci¬ 
fied period, appointment gives no right to 
the appointee and his service may be termi¬ 
nated unless his service had ripened into 
quasi-permanent service. A 1958 SC 36 (42, 
43). (A 1956 Nag 113 and A 1957 Punj 42 
and A 1957 Punj 191 and A 1957 Raj 81, 
Overruled.) 

(24) It Is only when there is a breach of 
the provisions of Article 311 or other con¬ 
stitutional provision that the termination 
of services of a Government servant can 
be questioned in a Court of law. A 1955 


Hyd 54 (56) (DB) *• A 1954 Madh B 49 
(50) (DB) ** A 1954 Mad 587 (591). 

(25) Rule 56 (3) like Rule 56 (i> is not 

intended for taking any penal action 
against the Government servants. That rule 
merely embodies one of the facets of the 
’pleasure doctrine’ embodied in Article 310 
of the Constitution. The order of compul¬ 
sory retirement could be challenged on 
very limited grounds. 1975 Lab IC 1173 
(DB) (Madh Pra). 

(26) W. B. Service Rules, Part I, R. 75 
(aa) is a facet of the pleasure doctrine 
under Article 310 — Government servant 
need not be heard before compulsorily re¬ 
tiring him. 1978 Lab IC (NOC) 8 (DB) 
(Cal). 

(27) 'Rule of Pleasure' laid down in Arti¬ 

cle 310 is embodied in Section 18, Army 
Act. 1968 Lab IC 60 (63) (Delhi) (DB) *• 

1974 Serv LWR 396 (Delhi) ** 1973 Serv LJ 
173 (Delhi). 

(28) The paramount law as between Gov¬ 
ernment and their servants is, as enunciat¬ 
ed by Article 310 (1) that the latter hold 
their office during pleasure of former sub¬ 
ject only to two conditions, relating to dis¬ 
ciplinary action embodied in Article 311 
thereof. A 1959 Ker 338 (339). 

(29) Where the contractual services of a 
lecturer in National Defence Academy are 
terminated for insubordination resulting in 
his reversion under the relevant clause of 
contract following a departmental enquiry 
under Rule 14 of the Central Civil Services 
(Classification, Control and Appeal) Rules, 
such order of termination is made in the 
exercise of the pleasure of the President 
under Article 310 and the employee not be¬ 
ing entitled to the protection conferred by 
Article 311, any breach of the 1965 Rules is 
not justiciable at his instance. A 1970 Bom 
180 (188, 190, 192, 193, 197). 

(30) Under J. and K. Constitution, if ter¬ 
mination of service of a civil servant in 
substance amounts to dismissal or removal, 
no matter what phraseology is used for 
such termination it will attract the provi¬ 
sions of Section 126 (2). A 1964 J and K 92 
(95) <FB). 

(31) Article 311 has to be read as a pro¬ 
viso or an exception to Article 310. It is 
only the Judges of the Supreme Court and 
of the High Courts, the Comptroller and 
Auditor-General of India, etc., for whom 
special provisions have been made in the 
Constitution that can be said to hold office 
during good behaviour. The tenure of office 
of others is at the pleasure of the Presi¬ 
dent subject, of course, to Article 311 when 
it is applicable. A 1960 J and K 97 (101). 

(32) The fact that a post is "held" under 
the Governor means that the Governor has 
full power to remove the employee from 
that post or to demote him from the same. 
This pleasure of the Governor is fettered 
only by express provisions of the Constitu¬ 
tion. Article 310 of the Constitution does 
not, however, empower the Governor to re¬ 
fuse at its pleasure to pay him even for 
the period of his service. A 1965 Assam 109 
(110) (DB). 

(33) Dismissal from service — Pleasure 
doctrine embodied in Articles 309, 310 — 
Limitations of — Rules under Article 309 
designed purely for administrative guid- 
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®” ce — Madras Police Standing Order 
No. 90 (3) (b) though considered as one 

under Article 309 is directory — Non-com¬ 
pliance does not involve error of jurisdic¬ 
tion. A 1366 Mad 203 (FB). 

(34) Natural justice requires that no per¬ 
son should be 'condemned unheard’. In a 
matter where the servant has to cease to 
hold office on account of the exercise of 
pleasure or policy pursued by an authority, 
the servant’s mouth is shut as he has no 
right to be heard in opposition thereto. To 
punish a person at pleasure or on account 
of a policy regardless of any guilt of his, 
would be to condemn him unheard which 
is obnoxious to natural justice. Neither the 
pleasure nor the policy can, therefore, 
justify a punishment of a public servant by 
an order of dismissal. A 1956 Trav-Co 35 
(40). 

(35) The Parliament or the State Legisla¬ 
ture can make a law regulating the condi¬ 
tions of service of a member of a public 
service, which includes proceedings by way 
of disciplinary action, without affecting the 
powers of the President or Governor under 
Article 310 read with Article 311. A 1961 SC 
751 (761) : 1961 (1) Cri LJ 773. 

(36) The pleasure of the President or 
Governor to dismiss a public servant can¬ 
not be fettered by any provisions in the 
contract of service. ILR (1968) 2 Ker 664 
(672, 673). 

(37) Article 309 gives power to the Presi¬ 

dent or the Governor to make rules regu¬ 
lating the conditions of service of civil ser¬ 
vants. The rules so framed put a fetter 
upon the powers of the President or the 
Governor to dispense with the services of 
an officer at pleasure. 1961 Raj LW 298 
(307) (DB) ** 1975 Lab IC 213 (217) (Ker). 
(Reversed on another point in A 1976 SC 
2433 : 1976 Lab IC 1551.) ** ILR (1969) 2 

Cal 199 

(38) Statutory Rules under Article 309 
taking away constitutional protection given 
to civil servant under Article 311 (2) — 
Tenure of such civil servant is reduced to 
one of Presidential pleasure — But provi¬ 
sion in such rules giving a right of hearing 
to concerned servant before his removal 
cannot be said to be inconsistent with Pre¬ 
sidential pleasure. 1977 Lab IC 643 (651) 
(Delhi). 

(39) Our Constitution has ensured secu¬ 
rity of tenure against mala fide punish¬ 
ment and it is well known that Govern¬ 
ment servants cannot be hired and fired 
arbitrarily or at the whim and caprice of 
anybody, however great the power entrust¬ 
ed to him. A 1966 Punj 66 (81) (DB). 

(40) Where a resignation of a Govern¬ 

ment servant has been accepted by Gov¬ 
ernment and intimation about its accept¬ 
ance is sent to him, the Government ser¬ 
vant cannot withdraw his resignation with¬ 
out the permission of the Government as 
the servant holds office only during the 
pleasure of the Government. A 1966 Punj 
221 (224). 

(41) The principle embodied In Art. 310 
(1) that Government servants hold office 
during the pleasure of the President or the 


Governor, as the case may be, is qualified 
by the 'provisions of Article 311 which 
give protection to Government servants. 
(1960) 1 Andh WR 256 (DB). 

(42) The tenure of office of an employee 
of the Union or the State is only during 
the pleasure of the President and/or Gover¬ 
nor; and accordingly, except as provided in 
the Constitution, there can be no justiciable 
cause available to a dismissed Government 
employee for getting relief in a Court of 
law. a I960 Bom 431 (433 to 436). 

(43) Substantive appointments to per- 
nianerit post — No special contract govern¬ 
ing the matter — Employee’s service cannot 
be terminated except by way of punish¬ 
ment — Employee has a right to hold the 
post until he attains superannuation, or is 
compulsorily retired or the post is abolish¬ 
ed. 1958 All LJ 372 (386, 387, 388) (SC). 

(44) The provision in Article 310 (1) can¬ 
not confer a power on the State Govern¬ 
ment to compel an officer to continue in 
service pf the State against his will apart 
from service rules. A 1964 SC 72 (81). 

(45) Appointment to temporary post for a 
specified period — Tenure of person — Ap¬ 
pointment cannot be put an end to before 
the end of the period except by way of 
punishment. 1958 All LJ 372 (386) (SC). 

(46) In respect of Government servants 
other than, Supreme Court Judges, High 
Court Judges, Comptroller and Auditor- 
General etc., the tenure of service is at the 
pleasure of the President or the Governor 
as the case may be subject to what is con¬ 
tained in Article 311. Article 311 is nothing 
but a Proviso to Article 310. A 1959 All 
643 (654). 

(47) The right of the President of India 

to terminate the services of public servants 
is subject to the restrictions imposed by 
Article 310 (2) and Article 311. (1967) 10 

Law Rep 555 (573) (DB). 

(48) The rule of an office being, held dur¬ 
ing pleasure cannot be extended to offices 
under a University or such other authority. 

A 1951 Mad 870 (871, 872). 

(49) Termination of service of Govern¬ 
ment servant serving in State — No com¬ 
plaint that there has been infringement of 
Articles 310 and 311 — Governor’s pleasure 
In the matter is final. 1958 All LJ 218 (221). 

(50) Provisions of Section 43 (6) and (8) 
of Andhra Pradesh Agricultural University 
Act (24 of 1963) offend the provision of 
pleasure tenure under the Article. ILR 
(1972) Andh Pra 66. 


(51) Order that "President has been 
pleased to remove 'X’ from service without 
pensionary benefits’’ — Pension being pro¬ 
perty within Article 19 (1) (f) and Arti¬ 
cle 31 (1), deprival of pensionary benefits 
without giving the person to be deprived 
an opportunity of being heard, is illegal — 
Order held valid so far "removal” from 
service was concerned but Invalid so far as 
It related to deprival of pensionary benefits. 
1973 Serv LJ 173 (Delhi). 

19. English law.— (1) The English Com¬ 
mon Law rule regarding the holding of 
office by public servants only during the 
pleasure of the Crown has not been adopt- 
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ed by Article 310 (1) of the Constitution in 
its entirety and with all its rigorous im¬ 
plication. Article 311 gives a two-fold pro¬ 
tection to persons who come within that 
Article viz., (1) against dismissal or removal 
by an authority subordinate to that by 
which they were appointed; and (2) 
against the dismissal, removal or reduction 
in rank without giving them a reasonable 
opportunity to show cause against the ac¬ 
tion proposed to be taken in regard to 
them. A 1964 Andh Pra 206 (210) (DB). 

(2) English Law — Civil servant holds 
office at pleasure of Crown — Crown is not 
bound by any special control, let there be 
any — Servants are liable to be dismissed 
without notice and there is no right of 
action for wrongful dismissal. (1956) 2 Lab 
LJ 347 (351, 352) (DB) (Mad). 

(3) When the Constitution of India ac¬ 
cepts and adopts a doctrine well known to 
the common law of England, the doctrine 
that a civil servant holds his office at the 
pleasure of the Crown, it is futile to sug¬ 
gest that the Constitution makers did not 
wish that doctrine to have full sway. A 
1960 Bom 14 (17) (DB). 

(4) The rule of English law pithily ex¬ 
pressed in the Latin phrase 'durante bene 
placito’ ("during pleasure”) has not been 
fully adopted by Article 310 (1). The plea¬ 
sure of tiie President is clearly controlled 
by the provisions of Article 311, and so, the 
field that is covered by Article 311 would 
be excluded from the operation of the 
absolute doctrine of pleasure. A 1964 SC 
600 (609, 610, 621). 

20. Age of superannuation — Alteration 
of rule as to.— (1) Once an employee attain¬ 
ing 55 years of age is found fit in efficiency 
and physical fitness tests memorandum 
dated 21st March 1963 issued by the Govern¬ 
ment of Assam under F. R. 56 gives right 
to such employee to continue in service up 
to 58 years. Therefore he cannot be compul¬ 
sorily retired before 58 years on the ground 
that at the pleasure of the Government, the 
Government may pick and choose any man 
for hostile treatment. The exercise of the 
pleasure of the Government under Art. 310 
is made subject to other express provisions 
In the Constitution. Therefore in exercise of 
Its pleasure, the Government cannot deprive 
a person of his fundamental rights. A 1969 
Assam 46 (50): 1969 Lab IC 534 (DB). 

(2) So long as age of compulsory retire¬ 
ment and period of qualifying service for 
such retirement fixed by rule are reason¬ 
able, Art. 311 is not attracted. A 1969 
Orissa 37 (43) (DB). •• A 1975 SC 1646 : 1975 
Lab IC 1121. 

(3) There is no legal or constitutional bar 

to the alteration of the Service Rules as to 
the age of superannuation for retirement 
purposes to the disadvantage of persons al¬ 
ready in service. A 1953 Trav-Co 140 (142) 

(DB) *• A 1962 All 328 (332) (FB). 

(4) Rule 56 (j) of Fundamental Rules em¬ 
bodies a facet of "doctrine of pleasure.” 
A 1971 SC 40 (43): 1971 Lab IC 8. 

(5) Termination of service resulting from 
change in age of superannuation — Arti 


cle 311 is not attracted. A 1965 SC 1567 
(1569, 1570) •• A 1971 SC 1997 (2000): 1971 
Lab IC 1178. 

(6) Karnataka Civil Services (Twenty Se¬ 
cond Amendment) Rules, Rr. 2, 3 — Amend¬ 
ment reducing age of superannuation from 
58 to 55 years — Does not contravene Arti¬ 
cle 311 (2). 1975 Lab IC 799 (Kant). 

(7) No ministerial servant can claim as a 
matter of right to be in service till the age 
of 60 and if the employee concerned is made 
to retire at the age of 55, he cannot com¬ 
plain of any breach of statutory obligation. 
A 1958 Andh Pra 697 (702). 

(8) Government raising age of superan¬ 

nuation from 55 to 58 — Govt, reserving to 
itself a right to ask any Government ser¬ 
vant to retire at age of 55 — Does not 
imply that such officer lacks integrity so as 
to attract operation of Art. 311 (2). A 1971 
SC 1516 (1519): 1971 Lab IC 948 ** (1969) 

35 Cut LT 1089. 

(9) Punjab District Manual Para 2.10 — 
Age of superannuation — Application to get 
birth date in service record amended — 
Application must be made within two years 
of entry into service — Application to Gov¬ 
ernment rejected on grounds of delay and 
other grounds — The matter cannot be re¬ 
opened in writ application. ILR (1972) 1 
Punj 275. 

(10) The age of compulsory retirement 
having been extended unequivocally by the 
Government from 55 to 58 years, an em¬ 
ployee holding permanent post has a right 
to continue in service till that age, unless 
he has completed 30 years of service earlier 
and he cannot be asked to leave service 
without giving any reason therefor at any 
time before attaining that age, hence in ab¬ 
sence of compliance with the procedure pre¬ 
scribed in Art. 311 (2), such action, if taken, 
would be illegal. A 1969 Orissa 45 (49): 1969 
Lab IC 288 (DB). 

(11) U. P. State Law Officers Rules (1942), 
Rules 7, 14 — Petitioner appointed Ad¬ 
ditional Government Advocate for three 
years — No superannuation age fixed at 
time of original appointment — Post des¬ 
cribed as tenure post and classed as "spe¬ 
cial post” — New rule fixing 60 years as 
superannuation age — Services of petitioner 
terminated before completing three years, 
under new Rule — Order is "removed" — 
Petitioner is entitled to protection of Arti¬ 
cle 311 (2). A 1959 All 169 (171, 174, 176, 179) 
(DB). 

( 12 ) Where the age of Superannuation of 
teachers who entered in service prior to 
1-4-1958 was sixty years according to 
Statute 4 (9) of the Kerala University Act 
(1974), the service prior to 1-4-1958 need not 
be continuous service nor under the same 
management but there should not be com¬ 
plete severance of teacher’s service rela¬ 
tionship with the management. (1979) 2 
Serv LR 518 (521) (DB) (Ker). 

__ y.3) Superannuation — Bihar Government 
Notification No. Fl/5021/ 62-452F, D/- 11-1- 
1963 extending age of superannuation 
from 55 to 58 years — Benefit available to 
officers retiring after 14-1-1963 — Date of 
retirement of incumbent 1-1-1963 — Not 
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entitled to the benefit. A 1977 SC 746 (747): 
1977 Lab IC 271. 

21. Scales of pay, alteration of.— (1) The 
President cannot, in the exercise of the 
pleasure, fix the scales of pay of Govern¬ 
ment servants. A 1958 All 345 (347). 

(2) Civil servant reinstated after termi¬ 
nation of disciplinary proceedings — Gov¬ 
ernment transferring him to some other de¬ 
partment on administrative grounds — Old 
scale of pay continued though under the 
new post a higher scale of pay existed — 
Held, Government could effect such chan¬ 
ges so long as provisions under Art. 311 are 
not violated. A 1968 Manipur 16 (18, 19): 
1968 Lab IC 150. 


(3) Pay scale fixed and employee 
ed —Reduction of scale without 
him is illegal — On confirmation 
becomes entitled to rights to the 
to the scale of pay fixed. A 1974 
(1889, 1890): 1974 Lab IC 1275 *• 
Fac LR 194 (All). 


confirm¬ 
hearing 
employee 
post and 
SC 1889 
(1975) 30 


(4) Conditions of service including pay 
scales — Alteration of — Government can 
take decision unilaterally — Employees not 
entitled to be heard — However, condition 
of service determined by an executive order 
cannot be subsequently altered retrospec¬ 
tively to the prejudice of a civil servant 
1979 Lab IC 781 (783. 784) (DB) (Punj). 

(5) Conditions of service of public servants 
may be statutory or contractual. (1967) 10 
Law Rep 555 (573) (DB). 

(6) Substitution of increased pay scale and 

subsequent restoration of earlier pay scale 
— Question of contravention of Art 311 does 
not arise, there being no question of peti¬ 
tioner’s dismissal, removal or reduction in 
rank. 1976 Lab IC 1226 (1232) (DB) (Him 

Pra). 

(7) Railway servant held entitled by com¬ 
petent authority to a particular grade and 
benefits thereof — Successor authority long 
thereafter holding otherwise, suo motu 
withdrawing those benefits and ordering 
recovery of wages alleged to be overpaid — 
Order was not legal. (1971) 1 Serv LR 629 
(DB) (Punj). 

22. Pleasure, whether can be delegated.— 

(1) The oower to dismiss a pubilc servant at 
pleasure is outside the scope of Arts. 53 and 
154 of the Constitution and cannot be dele¬ 
gated by the President or the Governor to 
a subordinate officer and can be exercised 
by him only in the manner prescribed by 
the Constitution. This, however, does not 
mean that a law cannot be made under 
Art. 309 or a rule cannot be framed under 
the proviso to the said Article prescribing 
the procedure by which and the authority 
by whom the said pleasure can be exercised. 
A 1971 SC 1547 (1549). (1970 Lab IC 78 

(Delhi) Reversed; ILR (1966) 2 Punj 305 (FB) 
Impliedly no good law.) •• A 1964 SC 648 
** A 1956 Trav Co 35 (40) ** 1973 Lab IC 
1572 (1575. 1576) (Raj). 

(2) Court is debarred from examining 
pleasure of President — However, it can 
examine whether in fact the pleasure has 
been exercised by the President or by one 
duly authorised by Constitution to act in his 
behalf — Pleasure cannot be delegated and 
expressed by an officer — Pleasure of 


executive officer of Government does not 
^e immunity granted to President 

— What is required under Art 310 is plea- 
sur ® Resident and not of Union of India 

— Both are not identical — Hence dismissal 

(931*939) ^° DgfuL (19d8) 70 Cal WN 925 

(3) The pleasure of the President or the 
Governor mentioned in Art. 310 must be 
exercised m accordance with the rules or 

US? £ B ? at bchalf OSM *> 

^•i 4) + Th A 111 Clause CO Of the pro- 

vnso to Art. 311 (2) cannot be delegated by 

the President to anyone else in the case of 

a civil servant of the Union. In other words 

he has to be satisfied personally that in the 

interest of the security of the State, it is 

not expedient to hold the inquiry prescribed 

1 2) - A 1971 SC 1547 (1551) (1970 

(Delhi). 

(5) Power conferred by Art. 310 can be 
d , ele ffted — Pleasure referred to in Arti- 
cle 310 is not strictly executive action to 
which Art. 77 applies. A 1966 Cal 252 (258): 
(1967) 1 Lab LJ 318 (DB). 

(6) The President can delegate the powers 
under Art. 310, but Art 309 cannot impair 
or affect the pleasure of the President 
therein specified. BLR (1966) 2 Punj 305 (310) 
CFR). 

(7) Removal of military personnel from 
service — It cannot be said that the Presi¬ 
dent alone may in his exclusive personal 
discretion exercise the power under Arti¬ 
cle 310. If the power to determine employ¬ 
ment under Art. 310 is exercised in the 
name of the President in accordance with 
the Rules framed under Art. 77, no objec¬ 
tion can be raised to the validity thereof* 
1967 Serv LR 471 (477) (SC) (A 1963 Assam 
94 (FB) Impliedly no longer good law.) 

(8) Protection under Art. 311 is not avail¬ 
able to defence personnel. To terminate the 
services of an Army Officer is the executive 
action of the President and the power to do 
eo is the executive power of the Union 
within the meaning or Art. 53. The provi¬ 
sion in Section 18 of the Army Act thaf 
persons covered by the Army Act hold office 
during the pleasure of the President justi¬ 
fies the view that the exercise of power 
under Art. 310 or Section 18 fall within the 
ambit of Art. 53 read with Art. 77, 1974 
Serv LWR 396 (403) (DB) (Punj). 

(9) The pleasure of the President is not a 
justiciable matter. (1965) 67 Pun LR 580 
(583). 

(10) Military officer released from service 
— Order passed by Under-Secretary in the 
name of the President but the President 
had no occasion to deal with the matter at 
any stage — Order held justiciable by High 
Court — Held further that order is invalid 
and not covered by Art 77. 1973 Serv LJ 
866 (Delhi). 

(11) Under Rule 146 of Railway Establish¬ 
ment Code issued by the President, the 
power of the President in respect of trans¬ 
fer of non-gazetted railway servants, may 
be exercised by an agent or by a lower 
authority to whom the Agent may re-dele¬ 
gate his power. A 1967 Punj 76 (78). 
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23. Right to hold office, whether Funda¬ 
mental Right. See also Article 309.— (1) 
Government servants have fundamental 
right to form associations under Art. 19 (1) 
(c), but they have no fundamental right to 
be continued in employment and when their 
services are terminated by the State they 
cannot complain of infringement of any of 
their constitutional rights when no question 
of violation of Article 311 arises. A 1958 SC 
232 (238) ** A 1965 Ker 19 (23). 

(2) Every Government servant has a right 
of appeal in accordance with rules govern¬ 
ing his service, against an appointment 
made by promotion which is likely to in¬ 
fringe his rights. When such an appeal is 
filed person affected is entitled to notice 
and to a reasonable opportunity of being 
heard. 1969 Lab IC 712 (715) : (1968) 1 Andh 
WR 86 (DB). 

(3) Where a post is being held by the 
Government employee only temporarily and 
not substantively, then on the facte of the 
case there can be no question of his having 
any right to hold that post or rank. A 1966 
Orissa 173 (178, 179) (DB). 

(4) A civil servant can hold office only 
during the pleasure of the Rajpramukh and 
there is no such thing as a vested right in 
him which is inviolable and inherent in 
him notwithstanding the Constitution, and 
his removal would be governed by Art. 311. 
A 1960 Andh Pra 479 (483) (DB). 

(5) A dismissal for established delinquency 
entails a bar to reinstatement of the dismis¬ 
sed servant. It is a taint on his reputation 
and would affect his position in society. A 
1956 Trav-Co 35 (40). 

(6) Compulsory retirement — Fundamen¬ 
tal Rules, Chapter IV, Rule 56 (b) (i) — 
Right of servant to be retained in service 
after age of 55 years — Rule does not con¬ 
fer any such right — Authority can retire 
servant even if he continues to be efficient 
— Enquiry into reasons for exercise of dis¬ 
cretion by authority is not the concern of 
High Court. A 1966 Cal 483 (485) (DB). 

24. ’’Dismissed’* or "removed” — General.— 

(1) The words "dismissed” ’’removed” and 
"reduced in rank” are all used in a special 
technical sense. They must be understood 
in the sense in which they are used in the 
Civil Service (Classification. Control and 
Appeal) Rules, where they denote the three 
major categories of punishments which can 
be imposed on civil servants. A 1953 SC 
250 (251, 252). (Expressions are taken from 
Rule 49 of C. S. (C. C. & A.) Rules.) •• A 

1958 SC 300 (304) •• A 1958 SC 36 (47) 

•* A 1954 Madh B 177 (180) (DB) ** A 1954 
Madh B 49 (51) (DB). 

(2) Word "dismissal” in Government of 

India Act as also in Constitution means ter¬ 
mination of person’s service by way of 

punishment. A 1971 SC 2242 (2245): 1971 

Lab IC 1381. 

(3) The words ’’dismiss, remove or reduce 
in rank” have a stigma, namely, the mean¬ 
ing which they bear as three major punish¬ 
ments in Service Rules. The difference be¬ 
tween dismissal and removal is that dismis¬ 
sal ordinarily disqualifies any future em¬ 
ployment and removal ordinarily does not. 
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If one is reverted by way of punishment 
for misconduct Art. 311 (2) is attracted. 
Losing some places in the seniority list in 
the same cadre does not amount to reduction 
in rank under Art. 311 (2). Reduction in 

rank may be brought about in the garb of a 
reversion. A 1976 SC 1899 (1903). (ILR (1974) 
Cut 731. Reversed.) 

(4) Dismissed or removed — Includes 
every kind of termination of service. A 1964 
SC 600 (621, 632). 

(5) Dismissal includes removal. The only 
difference between dismissal proper and dis¬ 
missal in shape of removal from service is 
that the former ordinarily disqualifies the 
servant from future employment but the 
latter does not do so. A 1961 Madh Pra 261 
(266) (DB) ** A 1954 Mad 1155 (1160) (DB). 
(Reversed on another point in A 1955 SC 
817.) ** ILR (1966) 1 Mad 206 

(6) The word ’removal’ in Article 311 has 
a narrow and technical meaning involving 
the concepts of arraignment, guilt, stigma 
and punishment and future debarring of em¬ 
ployment under Government service where¬ 
as termination does not. (1957) 70 Mad LW 
965 (972). 

(7) In deciding whether a dismissal is jus¬ 
tified, the test to be applied must vary with 
the nature of the business and the position 
held by the employee. (1964) 1 Lab LJ 500 
(510) (Mad). 

(8) Dismissal or removal — Does not in¬ 
clude termination of service on expiry of 
fixed period of employment of temporary 
employee. ILR (1955) Hyd 711 (713) (DB). 

(9) Dismissal involves some serious conse¬ 
quences to the person affected and is also 
a slur on his character. Therefore he should 
be afforded an opportunity. The same thing 
cannot be said of "dispensing with services” 
of a servant by his master, unless he was 
bound by some agreement not to do it 
(1959) 1 Lab LJ 554 (555) (DB) (Andh Pra). 

(10) Dismissal from Government service 
for disqualifying a person for being elected 
as a Pancha must be for misconduct and a 
declaration by competent authority that the 
person is ineligible for further employment 
in public service — Removal of Gumastha- 
Patwari from service for misconduct by 
competent authority debarring him from 
holding any public post — Though term ‘re¬ 
moval’ is used, removal amounted to dismis¬ 
sal. ILR (1964) Andh Pra 1237 (1240, 1241) 
(DB). 

(11) It is not the motive for either ter¬ 
minating the services of a Government ser¬ 
vant or reducing him that is material in 
determining whether or not it amounts to 
an order of dismissal or removal or reduc¬ 
tion in rank, but it is the ground on which 
a person has either been dismissed or re¬ 
moved or reduced in rank. ILR (1967) 2 All 
240 (DB). 

(12) The mere passing of an order of dis¬ 

missal is not effective unless it is published 
and communicated to officer concerned. A 
W66 SC 1313 (1316). ** (1979) 1 Serv LR 749 
(754, 755) (DB) (Pat). (Removal from service, 
the order becomes effective from the date it 
is communicated to the Government servant 
concerned.) ** 1975 Lab IC 932 (933) 

(Orissa). ** 1971 BL.JR 719. 

(13) Mere transfer is not punishment un¬ 
less the step taken amounts to punishment 
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of the servant concerned. ILR (1964) 2 Mad 
813 (814) ** A 1968 Andh Pra 129 (132, 133). 
(Transfer from one department to another.) 
** 1967 Ker LT 354 (358). 

(14) Government servant convicted for 

offence under Sec. 380, Penal Code, 1860, 
given benefit of Section 4 and released — 
Conviction cannot form basis for removal 
from service in view of Section 12 of Pro¬ 
bation of Offenders Act (1958). (1967) 69 

Punj LR 331 (333). 

(15) The words 'your work and conduct 
has not been found satisfactory’ contained 
in the order of termination of service at¬ 
tach a stigma to the servant and cast an 
aspersion against his capacity as also against 
his conduct. Provisions of Art. 311 (2) must 
be complied with. 1968 Serv LR 734 (737) 
(DB) (Punj). 

(16) Article 311 of the Constitution speaks 
of removal from the service of the State 
Government or the Government of India 
and not from any post held by the Govern¬ 
ment servant in any department. The rever¬ 
sion of a Government servant holding an 
officiating post in one department to his sub¬ 
stantive post in another department does not, 
therefore, amount to his removal from ser¬ 
vice within the meaning of Art. 311 of the 
Constitution. A 1970 Punj 315 (318): 1970 
Lab IC 1009. 

(17) "Dismissed or removed or reduced in 
rank” — Non-selection to post in selection 
grade is not removal or reduction in rank 
— Losing job on abolition of post is also not 
removal from service. A 1970 Delhi 1 : 1970 
Lab IC 31. 

(18) Dismissal order — Non-communica¬ 
tion of reasons for the same — Order not 
rendered automatically invalid thereby. 
(1972) 2 AP LJ 98. 

25. Article 311 (2) applies only when there 
is punishment.— (1) An order which would 
not otherwise be an order of removal does 
not become such merely because it fol¬ 
lows an enquiry against the Government 
servant. A 1964 All 278 (280) (DB). (A 1963 
All 390. Overruled.) ** 1972 Serv LR 567 

(Punj) ** 1969 Serv LR 160 (Punj). 

(2) The opportunity to show cause provid¬ 

ed for in Clause (2) of Art. 311 is required 
to be given only when the termination of 
service is resorted to as a punishment and 
not otherwise. A 1958 SC 36 (47) *♦ A 1956 
Bom 455 (458) : ILR (1956) Bom 767 (DB) *♦ 
A 1962 SC 1711 (1715. 1716). (A 1957 Punj 

191, Reversed on another point.) 

(3) Article 311 is concerned only with 
dismissal or removal or reduction in rank 
’as and by way of punishment’ and has 
nothing to do if they are brought about on 
other considerations or conditions. A 1960 
Mys 255 (257). 

(4) Mere terminatin of service will not 

necessarily amount to "dismissal” or ’'remo¬ 
val" unless it is by way of penalty. A 1954 
SC 369 (374) ** A 1958 SC 232 (238) •* A 
1958 SC 36 (47) •* A 1957 SC 892 (895) ** A 
1953 SC 250 (251, 252) •• A 1966 SC 1529 

(1531) ** A 1969 Tripura 10 (11): 1969 Lab 
IC 110 *• A 1958 Tripura 28 (33) ** (1956) 

2 Lab LJ 347 (352) (DB) (Mad) ** A 1956 
Orissa 113 (114) (DB). (Action is taken by 
Government only on the grounds of irregu¬ 


larities of promotion. Article 311 does not 
apply.) ** 1965 Mad WN 271 (275). ** 1976 
Lab IC 385 (Raj). (Rajasthan Service Rules 
(1951), Rule 23-A (1) — Termination of ser¬ 
vice of temporary employee under R. 23-A 

— It is termination simpliciter — No stigma 

attached — Art. 311 not attracted.) ** 1974 
WLN 596 (Raj) (Order not visiting the peti¬ 
tioner with any stigma — Article 311 not 
attracted.) ** A 1969 Tripura 10 (11): 1969 

Lab IC 110. 

(5) Dismissal or removal from service — 
Order casts stigma only when it contains 
some adverse remarks as to character, abi¬ 
lity to work or integrity. A 1971 All 271 
(273) : 1971 Lab IC 731. 

(6) When order is punitive in nature it is 
not necessary to find if it resulted in penal 
consequences. A 1966 Pat 364 (368) (DB). 

(7) Constable officiating temporarily as 
Assistant Sub-Inspector — Examination for 
Assisant Sub-Inspectors not passed by him 

— Reversion to Constable’s post not as 
punishment — Protection under Article 311 
not available to such Constable. 1969 Lab 
IC 496 (498) (Pat). 

(8) When, according to the Service Rules 
or according to the contract of service, a Gov¬ 
ernment servant is entitled to continue in 
service up to a particular time, the prema¬ 
ture determination of his service before that 
time would, by itself, amount to a punish¬ 
ment (even though it may not purport to be 
such) and would, therefore, constitute 'dis¬ 
missal’ or ’removal’ from service with¬ 
in the meaning of Art. 311, Clause (2). A 

1958 SC 36 (48, 49). 

(9) An order passed under Rule 244 (2) of 
Rajasthan Service Rules (1950) does not at¬ 
tract the provisions of Art. 311 (2) nor is 
the rule repugnant to the Art. 311 (2). 1961 
Raj LW 298 (305) (DB). 

(10) Order reverting A only to make room 
for B who belonged to Scheduled caste — 
Order not being punitive — Art. 311 not 
attracted. A 1965 Raj 109 (111) (DB). 

(11) Retirement of civil servant after age 
of superannuation — Not a dismissal or re¬ 
moval. A 1958 Andh Pra 697 (704) (DB). 

(12) Lambardar stopped from collecting 
land revenue by Revenue Minister — Order 
is not by way of punishment but only an 
administrative order. A 1965 J and K 102 
(105). 

(13) Panchayat Executive Officer transfer¬ 
red on a complaint by members of Pancha¬ 
yat without going into the merits of the com¬ 
plaint — Transfer is ultra vires and illegal 
as the transfer amounts to punishment. 
1976 Lab IC 273 (275. 276) (Ker). 

(14) Employee of Food Corporation of 
India — Transfer — Challenged — Transfer 
order tainted with mala fides and passed 
to by-pass disciplinary machinery and in 
order to avoid a fair opportunity being 
given to employee to explain alleged miscon¬ 
duct — Court can interfere. (1980) 1 Lab 
LJ 1 (5, 6) (DB) (Mad). 

(15) Appointment of Branch Postmaster 
under Posts and Telegraphs Extra Depart¬ 
mental Agents (Conduct and Service) Rules, 

1959 — Not a public servant entitled to pro¬ 
tection under Art. 311. The fact that the 
Superintendent of Post Offices assigned a 
reason which is invalid does no render the 
order of removal in any way illegal or in- 
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valid. It is well settled that where services 
of a Government servant is liable to be ter¬ 
minated by a specified notice without as¬ 
signing any reasons the existence of a rea¬ 
son for termination of the service does not 
convert the termination into an order of 
dismissal or removal. It follows that the 
order terminating the services of the peti¬ 
tioner is warranted by Rule 6, and cannot 
be questioned (1967) 1 An WR 228 (231). 

(16) Temporary employment of applicant 

— Transfer order — Applicant refusing to 
abide by it and preferring to be discharged 

— One month’s discharge notice — Held 
not by way of punishment. A 1963 Pat 125 
(126, 127) (DB). 

(17) For termination of service of tem¬ 
porary railway servant under Rule 148 of 
Railway Establishment Code, not being by 
way of punishment does not amount to re¬ 
moval. A 1962 Raj 244 (246). 

(18) Termination purporting to be under 
Rule 148 of Railway Establishment Code, m 
substance by way of punishment — Proced¬ 
ure prescribed by Art. 311 (2) not followe- 
ed —Order is void and of no legal effect. 
1965 Mad WN 271. 

(19) Temporary Government servant ap¬ 
pointed to a post though not possessing re¬ 
quisite qualification — Servant then re¬ 
quired to acquire certain qualification by a 
certain date — Removal from service as he 
could not acquire that qualification — This 
does not amount to casting any stigma — 
Nor does the impugned order visit peti¬ 
tioner with any penal consequences so as 
to attract operation of Art. 311 — He had 
no right to post and appointing authority 
could dispense with his services without 
assigning any reason. 1970 Lab IC 948 (948, 
949) (Orissa). 

(20) District Judge altering date of birth 
of a clerk working under him — High Court 
setting it aside — Does not amount to puni¬ 
shment — Prior notice to concerned person 
not necessary. 1978 Lab IC 853 (857) (DB) 
(All). 

* (21) Order terminating services — Motive 
behind order being employee’s furnishing 
incorrect particulars as regards date of 
birth — Art. 311 applies. 1978 Lab IC (NOC) 
18 (Andh Pra). 


26. Termination of service, when amounts to 
punishment — Tests and illustrations.— (1) If 
the order is based on the authority of a service 
rule, it must ordinarily be taken mat the termi¬ 
nation of service was in exercise of the powers 
conferred by that service rule. If, on the 
other hand, the order states that the temporary 
servant was guilty of misconduct or insubordi¬ 
nation or was incompetent, etc., and if his ser¬ 
vice was terminated on the strength of any 
such ground, it would be a matter of punish¬ 
ment which would bring the case within the 
ambit of Art. 311 (2). A 1960 J and K 97 
000 ). 

(2) Services of temporary employee terminat¬ 
ed without giving him chance of showing 
cause — Real motive behind termination that 
employee was not qualified —r Employee is not 
entitled to any relief. A 1961 Afi 292 (293. 
894). 

(3) The question whether the particular order 
tenninating services was by way of punishment 


or only in the exercise of right under the con¬ 
tract will have to be determined on the facts 
and the circumstances of each case. Where 
the petitioner who held an officiating post was 
discharged from service on the ground that his 
past services were reported to be not good and 
honest: Held, that the termination was by way 
oi punishment and not in terms of contract of 
service and therefore the servant was entitled 
to the protection of Art. 311 (2). A 1958 

Assam 181 (182) (DB) 00 1965 Mad WN 271 
(273) 00 ILR (1965) 2 Mad 24 (35) (DB) °* 

1968 BLJR 815 (821) (DB). 

(4) One test for determining whether the termi¬ 
nation of service of a Government servant is by 
way of punishment is to ascertain whether the 
servant but for such termination has the right 
to hold the post The other test may be whe¬ 
ther he has beep visited with the evil conse¬ 
quence such as die forfeiture of his pay or al¬ 
lowances and the loss of his seniority in his 
substantive rank of the stoppage or postpone¬ 
ment of his future chances of promotion. If a 
person is compulsorily retired or his services 
are terminated under some rules, the termina¬ 
tion does not bring about any evil consequence. 
If, however, a person has right to remain in 
the post and that right is curtailed by the exer¬ 
cise of the power under the contract, or under 
the conditions of service rules in one sense it 
does affect his right to remain in the post. 
But as such an action is taken in the exercise 
of the contractual right or in the exercise of 
the powers given under the conditions of ser¬ 
vice rules, it is not taken by way of punish¬ 
ment and thus it is not covered by Article 311. 
In such a case even though no enquiry is made, 
there is no violation of Article 311 as the 
termination does not come within Article 311 
at all. A 1963 Assam 94 (98, 100) (FB). (Re¬ 
versed on another point in A 1964 SC 600.) 00 
A 1962 SC 1711 (1715) 00 A 1958 SC 36 (50) 
•• A 1958 SC 905 (908) 00 A 1958 SC 232 
(238) 00 1962 Ker LT 362 (365) (DB) 00 (1967) 
1 Lab LJ 718 (721) (SC) 00 A 1958 Madh Pra 
135 (144) (DB) *° 1977 Lab IC 1326 (1327) 
0 & K). 

(5) Two tests for determining whether termi¬ 

nation of service was by way of penalty or not 
are : (1) Whether there was a charge or impu¬ 
tation against the officer and (2) Wnether there 
is loss of benefit already accrued. A 1962 All 
328 (332) (FB) 00 1970 Lab IC 139 (147) 

(Bom). (Factors to be considered stated.) °* 
ILR (1957) 2 All 486 (494, 495). 

(6) For applicability of Article 311 it is not 
necessary that there should be express words 
of stigma attributable to the conduct of Gov¬ 
ernment servant in the impugned order of 
termination. There is no rigid principle that 
one has only to look to the order. The form 
of order is not conclusive of its true nature. 
The entirety of circumstances preceding or 
attendant on the impugned order must be exa¬ 
mined and the overriding test will always be 
whether the misconduct is a mere motive or is 
the very foundation of the order. A 1971 SC 
1011 (1014, 1015) : 1971 Lab IC 724. (A 1966 
Pat 364, Affirmed.) 

(7) The form of the order of termination of 
service is not conclusive on the question whe- 
ttier the order was in the nature of punishment. 
The surro u n din g circumstances in which the 
order was passed are to be considered for deter¬ 
mining the real foundation of the order. (1973) 
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2 Serv LR 410 (All) 00 A 1980 SC 1459 : 1980 
Lab IC 747 (749) : (1980) 2 Serv LR 108 00 
(1979) 1 Serv LR 465 (468) (Delhi) 00 1977 
Lab IC 567 (All) 00 1976 Lab IC 1292 (All) 
•• 1976 Ker LT 268 (271, 272) 00 1975 Lab 
IC 1358 (1359) (All) 00 1974 All LJ 840 00 
1974 Raj LW 565 00 (1973) 2 Serv LR 90 
(AH). 

(8) The consideration of the motive which 
impels the Government is of no consequence. 
The true test in each case is to find out what 
the basis of the order of the Government is. 
A 1964 Guj 145 (149, 150) (DB). 

(9) Where a servant has a right to a post or 
to a rank either under terms of contract of 
employment, express or implied, or under rules 
governing conditions of service, termination of 
service of such a servant or his reduction to a 
lower post is by itself and prima facie a punish¬ 
ment, for it operates as a forfeiture of his right 
to hold that post or that rank and to get 
emoluments and other benefits attached thereto. 
A 1967 All 197 (202). 

(10) Termination of service not amounting to 
removal — Motive is immaterial. A 1959 All 
643 (648) 00 1968 All WR (HC) 834. (Termi¬ 
nation of temporary service — Reasons not as¬ 
signed — Motive irrelevant.) 00 1975 Lab IC 
1358 (1359) (All). 

(11) Where by an order the services of a 

temporary Government servant were terminated, 
without assigning any cause, it is not dismissal 
by way of punishment but simple termination 
under the terms of the contract. Merely be¬ 
cause at one time it was thought desirable to 
hold departmental enquiry against him, it can¬ 
not be said that the services were terminated 
by wav of punishment. (1961) 2 Guj LR 268 
(269) ®° A 1961 All 284 (286). (Motive im¬ 

material.) 

(12) Holding departmental enquiry by itself 
does not prove that termination of service was 
accompanied bv penal consequences. A 1960 
Punj 126 (130) (DB) °° A 1964 All 278. (A 
1963 All 390, Overruled.) 08 (1960) 2 Lab LJ 
884 (386) (DB) (Andh Pra). 

(13) Even though a Government servant may 
have no right to continue in service, the termi¬ 
nation of his service may amount to punish¬ 
ment so as to attract the application of Art. 311 
if it involves the loss of benefit already accru¬ 
ed A 1958 SC 36 (49). 


(14) The termination of service will amount 
to punishment where it entails the loss of 
benefits already accrued. A 1958 SC 905 (908) 
ow A 1958 SC 232 (238) 80 A 1958 SC 36 (49) 
•• 1963 All LJ 934 (942) (DB). 

(15) Removal from service for overstaying 
leave — Prior opportunity of being heard must 
be given — Rule 14 (c) of Revised Service 
Rules (1933) cannot prevail over Article 811. 
1970 Lab IC 248 (250) (Manipur). 

(16) Termination of Government servant for 
overstaying leave — Order amounts to punish¬ 
ment for neing absent without leave —- Peti¬ 
tioner entitled to protection under Article 311 (2) 
before being punished — Order of termination 
passed by authority without complying with 

Art. 311 (2) is illegal. ILR (1974) Him Pra 
926 88 1970 Lab IC 601 (605) (J & K). 

(17) Discharge of even a temporary Govern¬ 
ment servant ror overstaying his leave is illegal 


even though provided by a service regulation. 
Discharge from service as punishment is re¬ 
moval and the protection of Art. 811 cannot be 
taken away from him by contending that under 
the Regulations the incumbent himself gives up 
the employment and the Government only does 
not allow the person to be reinstated. Termi¬ 
nation of service under note to R. 6-A (b) with¬ 
out giving him an opportunity whatsoever to 
show cause is violative of Art. 311. 1976 Lab 

[C 352 (Andh Pra). 

(18) Petitioner seeking extension of leave —* 
Discharge from service for over-staying leave 
— Leave Rules not providing for such termina¬ 
tion, but Service Regulations having such a 
provision — Held, petitioner employee was still 
entitled to be afforded opportunity to show 
cause against his discharge from service, which 
amounted to removal under Article 311, espe¬ 
cially when he was sending leave applications 
on medical grounds. 1976 Lab 1C 534 (537, 
538) (Him Pra). 

(19) Where the intention of an order of 
termination of service was to deprive the peti¬ 
tioner of his full salary during period of sus¬ 
pension and the benefits that accrued to him, 
termination was in effect by way of punish¬ 
ment — Procedure prescribed by Art. 311 (2) 
not followed —- Order is illegal. A 1963 Mad 
35 (36, 37). 

(20) Temporary servant —r Suspension on 

26-1-1948 — Services automatically terminating 
on 31-3-1948 — Prosecution for bribery on 

80- 4-1948 — Conviction on 30-6-1949 — Order 

of dismissal passed on 23-7-1949 dismissing him 
with effect from date of suspension i. e., 26-1- 

48 — Effect of order held was that servant 
was deprived of his pay from 26-1-1948 to 

81- 3-1948. A 1953 All 470 (470) : 1953 Crf 

LJ 1052 (DB). 

(21) Government servant appointed on purely 
temporary basis — His post was made perma¬ 
nent hut he was not made permanent — Ter¬ 
mination of service by notice after 5 years ser¬ 
vice had been put in — Termination held to 
be not by way of punishment — It was re¬ 
moval of temporary servant under contract of 
service. A 1970 SC 537 (539) : 1970 Lab IC 
419. (A 1969 Assam 3 : 1969 Lab IC 6, Re¬ 
versed.) 

(22) Respondent, a railway servant put under 

suspension for 8 years — Thereafter respondent 
was informed that he could join duty — Im¬ 
mediately thereafter respondent served witn 
order of termination of service — Emoluments 
during period of suspension not restored 
Order held was of penal character and attract¬ 
ed Art. 311 (2). A 1964 Mad 243 (244, 245, 

246) (DB). 

(23) Servant having right to post — Termina¬ 
tion of service is prima facie punishment — If 
it is under terms of contract or under rules of 
service, unless it is by way of penalty, Art. 120 
(2) of J. and K. Constitution will not be at¬ 
tracted. A 1959 J & K 136 (137, 138) (DB). 

(24) Termination of service resulting from 
change in age of superannuation —. It is not 
removal within meaning of Art. 811. A 1965 - 
SC 1567 (1569, 1570). 

(25) Termination of temporary servant will 
not prima facie and per se amount to a punish¬ 
ment so as to attract provisions of Art. 3ll (2). 

A 1960 J & K 97 (99) A I960 Madh Pra 294 
(296, 299) (DB) •* 1978 Serv LWR 274 0177) 
(Punj). 
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(26) Service for fixed period — Servant al¬ 
lowed to continue in service after such period 

— During such continuance servant accepting 
service in another State without permission — 
Services of servant terminated by order —• 
Order held did not amount to removal and 
Art. 311 (2) did not apply. 1963 Raj LW 329 
(332, 333). 

(27) Punjab Educational Service (Provincia¬ 
lized Cadre) Class III, Rules (1961), Rule 6 — 
Services of a teacher, taken over by State and 
he continued to hold post beyond maximum 

riod of probation prescribed under Rules — 
e must be taken to have continued in sub¬ 
stantive capacity — Services terminated after 
giving one month’s notice and stating that it 
was in accordance with terms of his employ¬ 
ment — Held, order was illegal as it amounted 
to punishment and removal worn service which 
was not permissible without proper enquiry —r 
After period of probation he must be taken to 
have been confirmed. A 1966 Punj 468 (471) 
(DB). 

(28) Although the mere dropping of the 
charges immediately followed with the termina¬ 
tion of services of an employee would leave a 
stigma on the employee for which he was 
given no opportunity to show that it was not 
justified, the proceedings cannot on that ac¬ 
count be regarded as punitive. 1965 Mad WN 
271 (274). 

(29) Where the authority choosing to exer¬ 
cise its power of dismissal holds a formal de¬ 
partmental enquiry and terminates the services 
of temporary servant as a result of the finding 
in that enquiry, prima facie the termination 
would amount to a dismissal of the temporary 
servant. A 1964 SC 449 (453). 

(30) Servant of former Gwalior Government 

— Dismissal — Reinstatement by Madhya Bha¬ 
rat Government treating his past services as 
tacked on with all benefits and privileges accru¬ 
ed to him — Subsequent departmental enquiry 
against him for certain irregularities —. Pending 
enquiry order rescinding his reinstatement pass¬ 
ed and his services were treated as temporary 

— Held, that the order rescinding his reinstate¬ 
ment had the effect of removal from permanent 
service without any opportunity contemplated 
by Art. 311 (2) and therefore was invalid. A 
1958 Madh Pra 135 (139) (DB). 

(31) If the order of enquiring officer entailed 
penal consequences in addition to termination 
of service, it was obviously a case of dismissal. 
The same conclusion must be arrived at where 
order of discharge added a stigma e. g. that die 
employee had been found to De undesirable to 
be retained in Government service. A 1969 
Cal 164 (166) : 1969 Lab IC 406. 

(32) Refusal to pay subsistence allowance 
during period of suspension held did not indi¬ 
cate that termination of service was by way of 
punishment. A 1962 SC 630 (632). 

(33) Petitioner appointed Honorary Magis¬ 
trate under Sec. 14 (1), Cr. P. C. for two years 

— Magisterial powers withdrawn before time 
on grounds of petitioner’s political activity —« 
Petitioner is entitled to reasonable opportunity 
to show cause — Since withdrawal of Magis¬ 
terial powers caused slur or imputation on peti- 

”°” e j S c b arac t er — Order quashed though the 
period of two years tenure had expired during 

657 <658) oLT 111 P * UU<m ' <1961> 1 01 ^ 


(34) Suspension of Government 
lbsequent termination of his se 


servant — 

Subsequent termination of his services after 
framing certain charges —- No enquiry into 
charges made nor servant given opportu¬ 
nity to show cause against termination — Helc), 
order of termination was bad. 1966 All WR 
<HC) 624 (625). 

(35) The burden is on petitioner to prove 
that bis services had been terminated by way of 
penalty. A 1959 All 643 (648) 00 A 1964 SC 
449 (452). 

(36) The line demarcating “removal” and 
“dismissal” on the one side and termination on 
the other is somewhat a thin line. 1962 Mys 
LJ (Supp) 487 (490). 

(37) Termination of services of a permanent 

servant otherwise than on the ground of super¬ 
annuation or compulsory retirement must per 
se amount to his removal within meaning of 
Article 311. On a fair construction, Rr. 148 (3) 
and 149 (3) of Railway Establishment Code 
(Vol. I) authorise Railway Administration to 
terminate services of all permanent servants to 
whom rules apply merely on giving notice for 
specified period or on payment of salary in 
lieu thereof and that clearly amounts to re¬ 
moval of servant within Article 311 and so 
Article 311 (2) must come into play. The Rules 
which do not require compliance with proce¬ 
dure prescribed by Art. 311 (2) must be struck 
down as invalid. A 1964 SC 600 (610, 612, 

617, 620, 626). (A 1956 Pat 221 and A 1950 
Raj 250 and A 1959 All 439 and A 1960 Cal 
264 and A 1962 Mad 349, Overruled; Special 
Appeal No. 502 of 1958, D/- 15-12-1959 (All) 
and LPA No. 81 of 1961, D/- 6-4-1961 (Punj) 
and ILR (1960) 12 Assam 441 and A 1963 
Assam 94 (FB), Reversed.) 

(38) Railway servant declared ceasing to be 
m Government employ because of absence 
from service — Article applies. A 1967 Orissa 
171 (172) (DB). 

(39) Civil Service Regulations, Chap. XVII, 
Art. 422 — Break in service — Condonation of 
under Article 422 — Condonation is only for 
purposes of pension and not for all purposes. 
A 1968 Manipur 58 (60) : 1968 Lab IC 1065. 

(40) Petitioner, a clerk in Sales Tax Depart¬ 
ment of the State of Mysore transferred to the 
Income-tax department of the Central Govern¬ 
ment without his concurrence and contrary to 
the conclusions reached by the conference of 
Chief Secretaries of various States consequent 
on the reorganisation of States — Petitioner 
made an application to the State Government tor 
repatriation —■ His services terminated on the 
ground of indiscipline — Held that as his 
transfer of service was without his concurrence 
it was not effective and he had not become the 
servant of Central Government and hence his 
termination of service was ineffective. (1967) 
10 Law Rep 169 (175). 

^ 0I 1 ^ ace °f the order no stigma 

on the employee is cast, the order is a piece of 
evidence to show that it has not been made by 
way of punishment. But then the order by it- 
lf is not conclusive. It is open to the em- 


se 


rr auciiuniy circumstances tn 
been punished by the impugn 
following the legal procedui 


'- y ui/, 

(42) An order terminating the services of a 
Government servant in which the unsatisfactory 
nature of the work or misconduct of the Gov¬ 
ernment servant enters merely as a motive for 
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the termination of his services is not by way 
of punishment in the eve of law and it is only 
where the order is whollv founded on the 
particular misconduct of the Government ser¬ 
vant the order is to be deemed as an order by 
way of punishment which would attract the 
provisions of Article 311. 1974 Raj LW 565. 

(43) Where the authority could terminate the 
services for any reason and no reason is men¬ 
tioned in the order, it cannot be predicated 
that the order had an inherent stigma and the 
order cannot be said to be one for dismissal or 
removal in the nature of penalty or punish¬ 
ment. (1972) 2 Sim LJ 329 (Him Pra). 

(44) Termination of employee’s service on 
discontinuance or abolition of post —r Employee 
can have no grievance, more so when the 
post he was holding was not a civil post. 1977 
Lab IC (NOC) 130 (Punj). 

(45) Termination of services of a clerk in 

office of D. F. O. under R. 5 (1) C. C. S. 

(Temp. Serv.) Rules during pendency of en¬ 
quiry against him for failing to appear before 
Inquiry Officer — Amounted to an order of 
punishment — Article 311 (2) attracted. ILR 
U978) Him Pra 206 : 1978 Lab IC (NOC) 142. 

(46) Held, that in view of the fact that ter¬ 
mination order was passed within a few hours of 
finding that the accused cashier was guilty of 
misappropriation, the termination was the re¬ 
sult of that finding. Then no emoluments 
were paid to him for the period between sus¬ 
pension and the orders of termination. Principal 
left a stigma on the cashier. Hence, the order 
of termination amounted to punishment. A 1970 
Mad 424 (424) : 1970 Lab IC 1330. 

(47) If the innocuously worded order of 
termination or retirement simpliciter is passed 
because of bad record and general unsuitability 
of the employee, then the mere fact that some 
disciplinary enquiry on some specific charge 
also happened to be pending at the time can¬ 
not have the effect of invalidating the order. 
(1980) 1 Serv LR 329 (332) : (1980) 6 All LR 
41. 

(48) If a simple order of termination appears 
to be founded on misconduct then it would 
amount to punishment. 1977 Lab IC 99 (All). 

(49) Termination of service — No stigma 
cast on servant — Termination not bad not¬ 
withstanding that misconduct, negligence or in¬ 
efficiency is the motive or inducing factor in 
terminating the service — Article not appli¬ 
cable. 1971 Lab IC 1344 (1346) (All). 

(50) Where the order of compulsory retire¬ 
ment was passed after obtaining report from the 
vigilance department against the Government 
servant which contained reports of misconduct 
involving moral turpitude against him, the 
order must be held to be an order of punish¬ 
ment. (1980) 1 Serv LR 601 (Punj). 

(51) Mere rejection of employee’s representa¬ 
tions against termination order does not 
amount to stigma especially when Court is not 
acquainted with the contents of the repre¬ 
sentations. A 1971 Pat 283 (284) : 1971 Lab 
IC 1215. 

(52) Criminal proceeding against officer — 

Termination of services because of pendency 
of criminal case casts a stigma and therefore 
violates Art. 311 (2). (1975) 77 Pun LR (D) 

150 . 


(53) Order terminating services of a teacher 
stating that her services were not beneficial to 
the school —r Held does not cast any adverse 
reflection, it is an order of termination simpli¬ 
citer. 1977 SLWR 284 (Punj). 

(54) Government servant —- Removal on 
basis of adverse remarks, general bad reputa¬ 
tion and inefficiency — Action, held was 
punishmeqt — Mandatory provisions of Arti¬ 
cle 311 (2) should have been followed by giv¬ 
ing him a charge-sheet and affording him op¬ 
portunity of explaining the charges and hold¬ 
ing an enquiry into the charges. 1969 Cur LJ 
17 (Punj). 

(55-56) Termination of service —r Appeal —• 
Rules not providing for personal hearing —* 
Appellate authority is not Pound to give the 
delinquent a personal hearing — There is no 
principle of natural justice which requires that 
a personal hearing should be given in such a 
matter — Full-fledged enquiry — Findings 
supported by reason — No need for punishing 
Authority to reiterate findings and reasons given 
by Enquiry Officer when agreeing with mem. 
A 1976 Punj 381 (386) (FB). (1975 Lab IC 

986 (Punj), Overruled.) 

(57) Termination of service — Teacher on 
expiry of vacation not allowed to join his ser¬ 
vice — Order stating “You are not allowed to 

join in any capacity .'* —r Order is not 

one of termination of service. (1970) 74 Cal 

WN 325. 

(58) Termination of service on ground of 
physical unfitness is not a penalty — It cannot 
therefore be impugned on ground that peti¬ 
tioner was not given opportunity of being 
heard against it. (1970) 74 Cal WN 966. 

(59) Abolition of permanent post in flagrant 
violation of Service Rules resulting in discharge 
of permanent employee — Order of abolition 
of post amounting to termination of service of 
permanent employee — Article 311 attracted 
— Termination is illegal. 1970 Lab IC 1207 
(1210) (DB) (J & K). 

(60) Police Act (1861), S. 7 (d) — U. P. 

Police Regulations, Regns. 478, 478-A, 490 — 
Removal from office of special emoluments with¬ 
out affording any opportunity is void. 1975 
Lab IC 31 (All). 

(61) The termination of employment by a 
notice of discharge on account of unsatisfactory 
work has to be distinguished from a termina¬ 
tion based on misconduct. To the latter the 
protection of Art. 311 (2) is attracted but to 
the former Art. 311 (2) is not applicable. 1979 
All WC 289 (292, 293) : (1979) 2 Lab LN 1. 

(62) Where a railway servant who was hold¬ 
ing a post carrying higher pay-scale, was found 
medically unfit for such post, and was absorb¬ 
ed in another employment carrying lower pay- 
gcale for which he was declared fit, he was 
neither punished nor any stigma was cast on 
his character so as to attract Article 311. A 
1973 SC 1306 (1307) : 1973 Lab IC 877. 

(63) Government Servants (Village Level 

Workers and Gram Sevikas) made permanent 
and holding permanent posts —r A. P. Govern¬ 
ment abolishing the said posts without prior 
notice by G. O. Ms. No. 366, D/- 27-3-1965 

and No. 411, D/- 1-4-1965 — Option given 

either to join non-Govemment Service or to 
get removed from service — Termination by 
the G. Os. amounted to removal from service, 
attracting Art. 311 (2). ILR (1972) Andh Pra 
001 (DB). 
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(64) Postal packer convicted under S. 420, 

I. P. C. but released on probation —>• Postal 
authorities, without considering die conduct of 
concerned party and die circumstances of the 
case dismissing him from service because of 
mere conviction — Order of dismissal held il¬ 
legal. 1974 SLWR 607 (DB) (Punj). 

(65) If the termination of service is in the 
course of administrative routine, it would be a 
simple termination. On the other hand, if 
tome incident arising otherwise than in the 
course of administrative routine was the cause 
of the termination, then such an incident should 
have formed a charge against the employee who 
should have had the opportunity of rebutting 
the same. If, without giving such opportunity, 
the Government terminates the service, then 
the charge would be a foundation of the ter¬ 
mination which would then amount to punish¬ 
ment. ILR (1975) 1 Delhi 284 (FB). 

(66) Unauthorised absence from duty treated 
as leave with loss of pay is not punishment 
1976 Lab IC 1047 (1049) (DB) (Orissa). 

(67) On facts termination of petitioner’s ser¬ 
vice held to be on the ground that he obtained 
appointment on forged Tetter — Termination 
held to be “punishment”. 1974 All Serv Rep 
240 (Punj). 

(68) Order terminating services passed as a 
result of finding of guilt of theft by Govern¬ 
ment servant amounts to an order of dismissal. 
(1973) 1 Serv LR 766 (All). 

(69) Simple termination of the services of a 
Government servant holding a permanent post 
(of Munsif) though temporarily, for the last 
seventeen years, without any enquiry against 
him is violative of Art. 311 (2) and as such is 
illegal. A 1973 SC 1133 (1134). 

(70) Removal of lecturer of Government aided 

private college in contravention of Ss. 3 and 4 
of Punjab Affiliated Colleges (Security of Ser¬ 
vice of Employees) Act (1974) —• Absence of 
penal clause for such contravention in die Act 
— Penalty cannot be imposed in the garb of 
acting for removal of difficulty in applying 
provisions of the Act, by invoking Sec. 10 of 
the Act. 1979 Lab IC 461 (467) : (1979) 1 

Serv LR 166 (Punj). 

(71) Civil Service — Termination of Post —* 

Decision of Government if taken in good faith 
cannot be altered by High Court — Abolition 
of post on economical grounds, held was valid. 
A 1976 SC 1199 ; 1976 Lab IC 849. (1975 

SLWR 95 (Punj), Reversed.) 

(72) District Judge altering date of birth of 
a clerk working under him —> High Court set¬ 
ting it aside — Does not amount to punish¬ 
ment 1978 AH LJ 896 : 1978 Lab IC 853 : 
(1978) 4 All LR 544. 

(73) Removal of member of Electricity Board 

Mo/un ^ ect * on 10 of Electricity (Supply) Act 
U948) —, Such removal should be construed iq 
f same sense as in Art. 311 viz. termination 
service by way of penalty. 1977 Lab IC 196 
U98) (DB) (Madh Pral. 

17*' Where a railway employee was removed 
wittiout inquiry for accepting illegal gratification 
Slylog free lift to passengers in train, the 
removal was not justified. No doubt the cor¬ 


ruption should be rooted out quickly and 
cases should be finalis ed quickly. But these 
are certainly no considerations to do _ away 
with the protection provided in Disciplinaty 
Rules in terms of Constitutional Protection in 
Art. 311 (2). 1977 Lab IC 1158 (1161) (DB) 

(Orissa). 

(75) Temporary employee —» Service termi¬ 

nated with immediate effect —r Termination 
not a punishment. (1977) 8 All LR 606 : 1978 
Lab IC (NOC) 2 (1977) 2 Serv LR 194 : 

1977 Lab IC (NOC) 89 (Him Pra). 

(76) Simple termination of services of tempo¬ 
rary Government servant mainly on ground of 
unsuitability, held not imposing punishment of 
dismissal. 1974 Lab IC 1129 (1133) (All) ° # 
1975 Lab IC 1090 (1093) (All). 

(77) Person temporarily taken in a newly 
constituted service —r Termination on ground 
that he was not found suitable for absorption 
in new service casts no stigma. 1972 All LJ 
607. 

(78) Termination of service of temporary ser¬ 
vants — Complaints against employee’s work 
and conduct — Termination held did not 
amount to punishment 1977 Lab IC 567 
(All). 

(79) Order of termination of temporary em¬ 
ployee preceded by complaint — Complaint 
furnishing only motive and not forming basis 
of impugned order — Order passed on overall 
assessment of work and conduct of delinquent 
—r Held order was not by way of punishment. 
1977 Lab IC 1292 (All). 

r Where an inquiry has culminated in an 
of termination of a temporary employee 
and punishment is the foundation of the order, 
die order would be void in the absence of an 
opportunity of hearing to the employee. Not 
only the order but all circumstances are to be 
considered by the Court. 1977 Lab IC 1222 
(Andh Pra). 

(81) Even though the real intent of the auth¬ 
orities concerned might have been to get rid 
of a temporary Government servant on account 
of his conduct yet if the order terminating his 
services was made in exercise of the right 
flowing from a contract or the service rules. 
Article 311 will not be attracted. 1975 Lab IC 
718 (720, 722) (All). 

(82) The termination of services after a full 
scale departmental enquiry is by way of punish¬ 
ment. It cannot, however, be said that- unless 
and until there is a full scale departmental en¬ 
quiry envisaged by Article 311 no termination 
of services could be by way of punishment. 
1977 Lab IC 116 (Andh Pra). 

(83) Termination of temporary service — 
Earlier disciplinary action does not make sub¬ 
sequent termination a punishment, without any¬ 
thing more. 1975 Lab IC 1041 (1043) (Andh 

(84) If an order of dismissal of a temporary 
employee contains a ground which attaches 

stagma or where from circumstances it appears 

Smm.qiW? h y™y of punishment 

Article 811 (2) is attracted, and he cannot be 

mtWs) “nr 1974 Labrc 

(85) Where the termination order does not 
ex-tacie show any words indicating or casting 
lugma on the temporary employee or any words 
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Articles 310 & 311 — Note 26 (contd.) 
by which his future career would be visited 
with penal consequences, it does not cast any 
stigma. Hence tne order is not by way of 
punishment. (1077) 2 Serv LR 725 (731, 732) 
(Guj). 

(86) Temporary employee — Termination of 
services with one month’s salary in lieu of 
notice — Order neither casting any aspersion 
on employee not actuated by ulterior motives — 
Order is valid. (1970) 1 Mys LJ 528. 

(87) Termination of a temporary servant with 
stigma attaching to it amounts to punishment 
Such a termination of service must accord with 
Article 311, if it is a case of Government ser¬ 
vant and in other cases it must accord with the 
rules of natural justice by drawing regular 
charges. 1976 Lab IC 1324 (1328) (DB) (Pat). 

(88) Where the circumstances at the time 
of passing termination order reveal that the 
dominant factor for termination was the failure 
of the temporary government servant to join 
duties on transfer, me termination was by way 
of punishment. Hence compliance with Arti¬ 
cle 311 (2) was necessary. (1971) 2 Andh WR 
183. 

(89) Termination of temporary services with¬ 
out assigning any reason though within powers 
of State Government, it cannot do it in an arbi¬ 
trary manner so as to cast stigma on character 
or conduct of the temporary employee. 1975 
BLJR 426. 

(90) Employees though overage temporarily 
appointed through mistake — Mistake later re¬ 
ctified by terminating their services — Termina¬ 
tion neither casting stigma nor in die nature of 
punishment — Held, Article 311 (2) did not 
apply and termination orders were valid. (1974) 
2 Serv LR 668 (Delhi). 

(91) Social Welfare Officer calling for explana¬ 
tions from temporary clerk for serious allega¬ 
tions — Officer making recommendation to 
Director for terminating clerk’s services and 
lodging complaint of theft against clerk with 
police —r During criminal investigation Director 
terminating services of clerk — Order held was 
one of punishment. 1975 Lab IC 1358 (1358 
to 1360) (All). 

(92) The fact that an enquiry is made into a 

complaint does not mean that, if the services of 
a temporary Government servant are terminated 
after a report is received, any punishment is in¬ 
flicted entitling the Government servant to 
reasonable opportunity to show cause against 
the termination within Article 311 (2). (1969) 2 

SCA 124 : A 1969 NSC 100. 

(93) Temporary teacher — Order of termina¬ 
tion of service on the ground that he was not 
a suitable person to be continued in service —» 
Though misconduct of the teacher was a motive 
for termination, order as passed was not by way 
of punishment within Article 311. ILR (1973) 
Him Pra 371. 

(94) Regulations framed by Punjab and Har¬ 
yana State Electricity Board have got a statutory 
force. Under Regulation 9 of Punjab State 
Electricity Board Employees (Punishment and 
Appeal) Regulations, when an employee’s ser¬ 
vices are terminated on the ground of his not 
being found fit for Government service ft 
amounts to stigma and the employee cannot be 
dismissed from service without giving an op¬ 
portunity to the delinquent to explain his case. 
(1980) 1 Serv LR 301 (302) (Punj). 



services or temporary Government 
vants can be terminated in two ways: (i) on 
subjective assessment of his work and (ii) dis¬ 
missal or removal by way of penalty. Only the 
latter action attracts Article 311 (2). 

It is in absolute discretion of Government to 
adopt one of the above two ways. Government 
servant has no right to ask for departmental en¬ 
quiry. Therefore, even preliminary enquiry into 
bad confidential reports when it is without any 
stigma will not attract Article 311 (2). A 1971 
Delhi 186 (189) : 1971 Lab IC 842. 

(96) Where the petitioner’s services were ter¬ 
minated by notice for the prescribed period and 
there was no evidence to show that the services 
were terminated on account of any misconduct 
or any inefficiency, the order could not be held 
to have been passed by way of punishment or 
intended to cast any stigma on the petitioner 

811 was not attracted to the case. 
ILR (1974) Andh Pra 818. 

(97) H. P. Panchayat Department Class III 
Service (Recruitment and Promotion and Condi- 
tions of Service) Rules .(1902) — Person appoint-- 
ed on temporary basis prior to promulgation of 
certain State Rules ana acquiring right to the 
post under the Rules on working on the per¬ 
manent post for more than 3 years —. Removal 
from service in contravention of Art. 311 (2) is 
void. 1974 Serv LJ 187 (Him Pra). 

(98) Termination of service of temporary 

Andhra Pradesh Government servant as per ser¬ 
vice Regulation for absence when non-entitled 
to leave —- Opportunity as required under Arti- 
c e given — Termination amounts to 

punishment — Even temporary servant is 
entitled to protection of the Article. 1976 Lab 
IC 352 (Andh Pra). 


(99) Central Service (Temporary Service) Rules 
(1965), Rule 5 (1), Proviso — Gives additional 
right to Government to terminate service forth¬ 
with on immediate payment of all dues for one 
month in lieu of notice — Non-payment or non¬ 
tender of dues — Effect — Order of termina¬ 
tion of service is bad and servant is deemed to 
continue in service. ILR (1974) Him Pra 1051. 

(100) Where there was an open declaration by 
the Railways* Minister and notices by the Admin¬ 
istration that they have decided to terminate the 
services of casual labourers resorting to R. 149 
of the Railway Establishment Code if they 
failed to report to duty by specified date ana 
on their (Labourers’) absence the impugned 
orders terminating their services were made and 
in the counter the Railway Administration con- 
teded that the labourers were persons not de¬ 
sirable to continue in service in the interests of 
the life of the community, held that these facta 
attendant on the orders clearly established that 
the termination of services was penal even 
though on the face of the order there was no 
mention whatever of their conduct. Provisions 
of Article 311 were therefore attracted and non- 
compliance thereof rendered the orders invalid. 
1976 Lab IC 115 (Andh Pra). 

(101) Probationer — Petitioner, Professor of 
Agricultural Botany in University — Termina¬ 
tion of service during probation by resolution of 
Executive Council based on report of Vice- 
Chancellor containing serious allegations of mis¬ 
conduct amounting to misappropriation of pub¬ 
lic funds and property — No inquiry into such 
allegations held before order was passed —■ 
Termination is not a termination simpliciter but 
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Articles 310 & 311 — Note 26 (contd.) 
by way of punishment —r Order of termination 
being violative of Article 311 (2) quashed. 1976 
Lab IC 176 (All). . , 

(102) Merely because prior to simple termina¬ 

tion of the services of a temporary Government 
servant, he was served with a notice pointing 
out that he was not discharging his duties pro¬ 
perly and that he must improve his work, it 
could not be said that die simple order of ter¬ 
mination of service was converted into one of 
dismissal so as to attract Art. 311. 1975 Lab 

IC 687 (690) (All). 

(103) Termination of temporary employee —■ 
Order describing him as at present under ‘sus- 

nsion* carries stigma. A 1970 Assam 98 : 1970 
ab IC 1103. 

(104) Temporary Government servant suspend¬ 
ed pending criminal trial — After acquittal 
suspension allowed to be continued and finally 
services terminated under Rule 5, Civil and De¬ 
fence Services (Temporary Service) Rules, 1949 
—r Order must be held to be a mere cloak — 
Article 311 (2) was attracted as termination 
amounted to punishment. 1971 Lab IC 1445 
(1446, 1447) (All). 

(105) Government Employee — Appointment 
temporary — No selection by Public Service 
Commission — Other so selected persons avail¬ 
able for appointment — Temporary employees 
not having a right to the post — Their termina¬ 
tion with a view to appoint selected persons 
not illegal. 1975 Lab IC 1000 (1000, 1001) (All). 

(106) Temporary Government employee charg¬ 
ed of embezzlement — Departmental enquiry 
— Before conclusion of enquiry employee re¬ 
instated and his services terminated — Termi¬ 
nation held was by way of punishment — As 
no opportunity under Article 311 (2) was given 
termination order was void. 1975 Lab IC 1094 


(1094, 1095) (All). 

(107) Termination of services of temporary 
employee — Steady progress of employee in 
his service career showing that authorities were 
satisfied with his qualification — Termination 
held to be by way of punishment for mis¬ 
behaviour. A 1977 Andh Pra 4 (7) (DB). 

(108) Simple termination of probationer or 
temporary servant — Servant can show by re¬ 
ference to official records that termination is by 
way of punishment. A 1980 SC 42 : 1979 Lab 
IC 1389 : (1979) 2 Serv LR 527. 

(109) Temporary Government servant —r Ter¬ 
mination of service for failing to pass depart¬ 
mental test — No intimation given to the ser¬ 
vant regarding departmental test — Termination 
is by way of punishment — Requirements of 
Article 311 (2) must be complied with. 1976 
Lab IC 97 (DB) (Orissa). 

(110) Temporary Govt, servant charged with 
misconduct and explanation called on 2-3-1970 
— Services terminated on 3-3-1970 — No op¬ 
portunity to explain position given — Termina¬ 
tion order held was by way of punishment for 
misconduct and must be quashed. 1976 Lab 
IC 1292 (All). 

27. Termination of service of temporary ser¬ 
vants.— (1) Both permanent and temporary 
members are within the protection of Cl. (2) of 
Article 311. In the case of a temporary servant 
* mere termination of service per se does not 
amount to punishment. When a temporary ser¬ 
vice is terminated in pursuance of the terms of 
me contract or the rules governing it the termi¬ 
nation is not a punishment. On the other hand. 



if the termination is founded upon misconduct, 
negligence, inefficiency or other disqualification 
attributed to the servant, it is a punishment at¬ 
tracting the protection afforded by Art. 311. A 
1960 Madh Pra 294 (296 to 299) (DB) 00 A 1975 
SC 1096 (1097) s 1975 Lab IC 666 00 1978 
Lab IC (NOC) 3 (All) 00 1976 Lab IC 1292 
(All) 00 1975 Lab IC 116 (118, 120) (Gauhati) 
•• ILR (1969) 2 Cal 199. (He is not entitled 
to protection.) 

(2) Even a temporary employee has a right 
to hold die post and his temporary employment 
can only be brought to an end in accordance 
with law and not otherwise. (1978) 2 Serv LR 
598 (600, 601) (Raj). 

(3) A temporary servant has no lien over the 
t so long as it exists. It is also immaterial 

at certain civil servants junior to him are still 
in service; their retention in service will not bv 
itself make termination of his services ‘removal’ 
within the meaning of Article 311. A 1964 All 
278 (280, 284) (DB). (A 1963 All 390, Over¬ 
ruled.) 

(3-A) If the services of a temporary Gov¬ 
ernment servant are terminated arbitrarily, 
and not on the ground of his unsuita¬ 
bility, unsatisfactory conduct or the like 
which would put him in a class apart from his 
juniors in the same service, a question of unfair 
discrimination may arise, notwithstanding the 
fact that in terminating his service, the appoint¬ 
ing authority was purporting to act in accord¬ 
ance with the terms of the employment. A 
1979 SC 429 (433, 434). 

(3-B) A temporary employee does not 
have any right to hold the post and 
therefore his services can be terminated 
without following the provisions of Art. 311 (2) 
if the order does not attach any stigma on the 
character of the Government servant. 1975 
Lab IC 208 (212) (Gauhati) 00 A 1973 
Him Pra 14 (18) : 1973 Lab IC 447 00 1971 
Lab IC 1351 (All). (Services of temporary Gov¬ 
ernment servant terminated as no longer re¬ 
quired, under terms of service conditions — Ser¬ 
vices of others junior to him retained — Order 
being a simple one of termination does not at¬ 
tract either Art. 311 or 16.) 00 A 1971 All 355 
(356) : 1971 Lab IC 974 00 A 1970 Mys 302: 
1970 Lab IC 1625. (Temporary Government 
servant — Notice of termination of service under 
Rule 5 (1) (a). Central Services (Temporary Ser¬ 
vices) Rules (1965) without any adverse remark 

— Servants junior to him retained in service — 
Notice challenged on grounds that it is only a 
cloak for actual punishment of dismissal with¬ 
out giving opportunity — Held such a notice 
could not be regarded as amounting to any 
type of punishment or even a stigma. A 1967 
Mys 223, Disting.) 

(4) The power of removal of even a temporary 
employee is not available for accommodating 
another, especially when the other has no lien 
on the post. (1972) 39 Cut LT 1. 

(5) Central Civil Services (Temporary Service) 
Rules (1965), Rule 5 (1) — Temporary civil ser¬ 
vant — Termination of services under R. 5 (1) 

— Order not indicating any reason for termina¬ 

tion would not for that reason, be bad. A 1979 
Ker 31 (34) : 1979 Lab IC 265 (FB). (O. P. 

No. .5434 of 1974 (Ker), Reversed.) 

(6) Though temporary Government servants 
appointed on contractual basis may be dis¬ 
charged from service in accordance with the 
terms of the contract, nevertheless, if such an 
order of discharge is passed by way of punish- 
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“omplied Z°h~ ° { Artde 311 shotJd ^ 

An order discharging a temporary government 

du^ an *rJ°^ Y^ e . habB W, wilful absence from 
duty and disobedience of orders” after framing 

charges alleging specific instances of misconduct 

and asking him to show cause is without doubt 

L£ Um l hrr i en - n< ? merely an exercise of 

contractual right by the Government. (1959) 1 

J tP ? 7 o < 1959 ) 1 LJ 245 (248) 

s <h y 

1C 856 (857^ 858® 71 ^ IC 964 °° 1975 Lal > 

(6-A) Where the termination of service of a 
temporary Government servant is founded on the 
disqualification that he could not pass the de¬ 
partmental test though in fact he was not call¬ 
ed upon by the competent authority to appear 
m such examination, the termination on the 
basis of such imaginary disqualification amounts 

a P T 5 i 1I T e o t V, fe such ^ case the require- 
°f Alt ' 311 (2) must be complied with 

4 fiQ 6 ^ 47 m (Oris 53 ) 00 1970 Lab IC 

469 (470) (Orissa). (Held, order of termination 

ot service of petitioner (temporary Government 
servant working in Balasore-Mayurbhanj Settle¬ 
ment) directing that he is not to be re-emploved 
many other settlement amounted to punishment 
as it affected his future chance of employment.) 

(7) When a temporary clerk with about 13 
years of service did not pass the departmental 
examination though he was given opportunity 
there tor and on being found negligent in duties 
despite warning is removed from service, the 
removal is not punitive, being an act of a pru¬ 
dent master in normal discharge of duty The 
employee cannot be deemed to have obtained 
permanency in service just because he was 
allowed to appear for departmental examination 
and allowed increment during his 13 years of 

(Orissa) 19?6 ^ IC 1029 (1 ° 30 ’ 1031 > (°B) 

(7-A) Termination of services of temporary 
servant — Paid out of Civil defence estimates 
., Though R. 5 of C. S. Rules was quoted in 
the order of termination, it was merely a colour¬ 
able exercise of power — In substance order 
was by way of punishment — Whether the 
order be under Art 311 or other provision like 
R. 14 of the Civil Services (C. C. & A.) Rules, 
employee must be given an opportunity to meet 

i«mnf!* ,e J V L 11 n r 5 ainst him - 1977 Lab IC 
116 (119) (Andh Pra). 
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L ab A L / 718 < 72 1) (SC) « A 1962 SC 630 (632) 
A 1962 Manipur 52 (54 55) 00 A iqejc tv; 

pura 38 (40) •• 1976 LaHc 385 (rV« 1975 
(Delhi) 0 1021 <1022) (A1I) " 1973 SeJv LJ 273 

(11) Where the adverse remarks passed against 

wa, e be P to B y 1kv?eH 0t S t° W P* PuniSenl 

that tf” g infll F t E d on hl , m but at the most show 
that the appointing authority might have been 

of°M? unsaHsf diS ? harge M™ from service because 

th» h y t^factory work, it cannot be said that 
the order of discharge is issued by way of 
punishment. (1973) 1 Serv LR 285 (Punj). 

A C® a temporary appointment is made 

before th t Per J° d S 16 terminaHon of service 
' h „. penod will prima facie amount to 
pumshrncnt so as to attract the application of 

ri Vu• 1 1 oo C ;, A 1958 SC 38 (48) 00 A 1970 
De /b\ (142) : 1970 Lab IC 814. 

thit hi?- conve >™g to temporary servant 
that his service would not be extended beyond 

^ a ! n date — Order held casts no stigma > and 

som^lSS 1104 # mt ° background to find out 

(1977) k l Ca? f Lj fST' 77 SLJ 677 (680) : 

ordlr^ of service — Appointment 

order disclosing that appointments were purely 

temporary and are liable* to termination at^ny 

hmp linfh/M.f ^ __1 .1 * 


(8) Termination of temporary public servant 
by way of punishment — Article 14 or 16 are 
not attracted. 1980 Lab IC (NOC) 67 (Delhi). 

(9) Termination of service on ground that his 
services were no longer required and not on 
ground of unsuitability — Mandatory injunction 
directing re-instatement cannot be ordered — 
Only remedy is to claim damages for the ter¬ 
mination of services contrary to terms of con¬ 
tract. (1972) 85 Mad LW 271. 

(10) Appropriate authority possesses two 
powers to terminate the services of a temporary 
public servant. It can either discharge him pur¬ 
porting to exercise its power under the terms 
of contract or the relevant rule, and in that 
case the provisions of Article 311 will not be 
applicable. The authority can also act under 
its power to dismiss a temporary servant and 
make an order of dismissal in which case the 
provisions of Article 311 will apply. (1967) 1 


.• • ..—-iciiuiiianon at any 

hme without notice and that in no case aj> 
pointees would be retained in service beyond 
3 m® # {" onth » ™, Retention in service after 

rhSJSl ths u He J d > that retention did not 
change character of appointments so as to have 

acnu£ed ef ° re ten ?i natio 7 of service — Petitioners 
that i nght undei : appointments except 

mohunents and question of natural 
justice did not arise. 1970 Ker LR 173. 

nT? Case - of tem P° rar y Government 
. ervants, their services can generally he termi- 

a„ a dt a L7 y ?T e hy “Hce by the Government 
hiiJT u e necessar y for the Government 
servant 8 a k y char g es against the Government 
S iJ”, bave an enquiry held into them. A 

« 95 a S iQrto 6 m 48) A 1956 Bom 455 (458) (DB) 
(821) (AH) 8 Tr,pura 38 ( 39 > °° 1974 Lab IC819 

erirntni® 1 !? 1977 Lab . { C ? 7 * (Cal). (When Gov¬ 
ernment dispenses with the services of a tem- 

porary servant it is not for the Government to 
justify the order by referring to any specific 
rule but it is for the discharged employee to 
point out that there has been violation and con¬ 
travention of the provisions of an Act, rule or 
regulation. In the absence of any specific rule 
provided for the purpose of terminating a tem¬ 
porary primary teacher of a District School 
Board the Government under the common law 
can terminate the services of the teacher, but 
it must give at least one month’s notice or pay 
one month’s salary in lieu of notice. Apart from 
that, there is no restriction on the right of the 
employer to dispense with the service of a tem¬ 
porary employee.)] 

(16) Resignation tendered by a temporary 
Government servant by giving reasonable notice 
has the effect of terminating his employment 
with the Government Therefore Government 
cannot institute departmental proceedinat 
against him or dismiss him from service after his 
resignation. (1971) 1 Lab LJ 173 (Guj). 

(17) Termination of provisional appointment 
or reverting him to his substantive office in 
Imver rank from an office of higher rank in 
which he was officiating, does not per se amount 
to punishment or penalty. In the case of pro- 
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visional or officiating appointments, something 
more than mere termination of service is neces¬ 
sary to bring the case within Article 311. The 
office of the plaintiff being provisional, the ter¬ 
mination of service on the ground of unsuitabi¬ 
lity cannot be considered to be a punishment. 
A 1958 Cal 551 (558, 559). 

(18) Appointment of a substitute in the 
vacancy caused on account of removal of de¬ 
linquent Government servant as a result of con¬ 
viction by Criminal Court is only provisional 
pending his appeal against order of conviction. 
The appointee could not derive any absolute 
right to the post his appointment being a con¬ 
tingent one is liable to be forfeited in the event 
of the conviction of the Government servant 
being set aside in appeal or revision. (1978) 1 
Serv LR 706 (709) (Ker). 

(19) Persona in temporary service — Word 

“ad hoc employee” — Meaning — Termination 
of services of ad hoc employee — Article 311, 
not attracted. A 1979 Punj 149 : 1979 Lab IC 
575 (579) (FB). (C. W. P. No. 2268 of 1977, 

D/- 9-12-1977 (Punj), Overruled.) 

(20) U. P. Government Notification No. 230/ 

IIB-1953 — Rule regulating the termination of 
services of temporary Government servants — 
Rule, held, not ultra vires Article 311 (2). 1970 

Lab IC 131 (136) (All) (DB). 

(21) Punjab Civil Services Rules, Vol. II, 
R. 5.9 — Temporary employee — Termination 
of his service by giving one month’s notice does 
not contravene Art. 311 (2) of die Constitution. 
(1973) 1 Serv LR 285 (Punj). 

(22) Temporary Government servant absent¬ 
ing himself from duty by overstaying —r Auth¬ 
orities terminating his services as he was deem¬ 
ed to have resigned under Rule 13 (4) of Orissa 
Leave Rules (1966) — Removal is not per so 
punishment — Nor it is invalid for absence of 
inquiry under Article 311 (2) of the Constitution 

— Rule 13 (4) held not discriminatory. 1974 
Serv LJ 637 (Orissa). 

(23) Service whether permanent or temporary 

— Question of fact. A 1961 All 284 (285). 

(24) Intention of Government in terminating 
service will decide character of order. A 1965 
Raj 147 (148) (DB). 

(25) An order which is ex facie one of termi¬ 
nation of employment of a temporary employee 
cannot be assumed to have been intended as 
one of dismissal. The onus to prove that such 
was the intention lies on the employee concern¬ 
ed. A 1963 SC 601 (604). 

(26) Even in the case of a temporary Govern¬ 
ment servant, if the order terminating his ser¬ 
vice puts an indelible stigma affecting his future 
career, or casts slur on his capacity or character, 
he will be entitled to the protection of Arti¬ 
cle 311 (2). If, however, his services are simply 
terminated and no penal consequences are in¬ 
volved, he cannot claim such protection. ILR 
(1959) Andh Pra 185 00 1977 Lab IC 1836 
(1839) (DB) (Raj) 00 (1970) 36 Cut LT 559 ° # 
1970 BLIR 415. 

_[See also (1979) 47 Cut LT 401 : 1979 Lab 

IC (NOC) 57 (DB). (Termination of temporary 
service — Order casting stigma — Disciplinary 
proceeding necessary.) 00 1977 Lab IC 400 

(Kant). (Temporary Service in Home Guard 
Department — District Commander not satisfied 
with conduct of employee and recommending 
nis transfer —» Commandant-General deciding to 


terminate his services under Rule 5 of Karnataka 
State Civil Services (Temporary Services) Rules 
(1967) — Article 311 (2) held not attracted as 
termination was not by way of punishment.) 00 
A 1970 Assam 131 (136) : 1970 Lab IC 1573. 
(Temporary servant — Railway servant having 
no lien on post — Termination of service in 
exercise of power under Rule 149, Railway 
Establishment Code — Nothing to show that 
any slur or stigma was cast on petitioner — 
Order is valid and not open to any objection.)] 

(27) Where the services of a temporary 
teacher in the Himachal Pradesh Administration, 
were terminated by giving one month’s notice, 
following the complaint made by the Gram 
Panchayat, about his misconduct and the order 
of terfnination was passed on a Sunday, it is 
clear that the order is definitely based on the 
complaint and is mala fide although the order 
of termination was couched in a plain language 
containing no stigma. The services were not 
terminated in the ordinary administrative man¬ 
ner. The order of termination amounted to re¬ 
moval from service within the meaning of Arti¬ 
cle 311 (2) of the Constitution and in the ab¬ 
sence of any inquiry or notice being given to 
the petitioner, the order is not sustainable. 1972 
Lab IC 1554 (1558, 1559) (Him Pra). 

(28) Temporary Civil Servant — Termination 
of service simpliciter — Service record for 11 
years was unblemished — Order based on a 
report and finding about his character (viz. being 
an active worker of R. S. S.) — Held order was 
by way of punishment attracting Article 311(2) 
—• Even when the order of termination does not 
attach any stigma to the Civil servant concern¬ 
ed the Court has power to look into the entirety 
of circumstances and if there is evidence that 
the order of termination was in the nature of 
punishment. Art. 311 will be attracted. 1974 
Lab IC 280 (281, 283) (Madh Pra) •• (1974) 2 
Serv LR 602 (Delhi). 

[See however (1973) 1 Mad LT 9. (If the 
order challenged does not on the face of it cast 
a stigma or imputation on the servant concern¬ 
ed the Court cannot look into the antecedents 
or the background of the order so as to find 
out whether the order was motivated by mala 
fades or was intended as a punishment for mis¬ 
conduct or disobedience.)] 

(29) Whatever may be the motive behind the 
termination of services of a temporary Govern¬ 
ment servant, if the Government proceeds to 
terminate the services without casting any 
aspersions on his honesty and competence then 
Article 311 is not attracted. Conversely, if, 
while terminating the services, the Government 
casts aspersions on the honesty or competence 
or integrity of the servant concerned, then that 
does cast a stigma on his competence, affecting 
his future carreer and, therefore, would amount 
to punishment and would make Article 311 ap- 

(SM) 1 ^ 354 (355) °° 1970 Lab 

(30) Temporary appointment — Termination 
of service on one month’s notice was valid, 
in ere is no stigma attached to the petitioner nor 

visit him with any civil consequences. 
tJrder does not amount to a punishment. So 

( a i69) 03B) Ct AftiC e 31L (1959) 25 Cllt LT 167 

1 Tripura 66 (68, 69) : 1970 

Lab IC 1326. (Order terminating services of 
temporary servant in terms of contract of em- 
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ployment after giving one month’s notice — 
Order is not dismissal or removal even though 
at the time case under Section 420 Penal Code 
was in contemplation against employee — Arti¬ 
cle 311 is not attracted.}] 

(31) Services of temporary Government ser¬ 
vants can be terminated on giving one month’s 
notice, in the exigencies of service or on their 
being found unsuitable for the post. Unsuitabi- 
u appends upon the past record and not how 
the old employees stand with reference to new 
candidates for the similar post. 1975 Lab IC 
1099 (1100, 1101) (All). 

(32) Temporary servant — Termination of 
service on one month’s notice according to con¬ 
tract or rules — Does not attract Article 311 
merely because inquiry into misconduct was in¬ 
stituted, particularly when the alleged mis¬ 
conduct was not the basis of termination —, 
Held that it was an order of discharge simpli- 
citer. 1974 Lab IC 1345 (1350) (Raj). 

(33) Order terminating the services of tem¬ 
porary employee on payment of one month’s 
salary — No stigma to him or visit him with 
penal consequences. Article 311 is not attract¬ 
ed — High Court will not go behind the order 
to find out its background. A 1971 All 354 
(355) : 1971 Lab IC 966. 

(33-A) Temporary servant — Service could 
be terminated either after giving one month’s 
notice or one month’s salary in lieu of notice — 
It does not mean that one month’s salary must 
be paid along with the order of termination. 
(1980) 1 Serv LR 779 (783) (DB) (Punj). 

(34) Where the services of a temporary ser¬ 
vant are terminated under the rules of employ¬ 
ment by an innocuous order which does not 
cast any stigma on the face of it and the order 
is challenged as being violative of Article 311, 
the entirety of circumstances preceding or at¬ 
tendant on the impugned order must be ex¬ 
amined and the overriding test for the applicabi¬ 
lity of Article 311 will always be whether the 
alleged misconduct is a mere motive or is the 
very' foundation of the order. 1975 Raj LW 179. 

(35) Suspension of temporary employee on ac¬ 
count of his arrest in a criminal case which was 
later on dropped — Notice of termination of 
services by paying one month’s full salary and 
allowances in lieu of notice held could not be 
construed, in circumstances of case, as one by 
way of punishment — It was implicit in the 
notice that the order of suspension must be 
deemed to have been revoked before issue of 
notice. A 1970 Delhi 185 (187) : 1970 Lab IC 
1204> 

Termination of temporary service by one 
month’s notice — No provision of such termina¬ 
tion in the terms of contract or the relevant 
rule of service — Employee suffering loss of 
pay and allowances and indelible stigma affect¬ 
ing his future career as a result of termination 
— Termination is penal order of termination 
without compliance with Article 311 is liable to 
be quashed. 1968 Lab IC 687 (690) (All). 

[See however 1978 Lab IC (NOC) 2 (All). 
(Temporary employee — Service terminated 
with immediate effect — One month's salary 
not paid — Termination of service not illegal. 
1975 ALR 429 held overruled in Spl. Appeal 
No. 269 of 1975. Of- 15-10-1975 .All).) 00 1975 
Lab IC 1000 (1000) (All). (Government Em¬ 
ployee — Appointment temporary — One 


month s notice or offer of one month’s pay before 
termination not a condition of service — Termi¬ 
nation order without one month’s notice or offer 

x P a V —Not invalid.) 00 1974 Raj 

“W 565. (Government servant temporary —. 
Services liable to be terminated without notice 

— Services terminated with immediate effect 
as no longer required — Order is wholly in- 
nocuous —- Article 311 is not attracted even if 

o: /o-n was . P asse d on account of misconduct.)] 

(37; Petitioner had been appointed, tem¬ 
porarily to a permanent vacancy. According to 
the letter of appointment, her services could be 
termmated by giving her one month’s notice. 

no , suc " notice was issued and she was 
told that she would be paid one month’s salary 
in lieu thereof, but the same was not paid 
along with the letter of termination of service, 
held that the termination of petitioner’s service 
was not in accordance with the terms of her 
appointment and, therefore, cannot be sustain¬ 
ed. 1973 Cur LJ 859 (Punj). 

(38) Termination of service of a re-employed 
temporary Civil Servant with immediate effect 

— Petitioner under term of employment entitled 
to one month’s notice or one month’s pay in 
Ueu thereof — Termination is illegal. 1974 Cur 
LJ 632 (Punj). 

(39) Termination of service — Service purely 
temporary liable to termination without notice 

— Temporary servants are not “surplus’* when 
terminated — Notification requiring absorption 
of surplus staff termmated, in future vacancies 
not applicable to servants recruited on tem¬ 
porary basis. 1977 SLJ 710 (711) (Raj). 

(40) Termination of service of temporary em¬ 
ployee on expiry of period of engagement — 
Opportunity to show cause or giving of reasons 
not necessary —r There is no violation of prin¬ 
ciples of natural justice in the case. ILR (1955) 
Hvd 711 (714) (DB) 00 1966 MPLJ 351 (353) 
(DB). 

(41) Temporary or officiating appointment —* 
Such appointment is liable to be terminated 
without notice — Order of termination or re¬ 
version is not punishment — Order is not as¬ 
sailable as offending Article 311 (2). A 1969 
Madh Pra 60 (61) (DB). 

(42) Incumbent petitioner holding temporary 
post continuously for five years. Termination 
without any cause being shown against petitioner 

— On facts, held, that as the petitioner ought 
to be treated as quasi-permanent employee ter¬ 
mination amounted to removal of service attract¬ 
ing Article 311. A 1969 Assam 3 (6, 7) : 1969 
Lab IC 6 (DB). 

(43) Temporary Government servant — Ap¬ 
pointment on a temporary basis — Post made 
permanent — Incumbent however not made 
permanent — Held, that notwithstanding the 
fact that incumbent had put in five years* service 
the termination by a notice is not by way of 
punishment and Art. 311 is not attracted. A 1970 
SC 537 (539) : 1970 Lab IC 419. (A 1969 
Assam 3, Reversed.) 

(44) Where a government employee against 
whom an order of simple termination is passed 
was holding one of the many temporary posts 
and the creation and sanction of the past and 
his appointment thereto were not conterminous, 
it could not be claimed that he has been em¬ 
ployed on yearly basis. (1973) 1 Serv LR 285 
(Punj). 

(45) A clause in the termination order of a 
temporary employee barring his future employ- 
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ment is a penal clause and as such the termina- 
tion amounts to dismissal within die meaning 

of Art. 311. A 1967 Punj 415 (415) (DB) °* 
(1973) 1 Serv LR 1204 (All). 

(46) Termination of service of temporary em¬ 
ployee in terms of Rule 5 of Central Civil Ser¬ 
vices (Temporary Service) Rules (1949) — Peti- • 
tioner challenging the order merely on the 
ground that he was entitled to be deemed as 
•quasi-permanent* and hence the Rule did not 
apply — No allegation in the petition that the 
order though purporting to be one for termina¬ 
tion of service under the Rules was in effect, 
founded upon inefficiency — Though motive for 
the action was petitioner’s inefficiency, the order 
not showing that the action was founded on 
the ground of inefficiency or misconduct — Held, 
that the petitioner had failed to discharge the 
burden of proving that the order though in the 
language was one terminating the service was 
in effect, an order founded on inefficiency and 
hence he was not entitled to succeed on the 
ground of non-compliance with Article 311. A 
1964 Assam 68 (69, 70) (SB). 

(47) Valid order of termination of services of 
a temporary servant with one month’s notice — 
Subsequent order of dismissal not giving one 
month’s notice — Subsequent order held sur¬ 
plusage — Termination is valid. A 1967 Cal 
326 (331) (DB). 

(48) If the servant is appointed to officiate in 
a permanent post, or to hold a temporary post 
other than one for a fixed term, whether sub¬ 
stantively or on probation or on officiating basis 
under the general law the implied term of his 
employment is that his service may be termi¬ 
nated on reasonable notice and the termination 
of services of such a servant will not per se 
amount to dismissal or removal from service. A 
1958^ SC 36 (48) 00 A 1956 Bom 455 (458) (DB). 

! 9) Under Rule 3 of the Central Civil Ser¬ 
vices (Temporary Service) Rules, 1949, two con¬ 
ditions are required to achieve quasi-permanency 
by a Government servant The first condition 
is that he must have been in continuous Govern¬ 
ment service for more than 3 years. The further 
essential condition is that the appointing auth¬ 
ority being satisfied as to the Government ser¬ 
vant’s suitability in respect of age, qualifications, 
work and character for employment in a quasi¬ 
permanent capacity has issued a declaration to 
that effect. A 1963 Tripura 38 (40, 41). 

(50) Where service was neither permanent nor 
quasi-permanent, and not even foT any term 
fixed, though temporary, termination of service 
coula not per se be deemed as a case of punish¬ 
ment. The order of termination of service 
could not be struck out or held illegal on the 
ground that it lacked the compliance of what 
is provided in Article 311 (2). A 1963 Pat 190 
(192, 193). 

(51) Where the petitioner was employed in 
place of a discharged constable in tne Police 
Force, who was entertained and discharged as 
a temporary constable, the petitioner’s appoint¬ 
ment made him a temporary servant and he 
can be dealt with as a temporary servant. A 
I960 Tripura 31 (32). (Reversed on another 
point in A 1963 SC 601.) 

(52) Training course for teachers —> Govern¬ 
ment cannot compel even temporary teachers to 
undergo training course if they are not inclined 
to do so for whatever reasons. This does not 


mean that no step can be taken against those 
refusing to undergo training, because they are 
temporary. 1969 Lab IC 1165 (1166) (DB) 

(Pat). . , 

(53) In case of temporary post Section 126 of 
J. & K. Constitution is not attracted unless ter¬ 
mination is by way of punishment or penalty —. 
In case of permanent servant, the very removal 
per se would be punishment provided termina¬ 
tion is not by way of retirement or by opera¬ 
tion of rule of superannuation. A 1965 J & K 

15 (21) (FB). r . , . 

(54) Even in a case where a formal depart¬ 
mental enquiry is instituted against temporary 
Government servant, it is open to the authority 
to drop further proceedings in departmental 
enquiry and to make an order of discharge simpli- 
citer against the temporary Government servant. 
(1967) 1 Lab LJ 718 (721) (SC). 

(55) Where the employment of temporary 
servant, even though liable to be terminated by 
notice of one month without assigning any 
reason, is not so terminated but instead the 
superior officer chooses to hold an enquiry into 
his alleged misconduct, termination of service is 
by way of punishment, because it puts a stigma 
on his competence and thus affects his future 
career. In such a case, he is entitled to the 
protection of Art. 311 (2). A 1963 SC 531 (532, 
533) : (1963) 2 SCJ 185 °° 1963 All LJ 934 
(943) (DB). (ILR (1962) 1 Punj 239, Reversed.) 
00 A 1959 Bom 134 (136) (DB). (Reversed in 
A 1962 SC 630 on another point.) 

(56) Termination of service of temporary Gov¬ 

ernment servant on the ground that his con¬ 
tinuance in service is considered highly detri¬ 
mental to public interest — Neither any charge- 
sheet nor any show cause notice given nor any 
enquiry held against him — Termination order 
amounted to dismissal and was hit by inhibition 
contained in Article 311. 1966 Cur LJ 103 

(105) (Punj). 

(57) Termination of services of temporary 
Government servant —. Employee served with 
charge-sheet — Without giving employee a 
hearing or making any enquiry, order terminat¬ 
ing his services forthwith made under service 
rules — Order neither referring to charge-sheet 
nor imposing any penalty on employee nor cast¬ 
ing any stigma on him —r Article 311 not at¬ 
tracted. 1969 WLN 607 (Raj). 

(58) Where a person is governed by temporary 
service rules, the same become conditions of 
service, so far as he is concerned and provided 
requisite notice has been given or compensation 
has been provided for, provisions of Art. 311 
do not operate. Termination of service of such 
a person is not a case of punishment at all but 
dismissal or discharge as the case may be in 
accordance with terms of service. A 1966 Cal 
353 (355) (DB). 

(59) Termination of service whether it amounts 
to removal, suspension or dismissal — Court 
must come to a conclusion on the wording of 
me text of the document terminating service, 
facts and circumstances m connection therewith 
and see whether it was by way of punishment 
— Inference cannot be drawn that it is a final 
step merely because the authority contemplated 
talcing punitive action — Motive or terminating 
authority cannot also be taken into account — 
Teiromation of service of temporary employee 
u- ^ form and substance no more than 
his discharge effected under terms of contract, 
of relevant rule, cannot in law be regarded as 
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his dismissal because the authority was actuated 
by motive that the said servant did not deserve 
to be continued for same alleged misconduct. 
A 1966 Cal 545 (549, 551, 552) (DB). 

(60) The employer is entitled to look into the 
service records or the conduct of a temporary 
employee with a view to determine as to whe¬ 
ther he should be continued in service. This 
is a necessary incidence of a public employment. 
The past unsatisfactory service of the employee 
may provide the motive for the order, but on 
that ground an innocuous order of termination 
is not open to challenge. 1974 Lab IC 1189 
(1190) (Orissa) 00 1980 Lab IC 260 (263) : 1979 
Mah LJ 828 (DB) (Bom). 

(60-A) Termination simpliciter in accordance 
with Rules applicable to temporary ser¬ 
vants — Conduct of servant constituted 
merely a motive and not foundation for 
removal from service. A 1979 SC 684 : 1979 
Lab IC 473 (475) ; 1979 All LJ 499. (Civil 
Appeal No. 254 of 1965, D/- 19-8-1966 

(All), Reversed.) 00 1974 Lab IC 646 

(650, 651) (Ker). (Termination of tem¬ 
porary service — Does not amount to punish¬ 
ment where employee’s misconduct is a mere 
motive and not the very foundation of that 
action.) 00 1980 Lab IC 552 (555) : 1980 Serv 
LJ 316 (DB) (Delhi). (Civil Writ No. 962 of 
1978, D/- 23-5-1979 (Delhi), Reversed.) 00 1973 
Serv LC 82 (DB) (Delhi) 00 1970 All LJ 438. 

(60-B) Temporary Govt, servant — Termination 
of services after holding preliminary enquiry — 
Article 311 held not attracted — Motive operat¬ 
ing in the mind of the authority concerned is 
immaterial. 1976 Lab IC 1569 (1574, 1577). 

(60-C) Existence of some charges which may 
have impelled Authority to terminate services 
of temporary employee do not make simple 
order of termination, one of dismissal. A 1971 
All 122 (126) : 1971 Lab IC 298 00 1971 
UJ (SC) 462. (Temporary employee — Ser¬ 
vices terminated by an order of termination sim¬ 
pliciter, without any reflection on his conduct 
or work — Mere fact that Government, subse¬ 
quently gave information on enquiry as to 
background reason for termination of his ser¬ 
vices as being unsuitability cannot convert the 
order into an order of dismissal so as to attract 
Article 311 (2).) 

(61) Termination of temporary servant —• 
Order ex parte innocuous — Court cannot go 
into motive behind the order. 1979 Lab IC 
(NOC) 106 (DB) (Madh PraJ. 

(62) Administrative instructions to officers re¬ 
quiring ad hoc appointments not to exceed three 
months’ term — Yet ad hoc employees allowed 
to continue beyond such term — Under newly 
framed Rules, employees reverted or discharged. 
— Those employees have no right to posts offi¬ 
ciated. It will not amount to dismissal, re¬ 
moval or reduction in rank. Assessment of their 
fitness cannot be said to be a stigma on the 
career and character — It is not made by way 
of punishment —r Article 311 (2) not applicable. 
A 1969 Delhi 246 (250, 255) : 1969 Lab IC 974 
£DB). 

(63) Temporary servant — Termination — 
Plea that U. P. Government Instructions dated 
12-2-1963 not complied — Instructions, held, 
administrative and not statutory. 1978 Lab IC 
(NOC) 3 (All). 

(64) Temporary Civil Judge — State Govern¬ 
ment, having regard to resolution passed by 


High Court, terminating his services —- Order 
not casting stigma on nis character or integrity 
nor visiting him with any evil consequences — 
Order not passed by way of punishment — Pro¬ 
visions of Article 311, held not attracted. A 
1970 SC 158 (160). 

(65) Extra departmental Branch Post Office 
Person in charge not a member of civil ser¬ 
vice and not entitled to protection of Art. 811. 
Relationship between Government and him was 
not that or an employer and an employee — It 
was only contractual — Article 311 cannot 
apply to termination of contracts. In the case 
of an alleged breach of contract there is no 
scope for invoking principles of natural justice. 
A 1^61 Mad 166 (169, 170) (DB). 

>-^o6) Termination of service of a probationer 
appointed in a temporary post — Petitioner 
selected for promotion to the post of a senior 
Draftsman in a temporary post, subsequently ap¬ 
pointed as probationer in a clear vacancy on a 
probationary period of one year — Petitioner 
continuing to work for 5 years — Termination 
of service on the ground that the post was tem¬ 
porary attracts Article 311 (2) — In the absence 
of a rule petitioner on completion of probation 
Is deemed to have been confirmed —- Termina¬ 
tion is illegal. A 1970 Assam 16 (19 to 25) 
(DB). 

28. Termination on basis of misconduct, 
negligence, etc.— ( 1 ) Misconduct denotes 
something more than negligence. The test 
In each case will be whether the servant is 
conducting himself in a way inconsistent 
with the faithful discharge of his obliga¬ 
tions undertaken by him either expressly or 
impliedly in accepting the service. The incon¬ 
sistency may arise on account of any act of 
the servant either in the course of his em¬ 
ployment or outside it which injures or has 
the tendency to injure his master’s business 
or interest or reputation. 1977 All Serv LJ 
415 (422) (Goa) ** 1977 Lab IC 1988 (1992) 
(Delhi) ** 1975 Lab IC 538 (541) (Cal). 

(Termination of service — Misconduct as 
foundation of termination — Termination 
without proper enquiry violates Art. 311 
( 2 ).) 

(2) Dereliction of duty — Officer charged 
of misconduct in discharge of his official 
duty punished for dereliction of duty — 
Misconduct in discharge of duty was wide 
enough to include dereliction of duty and 
it could not be said that there was no charge 
to sustain the finding. 1971 Lab IC 1478 
(1480) (DB) (Orissa). 

(3) All India Services (Death-cum-Retire- 
ment Benefits) Rules (1958), Rule 16 (2) — 
'Suspension on a charge of misconduct’ — 
Lack of efficiency, failure to attain highest 
standards of administrative ability etc. do 
not constitute misconduct. A 1979 SC 1022: 
1979 Lab IC 792. 

(4) Dismissal on ground of misconduct — 
Satisfaction of disciplinary authority for 
avoiding an inquiry and yet imposing a 
punishment must be objective. (1975) 2 Cut 
WR 1034 (DB). 

(5) Termination of temporary services for 
misconduct without any inquiry is in con¬ 
travention of Art. 311 and is unsustainable. 
(1973) 2 Mys LJ 536 ** 1975 Lab IC 858 (859, 
860) (All). ** 1972 Lab IC 937 (938) (Orissa). 
(If second show cause notice Is not issued 
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before punishment is imposed, order °i 
punishment has to be quashed.) 

(6) Where the termination of service of a 
temporary Government servant is by way 
of punishment, as it will be when the ter¬ 
mination is based on the misconduct, neg¬ 
ligence, inefficiency or other disqualification 
of the Government servant and amounts to 
"dismissal” or "removal” within the mean¬ 
ing of Art. 311, Clause (2) tiien a Proper 
notice as required by that clause must be 
given. A 1958 SC 36 (49) ** A.1959 Bomi 134 
(136) (DB) ** 1958 Jab LJ 187 (198) £>B) 
** A 1958 Mys 23 (25) (DB). ** A 1957 Bom 
175 (176 177* 178) (DB) ** A 1957 J & K 

11 (12) ** A 1957 Mys 8 (8) (DB) •• A 1958 
SC 232 (236) ** A 1957 Cal 4 (8) (DB). (It 
will amount to punishment notwithstanding 
that the servant had no right to the post of 
which he is deprived ) •• A 1964 SC 1854 
(1869 to 1864) ** 1962 Mys LJ (Supp) 487 
(490) ** (1959) 1 Lab LJ 245 (248) (DB) 
(Andh Pra). ** 1972 Lab IC 476 (477, 478) 

(All). (Circumstances preceding or attending 
upon the order of termination of services 
ought to be examined.) 

(7) No question of discrimination arises 
in case where services are terminated on 
account of unsatisfactory record. If, how¬ 
ever, allegation as to unsatisfactoriness is 
demonstrated to be a pretence or baseless, 
the act becomes arbitrary and open to tne 
attack of discrimination. 1980 Lab IC ‘260: 
1979 Mah LJ 828 (835) (DB) (Bom). 

(8) Even in the case of a temporary post, 
where termination of service or transfer to 
a lower post is actually resorted to as a mea¬ 
sure of punishment, for some misconduct, 
negligence, inefficiency etc., action of Gov¬ 
ernment would amount to a dismissal or re¬ 
moval from service in one case and to re¬ 
duction in rank in the other. A 1958 SC 36 
(49) *• A 1957 SC 886 (887) •* A 1958 All 
741 (746) (FB). 

(9) The termination of the services of a 
provisional Government employee on the 
ground that his character and antecedents 
are such as to make him unsuitable for 
employment under the State does not at¬ 
tract Art. 311. Where there is no defect in 
the process of verification of the antece¬ 
dents and character adopted by the State, 
there is no force in the contention that 
Art. 16 is violated. A 1965 Ker 63 (63. 64) 
(DB). 

(10) If the lapse or misconduct is one 
which is known to the authority before the 
person is promoted and not one which 
comes to light subsequent to the promotion, 
and if the authority concerned knowing of 
this lapse or misconduct promotes the civil 
servant without any reservations, then it 
must be taken that the lapse or misconduct 
has been condoned, and thereafter the ser¬ 
vant cannot be punished for his lapse or 
misconduct. A 1967 Madh Pra 284 (285, 286) 
(DB). 

(11) Dismissal for misconduct not in 
course of employment not sustainable. 1975 
Lab IC 1732 : 1975 Ker LT 503. 

(12) Dismissal — Charge of misconduct 
— Obtaining appointment by deceitful 


means cannot be a misconduct during the 
course of employment. 1973 Lab IC 1267 
(1270) (All). 

(13) Issue of show cause notice call mg for 
reply to a charge of misconduct — Order 
terminating services passed before expiry of 
time allowed for submission of reply — Pro¬ 
cedure prescribed under Art. 311 not follow¬ 
ed — Held, order was liable to be quashed 

— Misconduct was the foundation of the 
order which was an order of punishment. 
1971 UPTC 401 (All). 

(14) Where an order of discharge is at¬ 
tacked on the ground of mala fides and the 
authority in justifying the order refers to 
certain facts relating to the misconduct, 
negligence or inefficiency of the temporary 
servant it cannot be said that the order of 
discharge was made on a consideration of 
those facts set out in the plea made long 
after the passing of that order. A 1964 SC 
449 (453). 

(15) Termination of service of Govern¬ 
ment servant appointed on provisional basis 

— Order not indicating reason — Govern¬ 
ment alleging termination due to character 
and antecedents having been found unsatis¬ 
factory — Record relating to verification 
not placed before Court — Order quashed. 
1963 Ker LJ 1168 (1170). 

(16) Person appointed on provisional basis 

— Service terminated not by way of puni¬ 
shment but because character and antece¬ 
dents of person not found satisfactory for 
permanent appointment — Held, provisions 
of Arts. 16 and 311 are not violated. A 1965 
Ker 19 (23, 24). 

(17) Where the Government decides to 
punish the civil servant by dismissal or re¬ 
moval or reduction in rank on the ground 
of misconduct, inefficiency or other dis¬ 
qualification, and bases its action on such 
ground, Art. 311, Clause (2) will apply even 
though the Government could have simply 
terminated his service in the exercise of its 
right under the contract of employment or 
under the Service Rules independently of 
any question of punishment. A 1958 SC 36 
(49). 

(18) Termination of service as punishment 
for misconduct — Agreement between par¬ 
ties giving discretion to authorities to ter¬ 
minate services without assigning cause — 
Action proposed, however, was the result of 
enquiry conducted for misconduct — Man¬ 
datory provision in Art. 311 (2) is obligatory 
notwithstanding the agreement. A 1961 All 
338 (342) (DB). 

(19) Government of India Act (1935), Sec¬ 
tion 240 (3) — Temporary railway servant 
— Suspension from service on account of 
bad conduct and absenting from duty — 
Subsequent termination of service held by 
way of punishment — No opportunity to 
show cause given according to railway 
rules — Termination is illegal and void. 
1962 Pun LR 807 (817, 818) (DB). 

(20) Temporary servant — Order of dis¬ 
charge of temporary servant stating that he 
was not suitable for employment and pass¬ 
ed without following prescribed procedure 
including framing of charge etc. — Held, 
order was order of dismissal and was liable 


"A” in the citations stands for AIR 
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to be quashed. (1966) 2 Andh WR 78 (80) 
•* A 1964 SC 449 (456, 457). (Order of dis¬ 
charge stating that he was found un¬ 
desirable to be retained in Government ser¬ 
vice.) 

(21) The constitutional requirement of 
Article 311 should not be allowed to be 
avoided in a case where a person is sought 
to be discharged or reverted on the ground 
that he is undesirable but, failing the 
charge of misconduct, reliance is placed 
upon the fact that his service is temporary. 
This would be a colourable use of the 
power of discharge of temporary servant# 
and fraud on Article 311. A 1959 Tripura 
2 (6). 

(22) Removal of public servant whether 
probationer or temporary for misconduct 
of taking hush-money — Amounts to 
punishment — Removal without inquiry 
contravenes Article 311 (2) and is illegal. 
1975 Lab IC 91 (93) (Cal). 

(23) Dismissal from service on proof of 
misconduct — Complaint of denial of op¬ 
portunity to defend not justified — Peti¬ 
tioner also guilty of serious laches — Peti¬ 
tion challenging order dismissed. A 1979 
(NOC) 173 (Kant). 

(24) Railway Servants’ (Discipline and 
Appeal) Rules (1968), Rule 14 (ii) — Rail¬ 
way clerk participating in illegal railway 
strike and threatening willing workers and 
their family members with physical vio¬ 
lence — Disciplinary authority dispensing 
with enquiry under Rule 14 (ii) and re¬ 
moving clerk from service — Reasons for 
dispensing with enquiry under Rule 14 (ii) 
held had substance and nexus with object 
sought in order of removal. 1975 Lab IC 
1530 (1531, 1536, 1537) (Gauhati). •• (1977) 
2 Serv LR 681 (688, 689) (Guj). 

(25) Railway Servants (Discipline and 
Appeal) Rules (1968), Rule 14 (ii) — Dis¬ 
pensing with inquiry into charge of mis¬ 
conduct — Duty of disciplinary authority 
to record reasons in writing and to give 
delinquent servant opportunity of hearing 
— Non-compliance of — Order of removal 
liable to be quashed. 1978 Lab IC 193 (194) 
(DB) (All). 

(26) Termination of service for miscon¬ 
duct — Regular disciplinary action taken — 
Enquiry officer not exonerating delinquent 
but recommending punishment of warning 
for negligence — Innocuous order of termi¬ 
nation relying on service conditions — 
Article 311 (2) attracted — Alleged miscon¬ 
duct operates as foundation and not motive 
for termination. 1974 All Serv LJ 667. 


(27) Participation by a Railway employee 
In peaceful strike before it is banned by 
an order Under Essential Services Mainten¬ 
ance Ordinance (1960) does not infringe 
Rule 3 of Railway Services (Conduct) Rule# 
(1956). His dismissal on a charge of gross 
misconduct is illegal. A 1967 All 457 {459). 

(28) Conviction for an offence outside the 
course of employment does not ipso facto 
constitute ’misconduct’ entailing a summary 
termination of employment. Failure to gw* 
opportunity to show cause against order 
proposed violates natural justice. (1960) 70 

(29) Where the misconduct is of a sud- 
antial and serious nature as to unoer- 


mine the confidence that could be placed 
in him the employer would be justified in 
summarily dismissing such employee. Even 
a single instance of misconduct is sufficient 
to sustain such dismissal. (1964) 1 Lab LJ 
500 (515) (Mad). 

(30) The solitary or the isolated act of 
non-verification of the police statement of 
an unimportant witness, which may be 
treated as a mere omission of such a duty 
as to be imposed upon the superior police 
officer by the relevant paragraph of the 
Bombay Police Manual, 1959, Vol. Ill, can¬ 
not prima facie amount to an act of 'sub¬ 
stantial misdemeanour’' or ’grave delin¬ 
quency’. Order of removal on ground of 
’’dereliction of duty”. Held, cannot be sup¬ 
ported on any finding as to ’substantial 
misdemeanour* for which the punishment 
can lawfully be imposed. 1972 Lab IC 880 
(886) (DB) (Guj). 

(31) An order of discharge of a proba¬ 
tioner after an enquiry into charges of 
misconduct, negligence or inefficiency can 
generally be regarded as one by way erf 
punishment. But where the enquiry was 
conducted simply to ascertain whether the 
probationer was fit to be confirmed or not 
it cannot be regarded as an enquiry into 
any charge of misconduct. ELR (1965) 2 
Mad 24 (35) (DB). 

(32) It is not permissible under law, to 

dismiss or remove from service for mis¬ 
conduct under a pretended order of termi¬ 
nation of service. (1965) 11 Fac LR 191 

(195) (Cal). 

(33) Bihar Board of Revenue Miscellane¬ 
ous Rules, Rule 145 — Departmental pro¬ 
ceedings against ‘Kanungo’ — Kanungo 
forwarding report of abatement of rent and 
settlement of lands with new tenants —- 
His duty is not only ministerial — Though 
settlement is to be made by gazetted offi¬ 
cers, it is duty of Kanungo to place correct 
facts before them to enable them to make 
proper settlement. 1956 BLJR 825 (831) 
(DB). 


(34) Charges framed against civil se rvant 
when he was in dvll service can be conti¬ 
nued against him after retirement and if 
they are proved, Government is entitled to 
reduce his pension after considering the re* 
presentations made by him as a punish¬ 
ment under Article 470 (b) of Civil Service 
Regulations. A 1957 Mad 612 (612, 613). 


29. Termination in terms of Service Rule 
r contract of service.— (1) Termination of 
>rvice by notice or otherwise in accordance 
ith the terms of the contract of service is 
ot ’‘dismissal” or "removal” within the 
leaning of Article 311 and the condition 
s to affording of reasonable opportunity to 
low cause against the action proposed to 
e taken does not apply In jagg; 

k 1953 SC 250 (251) •• A 4958 SC 36 (49) 

• A 1954 SC 632 (634) •• A 1W 4 J® 

443) (DB) •• A 1957 Pat 541 (541) (DB) 

k. 1956 All 527 (528) (DB) •* A 1956 Cali 6«2 
667) ** 1969 Lab IC 710 (711, 712) (All) 

'•A 1963 SC 601 (603, 604, 605) s 1963 0) 

Iri LJ 491. (A 1960 Tripura 31 . ReversedJ 

* (1979) 2 Serv LR 104 : 1979 Lab IC 

NOC) 97 (All) ** 1979 Lab IC (NOC) 161 
DbT (All) « 1968 All LJ 735 (737) (DB) *• 
964 Raj LW 353 (356) (DB) M A 1963 Pat 
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190 (192) ** A 1962 Mad 376 (377, 378) (DB» 
** 1962 Mys LJ (Supp) 487 (489) ** A 1962 
Tripura 34 (49) ** A 1959 Andh Pra 251 
(254) (DB) ** A 1959 J & K 136 (137) (DB) 
** A 1958 Pat 653 (654) (DB) ** A 1966 All 
92 (94) (DB) ** 1958 All LJ 503 (504) (DB) 
•* A 1964 SC 1854 (1862). 

(2) Termination of temporary service — 
State having right in terms of contract anc ! 
service rules — Order not casting stigma 
— Court cannot go behind order to find 
out motive in passing order. A 1976 SC 2547 
(2556, 2557). (S. A. No. 2261 of 1966, dated 
3-1-1975 (All), Reversed.) 

(3) A substantive appointment to a per¬ 
manent post in public service confers nor¬ 
mally on the public servant so appointed a 
substantive right to the post and the Gov¬ 
ernment cannot terminate his service un¬ 
less it is entitled to do so (i) by virtue of 
a special term of the contract of employ¬ 
ment, for example, by giving the requisite 
notice provided bv the contract, or (ii) by 
the rules governing the conditions of his 
service, for example, on attaining the age 
of superannuation prescribed by the rules, 
or on the fulfilment of the conditions for 
compulsory retirement, or (iii) subject to 
certain safeguards, on the abolition of the 
post, or (iv) on being found guilty, after a 
proper enquiry on notice to him, of mis¬ 
conduct, negligence, inefficiency or any 
other disqualification. A 1958 SC 36 (42). 

(4) Railway Establishment Code (1951), 

Vol. 1 Rule 148 (3) — Railway Establish¬ 
ment Code (1959) Vol. 1, Rule 149 (3) — 
Permanent Railway Servant — Termination 
of his services on notice — Amounts to re¬ 
moval within Article 311 (2) — No provi¬ 

sion of enquiry and notice — Rules con¬ 
travene Article 311 (2) and are invalid. 
A 1964 SC 600 (610, 612, 617, 620, 626). (A 

1956 Pat 221 and A 1958 Raj 250 and A 
1959 All 439 and A 1960 Cal 264 and A 1962 
Mad 379, Overruled: Spe. App. No. 502 of 
1958 D/- 15-12-1959 (All) and LPA No. 81 
of 1961, D/- 6-4-1961 (Punj) and ILR (1960) 
12 Assam 441 and A 1963 Assam 94 (FB), 
Reversed.) 

(5) If it is sought to dismiss any servant 
of the Union or the State, the procedure 
prescribed in Article 311 (2) must be fol¬ 
lowed. The guarantee conferred by the 
Constitution, is merely a guarantee that, if 
the servant is sought to be dismissed or 
removed from service, then the provisions 
of Article 311 shall come into play. Dismis¬ 
sal or removal from service is to be judged 
by the consequences that the order brings 
about and by the tests laid down in Shyam 
Lai’s Case. A 1954 SC 369. 

(6) It is open to the Union or the State 
to enter into a contract of service and to 
provide for termination of the service by 
any notice that may be agreed upon as a 
term of the contract; and if there is ter¬ 
mination of service under the terms of the 
contract, which does not cast a slur on the 
employee or deprive him of any benefit 
already earned by him. such termination 
cannot attract the provisions ofi Article 311 
notwithstanding the fact that there was a 
suggestion of some misconduct against the 


servant and a preliminary enquiry was 
held, but no charge was framed against 
him. (1957) 59 Bom LR 1210 (1215, 1216) ** 
A 1963 Mvs 193 (198, 199. 200. 201. 202) 

(DB). 

(7) Where the Government does not 
choose to terminate the service of the Gov¬ 
ernment servant in exercise of its power 
under the terms of the contract of employ¬ 
ment, express or implied, or under the 
rules regulating the conditions of service of 
the Government servant, but decides to 
proceed against the Government servant on 
the basis of his misconduct, negligence, in¬ 
efficiency or the like and to inflict on him 
the punishment of dismissal or removal 
from service, the Government would be 
bound to comply with the requirements of 
Article 311 of the Constitution of India. 
(1963) 4 Guj LR 16. 

(8) The right to terminate the service of 
a servant without any notice on account of 
misconduct is a right which is inherent in 
the master under the ordinary law of 
master and servant and is by its very na¬ 
ture a right which is exercisable by the 
master against the servant by way of 
punishment. This exercise of right which 
is necessarily and always by way of 
punishment, does not cease to have that 
character when it is embodied in the con¬ 
tract of service between the master and the 
servant. The exercise of such a right whe¬ 
ther it be a part of the general law of 
master and servant or whether it be a part 
of the contract of service must always be 
in the nature cf infliction of punishment 
and the termination of service of the ser¬ 
vant in exercise of such right must neces¬ 
sarily amount to dismissal. (1963) 4 Guj LR 
16 J£4, 25). 

\y\9) In order to determine whether or 
not a Government servant was entitled to 
the protection of Article 311 (2), the proper 
legal test is not only imputation of miscon¬ 
duct but also whether evil consequences, 
such as forfeiture of pay allowance etc., 
flowed as a result of the order. A 1962 Pat 
40 (44, 45, 46) (DB). 

(10) Order terminating petitioner’s ser¬ 
vices under service rules for reason which 
has nothing to do with the charges levelled 
earlier against him for stopping his annual 
increment — Order of termination attach¬ 
ing no stigma or entailing no penal conse¬ 
quences — Order of termination cannot be 
regarded as one of dismissal. A 1965 All 252 
(252, 253) (DB). (A 1964 SC 423. Disting.) 


(11) There is no difference in principle 
between a case where the services of a 
Government servant are terminated in ac¬ 
cordance with the terms of employment 
contained in the Service Rules and one in 
which the service is terminated in accord¬ 
ance with the terms of the contract of ser- 

A 1958 SC 36 < 48 > ** A 1957 SC 886 

(887) ** 1962 Mys LJ (Supp) 457 (DB). 

(12) The services of a person can be ter¬ 
minated under the Rules only in the cir¬ 
cumstances and in the manner in which 
the employment of a Government servant 
m permanent service can be terminated or 
wnen the appointing authority certifies 
tnat a reduction has occurred in the num¬ 
ber of posts available for Government ser- 
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vants not in permanent service. A 1957 Pat 
555yf556) (DB). 

^/<13) The terms and conditions of service 
embodied in a contract of service cannot 
be altered by the Government unilaterally. 

A 1955 Assam 17 (20, 21) (DB). 

(14) Appointment of petitioner on provi¬ 
sional basis terminable on one month’s no¬ 
tice on either side — Neither a month’s 
notice nor a month’s salary in lieu of no¬ 
tice given or offered to petitioner before 
termination of service — Order of termina¬ 
tion held invalid and inoperative. 1963 Ker 
LT 1168 (1169). 

(15) Where the service of a Government 
employee is terminated on one month’s no¬ 
tice according to the terms of the contract 
of service, an irregularity in the notice 
will not entitle him to an order of re¬ 
instatement although he may be entitled to 
damages. A 1956 Pat 23 (28). 

(16) Though in the case of removal from 
service by way of penalty the employer is 
not bound to give any notice or to pay any 
salary in lieu of notice, he may choose to 
be more generous to the employee and pay 
him something to which he is not entitled. 
The action of the employer in such a case 
cannot be construed as not enforcing the 
penalty which he actually enforced or in¬ 
tended to enforce. A 1957 All 439 (445) 

* D (17) Where, according to the terms of 
service, it can be terminated on one 
month’s notice and it is so terminated, the 
mere fact that the Government servant was 
first charged with some misconduct, which 
charge was not pursued, does not show 
that the termination of service was by way 
of punishment and amounts to dismissal or 
removal. A 1957 All 408 (411) (DB) ** A 
1957 Cal 4 (8) (DB) ** A 1956 Cal 662 (667) 
** A 1956 Pat 23 (26, 27) (DB) ** A 1964 

Mad 335 (347) ** A 1961 All 64 (71, 72) (DB) 
** A 1957 All 439 (445) (DB) ** A 1956 

Cal 532 (536). 

(18) A provision in a contract of service 
under the Government that the employee 
can be "dismissed” or "removed” from ser¬ 
vice without being given an opportunity to 
be heard in his defence, is inconsistent 
with Article 311 (2) and hence ultra vires. 
A 1957 Cal 720 (726) (DB) ** A 1954 Cal 

566 (568). . 4 J . 

(19) Where the Government instead of 

terminating the services of a person accord¬ 
ing to the terms of the contract elects to 
dismiss him, as a punishment for some 
fault or misconduct, Article 311, Cl. (2) will 
apply and he will be entitled to a sufficient 
opportunity to show cause against the dis¬ 
missal. A 1958 SC 36 (49) ** A 1958 Mys 23 

(25) (DB) ** A 1957 All 408 (410) (DB) 

A 1956 Cal 662 (667) ** A 1954 Cal 495 

(497 y 

(20) Where under the Service Rules or 
under the contract of service the Govern¬ 
ment has the right to terminate the service 
of an employee on giving notice and termi¬ 
nates such service in the exercise of the 
rights, the motive operating on the mind or 
the Government is immaterial and the fact 
that the inducing factor is the misconduct, 
etc., of the servant will not make the step 
taken a punishment so as to attract tne 


provisions of Article 311 (2). A 1958 SC 34 
t49K>* A 1956 Bom 455 (458) (DB). 
fcs \C£T\ A person in a quasi-permanent ser- 
vlcfe-means one who has been in continuous 
Government service for more than three 
years and in whose favour the appointing 
authority has issued a declaration that he 
is a quasi-permanent servant. The services 
of a quasi-permanent servant can be termi¬ 
nated in the same circumstances as those 
of a permanent servant. A 1958 SC 36 (48) 

** A 1955 Punj 229 (230) (DB) ** A 1962 
Bom 45 (47) (DB) ** A 1961 Cal 454 (455). 

(22) When the termination of service is 
due to something which the Government 
servant has done, which enables the auth¬ 
orities, under the Service Rules to termi¬ 
nate the services without anything further, 
as for example, absenting himself without 
leave for more than seven days, the termi¬ 
nation of service does not amount to dis¬ 
missal or removal and Article 311, Cl. (2) 
does not apply. A 1955 Hyd 260 (261) (DB) 

** 1966 Cur LJ 968 (980) (Punj) (DB). 

(Reversed on another point in A 1977 SC 
1233) ** A 1958 Cal 407 (409). 

(23) Service under contract — Clause in 
contract providing for removal without no¬ 
tice for inefficiency, negligence etc. — Re¬ 
moval for misappropriation and tampering 
of record — Impugned order was one of 
dismissal in substance — Article 311 (2) 
comes into operation as clause does not 
cover the case. A 1969 Cal 164 (166) : 1969 
Lab IC 406. 

(24) Government servant making asper¬ 
sions on minister — Minister being in posi¬ 
tion of master, principles relating to master 
and servants apply — Dismissal of servant 
held proper. A 1962 Guj 197 (202, 203) (DB). 

(25) It is now well settled that even m 
the case of Government servants, if there 
be a contract or a rule by which there is a 
right to terminate the employment of an 
employee without going through the proce¬ 
dure prescribed for imposing punishment, 
the authority concerned will be justified in 
acting in terms of such a contract or rule. 
1965 Mad WN 271 (272). 

(26) Proceedings taken against the peti¬ 
tioner, a railway employee, under the Rad- 
way Services (Safeguarding of National 
Security) Rules, 1949, for his subversive 
activities were withdrawn by the authorities 
and the suspension order was revoked 
directing the petitioner to resume his 
duties. The day on which he resumed his 
duties he was served with an order under 
Rule 148 of the Indian Railway Establish¬ 
ment Code, Vol. I, terminating his services. 

Held, that there was nothing to indicate 
in the order that it was founded on any 
ground of misconduct on which Rule 148 ol 
the Establishment Code permitted the action 
taken by the Authorities. The allegation of 
subversive activities might have been then 
the impelling factor but the actual order 
had been made on the authority of the Ser¬ 
vice Rules, and not as a measure of punish¬ 
ment against the petitioner. A 1959 Assam 
120 (121, 122, 123) (DB). 

(27) Under Rule 5 (a) of Central Civil 
Service (Temporary Service) Rules, 1949, 
notice of termination need be given by the 
appointing authority to a Government ser- 
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vant in temporary service — Notice by 
authority who was appointing authority at 
time of appointment but not at time of 
notice, is valid. (1965) 11 Fac LR 191 (193) 
(Cal). 

(28) Contractual right intended to be en¬ 
forced against employee — Chance of ex¬ 
plaining conduct should be given. A 1960 
Cal 264 (268) (DB). (Overruled on another 
point in A 1964 SC 600.) 

(29) There is no fixed rule of law defin¬ 
ing the degree of misconduct justifying 
dismissal from service it is a question of 
fact in each case whether misconduct in 
question is inconsistent with the fulfilment 
of the implied or express conditions of 
service. (1964) 1 Lab LJ 500 (Mad). 

(30) Fundamental Rules, Rule 49 — Bom¬ 
bay Civil Services Conduct, Discipline and 
Appeal Rules, Rule 33 — Order appointing 
employee to post communicated by Deputy 
Secretary by and in name of Governor — 
Order published in Government Gazette 
and communicated to employee — Order 
amounts to contract of employment —■ 
Order is not invalid because sanction of 
Public Service Commission was not obtain¬ 
ed and if his services are terminated be¬ 
fore the date up to which he was appoint¬ 
ed without giving any reasons the termina¬ 
tion is contrary to Article 311. A 1963 Bom 
13 (16). 

(31) Punjab University Act (7 of 1947), 
Section 31 (2) (c) — University and its em¬ 
ployees — Relation between is contractual 
— Removal of employee — Writ petition 
for reinstatement — Not maintainable. A 
1969 Punj 391 (394, 395) : 1969 Lab IC 1406. 
(A 1968 Cal 206 held no longer good law in 
view of A 1969 SC (Notes) 208.) 

(32) The appointment to a permanent 
post in Government service either on pro¬ 
bation or on an officiating basis, is, of a 
transitory character and in the absence of 
any special contract or specific rule, the 
implied term under the ordinary law of 
master and servant, is that it is terminable 
at any time. (1959) 1 Lab LJ 245 (247) (DB) 
(Andh Pra). 

(33) Termination of service according to 
terms of contract — Government servant on 
probation — Explanation asked and warn¬ 
ing served for misconduct — Charge not 
framed and misconduct not mentioned as 
ground in termination order — Termination 
from service in accordance with service- 
contract though motivated by preliminary 
enquiry is not punishment — Article 311 (2) 
cannot apply. A 1965 Punj 94 (96, 97). 

(34) Defence Accounts Department (Tem¬ 
porary Service) Rules, 1949, Rule 5 — Ter¬ 
mination of service in terms of R. 5 — 
Order terminating services not suggesting 
misconduct or any other stigma — But ser¬ 
vice certificate granted on demand by em¬ 
ployee and issued in accordance with Rules* 
showing ability of employee as below aver¬ 
age and conduct unsatisfactory — Termina¬ 
tion was valid and certificate could not 
convert plain and simple order of discharge 

(305) ° ne 0t dismissai - A 1965 Punj 303 

(35) Since the fact that the petitioner a 
motor driver was convicted of an offence 


involving moral turpitude was established 
under the standing orders regulating the 
employment of the petitioner, the operation 
of which was continued even after the 
Mysore State Road Transport Corporation 
was established, it was perfectly within the 
competence of the disciplinary authority 
whoever he was, to impose the punishment 
of dismissal from service — The General 
Manager of the corporation was therefore 
competent to take disciplinary action 
though the employee was convicted before 
he became a servant of the corporation. 
1962 Mys LJ (Supp) 498 (502) (DB). 

(36) Order stating that Government ser¬ 
vant was removed from service under 
Rule 5 of Central Civil Services (Tempo¬ 
rary Service) Rules, 1949 — Held mere fact 
that words 'removed from service’ had 
been used would not convert 'termination 
of service’ into 'removal from service’ 
thereby bringing into operation provisions 
of Article 311. A 1968 Punj 106 (107) : 1968 
Labile 519. 

!7) Where the appointment is for a 
-x---ifled period of years, the services of a 
[Government servant cannot be terminated 
merely at the pleasure of the Government 
before the expiry of the period and if the 
Government wishes to terminate his ser¬ 
vices, he must be given sufficient opportu¬ 
nity to show cause against such termina¬ 
tion The same principle will also apply to 
the transfer of the Government servant to 
a lower post. A 1958 SC 36 (49). 

(38) A Government servant engaged under 
contract is free to prove that the order of 
termination is in effect an order of dismis¬ 
sal or removal within the meaning of Arti¬ 
cle 311 and have it set aside if the safe¬ 
guards provided by that Article have been 
ignored. 1962 Ker LT 362 (364) (DB). 

(39) Appointment made on provisional 
basis terminable by month’s notice on 
either side — Service terminated without 
such notice — Order of termination not for 
misconduct — Order also not indicating 
any other reason — Petitioner challenging 
order as capricious, arbitrary and mala fide 
on the ground that his juniors were retain¬ 
ed in service and a new recruit was ap¬ 
pointed in his own place — Governmen 
stating in its counter affidavit that the ter¬ 
mination was due to the petitioner having 
been found unsuitable on the ground of 
character and antecedents — Record regard- 
mg verification of character and antece- 
dants *? ot P laced before Court — Held, that 
the order should be quashed for the reasons 
that it violated the terms of appointment 
a™* 11 ^as arbitrary and mala fide. 1964 

(40) The termination of service in ac¬ 
cordance with the conditions of such ser¬ 
vice is not 'dismissal” or ''removal” within 

^ ^ aJlmg °L Article 311 (2) and hence, 
cases, the temporary servant is not 

aSSSf? th f- Z pportunity of showing 

... bis discharge contemplated by 

1 i«L s £ 36 (42 > ** A 1957 sc 

fSL*?®? V A 1957 R y d 12 < 13 > (db) ** a 

(12) ** A 1957 Orissa 27 (28) 
Bat 353 (355) < DB > ** A 
« ( * 7) , nc (1963 ^ 1 Lab LJ 334 

(337) (All) *• A 1960 All 647 (649). 
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(41) Termination of services of temporary 
Civil Judge, by State Government upon re¬ 
commendation of High Court, valid. A 1970 
SC .158 (161). 

(4j£) The Government is free to make 
special contracts of service with temporary 
employees and impose special terms in 
each case provided that they are not in¬ 
consistent with the Constitution A 1953 SC 
250 (252) ** A 1955 All 496 (498) : ILR 
(1956) 2 All 627 ** A 1963 Cal 421 (423) : 
(1963) 2 Lab LJ 569 ** 1962 Mys LJ (Sup) 
487. 

(43) Government’s power to terminate 
temporary service of civil servant at will 
is not restricted by any rule that it must 
terminate services of juniormost temporary 
civil servants first. The fact that enquiries 
were held were wholly immaterial — Ter¬ 
mination of his services with one month’s 
pay in lieu of notice was not mala fide and 
he could not invoke provisions of Art. 311 
(2). A 1964 All 278 (280, 284) (DB). (A 1963 
All 330, Overruled.) 

(44) If the termination of service is found¬ 
ed on the right flowing from contract or 
the service rules then prima facie, the 
termination is not a punishment and carries 
with it no evil consequences and so Arti¬ 
cle 311 is not attracted. ILR (1961) Mys 
1129 (1152) (DB) ** A 1967 Pat 404 (405) 
(DB) ** 1964 Raj LW 353 (356) (DB) ** A 
1963 Tripura 38 (43) •• A 1960 J and K 97 
( 100 , 101 ). 

(45) Temporary post — Appointment to. 
In substantive capacity — Post made per¬ 
manent — Appointment to such post in 
officiating capacity — Termination of ser¬ 
vice on 30 days’ notice held valid. A 1961 
All 421 (426, 428). 

(46) Where the service of a temporar 

Government servant is terminated after 
one month’s notice in accordance with the 
terms of contract of service, such termina¬ 
tion does not amount to "dismissal” or 
"removal” within the meaning of Art. 311. 
cl. (2). A 1958 SC 36 (49) ** A 1959 Bom 134 
(136) (DB) ** 1957 Ker LJ 729 (730) ** 1957 
BL JR 155 (157) (DB) •• A 1955 All 496 
(498) ** A 1954 Madh B 49 (52, 53) (DB) ** 
(1966) 1 Lab LJ 224 (225) (Punj) ** 1971 

Lab IC 1037 (1041) (HP) ** (1963) 76 Mad 

LW 164 (165) ** A 1960 Tripura 31 (33, 34). 
(Reversed on facts in A 1963 SC 601.) * 
1978 Lab IC (NOC) 101 (AP) ** 1977 Lab 
IC 977 (All) ** A 1977 Orissa 165 : 1977 Lab 
IC (NOC) 100 ** ILR (1973) Him Pra 20. 

(47) State Government having power 
tinder Rules framed under Article 309 and 
the Manual of Government orders to re¬ 
move temporary servants after a month’s 
notice — Government exercising the power 
under the rules and not on the ground 
that the servant did not deserve further re¬ 
tention, or with an idea to punish hun* 
The termination did not amount to ”dis- 
uiissal” or "removal” within Article 311. A 
1964 All 278 (284) (DB). (A 1963 All 390, 
Overruled.) 

(48) An order of discharge of a civil ser¬ 
vant engaged in accordance with the terms 
of his contract is not treated by Service 
Rules as an order imposing the penalty of 
dismissal or removal from service and in 
fact is not so treated by Rule 7 of the 


Bengal Subordinate Service (Discipline and 
Appeal) Rules, 1936. Where the order ter¬ 
minating the employment of a temporary 
servant stated that the notice was served 
as he was not considered to be suitable for 
employment in Government Service, the 
order of termination does not inflict any 
penalty and does not amount to an order 
of dismissal or removal and there is no 
contravention of Article 311 (2). The order 
is an administrative order and, no question 
of contravention of the principle of natural 
justice can arise. A 1960 Cal 306 (307, 309) 
** A 1965 Punj 162 (162, 163). 

(49) Even though a temporary clerk is 
first charge-sheeted, the termination of his 
service will be only according to the terms 
of his employment and not as a punish¬ 
ment if subsequently the charge is dropped 
and his services are terminated without 
entering a finding against him. A 1957 
Madh Pra 133 (134) ** A 1956 Him Pra 8 (8). 

(50) If a temporary Government servant 

is removed without any black mark or 
comment on the ability of the employee, 
then Article 311 does not apply. A 1960 
Madh Pra 230 (231) •* 1967 All LJ 806 : 

1967 All WR (HC) 607 (609). 

(51) Servant of Corporation under con¬ 
tract of service — Termination of service 
by payment of one month’s notice pay in 
terms of contract for unsatisfactory work 
— Acceptance — Servant cannot subse¬ 
quently challenge order of termination — 
Termination held legal and proper. A 1961 
Cal 108 (111). 

(52) Where the petitioner, holding a tem¬ 
porary post, continues in service after the 
probationary period and his services are 
terminated with a month’s notice; the ser¬ 
vice rules providing for such notice for 
temporary hands, the termination is legal. 
(1969) 71 Punj LR 343 (345). 

(53) A probationer can be discharged in 

the manner provided by Rule 55-B of the 
Civil Services (Classification, Control and 
Appeal) Rules. A 1961 SC 177 <180, 181). 

(ILR 1958 Cut 77, Reversed.) 

(54) Services of a railway servant ap¬ 
pointed temporarily and not either per¬ 
manently or for a definite period could be 
terminated in accordance with the terms 
of his appointment and when so terminated 
the servant cannot claim that he has a 
right to continue in service and that his 
removal from service is illegal. A 1954 All 
122 (122, 123) (DB). 

(55) Probationer — Termination of ser¬ 
vice in accordance with rules governing 
conditions of service — Not a dismissal or 
removal — Civil servant not entitled to 
protection under Article 311 (2). A 1963 SC 
1552 (1553, 1554). 

(56) The mere fact that the temporary 
servant has been given a memorandum in¬ 
forming him of certain charges and asking 
him for his explanation on the charges as 
well as to why disciplinary action should 
not be taken against him cannot prevent 
the Government from taking action under 
the service rules, without holding a depart¬ 
mental enquiry if it is otherwise satisfied 
that his conduct and work are unsatisfac¬ 
tory. A 1964 SC 1854 (1863) •* 1968 Lab IC 
767 (771, 772) (Punj) (DB) •• A 1967 Punj 
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238 (240) : 68 Punj LR 806 (DB) ** (1967) 
69 Punj LR 50 (55) (DB) ♦* A 1965 Punj 
94 (96). 

(57) Probationer — Termination under 
Rule 9 of Civil Services (Punishment and 
Appeal) Rules (1952) — Show cause notice 
as to why her services should not be ter¬ 
minated — Charge that her work and con¬ 
duct had not been satisfactory — Service 
terminated after consideration of the ex¬ 
planation — Termination did not amount 
to dismissal within Article 311 (2) as it was 
not made by way of punishment A 1967 
Punj 213 (215, 216) (DB). 

(58) Termination of service of Temporary 

servant — Termination because of some 
misbehaviour on his part — Provisions of 
Article 311 apply and an enquiry contem¬ 
plated by that provision has got to be 
made. 1967 All LJ 806 : 1967 All WR (HC) 
607 (609). 1 

(59) M. P. Civil Services, (General Condi- 

“°ns of Service) Rules (1961), Rule 8 — 
Applicant appointed as temporary Sub- 
Inspector of Police — Service liable to be 
terminated on one month’s notice — No- 
** ce °f termination signed but not served 
— Meanwhile order of confirmation passed 
and gazetted — Notice served and services 
declared to have been terminated — Notifi¬ 
cation corrected by issuing corrigendum — 
Held that order of confirmation was valid 
and could not be cancelled — Order subse¬ 
quent to confirmation held ultra vires and 
quashed. A 1965 Madh Pra 208 (210, 211) 

(DB). 

(60) Government servant holding lien on 
post under State Government of Punjab — 
Temporary appointment in Himachal Pra¬ 
desh on service contract — Termination of 
service will be governed not by rules but 
by terms of contract — No legal bar to 
terminate his services with one month’s 
notice under contract even if he was a 
direct appointee and not a deputationist A 
1965 Him Pra 55 (56, 57.) 

(61) Temporary Government servant — 
Order of discharge on ground of insubordi¬ 
nation without giving opportunity to show 
cause held amounted to dismissal and pass¬ 
ed in violation of provisions of Section 126, 

and rt K - Constitution — Protection of Sec- 
non 126 is available to temporary post 
when services are terminated by way of 
punishment. A 1959 J and K 13 (14, 15, 16). 

(62) If the retrenchment is carried out 

L? Ur .l Uai l ce °- f a specific Service Rule, 
men, the termination of service would be 

in terms of a specific Service Rule, and 
would not be a punishment so as to 
a-Ii, ute a dismissal or removal within 

A wil SC at (« 4 4* adh B 54 (57) (DB) ** 

waf R ® latl ons Department of Punjab 
}Y as c ontermmous with the continuance of 

* aI d Post the State had no power ^ te?- 

post i^elf ^7 iCeS V° f ^ at ° ffl ^ r when the 
wav of hi. 1 oontmuuig. If any action by 

taken ° f th^ :i +v. llnai 31 Proceedings was being 
Article I* State must comply with 

SC 1004 <10$ lo^io^'Sb^cV 4 ' 
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(64) Termination of service — Petitioner 
holding temporary post — Petitioner con¬ 
tinuing in service after probationary period 
— His services terminated with one month’s 
notice — Service rules providing for such 
notice for temporary hands — Termination 
legal. (1969) 71 Punj LR 343. 

-^*(65) Person in temporary service under 
Government — Termination of service by 
one month’s notice under Rule 5 (1), Jammu 
and Kashmir Civil Service (Temporary Ser¬ 
vice) Rules, 1961 — Order neither mala fide 
nor offending Art. 14 on the ground of dis¬ 
crimination — Order of termination carries 
no stigma against the person and hence will 
not be set aside on the ground of non-fulfil¬ 
ment of procedure prescribed by Art. 311 
read with Sec. 126, Jammu and Kashmir 

^To ^b'Tc f27 2 970 J and K 156 <156 ' 157): 

(66) Civil servant officiating in post for 
fixed period — Reversion to substantive 
post before expiry of term — Has no right 
to maintain writ petition against Govern¬ 
ment unless his fundamental right or right 
under Art. 311 is affected — Claim based 
on contract High Court does not enforce 
contractual rights — Remedy by way of 
suit against Government is open. A 1970 
Punj 315: 1970 Lab IC 1009. 

rtuS Appointment of a person with con- 
a ? to liability of termination ofser- 

nn W prm!^ OUt fi notlce — On being terminated 
on ground of remaining absent, not entitled 

^c* notlCe i.- 0r pay m lleu thereof — No stigma 

LJR h 167 ~~ Art ' 311 not at tracted. 1970 

District Board Employee 
Termination of service on one month’s 

Vabdlty” termS ° f letter of a PPoin tment* — 

The conditions stated in the letter 

to binH > V n h t ? ien l + 0f the Secretary continued 

Partles even after his confirma¬ 
tion and his services could be terminafpri hv 

“ce r wTth°V P iSCha ^ ^P^iter^accord- 

ance with the condition of the letter of an- 
pomtment as this condition was almost £ 
ft? same terms as Rule 1 in Part V-a of 

?? ard Rules (1926) RuleA in 
hf rt +»y" A of the district Board Rules (I99fi) 
t h J^ tbe same force as if enarted to^he Dis¬ 
trict Boards Act. The power to discharse an 

omy ^causTorfh 1 in the apPo“Tu“ 

ing in hfm ^ P °'I e n to appoint vest- 

Distrtof t Board°to dS ^ P°™*’ hfthe 

mode oT’S.^r S ad Provision for Se 

m in Part^?^ g Sf h fi? made in Rule 1 

1313 (1316 the ., Rule s. 1974 Lab IC 

(Punj). 16 ^ 1319 and 1323 1326) (FB) 

term* -^°W^l Ual appoil ?tment for a fixed 

« a - 

notice t ? rmlnable on a month’s 

on Proof of unsuitability for efficient 
performance of duties - ^ 
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ground that services are no longer required 
invalid. (1972) 2 Mad LJ 64. 

(71) Termination in accordance with terms 
of employment of a temporary heavy 
vehicle’s driver aged 59 years on ground of 
unsatisfactory service cannot be questioned. 
1973 Lab IC 270 (270) (Orissa). 

(72) Where the order of termination was 
not pursuant to disciplinary action but un¬ 
der a totally different provision namely, 
Rule 5 of Central Service (Temporary Ser¬ 
vice) Rules (1949). Art. 311 could not be in¬ 
voked in absence of adequate data suggest¬ 
ing penal nature of the order. 1973 Serv LC 
92 (Delhi). 

(73) The motive operating in the mind of 
the Government is wholly irrelevant if the 
Government has the right under the con¬ 
tract or the rules to terminate the services 
of the temporary employee in which event 
the order cannot be regarded as an order of 
'dismissal’ within Art. 311 of the Constitu¬ 
tion. 1973 Serv LJ 273 (Delhi). 

(74) Termination of temporary Services 
for misconduct, in terms of employee’s ser¬ 
vices — Order of termination not visiting the 
employee with penal consequences or attach¬ 
ing any stigma — Protection under Art. 311 
(2) cannot be invoked. 1973 All Serv Rep 
947 (Punj). 

(75) A termination of service brought by 
the exercise of contractual right is not per 
se dismissal or removal within Art. 311 of 
the Constitution. 1974 Cal LJ 126. 

(76) The mere fact that the authority 
while making the order took into considera¬ 
tion the complaints against the servant do 
not conclusively justify the finding that the 
order was made by way of punishment. 
Consequently, the provisions of Art. 311 will 
not be attracted in such a case. 1974 Lab 
IC M7 (928) (Him Pra). 

o'6'l) Appointment of physical instructors 
on temporary basis — Termination of ser¬ 
vice contrary to terms of service — Grounds 
of termination wholly extraneous to the 
assurances given in the letter of appoint¬ 
ment for continuation in service after 
period of six months — Their services could 
have been terminated only if they failed to 
fulfill the conditions in the appointment let¬ 
ter — Order dispensing with the services 
was not legal. 1974 All Serv Rep 125 (131) 
(Punj). 

(78) Termination of service of temporary 
employee according to condition of appoint¬ 
ment — Payment of salary and allowances in 
lieu of notice period of one month not paid 
simultaneously with order of termination ol 
service — Termination illegal. (1974) 2 Serv 
LR 814 : 1974 Serv LJ 365 (Punj). 

(79) Where the services are terminated in 
accordance with the terms of contract 
service rules of natural justice are not re¬ 
quired to be observed. ILR (1974) 1 Delhi 
660 (671) (DB). 

(80) Held, the authority to terminate the 
artist’s service on six months' notice em¬ 
anated from the contract; but nonetheless it 
had the effect of violating Art. 311 (1) ot 
the Constitution. The enforcement of the 
notice clause could not amount to mere y 
termination of service, but amounted to re¬ 
moval from service within meaning of Arti¬ 


cle 311 (1) of the Constitution. Since the 
provisions of Art. 311 (2) of the Constitu¬ 
tion were not complied with in this case, 
the notice of termination was void. 1975 Lab 
IC 423 (425) (All). 

(81) Contract of service for one year with 
no option to resign before that period, or to 
apply elsewhere for appointment — Termi¬ 
nation of service before that period for ex¬ 
traneous reasons — Invalid. Further the 
Government is estopped from cutting short 
the period of service of the petitioner. 1975 
Lab IC 1275 (1276 to 1278) (Him Pra). 

(82) When a first appointment or promo¬ 
tion is made on probation for a specified 
period and the employee is allowed to con¬ 
tinue in the post after the expiry of the 
period without any order of confirmation, 
he shall be deemed to continue in his post 
as a probationer only in the absence of any 
indication to the contrary in the original 
order of appointment or promotion or the 
service rule. In such a case, an express 
order of confirmation is necessary to give 
the employee a substantive right to the post. 

However, if the service rules fix a certain 
period of probation, beyond which the pro- 
bationary period cannot be extended, if the 
employee is allowed to continue in the post, 
on completion of the maximum period or 
probation, he must be deemed to have been 
confirmed in the post by implication. 1975 
Serv LWR 58 (Punj). 

(83) Strike by Employees of Electricity 
Board — Termination of service by offering 
one month’s pay as permitted by conditions 
of service — Termination, though without 
enquiry, being not penal, not violative of 
Art. 311. 1976 Lab IC 348 (350, 351) (DB) 
(Punj). 

(84) Order of termination of services — 

Order stating that services were terminated 
as per conditions of appointment 
order — Though delinquency of employee 
Is a motive but not foundation of order, he 
is not entitled to protection of Art. 311. A 
1977 Orissa 165 (167): 1977 Lab IC (NOC) 

100 . 

(85) Termination in terms of contract of 

service — Service terminable at any time 
by order — Due notice of such order given 
— Provisions of Art. 311 would not be at¬ 
tracted. 1977 Lab IC 1179 (1186) (DB) 

(Gauhati). 

(86) Broadly speaking, administrative order 
confers no right but this principle is subject 
to exceptions. In this case. Government 
order regulated the conditions of service of 
the members of work-charged establishment 
and it, therefore, conferred a right on such 
employees It also imposed a duty on the 
competent authority to assign full reasons 
for terminating the services of a member 
and to obtain approval of the next higher 
authority to proposed action where the order- 
terminating the service of the employee did 
not comply with the requirement of the 
Government order, order passed was illegal 
and void. 1977 Lab IC (NOC) 73 (All). 

(87) A temporary appointment can be 
made against a permanent post — One of 
the terms of appointment being that ap¬ 
pointment could be terminated at any time 
without prior intimation — Order terminat- 
ing service legal. (1977) 1 Serv LR 506; 1977 
Lab IC (NOC) 69 (Pat). 
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(881 Dismissal without notice but by giv¬ 
ing one month’s salary in lieu of notice — 
Absence of express term in contract or usage 
to that effect — Order of dismissal liable to 
be set aside. 1978 Lab IC 1062 (1064) (Mad). 

(89) X engaged as staff artist in All India 
Radio on a short term contract for 3 years 

— Notice by authority to X intimating that 
the contract will not be renewed for any 
further term — Challenge under Art. 311 

— Mala fides — Proof of — Where the 
order on the face of it is innocuous and casts 
no stigma, the court will not delve into 
secretariat files to make out mala fides. 
1978 Lab IC 1242 (1245) (DB) (Ker). 

TO. P. No. 905 of 1975, D/- 22-12-1977 

(Ker), Reversed.] 

(90) Public employment — Tests for deter¬ 
mination — Approved chemist shop under 
E. S. I. (Medical Benefit) Scheme, W. B. — 
Appointment made on the basis of terms 
and conditions cf service of approved Che¬ 
mist Shops under the said Scheme — Agree¬ 
ment which governed the terms and condi¬ 
tions of employment of approved shops ad¬ 
mittedly one under E. S. I. Medical Benefit 
Scheme, which was itself framed under Sec¬ 
tion 97 of E. S. I. Act — Notice ordering 
the shops holder to cease functioning in pur¬ 
ported use of power under Clause 21 of the 
agreement — Order, though made in exer¬ 
cise of the power under the contract, was 
not an order of termination simipliciter but 
cast a stigma viz. the continuation of the 
shcp would be prejudicial to the M. B. 
scheme — Principles of natural justice at¬ 
tracted — Order was quashed as it was 
made without offering an opportunity of 
being heard to the owner of the shop. (1978) 
82 Cal WN 217 : 1978 Lab IC (NOC) 20. 

(91) Termination of services of ad hoc 
employee — Cannot be deemed in the eye of 
law as identically equivalent to an aspirant 
for the post which he is likely to vacate — 
Termination in accordance with letter of 
appointment — No question of Art. 311 be¬ 
ing attracted. A 1979 Punj & Har 149 (152, 
153) : 1979 Lab IC 575 (FB). 

(92) Wrongful termination of service of 
employee — Submission to order of termi¬ 
nation and acceptance of dues in terms of 
service contract — Held did not amount to 
waiver of his other distinct right to recover 
damages for wrongful termination. 1979 Lab 
IC 506 (512) (Cal). 

(93) Master and Servant — Termination 
of service — Service for indefinite period, 
terminable by reasonable notice on either 
side — Termination by one month’s notice 
held wrongful and illegal. 1979 Lab IC 506 
(510, 511) (Cal). 

(94) Article 311 is not attracted if a proba¬ 
tioner or a temporary servant is removed 
from his post, or even when permanent 
Government servant is compulsorily retired, 
in accordance with service rules, or is re¬ 
duced in rank from officiating post without 
inquiry, provided no stigma is cast against 
him, the underlying reason being that the 
incumbent does not possess any right to the 
Post. Art. 311 is not attracted to such cases 


where unsatisfactory work or conduct 
merely furnishes the motive and not the 
basis for the order. Art. 311 would not be 
attracted unless it can be shown that the 
order though unexceptional in form is made 
following a report based on misconduct. 1980 
Lab IC 260: 1979 Mah LJ 828 (832, 833) 

(DB). 

(95) Appointment as Sub-Inspector — 
Police Rules are not applicable — Order of 
appointment making Central Civil Services 
(Temporary Service) Rules, 1965, applicable 
— Appointee cannot challenge his termina¬ 
tion in terms of those rules because tem¬ 
porary service rules apply to him not 
by statutory force but by agreement. 
1980 Lab IC (NOC) 67 (Delhi). 

(96) There is nothing in the Constitution 
which affects the right of the Government 
to terminate temporary employment in ac¬ 
cordance with the terms of the engagement. 
(1974) 1 Malayan LJ 3. 

30. Phraseology of order does not deter¬ 
mine its nature. — (1) The form of the order 
or the language employed therein, eg., the 
use of word 'dismissal’ was not conclusive 
on the question whether it constituted 're¬ 
moval’ or 'dismissal* so as to attract Arti¬ 
cle 311 (2). In order to decide this question, 
Court was entitled to look into facts antece¬ 
dent to order as well as its contents and 
‘substance.’ A 1969 Cal 164 (166): 1969 Lab 
IC 406 ** A 1964 SC 1680 (1685,1686): (1964) 
2 SCJ 300. (If the order though in the form 
merely of determination of employment is 
in reality a cloak for an order of dismissal 
as a matter of punishment, the Court would 
not be debarred in giving effect to the rights 
conferred by statutory rules upon the em¬ 
ployee.) ♦* A 1964 SC 449 (456) ** 1977 Lab 
IC 1206 (Cal). 

(2) The test for attracting Art. 311 (2) of 
the Constitution is whether the misconduct 
or negligence is a mere motive for the order 
of reversion or termination of service cr 
whether it is the very foundation of the 
order of termination of service of the tem¬ 
porary employee. The form of the order, 
however, is not conclusive of its true nature. 
The entirety of circumstances preceding or 
attendant on the impugned order must be 
examined by the Court and the overriding 
test will always be whether the misconduct 
is a mere motive or is the very foundation 
of the order. ILR (1974) Him Pra 1197 ** 
1971 Lab IC 999 (All). 

(3) Order not giving reasons for reversion 
cannot be held to be innocuous as the real 
import of the order had to be considered. 
(1968) Lab IC 1590 (1593) (Punj). 

(4) Notwithstanding the use of such in¬ 
nocuous expressions in the order like 'ter¬ 
minate” or "discharge” the Court in order 
to ascertain whether the public servant has 
been punished must apply two tests viz (1) 
whether the servant had the right to the 
post or the rank, and (2) whether he has 
been visited with evil consequences and 
hold that he has been punished if either of 
the tests is satisfied. A 1964 SC 1854 (1861) 
** 1968 Serv LR 232 (234) (Punj) ** A 1966 
Orissa 173 (178, 179) (DB). (Not form but its 
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substance is to be considered.) ** A 1958 SC 
36 (49, 50) ** A 1957 All 241 (243) ** A 1956 
Bom 455 (458) (DB). 

(5) Where after an informal enquiry an 
employer finds that the conduct of an em¬ 
ployee is such that he is not suitable tor re¬ 
tention in service, Art. 311 does not apply 
as the termination is merely motivated by 
the misconduct. But where the employer 
goes further and starts a formal enquiry, 
appoints an enquiry officer, asks the delin¬ 
quent to give a formal defence and explana¬ 
tion of his conduct and then comes to a con¬ 
clusion that he has committed misconduct 
and bases the termination on that miscon¬ 
duct, it would be a case where the miscon¬ 
duct is the foundation of the order. 1972 
Lab IC 1593 (1594, 1595) (Madh Pra). 

(6) Order reverting Government servant 
from the post to which he was promoted 
provisionally — Order also demanding re¬ 
fund of difference in salary drawn — Em¬ 
ployee not aware of the condition as to re¬ 
fund — Order is one effecting reduction in 
rank — Order cannot become valid by 
striking out that portion imposing the con¬ 
dition as to refund — Order to be examin¬ 
ed as such in the light of Art. 311. 1966 Cur 
LJ 813 (817): 70 Pun LR 621 (DB). 

(7) Even if an order of reversion is 
wholly innocuous and is not passed by way 
of punishment but either as a necessary 
consequence of the order of reversion or in 
pursuance of it some penal consequences 
ensue the provisions of Article 311 (2) would 
be attracted. ILR (1966) 1 Punj 84 (122, 123) 
(DB). 


(8) Mere use of the word "discharge” in 
the order will not make it any the less a 
punishment when by such discharge the 
servant has lost his lien on a substantive 
post and the order has thus entailed penal 
consequences for him. A 1960 Manipur 45 
(48, 49). 

(9) Question whether services were pro¬ 
perly terminated — Substance of the notice 
and not the label given to it should be look¬ 
ed into. 1962 Mys LJ (Supp) 457 (458) (DB). 
** (1976) 1 Serv LR 760 (763) (Cal) ** ILR 
(1975) 2 Ker 678 (DB) ** 1976 Lab IC 806 
(Delhi). 


(10) Service of a temporary servant ter¬ 
minated without formal enquiry under con¬ 
ditions of service — The word punishment 
used in the notes on the file were held to 
be loosely used — The termination of ser¬ 
vice was held legal. (1966) 68 Punj LR 452 
(463. 464. 465) (DB). 

(11) It is not the phraseology used by the 
Government that matters but the actual 
effect of the order made. Thus, where tne 
Government servant is compulsorily retired 
a few years after his entertainment in ser¬ 
vice on the ground of his taking part in sub- 
versive activities, it is prima facie an order 
of "removal” within the meaning of Arti¬ 
cle 311. A 1958 Andh Pra 288 (292) (DB). 

(12) Where the order of compulsory re¬ 
tirement clearly held the Government ser¬ 
vant responsible for the allegations mad- 
against him, and it directed the recovery of 
a certain sum from him and stated that his 
continuation in service was not considered 


proper in public interest. Held, that the 
order of compulsory retirement although it 
was stated to be made under Rule 244 (2) 
of the Rules really amounted, in its essence, 
to a penal order. A 1962 Raj 258 (264) (DB). 

(13) In determining whether termination 
of service amounts to dismissal, the antece¬ 
dent enquiry made by the employer is not 
material, but what is material is the actual 
action taken by him in pursuance of the 
opinion formed by him. Where the actual 
order passed was that the service had been 
terminated and that one month’s salary was 
to be given in lieu of notice and it also stated 
that the employee concerned was entitled to 
know the reasons for the termination of his 
service and that he could obtain a copy of 
the finding regarding this if he wanted: 
Held, that his fact would not warrant the 
conclusion that the action taken by the peti¬ 
tioner was merely a camouflage. The action 
taken was not punitive so as to amount to 
dismissal. (1958) 60 Bom LR 72 (74) (DB). 

(13A) Discharge simpliciter of temporary 
Government servant — Communication of 
adverse remarks to him does not turn the 
simple order of discharge from service into- 
punishment. 1972 Serv LR 567 (Punj). 

(14) First orders by Vice-Chancellor, dis¬ 
approving appointment of petitioner as lect¬ 
urer but allowing him to continue for some 
time passed without notice to petitioner — 
Subsequent order disapproving appointment 
passed after issuing show-cause notice — 
Held, second order must govern petitioner’s 
case as first order though illegal and void 
was superseded by second order. A 1966 Pat 
11 (13) (DB). 


(15) Where the show cause notices issued 

to temporary Government servants were 
couched in language which was innocuous 
but termination of their services was des¬ 
cribed as "removal” under the heading "dis¬ 
ciplinary action” in an officially publicised 
document issued on behalf of the Govern¬ 
ment, it was held that the action taken 
against them was really punitive because it 
had the result of stigmatising them and 
hence the notices were liable to be Quashed. 
1969 All LJ 135. ** 1980 Lab IC (NOC) 67 

(Delhi) ** 1977 Lab IC (1179) (1185) (DB) 

(Gauhati) ♦* 1975 Lab IC 1094 (1095) (All). 

(16) Order of simple termination — Affi¬ 
davit filed by Government In support of ter¬ 
mination indicating its reasons for passing 
the order — Court in such circumstances 
can go beyond the order and see whether 
any stigma is attached to the servant. (1972) 
o r-.i* wr ifilQ 


(17) Termination order not containing 
words attaching stigma to employee — Court 
can still look at all circumstances to see 
whether order is by way of punishment. 
(1972) 2 Serv LR 672 (Delhi). 

(18) No evil consequences can be thought 
of affecting the future career of a Civil 
servant when his service is terminated and 
he is described as under suspension when 
in fact he was under such suspension not in 
connection with any departmental proceed¬ 
ing but because of some criminal prosecu¬ 
tion against him. 1977 Lab IC 1179 (1187) 
(DB) (Gauhati). 

31. Automatic termination of service un¬ 
der Service Rules.— (1) Dy. Commissioner 
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refusing leave to clerk in March 1960 and 
intimating that if he did not report for duty 
within seven days he would be deemed to 
have resigned from Government service — 
Clerk not reporting for duty thereafter, and 
instead offering himself as candidate for 
election to Town Municipal Council in 1964 
— Held, failure to report for duty resulted 
in cessation of employment and acceptance 
of resignation was superfluous — Clerk was 
not holder of office of profit, when he offered 
himself as candidate. (1966) 2 Mys LJ 479 
(480) (DB). 

(2) Service Regulations providing that 
there is automatic termination of service on 
overstay — Still removal from service for 
overstaying leave without giving opportu¬ 
nity to show cause is illegal. A 1966 SC 492 
(494, 495) ** 1976 Lab IC 534 (Him Pra) ** 
1972 Lab IC 394 (J and K) ** A 1971 All 
346 (347): 1971 Lab IC 964. ** 1969 Lab IC 
117 (118) (Mys). 

(3) It is by now well settled that from 
the constitutional standpoint, "removal” and 
“dismissal,” stand on the same footing ex¬ 
cept as to future employment. In the con¬ 
text of Sec. 240 (3), 'removal’ and 'dismis¬ 
sal’ from service, are synonymous terms, the 
former being only a species of the latter. 
Moreover, according to the principle of in¬ 
terpretation laid down in Section 277 of the 
1935 Act, the reference to dismissal in Sec¬ 
tion 240 would include a reference to re¬ 
moval. A 1975 SC 2045 (2048): 1975 Lab IC 
1493. 

(4) Temporary appointment — Upon ex¬ 
piry of the period the incumbent ceases to 
be in employment and Art. 311 does not 
apply. A 1962 Cal 420 (423. 424). 

(5) Termination — Temporary clerk with 
about 13 years of service removed for negli¬ 
gence in duties despite warning — It can¬ 
not be said that removal ordered after the 
maximum age for entry into government ser¬ 
vice amounts to dismissal. Every such order 
cannot be said to be dismissal 1976 Lab IC 
1029 (DB) (Orissa). 

(6) When a Government servant is con¬ 
victed on a criminal charge, his dismissal 
cannot be automatic, unless there is a speci¬ 
fic rule for such automatic termination of 
service on conviction of criminal charge. 
(1977) 2 Cal LJ 98 (106). 

(7) Service Rule providing for automatic 
termination of service in certain contingency 
(continuous absence from duty without 
leave) is invalid as oifending Art. 311 — 
Hyderabad Civil Service Rules, Rule 29 (2) 

suc ‘h a rule and hence not invalid. 
1975 Lab IC 76 (80, 81) (Andh Pra). 

(8) Rule 76, Bihar Service Code (1952) 
prescribes antomatic termination of service 
tor continuous absence for 5 years — Order 

. automatic termination of service without 
ng opportunity to Government servant 

Sn?23 s Art - 311 A 1971 SC 1409 : 1971 Lab 

Iv^ 881. 

(9) No show cause notice served on Gov¬ 
ernment servant — No order of dismissal or 
aiscnarge passed — Absence from duty by 
government servant claimed to have result- 
ea m automatic discharge from service — 
services of Government servant cannot be 


dispensed with arbitrarily — Such claim of 
automatic discharge wholly untenable — 
Article 311 (2) must be fully and strictly 
complied with. 1970 Lab IC 506 (508) 
(Jjmd K). 

C 32J Distinction between ’removal' and 
’ohsmissal.’— See also Note 24 — (1) Al¬ 

though both ‘'dismissal” and “removal” con¬ 
note a penalty, removal does not disqualify 
a person from future employment under the 
Government, while "dismissal” does so. A 
1957 SC 892 (895) ♦* A 1957 Andh Pra 794 
(803) (DB) *♦ A 1957 Assam 77 (80) (DB) 
** A 1955 Cal 556 (558) ** A 1959 Tripura 
51 (56) ** A 1975 SC 1064 (1066): 1975 Lab 
IC 661 ** 1975 Lab IC 283 (Him Pra). 

(2) Regulation 20 (a) framed under Sec¬ 
tion 28 (6), Madras Port Trust Act, 1905, em¬ 
powers Board to withhold contribution to 
provident fund account in a case of resigna¬ 
tion or dismissal of a subscriber for mis¬ 
conduct. Where lesser penalty of removal 
from service for misconduct is imposed the 
subsequent order withholding contribution 
to provident fund, amounts to further puni¬ 
shment not warranted by Regn. 20 (a). 
This Regulation recognises the well establi¬ 
shed distinction between dismissal and re¬ 
moval. (1970) 2 Mad LJ 478 (DB). 

33. Removal of honorary servant.— (1) 

The removal or dismissal of a special con¬ 
stable is covered by Clause (2) of Art. 311 
even though he does not get any remunera¬ 
tion, as the removal may have the effect of 
casting a slur on his character. A 1954 SC 
369 (374) ** A 1953 SC 250 (251) ** A 1955 
Orissa 33 (Pr. 4) (DB). 


(2) Honorary Magistrate (Special 1st 
Class) appointed under Sec. 14 (1) Cr. P. C. 
holds "civil post” within meaning ofl Arti¬ 
cle 311, even though he is not a salaried 
officer. 1961 (1) Cri LJ 657 (658) (Ker). 

(3) Services of Honorary Medical Officer 
terminated by Government under its right 
to do so at any time without any notice and 
without any reason — Motive of Govern¬ 
ment behind order of termination is no* 
material — Termination not by way of 
punishment — Officer not entitled to pro¬ 
tection under Art. 311 (2). 1961 Ker LT 662 
(686, 689). 

34. Discharge.— ( 1 ) The word "discharge” 
has the same meaning as "removal". A 1955 
Cal 556 (558) ** A 1953 Cal 188 (192). 

(2) Discharge from service on the grounds 
of notoriety for corruption and unsatisfac¬ 
tory service is clearly a punishment. A 1960 
SC 689 (692). 


[See also A 1965 Punj 28 (28, 29, 30). 

(Order of discharge passed while charge of 
corruption was pending in criminal court 
Court acquitting delinquent officer on 
merits — Circumstances held revealed that 
discharge was result of punishment and 
order amounted to dismissal — Non-com- 

pliance with Art. 311 (2) — Order cannot be 
sustained.)! 


luut see 


Svh?rLi 4 . here a tem P° r ary servant was 
restPH ?^ d fr ° m S€ ! rvice because he was ar- 
2“ ln criminal case, his conduct 

action ^nH St U + te ° n ! y a motive for taking 
and TA not a foundation for order of 
discharge. It would, therefore, be a dis- 
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charge simpliciter and not one by way of 
punishmentJl 

(3) Discharge of Government servant — 
Requirements — There must be full-fledged 
enquiry — Charges must be established 
through evidence and delinquent must be 
given reasonable opportunity to defend 
himself — Order of discharge stating simply 
that chages have been established and ex¬ 
planation has no substance is improper. 
(1969) 11 Orissa JD 143. 

(4) Discharge of temporary public servant 

— Art. 311 does not apply. A 1964 SC 449 
(453). 

[But see 1971 Lab IC 1230 (Orissa). (Dis¬ 
charge from service by way of punishment 

— Requirements of Article 311 have to be 
followed even in case of temporary ser¬ 
vant.)) 

(5) Article 311 would also apply to the 
case of a temporary servant if his services 
are terminated by way of punishment. So 
long as the authorities do not make an 
order of discharge for misconduct but mere¬ 
ly exercise their right to terminate the ser¬ 
vices, it is net open to an employee to com¬ 
plain. In judging of the question whether 
or not an order of discharge is accompanied 
by punishment, one must look to the langu¬ 
age of the order of discharge a I960 Bom 9 
(10, 11, 12) (DB). 

( 6 ) The Government has a right to ter¬ 
minate the services of its temporary ser¬ 
vants when the terms of the contract of 
employment or the specific service rules 
provide for it, when it will be a mere dis¬ 
charge simpliciter from service. The motive 
is immaterial and the factor inducing the 
Government to take action under the con¬ 
tract of employment such as misconduct, 
negligence, inefficiency or other disqualifi¬ 
cation will not make the action a punish¬ 
ment to attract the provision of Art. 311 (2) 
of the Constitution. Any enquiry conducted 
prior to such action by the Government will 
not affect the position. A 1967 Punj 129 (130) 
** 1962 Mys LJ (Supp) 487 (490). (Discharge 
in terms of service rules of temporary ser¬ 
vant is neither ‘removal’ nor dismissal) ** A 
1959 Pat 192 (196) (DB). (Discharge accord¬ 
ing to terms of contract — Absence of op¬ 
portunity to show cause does not affect vali¬ 
dity of discharge.) ** 1969 SCD 539. 

(7) An employee coming under the category 
of "Industrial employee” which is of a tem¬ 
porary character can be discharged from ser¬ 
vice by the authorities under Rule 75 (a) 
of the Army Instructions issued under the 
Army Act. Such discharge is not a penalty 
as contemplated by sub-rule (1) of Rule 212 
of Army Instructions. A charge therefore 
need not be framed against him before such 
discharge. 1962 Mys LJ (Supp) 254 (257). 

( 8 ) The discharge of a temporary Govern¬ 
ment servant who has not attained the 
status of quasi-permanency even if it is 
done for misconduct will not amount to 
dismissal or removal within the meaning 
of Article 311. A 1959 Manipur 33 (37). 

(9) Under ‘Sastry award’ an order of dis¬ 

charge of an employee of State Bank made 
under paragraph 521 (10) (c) does not 

amount to punishment by way of discipli¬ 
nary action and there is no necessity for 
giving a hearing to the employee. 


An order discharging an employee for 
inefficiency must be taken to be one pass¬ 
ed under para. 521 (10) (c) of the award. 
The mere fact that certain disciplinary 
proceedings had preceded the order would 
not render the order one by way of punish¬ 
ment when it was not made in consequence 
of such proceedings. A 1962 Cal 72 (74, 75). 
** 1979 Lab IC 990 (DB) (Pat). 

(10) An order of discharge with retros¬ 
pective effect is bad in law. (1957) 61 Cal 
WN 880 (885). 

(11) Authority stating reasons for not 
giving notice of discharge to employee — 
Non-compliance of Proviso (b) to S. 126, 
J. & K. Constitution regarding notice — 
Sub-clause (3) of Section 126 has no appli¬ 
cation — Reasons are justiciable. A 1965 J 
and K 53 (56) (DB). 

(12) Word "discharge” does not occur 
either in Article 311 or in the Civil Ser¬ 
vice Rules (Punjab) in regard to penalties 
— But definition of the word given in the 
Punjab Rules shows that it applies where 
a person’s service is terminated for reasons 
given in (a), (b) and (c) of the explanation 
under Rule 14.10 of the, Punjab Rules. A 
1953 Punj 88 (93, 94) (DB). 

(13) Petitioner allowed to appear for 
competitive examination, as being duly 
qualified — Petitioner successful at exami¬ 
nation — His appointment as probationer 
for two years — Discharge of petitioner 
after expiiy of probationary period on 
ground that he was not qualified to appear 
for competitive examination — Negligence 
of Government — Petitioner becoming 
over-age at time of discharge — Principle 
of estoppel held operated against auth¬ 
orities in circumstances of case — Dis¬ 
charge held illegal. A 1966 Andh Pra 59 
(62). 

(14) Order of discharge innocuous in na¬ 
ture — Nevertheless court has a right to 
find if it was punitive. ILR (1969) 2 Cal 


(15) Abolition of post — Abolition of Na- 
inal Savings State Advisory Board —• 
?rm of Vice-Chairman also stood termi* 
ited — Reconstitution of Board — Vice- 
lairman holds no office on new Board. 
R (1977) Him Pra 398 : 1977 Lab IC 

IOC) 144. . 

(16) Cantonment Board, a body corporate 
Employees, not servants of State or ten. 

al Government. ILR (1971) 1 Punj 1282 

(17) Order of discharge in terms or oer- 
ce Rules — Order casting no aspersion —• 
mfidential report from President to ap- 
tinting authority containing some remai K3 

Report meant for the authority and not 
others — Order of discharge would not 
tract Article 311 — Discharged employee 
>t entitled to make use of contents of the 
port. ILR (1971) 1 Punj 282. 

(18) Calcutta Subordinate Police Pules 

962) Rule 19 (3) and Constitution of 

dia Article 311 (2) — Proper order of 

scharge under Rule 19 (3) not passed 
moderation of Article 311 (2) premature. 

970) 74 Cal WN 963. 

(19) Calcutta Police Regulations, Ch. XV, 
47 ( 2 ) — A particular public servant 

lided by a particular rule until he has 
icome permanent can be discharged only 
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in compliance with that rule, also further 
provided that the order in question does 
not amount to removal with a stigma. 
(1972) 76 Cal WN 444. 

(20) Discharge of temporary servant — 

Order of discharge unrelated to charges 
framed — No enquiry as contemplated by 
Article 311 (2) held after explanation of 

the servant was submitted — Article not 
attracted. (1971) 1 Serv LR 316 (Punj). 

(21) Merely because arl employee has 

crossed the maximum age for entry into 
Government service his discharge simpli- 
citer from service would not amount to 
dismissal. 1976 Lab IC 1029 (1031) (DB) 

(Orissa). 

35. Retrenchment. — (1) In the absence 
of any special contract the substantive ap¬ 
pointment to a permanent post gives the 
Government servant so appointed a right 
to hold the post until, he attains the age 
of superannuation or is compulsorily retir¬ 
ed after having put in the prescribed num¬ 
ber of years’ service or the post is abolish¬ 
ed. His service cannot be terminated ex¬ 
cept by way of punishment for misconduct, 
etc., on proper enquiry after due notice to 
him. '• 

Where the petitioner held substantive 
post as Sub-Inspector in the Excise Section 
at the material time, which post was not 
abolished and he had never worked in the 
Customs section, but on a direction by the 
Government to retrench the staff of Cus¬ 
toms section, the petitioner was served 
with the notice of retrenchment: 

Held, that the action of the authority 
concerned in directing retrenchment on the 
ground of his being of the Customs section 
clearly amounted to punishment as the re¬ 
trenchment on administrative grounds was 
unauthorised and the action contravened 
Article 311. A 1960 Madh Pra 239 (240, 241). 

(2) Miss B, junior most clerk in the de¬ 
partment was retained while A was reliev¬ 
ed from service. 

Held, that the order was in clear viola¬ 
tion of the Government orders; but it could 
not be said that he had been dismissed or 
removed as a penal step. This was purely 
an administrative act. The jurisdiction of 
the High Court under Article 226 could not 
be invoked. A 1959 Ker 59 (61, 62) (DB). 

fSee 1969 Lab IC 730 (734) (DB) (Mys). 

(Abolition of posts — Services of juniors 
should first be terminated.)! 

fBut see 1975 Lab IC 856 (858) (All). 

(Temporary employees — Principle of "last 
come first go” to be followed — Auth¬ 
orities cannot pick and choose Such pro¬ 
cedure will be hit by Articles 14 and 16.)] 

(3) Even while retrenching the employees 
from services, it is open for the Govern¬ 
ment to take into consideration its policy 
having regard to the provisions of Part XVI 
and Art. 16 (4) of the Constitution and the 
retrenchment has to be made in such a way 
so that the quota reserved for the various 
backward classes is not disturbed. 1976 Lab 
IC 1075 (Bom). 

(4) The petitioner was working as Tracer 
in Circle *A’ of the Public Health Depart¬ 
ment. On abolition of Planning and Design 
division set up in Circle 'B' his services 


were terminated on the basis of 'first come 
last go’ Principle. Held that principle has 
not been correctly applied, as the gradation 
list was not being maintained State-wtse 
but Circle-wise. The abolished division was 
not Part of Circle 'A’ therefore the peti¬ 
tioner was not liable to retrenchment. 
(1977) 2 Serv LR 397 (398) (DB) (Orissa). 

(5) Retrenchment of employee — Con¬ 
tention that retrenchment violates Art. 311 

— Held on facts that contention must be 
repelled since no foundation was laid for 
any such contention at any stage and that 
employee had not acquired any right to pest 
held by him. A 1967 Mys 131 (132) (DB). 

(6) If after giving all the possible re¬ 
trenchees an opportunity to explain the bad 
record, a selection is made of those who 
after the inquiry are found to be worse 
than the others, there can be no objection 
at least on the ground of contravention of 
Article 311. But to select the apparently 
worse without following the principle laid 
down in Article 311 is wrong, and the ele¬ 
ment of punishment can be said to have 
entered into the matter. A 1960 Madh Pra 
299 (302) (DB). 

(7) Under Merger Agreement the option 
to continue the State servants in the service 
of the Union left with Government — Re¬ 
fusal of employee asked to get himself medi¬ 
cally examined before being absorbed in 
Union service and consequent retrenchment 

— Retrenchment order is not a dismissal or 
removal, a 1961 Tripura 29 (32). 

(8) The creation of the new State of 
Madhya Bharat did not guarantee continu¬ 
ance of service of the former employee of 
the covenanting State. The retrenchment of 
such an employee under a scheme of re¬ 
organization according to the Retrenchment 
Rules cannot amount to a removal. 1961 
MPLJ 12 (13). 

(9) Temporary servant — Retrenchment 
on basis of selective tests — Selective test 
held not discriminatory — Retrenchment 
cannot be questioned, whatever be the 
motive. A 1959 J and K 136 (139) (DB). 

(10) Where grounds given for retrench¬ 
ment are "consistently .bad record” and 'be¬ 
ing unqualified not being a matriculate and 
when later ground alone is sufficient to 
justify retrenchment, it cannot be held that 
the retrenchment itself was illegal for net 
following Art. 311 procedure because one of 
the grounds was "consistently bad record.” 
1971 MPLJ 837 

36. Discharge on account of abolition of 
post.— ( 1 ) Termination of service conse¬ 
quent upon abolition of posts does not in¬ 
volve 'removal' from service. A 1967 Bom 
482 (490) (DB). (Observations in A 1958 SC 
36 (47, 48) relating to such termination 
held not disapproved in A 1964 SC 600 
(615).) ** A 1969 All 449 (461, 466) (FB). (A 
1965 J and K 15 (FB), Dissented; A 1965 All 
406, Reversed.) ** A 1970 Delhi 1 (5) : 1970 
Lab IC 31. 

/ (2) Financial sanction for the post up to 
'certain date — Post stands abolished on 
that date — No sanction of Council of Min¬ 
isters is required for abolition. A 1970 Puni 
112 (122) (FB). 

(3) If a post is abolished or if there is no 
further sanction for continuance of a post 
no Government servant can claim a right 
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to hold the post. Termination of such em¬ 
ployees on abolition of post is not illegal. 
1975 Lab IC 1000 (1001) (All). 

(4) It is not open to the court to go behind 
the wisdom of the decision of the executive 
and to substitute its own when the aboli¬ 
tion of the post is bona fide and in public 
interest. (1979) 2 Cal LJ 333 (354) (DB). 

(5) Where the services of the employee 
are terminated on abolition of his post and 
his services were automatically shifted to the 
Corporation it was held that the petitioner’s 
service under the State Government had 
come to an end and the petitioner had of¬ 
fered himself for service under the Cor¬ 
poration and had accepted employment. Held 
that the authorities of the Corporation had 
jurisdiction to impose disciplinary punish¬ 
ment. ILR (1977) 1 Cut 128. 

(6) When a post, whether permanent or 

substantive, is abolished, the service of the 
servant holding the post, either on proba¬ 
tion or as officiating automatically comes 
to an end. It does not amount to a punish¬ 
ment or dismisal or removal from service 
for the purpose of Article 311. A 1958 SC 36 
(42. 48) *♦ A 1969 All 449 (FB) ** A 1968 
Andh Pra 307: 1968 Lab IC 1293. (A 1965 
«T and K 15 (FB), Dissented from) *♦ A 1969 
Goa 76 (85): 1969 Lab IC 942. ** A 1973 SC 
2641 : 1973 Lab IC 1593 ** 1972 Lab IC 1208 

(1214) (All). ** 1970 Ker LT 1008 ** 1971 

Lab IC 1329 (1331) (Madh Pra). *♦ 1970 Ser 
LR 334 (Punj). 

(7) Abolition of permanent post — Termi¬ 
nation of Services of person holding that 
post in consequence thereof — Art. 311 (2) 
not attracted. A 1969 All 449 (453, 454) (FB) 
(A 1965 All 906 Reversed.) ** 1970 Serv LR 
334 (338) (DB) (Punj). 

(8) Where a temporary post is abolished 
this does not amount to dismissal of the em¬ 
ployee holding the post. A 1957 Hyd 12 (13) 
(DB) ** a 1956 Cal 662 (667) ** A 1968 Andh 
Pra 307 (309): 1968 Lab IC 1293. 

(9) If further performance of a contract 
of service under Government becomes im¬ 
possible as a result of the abolition of the 
office by statute, no cause of action for 
damages for breach of contract arises. (1934) 
103 L.TPC 41 (43). 

' [See A 1958 SC 36 (42, 48)/| 

(10) Article 311 (2) may apply to the case 
/ °f termination of service as a result of 

abolition of post when the post is abolished 
to victimise and punish an individual ser¬ 
vant. A 1968 Andh Pra 307 (309): 1958 Lab 
IC 1293. 

(11) Temporary post — Period of appoint¬ 
ment expires when post is abolished — Ter¬ 
mination of services on abolition of post can- 7 
not be by way of punishment — No ques¬ 
tion of violation of Art. 311 (2) arises. 1960 
Ker LT 1096 (1099). (A 1958 SC 36. Disting ) 

(12) The mere fact that a certain post was 
jA temporary one would not necessarily lead 

S to the inference that a permanent appoint¬ 
ment could not be made in the grade ad¬ 
missible for such post. The employer may 
well have in mind to fix up the employee 
at some other post of equal rank on the 
abolition of the post to which the latter is 
initially appointed. A 1962 Him Pra 41 (42). 


(13) Where a temporarily appointed clerk 
m Government service is relieved from ser¬ 
vice on the ground of the termination of the 
vacancy and on his application to the Pub¬ 
lic Service Commission for registration, the 
Commission, purporting to act on the report 
of his last superior, refuses to entertain the 
application and further passes an order de¬ 
barring the applicant from service for two 
years, such an order clearly amounts to an 
order of punishment and since the Commis¬ 
sion is not empowered to pass such an order 
it is ultra vires its powers. A 1958 Ker 352 
(354) (DB). 

(14) A permanent employee holding a 
lower post in the same department cannot 
be continued in service, while discharging 
a superior employee on abolition of post held 
by the latter 1978 Lab IC 1290 (1293) (Guj). 

(15) The question whether a post should 
be retained or abolished is essentially a 
matter for the Government to decide and 
that such deision if taken in good faith and 
not used as a cloak or pretence to terminate 
the services of a person holding that post, 
cannot be set aside by Court. 1978 Lab IC 
1290 (1292) (Guj). . 

(16) Abolition of post — Services of in¬ 
cumbent terminated — Incumbent cannot 
claim alternate post as of right. 1977 Lab IC 
759 (766) (DB) (Orissa). 

37. Termination upon integration of 
States.— (1) Where on the abolition of the 
former Indian States as separate units and 
their integration into new units under the 
Constitution persons serving in the forn 
States were absorbed into the services or¬ 
ganised under the new set-up, on general 
principles of international law, all the ap¬ 
pointments in the former States would come 
to an end automatically on the abolition of 
such States and the persons holding such ap¬ 
pointments would have no rights enforceable 
against the new States which took their 
place except to the extent that such new 
States might have undertaken any obliga¬ 
tions towards such persons. A 1958 SC 228 
(232) ** A 1960 Manipur 45 (46). 

(2) Held, that the position of the State 
employees on 15th October, 1949, was no bet¬ 
ter than that they were retained in Govt, 
service pending decision of the question of 
their absorption as contemplated in Art. 8 
of the merger agreement which was entered 
into by the Maharaja of Tripura. That Arti¬ 
cle gave the Government the power to either 
continue the servant or to terminate his 
services and pay reasonable compensation. 
Pending decision of that question, the em¬ 
ployee could not claim that he was entitled 
to the post. The Government could discharge 
him without having to follow the procedure 
laid down in Art. 311 (2). A 1960 Tripura 
28 (30). 

(3) Where on merger of the Gwalior 
State, the Madhya Bharat Government ter¬ 
minated the services of an employee of the 
ex-Gwalior State who was not absorbed 
in the new State in accordance with the 
Rules called the "Retrenchment Terms” 
question of violation of Art. 311 did not 
arise. A 1973 SC 1285 (1289) : 1973 Lab IC 
873. (1971 MPLJ 837, Affirmed.) 
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Articles 310 & 311 (contd.) 

38. Discharge from temporary post —- Kignt 
to lien on substantive post. See also Note 135.-— 

(1) A person who was holding a substantive ap¬ 
pointment in a permanent post in die Hydera¬ 
bad Municipal Corporation before his services 
were transferred to the Government Department 
is entitled to hold a lien on the former post. 
Under Section 3 of the Hyderabad Local Gov¬ 
ernment Service (Declaration as State Civil 
Service) Act, such a person must be deemed to 
be in the civil service of the State. And where 
the termination of his services was not because 
of the abolition of his former post or as a re¬ 
sult of any disciplinary proceedings taken 
against him, the termination of his services will 
attract the provisions of Article 311. In the 
circumstances his right to the permanent pos 
which he held in the Municipal Corporation can¬ 
not be taken away. (I960) 1 Andh WR 256 
(259) (DB). 

(2) Appointment in substantive capacity to 
temporary post — Post made permanent subse¬ 
quently — Appointee does not become per- 
manent employee automatically. In such a 
case the order terminating the services or such 
an employee as a temporary empl<oyee is not 

illegal. A 1977 SC 1267 (1268) : 1977 Lab IC 
838. 

39. Discharge of Probationer.-- (1) An ap¬ 
pointment to a permanent post in Government 
service on probation means, as in the case or 
a person appointed by a private employer, that 
die servant so appointed is taken on trial. puen 
an employment on probation under the ordinary 
law of master and servant, comes to an end it 
during or at the end of the probation the ser¬ 
vant so appointed on trial is found unsuitable 
and his service is terminated by notice. A !•£>« 
SC 36 (42) °* ILR (1965) 2 Mad 24 (31. 32) 
(DB). 

(2) Probationer — In contradistinction with a 
confirmed Government servant has no right to 
hold his post —* Termination of his service per 
se does not visit him with any evil consequences. 
A 1977 Punj 7 : 1977 Lab IC 345. 

(3) Probationer — Termination of service in 

accordance with rules governing conditions or 
service — Not a dismissal or removal —- A 
probationer can be discharged during the period 
of his probation and suen discharge will not 
amount to a removal or dismissal where it has 
been done in accordance with the service rules 
and not by way of punishment —- No right to 
protection under Article 311 (2). A 1963 SC 
1552 (1553, 1554) 00 A 1958 SC 36 (49) ®° 1967 
Ker LT 896 (897) °® A 1974 SC 2263 (2264) : 
1974 Lab IC 1427 °° (1977) 2 Serv LR 371 
(374) (FB) (Punj) 00 1978 Lab IC 991 (998) 

(All) 00 A 1977 Punj 7 : 1977 Lab IC 345 
(350, 351) (DB) °° 1974 Lai) IC 103 (109) (Raj) 
00 1971 Lab IC 519 (520) (DB) (Cal). 

(4) Probationer —- Discharge on ground of 

unsuitability — Article 311 (2) not violated 

— Principles of natural justice not applicable 

— Fact that order was motivated by previous 
order of suspension passed after enquiry giving 
him opportunity of being heard — Not sufficient 
to hold that Art. 311(2) was violated. ILR (1979) 
2 Kant 1728 : 1979 Lab IC (NOC) 133. (A 
1953 Nag 138, held no longer good law.) 

(5) Rajasthan Higher Judicial Service Rules, 
1969, Rr. 25, 26 — Termination of service of 
probationer in accordance with Rule 26 — Not 


illegal nor arbitrary nor punishment — Arti¬ 
cle 311 not applicable. 1977 Serv LJ 601 

(DB) (Raj) . _ . 

(6) Discharging a probationer from service 
under R. 36 (1) of Rajasthan Police Subordinate 
Service Rules (1974), for unsatisfactory works 
— Casts no stigma — Article 311 not attracted. 
1979 Raj LW 562 : 1980 Lab IC (NOC) 24. 

(7) Termination simpliciter of probationer ap¬ 
pointed in temporary post after dropping enquiry 
against him — Work of probationer never 
satisfactory — Termination did not attract Arti¬ 
cle 311. A 1980 SC 1242 : 1980 Lab IC 698 
(703). (Civil Rule No. 249 of 1967, D/- 10-7- 
1969 (Assam), Reversed.) 

(8) On expiry of probationary period proba¬ 
tioner does not automatically become perma¬ 
nent unless rules so provide. A 1968 Manipur 
58 (62) : 1968 Lab IC 1065. 

(9) Probationers — Confirmation of — Person 
appointed on probation is not automatically con¬ 
firmed — An order confirming him must be 
passed bv the appropriate authority. (1973) 1 
Serv LR 979 (Delhi) •• 1979 Lab IC 952 (954) 
(Delhi) °° (1971) 2 Serv LR 2 (Delhi). 

(10) Confirmation of persons in various pay 
scales — Order cancelled — Order not giving 
valid reasons in law for revocation but left to 
the sweet will of authorities concerned —r Such 
revocation interferes with the civil rights and 
where no opportunity is afforded to show 
cause the orders cannot be sustained. 1975 
Serv LJ 746 (All). 

(11) A probationer’s service can be terminat¬ 
ed at any time before the expiry of the period 
of probation without holding any enquiry on 
the ground of his unfitness for service. Order 
of termination need not give reasons. If rea¬ 
sons are given and they appear plausible but 
specious, it does not render the termination il¬ 
legal, even assuming that the authorities acted 
mala fide. A 1960 Madh Pra 208 (210, 211) 
(DB) °° 1970 BLJR 447 (DB) (Pat). (No period 
of notice of termination is necessary.) °° (1959) 
2 Lab LJ 702 (703) (Andh Pra). 

(12) If the v Government takes the view that 
a simple termination of service of a probationer 
is not enough and the conduct of the proba¬ 
tioner has been such that he deserves a punish¬ 
ment entailing penal consequences, in such a 
case, the Government may choose to proceed 
against the servant on the basis of his mis¬ 
conduct, negligence, inefficiency or the like and 
inflict on him the punishment of dismissal, re¬ 
moval or reduction carrying with it the penal 
consequences. In such a case the servant will 
be entitled to the protection of \rticle 311 (2). 
A 1960 Cal 314 (317). 

[But see 1977 Lab IC 937 (All) °° 1976 Lab 
IC 1080 (Cal). (Probationer Police Sub-In¬ 
spector under training — Discharge on ground 
of unsuitability, failure in examination and not 
undergoing training dutifully and properly — 
No stigma attached — Article 311 does not 
provide protection — Order of discharge not by 
way of punishment.) ] 

(13) Probationer —* Order of discharge of — 
Ex facie it was passed for unauthorised absence 
from duty —>■ Affidavit of Government stating 
that it was passed because he was a deserter, 
his work was not up to mark and he was en¬ 
gaged in prejudicial activities —» Held that 
order was by way of punishment and S. 126 (2) 
of the Constitution of J. & K. (1956) has to be 
complied with. 1973 Serv LJ 915 (Punj). 
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(14) Persistent reports that probationer mis¬ 
behaved towards colleagues and superiors — 
Order terminating services though did not con¬ 
tain any stigma was punitive in nature — 
Probationer ought to have been heard. 1978 
Lab IC 232 (234) (Delhi). 

(15) Where a probationer was discharged 
without enquiring into the allegations which 
were basis of discharge, the order was held il¬ 
legal and quashed. 1979 Lab IC 1333 : (1979) 
2 Lab LJ 143 (Kant). 

(16) Person appointed on probation for one 
year — Person’s services can be terminated be¬ 
fore expiry of period of one year — No damages 
can be claimed. A 1954 Mys 175 (176) (DB). 

(17) If the termination of service of a proba¬ 
tioner is based on the ground of misconduct, 
negligence, inefficiency or other disqualification, 
and is resorted to by the Government as a mea¬ 
sure of punishment, it will amount to “dis¬ 
missal” or “removal” within the meaning of 
Article 311 and entitle the Government servant 
to the protection conferred by that provision. 
A 195S SC 36 (42) 00 (1977)' 2 Serv LR 7 (9, 
10) (DB) (Raj). 

(18) Probationer — Discharge from service 
in terms of employment, but while enquiry for 
accepting illegal gratification was pending — 
Held, order though motivated bv alleged mis¬ 
conduct could not be considered as by way of 
punishment — Protection of Article could not 
be claimed. A 1966 Madh Pra 333 (335) 
(DB). 

(19) Probationer can be discharged in the 
manner provided by Rule 55-B of Civil Ser¬ 
vices (Classification, Control and Appeal) Rules. 
Mere termination of service docs not carry 
with it any ‘evil consequences*. Order dis¬ 
charging public servant, even if a probationer, 
in an enquiry on charges of misconduct, negli¬ 
gence, inefficiency or other disqualification may 
appropriately be regarded as one by way of 
punishment but an order discharging probationer 
following upon an enquiry to ascertain whether 
he was fit to be confirmed, is not of that 
nature and Art. 31 (2) does not apply. A 1961 
SC 177 (180). ((1958) 24 Cut LT 441, Revers¬ 
ed.) 

(20) Probationer holding permanent post in 
another department and a lien on it; must re¬ 
vert to his permanent post on discharge from 
probation. A 1963 Manipur 25 (28). 

(21) Petitioner appointed as headmistress on 

a contractual basis, on probation for a period 
of one year subject to termination if her work 
was unsatisfactory — Service of memorandum 
stating that her work was considered to be un¬ 
satisfactory and asked to explain why she should 
not be discharged — After service of order 
terminating her services — Held, if the manage¬ 
ment felt that her probation was unsatisfactory, 
it would be entitled to terminate the probation 
and discharge her — This they did after asking 
for her explanation and after giving her a 
personal hearing — Therefore there was no 
flaw in ♦he order of discharge. (1964) 2 Lab 

LJ 158 (159) (Mad). 

(22) The discharge of a probationer whether 
during or at the end of probation period, for 
some specific fault or on ground of his un¬ 
suitability for the service amounts to a removal 
or dismissal. A 1961 Pat 339 (341) (DB). 


(23) Where action against petitioner was 
prompted by unsatisfactory record or unfavour¬ 
able reports, if not for specific faults, opportu¬ 
nity to show cause would be necessary. 1965 
Pun LR (Supp) 586 (592) (DB). 

(24) Probationer — No right to post — En¬ 
quiry to decide fitness for confirmation not pro¬ 
vided — Discharge of probationer — Article 311 
not attracted — Lien on permanent post in an¬ 
other department — Effect — He should be 
reinstated to such permanent post — Discharge 

257o7 an 9 e 8) i0r date n0t legal * A 1963 Mani P ur 

(25) Where there is violation of the legal 
provisions regulating the procedure for the dis- 
charge of a public servant, order of discharge 
of a probationer must be held ultra vires and 
illegal. A 1961 Pat 339 (341) (DB). 

(26) The discharge of a probationer on ac¬ 

count of his unsuitability for service amounts 
to “removal” or “dismissal”. A 1953 Nag 138 
(141) (DB). * 

TBut see A 1953 Orissa 329 (332) (DB).] 

(27) Petitioner appointed under R. 6, Cal¬ 

cutta Police Regulations (1972), as a proba¬ 
tioner for two years held civil post — Order 
of his discharge casting stigma — Article 311 
was therefore attracted. (1972) 76 Cal WN 

444. 

(28) An officer placed on probation cannot 
be deemed to be confirmed unless and until an 
express order of confirmation is passed. The 
mere expiry of the period of probation does 
not have the effect of automatically bringing 
about the confirmation. There has to be some 
lapse of time between the expiry of the period 
of probation and an order being passed con¬ 
firming the officer or extending the period of 
his probation. It follows, naturally, that there 
would also be a similar lapse of time even 
when the competent authority intended to pass 
an order terminating the probation and revert¬ 
ing the officer. During this period the position 
of the officer is uncertain. A 1963 All 377 
(379, 380) (DB) 00 A 1961 All 450 (456) (FB). 
(ILR (1959) 1 All 226 and A 1959 All 536, 
Overruled.) 

(29) In the very nature of the probationary 
period itself, when the period of probation is 
specified there can be no question of any 
notice being given for termination of service 
before the expiry of the probationary period. 
Even where a notice is required under the con¬ 
tract of his service, the order terminating his 
services does not become illegal because of the 
omission to give notice. In that case the pro¬ 
bationer can at the most claim salary for the 
notice period. For that relief he has the 
remedy of a civil suit. A 1960 Madh Pra -08 
(212) (DB). 

(30) Punishment — Order of removal from 
service — Whether by way of punishment, is a 
question of intention — Order discharging per- 
son on probation held was by way or punish- 
ment. A 1961 J & K 7 (8, 9). 

(31) At the time when the appointing auth¬ 
ority has to consider the confirmation of proba¬ 
tion or the termination of the services of the 
employee, it is entitled to take into considera¬ 
tion all facts and merely because the authority 
is dissatisfied with the employee it does not 
follow that the action in terminating the ser¬ 
vices is penal in nature. Under Statute 13 
framed under the Institute of Technology Act 
of 1961 so long as the period of probation has 
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Articles 310 & 311 — Note 39 (contd.) 
not been completed and declared to have been 
completed satisfactorily the employee enjoys a 
status not higher than that of a temporary em¬ 
ployee and it is open to the employer and 
equally to the employee to put an end to the 
service relationship by notice. (1964) 1 Mad 
LJ 70 (76, 77, 78). 

(32) Probationer has no right to a post. His 
services may be terminated without enquiry 
when there is no charge of negligence, mis¬ 
conduct or inefficiency against him. A 1961 
Pat 339 (340, 341) (DB). 

(33) Termination of probation of employee 
by Railway Authority — Termination as per 
Rule 25 of Railway Probation Force Rules, 1959 
— Termination after considering explanation of 
employee — Article 311 not violated. ILR 
(1978) 2 Ker 262. 

(34) A simple order of discharge from ser¬ 
vice under R. 12.21 of Punjab Police Rules 
(1934), after expiry of maximum period of pro¬ 
bation, held, attracted Art. 311. If it was 
proposed to deal with an inefficient official 
after expiry of that period, it was necessary to 
do so in accordance with the Rules of Chap¬ 
ter XVI of the Rules. A 1979 SC 336 : 1979 
Lab IC 164 (166). 

(35) Where a probationer is discharged from 
service by an order under R. 12 (bb) of Indian 
Police Service (Probation) Rules (1954), and 
without giving any details as to the reasons 
why he is being removed, the order of dis¬ 
charge is per se stigmatic and therefore, illegal. 
Part first and part second of R. 12 (bb) are 
both per se stigmatic in nature. 1979 Lab IC 
952 (955) (Delhi). 

(36) An order reverting an employee from 
the officiating higher post to the substantive 
lower post on ground of unsuitability is not an 
order of “discharge of a probationer’*. Unless 
such order is passed by way of penalty R. 38 
or Art. 311 (2) are not attracted. Moreover 
such a person cannot be said to be a proba¬ 
tioner. (1971) 12 Guj LR 437. 

40. Termination on ground of lack of com¬ 
petency or on ground of medical unfitness.— 

(1) Termination of service on the ground that 
an employee is lacking in ability or capacity to 
discharge his duties carries with it an imputa¬ 
tion against the officer’s conduct which may 
be controverted or explained bv him. A 1958 
All 141 (144) 00 A 1966 All 429 (430) (DB). 

(Termination on ground of incapacity to per¬ 
form duties is removal for disqualification — 
Article 311(2) applies.) 00 (1973) 2 Serv LR 33 
(All). 

(2) Termination of the services of a tempo¬ 

rary employee on the ground of medical un¬ 
fitness does not amount to a penalty and so 
does not constitute “removal” within Art. 311. 
A 1956 Bom 455 (458) (DB) 00 A 1954 Raj 
189 (191) (DB) 00 1954 Raj LW 520 (524) 

(DB) 00 1975 Lab IC 91 (94) (Cal) 00 1972 

Lab IC 1491 (J & K). 

[But see A 1956 All 330 (332) 00 A 1954 

Cal 399 (400) (DB) 00 A 1956 Bom 455 (458) 
(DB). (It is neither ‘removal* nor ‘dismissal’.) ] 

(3) Employee medically examined at the time 
of appointment — Subsequent medical exa¬ 
mination of employee without authority of any 
provision i n service conditions — Discharge 

“A” !•* _ 


based on subsequent medical examination il¬ 
legal. (1973) 2 Serv LR 33 (All). 

(4) Where there is neither service contract 
nor service regulation, authorising premature 
termination of service of a permanent employee, 
such a termination cannot be effected. Civi¬ 
lians in Defence Services (Classification, Con¬ 
trol and Appeal) Rules, 1952 do not make any 
provision for termination of services of a per¬ 
manent employee. Termination of services of 
a permanent labourer working in an ordnance 
factory on the ground of his having become 
permanently incapacitated due to an injury is 
not legal. (1964) 8 Fac LR 197 (200) (Cal). 

(5) It is a condition implied in an ordinary 
contract of service that it comes to an end in 
the event of a supervening incapacity of an 
employee but where an employee is removed 
for a defect which he had when he was en¬ 
gaged then his removal from service after the 
probationary period. cannot be justified on the 
basis of an implied condition of his employ¬ 
ment, and therefore his discharge amounts to 
a punishment. A 1958 All 844 (847) (DB). 

(6) A temporary Government servant who is 

not employed for a specified period may be 
discharged on service of reasonable notice. 
If the discharged Government servant is not 
visited with evil consequences, the discharge is 
not by way of punishment. An enquiry as to 
the suitability of a temporary incumbent for 
being made permanent is not one under Arti¬ 
cle 311 (2). Termination of his service as a 
result of that enquiry is not by way of punish¬ 
ment with the result that the termination of his 
service was not a dismissal or removal within 
the meaning of Art. 311 (2). A 1967 Cal 262 

(265 to 268) (DB) 00 A 1964 SC 449 (453). 

(7) Simple termination of service of tempo¬ 
rary Government servant under R. 5 of Central 

Civil Services (Temporary Service) Rules, 1949 
— In reply to writ petition challenging order, 
affidavit alleging inefficiency and insubordina¬ 
tion made — Held that termination was simple 
termination without attaching any stigma to 
the civil servant and Art. 311 (2) had no ap¬ 
plication. A 1967 Cal 326 (330) (DB). 

(8) Petitioner failing to pass departmental 
examination — Services terminated under R. 5, 
Central Civil Services (Temporary Service) 
Rules — Case is not one of removal or dis¬ 
missal from service so as to attract Article 311. 
A 1960 Cal 314 (317). 

(9) Schoolmaster — Termination of service 

on ground of incompetency — Rule requiring 
charges to be framed and opportunity to be 
heard complied with — Committee terminating 
services irrespective of charges — Termination 
held null and void. A 1957 Mad 561 (563) 

VUD/« 

(10) If the ground of termination of the ser¬ 
vices of the temporary Government servant is 
non-selection by the Public Service Commission, 
and the employee was not told when emploved 
that he was liable to be removed if the Public 
Service Commission did not select him, then he 

,S i e SV,/«N to the Protection offered by Arti¬ 
cle 311 (2). A 1958 Tripura 28 (33). 

* s " ot necessary for attracting Arti- 
Si there must be misconduct; it 

. at ? ra< & e< ? °n other grounds also. If the 
!f® s i° n ls “efficiency or incapacity whether phv- 
sical or mental then also Art. 311 will be at- 


A” in the citations stands for AIR 


58 [Arts 310 & 311 N 41-44] 


[The] Constitution of 


Articles 310 & 311 —■ Note 40 (contd.) 
traded. A 1958 Tripura 28 (33) 00 1980 Lab 
IC (NOC) 37 (All). 

(12) An order discharging a public servant, 
even if a probationer in an enquiry on charges 
of misconduct, negligence, inefficiency or other 
disqualification may appropriately be regarded 
as one by way of punishment. A 1961 SC 177 
(ISO). (ILR (1958) Cut 77, Reversed.) 

(13) Dismissal on ground of physical unfitness 
is defective where the employee was removed 
not on ground of physical unfitness but for 
misconduct without holding enquiry and afford¬ 
ing him opportunity to show cause. 1967 All 
LJ 558 (564). 

(14) Promotion to post on officiating basis 
— Reversion to substantive post on ground of 
unsuitability due to physical injury sustained in 
course of work — Does not amount to ‘reduc¬ 
tion in rank* attracting provisions of Art. 311 (2). 
1978 Lab IC 109 (113) (DB) (Orissa). 

(15) Loss of vision by about 35 % —- Com¬ 
pensation obtained — Reversion from officiating 
post to substantive post on that ground — 
Decision cannot be challenged as arbitrary or 
contrary to material on record. 1978 Lab IC 
109 (114) (DB) (Orissa). 

(16) Termination of service on reaching age 
of superannuation — Does not involve allega¬ 
tion of incompetence — Procedure prescribed 
in Article 311 need not be observed. 1962 
Mys LJ (Supp) 457 (459) (DB). 

(17) Termination of decategorised employee 

without offering suitable alternative employ¬ 
ment — Not proper — Services could not be 
terminated without satisfying para 2615. (1979) 

39 Fac LR 405 : 1980 Lab IC (NOC) 19 
(Ker). 

41. Removal on ground of being a member 
of political party —. See also Note 125.— (1) 
The removal of a Government servant on the 
ground of his being a member of a political 
party is a removal as a punishment and is 
governed bv Article 311, Cl. (2). A 1956 Madh 
Bha 100 (103) (DB). 

Withholding of salary.— (1) A teacher 
•appointed by M. B. Government holds civil 
post and no punishment can be awarded to 
nim outside — M. B. Civil Service (Classifica¬ 
tion, Control and Appeal) Rules, 1956 —— With¬ 
holding of pay by way of punishment is ultra 
vires the Rules of 1956 — Such punishment is 
against the spirit of A rticle -23 of the Constitu¬ 
tion. A I960 Madh Pra 303 (304) (DB). 

(2) Police officer absenting from duty, dis- 
missed — No suspension order passed — Notice 
for treating absence as leave without pay not 
given — Extraordinary leave not sought — 
Earned leave due to delinquent — Period of 
absence till dismissal date cannot be treated as 
extraordinary leave without pay — Delinquent 
entitled to full salary as if on duty. A 1970 
Cal 384 (387) : 1970 Cri LJ 225 : 1970 Lab 
IC 1243. 

(3) Last pay certificate Issued to a public ser¬ 
vant subject to recovery of certain amount in 
respect of shortage in articles of which he was 
in-charge — Opportunity of hearing not given 
— Recovery is without authority of law. (1979) 
2 Kant LJ 439 (440). 

43. Termination after extension of super¬ 
annuation — See also Note 103.—* (1) Kerala 


Service Rules (1959), Part I, R. 60 (a) (as re¬ 
amended in 1967) — Re-amendment of service 
rules reducing superannuation age — Termina¬ 
tion of service occurring therefrom — Termina¬ 
tion is not violative of Art. 311 (2). A 1968 
Ker 158 (172, 173) (DB). 

44. Authority by whom Government servant 
can be dismissed or removed — Article 311 (1) 
— General.—, (1) A Government servant can¬ 
not be removed or dismissed from service by 
an authority subordinate to that by which he 
was appointed. A 1958 Madh Pra 135 (139) 

(DB) 4e A 1957 Andh Pra 197 (200) (DB) 

A 1956 Trav-Co 35 (40) 00 A 1954 Mad 1043 
(1045) 00 A 1967 Pat 347 (350) (DB) 00 A- 

1954 Mad 1155 (1158) (DB). (Reversed on an¬ 
other point in A 1955 SC 817.) 00 1975 Lab 
IC 1674 (1676) (J & K) 00 (1978) 1 Serv LR 422 
(425) (Delhi). 

(2) Dismissal or removal by a subordinate 

authority will be illegal and ultra vires. A 1958 
SC 36 (44) 00 A 1954 SC 245 (247) 00 A 1949 
PC 112 (114) : 50 Cri LJ 383 00 A 1937 PC 
27 (30) 00 A 1958 Mad 53 (65) eo A 1957 Pat 
100 (101) (DB) 00 1970 Lab IC 601 (604) 

(J & K) 00 1979 Serv LR 532 (533, 534) (SC). 

(3) Person not to be removed by authority 
subordinate to appointing authority — Inspector, 
Central Excise — Appointment by Collector —* 
Removal by Asstt. Collector unauthorised and 
without jurisdiction. 1980 Lab IC 290 (297) 
(All). 

(4) Assistant in Patiala and East Punjab 

States Union Secretariat —Transferred to Pun¬ 
jab consequent on reorganisation — His dis¬ 
missal by officer subordinate to Governor — 
Held, illegal. A 1977 SC 1233 (1235) : 1977 

Lab IC 554. (1966 Cur LJ 968 (Punj), Revers¬ 
ed.) 

(5) Article 311 (2) forbids imposition of 

penalty by any authority subordinate in rank 
to the appointing authority. But it is open to 
the State Government to confer powers upon 
any such officer higher in rank than the ap¬ 
pointing authority to impose penalties upon 
the delinquent servants. 1975 Lab IC 552 
(556) (Cal). 

(6) Temporary servant — Removal by auth¬ 
ority subordinate to appointing authority — 
Removal not by way of punishment — Arti¬ 
cle 311 (1) does not apply. A 1961 All 284 
(286). 

(7) Petitioner unqualified to hold post —- 
Termination of services by person not auth¬ 
orised — No interference in writ jurisdiction. 

A 1961 All 292 (293). , t , . . 

(8) The underlying idea of Article 311 is to 
ensure certain amount of security of tenure o 
public servants. A 1958 SC 36 (44). 

(9) Neither the legislature nor the Governor 
may enact a rule under Art. 309 vesting power 
of dismissal in an authority subordinate in 
rank to the authority which had appointed the 
civil servant. Any rule or statute which per¬ 
mits such an action must be held to be ultra 
vires as infringing the provisions of Article 311 
(1). A 1969 Mys 41 (44). 

(10) Where a person is dismissed by an au¬ 
thority subordinate to the appointing authority 
but an appeal to the appointing authority is 
preferred against the order of dismissal and 
the appeal is rejected by such authority, it can¬ 
not be said that the order of dismissal is passed 
by the appointing authority. A 1942 FC 3 (6) 
°® A 1949 Nag 118 (119). 
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(11) Appointment of civil servant by Head 
of the Department — Dismissal order passed 
by subordinate authority passed in contraven¬ 
tion of Art. 311 (1) is void and inoperative — 
The fact that the order was confirmed on ap¬ 
peal by Head of the Department cannot cure 
the initial defect. A 1977 SC 747 (755) s 1977 
Lab IC 272. 

(12) For the purposes- of Art. 311 (1) it is 

not die first appointment which is relevant 
when a person is in continuous Government 
service. The last appointment has to be taken 
into consideration for purposes of ascertaining 
whether a person was given the constitutional 
protection afforded by Art. 311 (1) i. e. whether 
ne was dismissed by any authority subordinate 
to one by which he was appointed. A 1960 
Cal 278 (280). 

(13) An authority superior to the appointing 
authority can dismiss or remove from service 
the person appointed. A 1958 SC 36 (44) 

A 1956 Pat 228 (230) (DB) 00 A 1956 Raj 110 
(112) (DB) 00 A 1967 Assam 28 (30) (DB). 

(Order of retirement passed by authority higher 
than appointing authority — Legal.) 00 (1970) 72 
Pun LR 635. (Dismissal of employee by order 
passed by Governor who is an authority higher 
than appointing authority — Neither Art. 311 
nor rules contravened.) 

(14) A dismissal by a subordinate authority 
may be validated by ratification by the appoint¬ 
ing authority. 1954 All LJ 515 (520). 

(14A) While passing an order of removal of 
the employee all that is required is that the 
Authority passing the order must be competent 
to make appointment of the delinquent at the 
time of passing of the order. 1980 Raj LW 1 
( 2 ). 

(15) Where the subordinate authority only 

acts as the channel through which the order of 
dismissal is communicated to the dismissed offi¬ 
cial and the order is actually passed bv the 
proper authority, its validitv is not affected. 
A 1952 Sau 40 (42) (Dll') 00 A 1950 Lah 59 
(62) 00 1962 Mys LJ (Supp) 457 (459) (DB). 

(A notice of termination of service on attaining 
a particular age to be given under S. 8 of the 
Bangalore Transport Services Act need not be 
issued only by the appointing authority of the 
employer.) 

(16) Where there is no fresh appointment by 
Government on termination of prior appoint¬ 
ment but the permanent employees of the rail¬ 
way company are continued in service on cer¬ 
tain terms and conditions after the acquisition 
of the Railway by the Government, the auth¬ 
ority which originally appointed the servant 
concerned is entitled to remove him from ser¬ 
vice. A 1957 Ker 1 (2) (DB). 

(17) Where a Government servant originally 
appointed in one State is sent on deputation to 
■yother State, and is absorbed in the service 
of that State the authority by whose order he 
Is so absorbed will have the power to remove 
2*" dismiss him from service. A 1956 Bhopal 
Sfff.SQ) : 1956 Cri LJ 975. 

(18) This article does not prevent the auth¬ 
ority duly and legally substituted in the place 
of the original authority who appointed the 
member of a civil service, from dismissing him. 
A 1958 Andh Pra 240 (249, 250) (DB). 

(19) The appointing authority himself can 
clearly dismiss or remove a person from service. 

A 1953 Trav-Co 130 (139) : 1953 Cri LJ 752 


(FB) 00 A 1954 Cal 60 (62) (DB) 00 A 1970 
SC 1255 (1262) : 1970 Lab IC 1056. 

(20) Appointing Authority delegating its 
power of appointment —- Appointing Authority 
does not exhaust its own power and continues 
to possess power of suspension or reversion. 
1975 Lab IC 1624 (1635) (FB) (Delhi). 

(21) When a person is appointed by the head 
of a department and then transferred to an¬ 
other department, he cannot be dismissed or 
removed by any one of lower rank than the 
head of the latter department. A 1954 Raj 
207 (Pr. 7) (DB). 

(22) Where the actual appointment in the 
particular case has been made by a higher au¬ 
thority, he alone can dismiss or remove from 
service, and not a subordinate authority although 
under the rules such authority may be com¬ 
petent to make similar appointments. A 1957 
Madh Pra 126 (128) (DB) eo A 1957 Manipur 
37 (37) 00 A 1956 Bhopal 36 (38) : 1956 Cri 
LJ 975 00 A 1956 Madh B 259 (261) (DB) 00 
A 1956 Mad 419 (421). 

(23) An authority of equal rank or grade 

with the one by whom the appointment has been 
made, may dismiss or remove the person ap¬ 
pointed; it is not necessary that the dismissal 
or removal must be by the same person by 
whom the appointment was made or by his 
direct official superior. A 1955 SC 70 (73) : 

1955 Cri LJ 249 00 A 1957 Madh Pra 126 (128) 
(DB) 00 A 1967 Cal 381 (382) 00 1979 Lab IC 
(NOC) 65 (All) 00 1979 Lab IC 1141 (1145) 
(DB) (Andh Pra) 00 1971 All LJ 1103. 

(23A) The requirements that the dismissing 
authority should not be subordinate to the ap¬ 
pointing authority operates when the former 
appointing authority exists and some other au¬ 
thority subordinate to it has exercised the 
power of dismissal over an employee. This re¬ 
quirement has no application to a situation 
when the authority dismissing the employee 
was not subordinate but of equal rank and the 
former appointing authoritv had ceased to 
exist. 1974 Lab IC 1340 (1342) (Raj). 

(24) The Government can confer powers on 
an officer other than the appointing authority 
to dismiss a Government servant provided he 
is not subordinate in rank to the appointing 
officer or authority. A 1970 SC 1263 (1265) : 
1970 Lab IC 1063. 

(25) Show cause notice issued to employee 

by one officer and personal hearing given _ 

Dismissal order passed bv successor is valid. 
1979 Lab IC (NOC) 65 (All). 

(26) Order of compulsory retirement signed 

in name of Governor — Order is 
valid. Secretary being authorised to do so 
under Rules of business. It is not open to 
Courts to go behind an order purported to have 
been made by the Governor so long as that 
order confomis to the requirements of Art. 166 
(.J which lays down the rule of constitutional 

a 1 , 9R2 Mys Ij J (Supp) 437 (442). 

(27) Authority competent to dismiss Govern- 
ment servant — Appointing authority is such 
an authoritv and question of delegation to such 

T ioo«V’f to t,isiniss would not arise. 

A 1966 Cal 485 (486). 


(28) Promulgation of President’s rule in 
— Governor making rules under Art. 166 
(3) and designating an official to exercise execu- 

XVC \ IK rn ° r •— Order of dismissal passed bv 
such officer in exercise of executive power is 
an order made by Governor or Government 
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and does not infringe Art. 311 (1) — See Ibid, 

Art 356. 1975 Andh LT 159 (171) (DB). 

(29) Karnataka Police Act (4 of 1964), Sec¬ 

tions 137 (2), 131 — Police Patel — Removal 
or dismissal — Order can be passed only by 
District Magistrate and not by Sub-Divisional 
Magistrate as delegatee under S. 131. 1976 

Lab IC 361 : (1975) 2 Kant LJ 102. 

(30) Employment of persons — Right to 
make appointments is not arbitrary — Powers 
are subject to Arts. 14, 16 and 311. A 1968 
Ker 244 (247) : 1968 Lab IC 1159. 

(31) Initiation of disciplinary proceedings 
against civil servant suo motu by an authority 
lower in rank to punishing authority — Entire 
proceedings are vitiated. (1967) 2 Andh WR 
253 (256) (DB). 

(32) Disciplinary proceedings against employee 
of Life Insurance Corporation —- Two ' letters 
by Senior Divisional Officer and a show cause 
notice by Zonal Manager, requiring employee 
to show cause against dismissal — Issue of 
subsequent charge-sheet — Suspension and en¬ 
quiry pursuant thereto and eventual dismissal 
by Zonal Manager — Valid. (1980) 1 Serv LR 
136 : 1980 Lab IC (NOC) 41 (Delhi). 

45. Delegation of power of dismissal.— (1) 
The appointing authority cannot delegate his 
power of dismissal or removal to a subordinate. 
A 1957 Madh Pra 126 (128) (DB) 00 (1957) 61 
Cal WN 849 (853) 00 A 1956 Madh B 259 
(261) (DB) 00 A 1953 All 17 (20) (DB) 00 A 
1961 SC 751 (761) : 1961 (1) Cri LJ 773 00 
1968 Lab IC 302 (310) (DB) (All) 00 A 1967 
All 457 (459) 00 A 1970 Punj 459 (460) : 1970 
Lab IC 1316. 

(2) Powers of appointment and removal dele- 
ated to subordinate authority — However, 
elegatee cannot remove from service person 

appointed by delegator (higher authority) prior 
to delegation of powers. 1972 Scrv LR 299 
(FB) (Delhi). 

(3) Effect of Arts. 154 and 163 of the Consti¬ 
tution is that, a Governor rarely passes execu¬ 
tive orders personally. He acts through his 
Ministers and subordinate officers. The words 
‘President’ and ‘Governor* appearing in Art. 310 
should not be understood as the President and 
Governor in person. Even where an authority 
(not being the Governor) duly empowered on 
this behalf dismisses a subordinate civil servant. 
Article 310 will be attracted. A 1959 All 771 
(774). 

(4) Whether a person has a lien in one depart¬ 
ment or in other department, the Government 
is entitled, subject to the provisions of Arti¬ 
cle 311 (1), to delegate power of dismissal to 
any officer — Rule 14-A of the Fundamental 
Rules has not the effect of modifying this 
power. A 1970 SC 1263 (1266) : 1970 Lab IC 
1063. 

(5) The power of the President to dismiss a 
public servant at pleasure is outside tin* scope 
of Article 77 of the Constitution and. there¬ 
fore, cannot be delegated by the President to 
a subordinate officer and can be exercised by 
him only in the manner prescribed by the 
Constitution. A 1970 Punj 346 (348). 

(6) Dismissal of police constables by Chief 
Police Officer — Purported delegation ot 
powers of Police Force Commission — Held 
Commission has no power to delegate its func¬ 
tions in so far as they relate to the dismissal or 
reduction in rank of public servant. (1973) 2 
Malayan LJ 143. 



(7) Power of dismissal of constable delegated 
by Police Force Commission to Chief Police 
Officer — Power of appointment not so dele¬ 
gated — Dismissal of police constable by Chief 
Police Officer — Held not void in view of 
amendment of Art. 135 (1) of the Federal Con¬ 
stitution with retrospective effect. (1979) 2 
Malayan LJ 276. 

(8) Any legislative provision or rule em¬ 

powering such delegation will be ultra vires. 
A 1937 PC 27 (30) 00 A 1949 PC 112 (113, 

114) : 50 Cri LJ 383 00 A 1957 Madh Pra 126 
(128) (DB) 00 A 1956 Bhopal 36 (38) : 1956 

Cri LJ 975 00 A 1963 Mys 66 (73) (DB). 

(9) It is the appointing authority who can 
initiate disciplinary action — Power cannot be 
delegated in absence of statutory provision. A 
1966 Madh Pra 193 (195, 196, 197) (DB). 

(10) What cannot be delegated is the ulti¬ 

mate responsibility to dismiss or remove a civil 
servant so as to destroy a protection like the 
one afforded by Art. 311 (2). Any other power, 
in regard to which there Is no constitutional 
protection or mandatory provision of law or 
rule having force of law, may be validly dele¬ 
gated. Such matter is entirely in the discretion 
of appointing authority. Power to initiate in¬ 
quiry can be delegated. 1966 MPL] 325 (327) 
(DB) 00 (1968) 1 Lab LJ 396 (399) (Ker). (Dy. 
I. G. of Police appointing authority — Enquiry 
held bv Superintendent by his order valid.) 00 
A I960 Andh Pra 473 (475, 476) : (1960) 1 

Andh WR 408 (DB). 

(11) Where a Government delegates its 
powers to hold departmental enquiries against 
its defaulting officer to the Vigilance Commis¬ 
sioner appointed by it, such delegation is per¬ 
missible in the context of the exercise of 
powers under Art. 311(2). The amendment to 
Art. 311 (2) by the Constitution (Fifteenth 
Amendment) Act, 1963 does not make any 
difference to the principle stated above what¬ 
ever its o'her implication might be. A 1968 
Mys 296 (300) (DB). 

(12) As regards the inquiry into the charges 
against the civil servant it is not necessary that 
the notice to show cause must be issued only 
by the authority competent to dismiss, remove 
or reduce the civil servant. Nor is it necessary 
that the departmental inquiry must be held 
only by the authority competent to dismiss, re¬ 
move or reduce the civil servant. A 1956 SC 
285 (292) 00 A 1956 Cal 662 (666) 00 A 1956 
Sau 14 (18) (DB). 

[See A 1952 Pepsu 69 (72).] . . , . 

(13) Article 311 only guarantees the right 

to a civil servant that he shall not be dismissed 
or removed by an au'hority subordinate to that 
bv which he was appointed and that does not 
include a further guarantee that the relevant 
disciplinary enquiry cannot be initiated or eon- 
ducted bv any authority lower than the ; auth¬ 
ority menMoned in Art. 311. 1977 Raj LW 

354 : 1977 WLN 421 (427). . 

(14) Power tp impose penalty given by head 
In subordinate authority — Power of head to 
impose penal tv himself not affected. A 1958 
Manipur 35 (37, 38). 

(15) Domestic Tribunal — Delegation of its 
essential functions of hearing and applying its 
mind to materials collected and to come to a 
conclusion bv designated authority will render 
its decision invalid — Authority taking decision 
mav appoint another person to collect material. 

A i968 Delhi 26 (28) : 1968 Lab IC 24 (DB) 
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00 ILR (1965) Andh Pra 482 (501) (DB) A 
1963 Mys 66 (73, 75, 76) (DB). 

(16) Competent authority — Decision to 
terminate services — Approval of proposal tor 
terminating services together with draft order 
put up for approval before competent authority 
— Authority writing word ‘seen’ on proposal 
_ Word ‘seen* held indicated approval of pro¬ 
posal and constituted authority for issuing dis¬ 
missal order — No violation of Art. 311 (1). 

A 1962 All 471 (472) (DB). 

(17) When the authority competent to 
punisn a delinquent civil servant entrusts the 
enquiry to a subordinate officer, that officer 
should himself make the enquiry and not dele¬ 
gate this duty to any other. However, such 
delegation is only an irregularity which does 
not vitiate the enquiry unless it appears that it 
has prejudiced the civil servant. A 1964 Madh 
Pra 318 (319, 320) (DB). 

(18) A statutory body, consisting of numerous 

members can delegate its functions of conduct¬ 
ing an enquiry against any employee to its 
subordinates so long as there is no prohibition 
against such delegation under the statute. 

Therefore the entrustment of the actual con¬ 

duct of the enquiry to its subordinate officers 
by the Tamil Nadu Electricity Board cannot 
be said to be without jurisdiction. (1979) 2 
Mad LJ 310 : 1979 Lab IC (NOC) 170 (DB). 

(19) Initiation and holding of enquiry culmi¬ 
nating in dismissal order, to be valid need not 
be on authority delegated by appointing auth¬ 
ority. (1974) 87 MLW 568. 

(20) In departmental enquiry the admin¬ 

istrative agency making the findings must 
address itself to the eviclence and on the evi¬ 
dence before it, conscientiously reach a con¬ 

clusion which it deems to be just. A delin¬ 
quent officer can only succeed if he is able to 
establish that the order challenged was made 
by punishing authority without directing its 
mind to the evidence in the case. ILR (1965) 
Andh Pra 482 (503) (DB). 

(21) Where an authority is vested with a 

statutory function that authority alone can dis¬ 
charge that statutory function. The authority 

cannot abdicate its function to some other au¬ 
thority be it superior, and be content to carry 
out the mandate of that superior authority. 
Thus where the notice terminating the service 
of the employee is issued by the competent au¬ 
thority not in exercise of its individual judg¬ 

ment but in compliance with direction given by 
Government, the notice cannot be said to be 
issued by the Competent Authority. 1976 

SLWR 481 (484) (Punj). 

46. Appeal from dismissal.— (1) Government 
of India Act, S. 246 — Civil Services (Classi¬ 
fication, Control and Appeal) Rules (1930) —■ 
Punishment of civil servant in employment of 
State Government — Order made by Govern¬ 
ment — Appeal in regard to matter coming 
under Sch. VII, List 2, cannot be taken to 
Governor-General (now President of India). 
ILR (1956) Punj 1213. 

(2) Certiorari — Territorial jurisdiction 
Dismissal of Government servant confirmed in 
appeal — Doctrine of merger not applicable — 
Punishing authority amenable to territorial 
jurisdiction of High Court while appellate au¬ 
thority functioning and residinc outside terri- 
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torial jurisdiction — Original order of dismissal 
can be examined. (1961) 3 Fac LR 25 (All). 

47. “Subordinate” meaning of.— (1) The 
word ‘subordinate* in Art. 311 (1) of the Con¬ 
stitution means subordinate in rank and not 
with reference to the functions exercised. Con¬ 
sequently when no officer of equal rank to the 
appointing officer is available then the order of 
dismissal or removal will have to be passed by 
an officer of superior rank. In no circumstances 
can such an order be passed by an officer of 
lower rank. Any rule or statute which permits 
such an action, must be held to be ultra vires 
as infringing the provisions of Art. 311 (1) of 

the Constitution. A 1963 Punj 370 (371, 372) 
(DB). (A 1957 All 439, Dist.; A 1957 Raj 148, 
Doubted.) 00 A 1957 Madh Pra 126 (128) 

(DB) 00 A 1954 Pat 285 (286) (DB). (Lino 

operator appointed by Superintendent of Gov¬ 
ernment Press cannot be dismissed by Deputy 
Superintendent.) 00 1975 Raj LW 214. 

(2) State Government is not an authority 
subordinate to High Court. 1978 Lab IC 1748 
(1750) (Kant). 

(3) Where a Class III employee, was first 
appointed by the General Manager of the Delhi 
Road Transport Authority and later on. was 
deemed to have been appointed by the General 
Manager (Transport), Delhi Municipal Corpora¬ 
tion Undertaking, his removal by the Assistant 
General Manager of the Undertaking is invalid 
as he is subordinate in rank to the General 
Manager in spite of delegation of his functions 
by the General Manager to him. ILR (1971) 1 
Delhi 568 (FB). (C. W. 1234 of 1967, D/- 16-5- 
1969 (Delhi), Overruled.) 

(4) The question of subordination of the ap¬ 
pointing authority of the officer who actually 
dismissed the Government servant concerned 
or removed him from Government service con¬ 
cerned has to be determined by applying two 
tests viz., the test of co-ordinate rank and the 
test of the head of the department. The test 
of rank is a good working rule for the purpose 
of seeing that Art. 311 (1) is satisfied as re¬ 
gards the subordination of the dismissing auth¬ 
ority to the appointing authority and if it is 
not possible to compare the two ranks, then the 
test of the head of the department may also 
be usefully employed. 1976 Cri LJ 1256 
(1278) : 16 Guj LR 313 (FB). 

(5) Subordination refers to rank and not to 
powers and duties — Commissioner of Income- 
tax, Calcutta, not subordinate in rank to Com¬ 
missioner of Income-tax, West Bengal. If a 
civil servant was originally appointed by the 
head of one department, he cannot be removed 
except by a person not lower in rank to the 
head of the department to which he is trans¬ 
ferred. A 1962 Cal 3 (6, 7, 8). 

(6) Word ‘subordinate’ means subordination 
in rank and not subordination of function. 
Where a civil servant is appointed by one au¬ 
thority and subsequently those powers are vest¬ 
ed under the rules, in a different authority 
lower in rank to the preceding appointing au¬ 
thority, the succeeding authority will be deem¬ 
ed to be ‘subordinate* to the appointing auth¬ 
ority and as such it cannot dismiss the civil 
servant appointed by the authority who held 
superior rank to it. 1971 Lab IC 1481 (FB) 
(J & K). (A 1963 Tripura 38 and A 1958 Cal 
356, Dissented from.) 

(7) Subordinate authority holding charge of 
current duties of appointing authority — Not 
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competent to dismiss employee — Word “Sub¬ 
ordinate'* has reference to rank and not to 
functions. 1971 Raj LW 34. 

(8) Article 311 (1) does not require that the 
dismissal must be by the very same officer who 
appointed him. The competent authority can 
be either the officer who initially made the ap¬ 
pointment or any other officer who is co-ordi¬ 
nate in rank to him. No subordinate officer 
has jurisdiction to inflict any of the punish¬ 
ments contemplated by the Madras Civil Ser¬ 
vices (Classification, Control and Appeal) Rules. 
Requirements of Art. 311 (1) are not satisfied 
where the order of compulsory retirement of 
the petitioner was passed by District Prohibition 
Officer, holding the rank of the Excise Asstt. 
Commissioner, when the petitioner was ap¬ 
pointed by the Commissioner of Excise. A 
1900 Andh Pra 29 (30) (DB). 

(9) Petitioner appointed by D. C. of Revenue 
Division ‘X’ — Order of his dismissal by D. C. 
at ‘Y* where he was posted — Post of ‘ D. C. 
at ‘Y* held was corresponding and not subordi¬ 
nate to that of D. C. at ‘X* — Article 311 (1) 
held not contravened. 1970 Pat LJR 103 
(DB). 

(10) An officer who is inferior in rank to the 
appointing authority is not necessarily subordi¬ 
nate to him. 1954 All LJ 515 (517) (DB). 

(11) The constitutional requirement -in Arti¬ 
cle 311 that the dismissing authority should not 
be subordinate to the appointing authority ope¬ 
rates when the former appointing authority 
exists and some other authority subordinate to 
it wants to exercise the power of dismissal over 
a civil servant. The constitutional expression 
’•m authority subordinate* indicates an existing 
subordination. But this sensible constitutional 
rule need not be converted into a senseless 
fetish Ivy seeking to apply it to a situation 
where the authority dismissing the civil servant 
suffers no subordination because the post of the 
former appointing authority had ceased to exist. 
A 1958 Cal 350 (358, 359). 

[But sec A 1969 Mys 41 (44). (A 1959 Madh 
Pra 43, A 1900 Madh Pra 254 and A 1958 
Cal 350, Dissented from.)] 

(12) Where the petitioner was appointed as a 
police constable by the D. I. G. of Police of 
the erstwhile Indore State and he was continued 
in service of Madhya Bharat State without any 
°rder of fresh appointment, his removal from 
service bv the Superintendent of Police, Indore, 
was not bad as violating the provisions of Arti¬ 
cle 311 (1). Under the rules in force in tho 
Madhya Bharat State, a police constable could 
be removed from service by the Superintendent 
of Police. In the absence of any statutory rules 
creating a notional subordination it could not 
be held that the Superintendent of Police in 
the State of Madhya Bharat was an authority 
actually subordinate to the Dy. Inspector-General 
in the erstwhile Indore State. A 1960 Madh 
Pra 254 (254, 255). 

(13) A person Is subordinate to another when 
he is bound under the law to carry out the 
orders of the latter or when he is under his 
control. 1954 All LJ 515 (517) (DB). 

(14) An official may be regarded as being sub¬ 
ordinate to another also when the latter has 
appellate authority over him. 1954 All LJ 515 
(517) (DB). 

(15) Deputy General Manager of Mysore Gov¬ 
ernment Road Transport Department cannot re¬ 


move or dismiss any employee appointed by the 
General Manager or other authority to whom he 

(DB) ° rdinate in raiJ< ‘ A 1963 MyS 66 ^ 

(16) Where a public servant alleges that he 
has been suspended by an officer subordinate in 
rank to his appointing authority, the onus to 
prove the same lies on him. (1963) 6 Fac LR 
225 (227) (Cal) - A 1959 Madh Pra 43 (46) 
(DB). (Where the appointing authority, namely, 
the I. G. of Police of the erstwhile Gwalior 
State has ceased to exist it does not follow that 
a person appointed by that defunct authority 
cannot at all be removed.) 

(17) Applicability — Appointment of librarian 
of Bengal Secretariat Library by Assistant Se¬ 
cretary —- Dismissal by Deputy Secretary —* 
Dismissal is not by an authority subordinate to 
that by which he was appointed — Librarian 
not entitled to the safeguard provided in tho 
Article. A 1900 Cal 278 (283). 

(18) Divisional Commercial Superintendent ia 
competent to inflict punishment on non-pension- 
able Class III Railway staff including a Travel¬ 
ling Ticket Examiner. A 1967 All 112 (113). 


(19) Where in accordance with the standing 
order passed under the Tripura (Council of Ad¬ 
visers) Order, 1953, the Chief Commissioner of 
Tripura allotted the Department of Relief and 
Rehabilitation to one of the Advisers and tho 
adviser terminated the services of the petitioner 
who was appointed by the District Magistrate afl 
being the head of the Department, by no 
stretch of imagination can it be said that tho 
Adviser in charge was an authority subordinate 
to the District Magistrate. A 1958 Tripura 38 
(40). 


(20) Permanent Assistant Clerk in Office of 
Secretary Board of High School and Inter¬ 
mediate Education — Temporary appointment 
in higher scale — Transfer by Director of Edu¬ 
cation as noter and drafter to office of District 
Inspector of Schools — Assistant clerk dis¬ 
regarding such order — Removal from service 
— Transfer and removal sanctioned by Gover¬ 
nor — Transfer and removal could not be 
questioned on ground that they were by auth¬ 
ority subordinate to appointing authority as such 
transfer and removal were sanctioned by the 
Governor. A 1962 All 413 (419, 420, 421) 
(DB). 

(21) Appointment of Inspector of the Patiala 
State Bank by Board of Directors of Bank with 
sanction of Maharaja of Patiala — After integra¬ 
tion of Pepsu State with Punjab State order of 
dismissal passed by Punjab Government cannot 
be said to have been passed by an authority 
subordinate to the one appointing him. A 1960 
Punj 646 (050, 651) (DB). 

(22) Subordinate authority —- Chief Security 
Officer in Railway service is not subordinate to 
Chief Engineer. 1978 Lab IC (NOC) 78 (Pat). 

48. Appointing authority.— (1) Where an 

officer has the power of confirmation of a ser¬ 
vant and issues the letter of confirmation, even 
though the letter is issued under the orders of 
a higher authority, he should be taken to be the 
confirming officer, and as such the appointing 
authority for the purposes of Art. 311, Cl. (1). 
A 1957 All 439 (443) (DB) 00 A 1959 Manipur 
33 (36). (Petitioner appointed for fixed period 
by Chief Commissioner —>■ Petitioner continuing 
in service after fixed period —r No specific order 
of appointment after expiry of fixed period by 
Home Secretary who had then authority to make 
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appointments — Petitioners held continued in 
service on original appointment by Chief Com¬ 
missioner.) \ 

(2) Appointing power implies power of dis¬ 
missal —» Appointing authority taking action and 
removing an employee — Objection under Arti¬ 
cle 311 (1) cannot be taken. A 1962 All 160 
(172, 173) •• 1972 Cur LJ 731 (Punj). 

(3) The appointing authority is competent to 

even conduct an enquiry to ascertain whether a 
public servant should be retained in service or 
not and pass an order discharging him if found 
unsuitable to hold the post. Such an order does 
not attract Art. 311 (2). It is only when an 
order is passed by way of punishment involving 
penal consequences that the circumstances pre¬ 
ceding or attendant on the impugned order are 
to be examined notwithstanding that the public 
servant was a mere probationer or a temporary 
servant. (1978) 2 Serv LR 453 (475) (DB) 

(Delhi). 

(4) Where a civil servant is appointed as a 
probationer by one authority and is subsequently 
confirmed in that post by another authority the 
latter and not the former would be the ap¬ 
pointing authority for the purpose of this Arti¬ 
cle. A 1957 Raj 148 (150) (DB). 

(5) Appointment order not signed by the As¬ 
sistant Security Officer personally but by other 
person on his behalf — Confirmation order by 
the Assistant Security Officer — Assistant Se¬ 
curity Officer was the appointing authority. 
1975 Lab IC 1353 (1356, 1357) (Ail). (1972 Lab 
IC 945 (All), Distinguished.) 

(6) Where a person is appointed to a tem¬ 
porary post by one authority but is subsequently 
appointed as a probationer by another auth¬ 
ority and also confirmed in that post by the 
latter authority, the appointing authority for 
the purpose of this Article would be the latter 
authority and not the authority who made the 
original temporary appointment. A 1957 Madb 
Pra 52 (53). 

(7) Temporary or quasi permanent appoint¬ 
ment followed by substantive appointment — 
Authority who made substantive appointment is 
the appointing authority. 1975 Lab IC 845 
(Raj). 

(6) Where at the time of the integration of 
the Princely States with the rest of India, per¬ 
sons serving in the Princely States were ab¬ 
sorbed in the services of the relative new States 
that came into existence as a result of the inte¬ 
gration, the authority by whom such persons 
were appointed to the integrated service or who 
Would have been competent to make the ap¬ 
pointment in case there was no actual fresh ap¬ 
pointment, must be deemed to be the appoint¬ 
ing authority. A 1957 Madh Pra 126 (130, 131) 
(DB) •• A 1956 Vindh Pra 22 (24) 00 ILR 
(1954) Patiala 696 (709, 710) (DB) °® A 1954 
207 (210) (DB) 00 A 1977 Madh Pra 13 

(FB). 

(9) Officer in one Department later transfer¬ 
red to another department — Head of the de¬ 
partment to which the employee is transferred 
Is the appointing authority — The Department 
from which the employee has gone away wilj 
have nothing to do with him any longer. A 
1962 All 166 (171, 172). 

(9A) A State Govt, employee on deputation 
to the Electricity Board — Board authorities 


imposing punishment 6Q the petitioner after 
departmental enquiry — No approval of the 
appointing authority taken before imposing 

E unishment — Hela, punishment not approved 
y the appointing authority could not be im¬ 
posed. 1980 BBCJ 227 (231) (DB) (Pat). 

(10) Bifurcation of Excise and Taxation depart¬ 
ment in two wings as Excise wing and Taxa¬ 
tion wing —• Petitioners services allotted to 
Taxation wing — Post of Commercial Taxes Offi¬ 
cer — Equivalent to that of Assistant Commis¬ 
sioner appointing petitioner in the former depart¬ 
ment — Order of compulsory retirement of 
petitioner by Commercial Taxes Officer — Held 
to be by appointing authority and hence valid. 
(1979) 2 Serv LR 209 (211) (Raj). 

(11) Railway employee appointed by District 
Traffic Superintendent —r Divisional Operating 
Superintendent, who replaced District Traffic 
Superintendent after merger of Railways was 
not lower in rank and had authority to punish 
employee by reducing him in rank. A 1966 Raj 
37 (38, 39) (DB). 

(12) When a Government servant is finally 
assigned to a particular post without retaining 
a lien on a previous post to which he was 
originally appointed, the appointing authority in 
such a case is the person who has the authority 
to make appointments to the new post. A 1956. 
All 476 (477) (DB). 

(13) A petitioner can obtain relief under Arti¬ 
cle 226 only if he can show that he has been 
dismissed by an authority subordinate to that 
by which he had been appointed, but not it 
he merely shows that he has been dismissed by 
an authority subordinate to that by which he 
ought to have been appointed. A 1959 Cal 103 
(104) (DB). 

(14) Appointing authority to be dismissing 
authority — Appointing authority ceasing to 
exist — Protection against removal by lower 
authority does not vanish — Authority who can 
remove an employee appointed by authority 
since abolished must be of equal rank. 1972 
Serv LR 299 (Delhi). 


(15) So far as Railway servants are concerned, 
they are governed by the rules embodied in the 
Railway Establishment Code which is now ac¬ 
cepted as being a body of rules promulgated by 
the President under Article 309. The Code it¬ 
self lays down that in the case of non-gazetted 
posts the appointing authority is the General 
Manager or such other officer to whom he may 
delegate his power. 

Though there is also provision in the Code, 
for the execution of a service agreement in the 
name of the President, a service agreement of 
this description is a mere formal document, and 
does not abrogate the rules embodied in the 
Code, which prescribes the ‘appointing auth¬ 
ority for a staff belonging to Class III or a 
non-gazetted staff. 

Where the appointing authority was a delegate 
ot the General Manager, being a senior scale 
officer, and the dismissing authority was not 
subordinate in rank to him, there was no viola- 

Fac LR^/TsfsMCa 0 !). ** 3U (1) ’ (1961) 3 

JPL P,ainti ? w , as a PP 01 ‘nfed to the temporary 
post of a mistry m Railway on the recommenda- 

• by th l Executive Engineer to the 
nrrW E r nginee . r who accepted it but the actual 
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No evidence to show that other' Executive 
Engineer passed orders appointing temporary 
mistries no proof that the Executive Engineer 
was empowered to appoint a temporary mistry 
— Held that the appointment of the plaintiff 
was in fact made by the Chief Engineer. A 
1962 Raj 244 (246). 

(17) A permanent railway employee was re¬ 
moved from office but was re-appointed under 
the directions of the General Manager for a 
period of six months in his initial grade with 
the same seniority with a direction that after 
this period a special report regarding his work 
and conduct was to be submitted in order to 
consider his being continued in service. His 
re-appointment, according to confidential letter, 
was to be treated as fresh appointment, though 
he was given his old rate of pay and seniority. 

Held that it could not be said that his re¬ 
appointment was by the General Manager 
though it was made at his direction. A 1966 
Punj 297 (300) (DB). 

(18) According to instruction under Orissa 
Panchayat Samiti and Zilla Parishad Act, Zilla 
Parishad chairman has power of appointment 
and dismissal of a primary school teacher. 1968 
Lab IC 80 (81) (DB) (Orissa). 

(19) Railway Protection Force Act (1957), 
Sections 2 (f), 6 — Assistant Security Officer 
though superior officer under Section 2 (f) is 
not an appointing authority as the powers are 
not delegated to him by Chief Security Officer 
under Section 6 — Dismissal order passed by 
Assistant Security Officer contravenes Art. 311 

(1) and is illegal. 1972 Lab IC 945 (946) (All). 

(20) Conservator of Forests is the “appointing 
authority’' in respect of employees of Class III 
Services and Posts in Forest Department of 
Himachal Pradesh. 1973 Lab IC 292 (294, 295) 
(Him Pra). (A 1967 SC 459, Distinguished.) 

(21) District Traffic Superintendent is appoint¬ 
ing authority for ticket-collector in Railways. A 
1971 All 246 (246) : 1971 Lab IC 571. 


(22) Government servant appointed by Gover¬ 
nor of Punjab — Transfer of service from State 
to Centre — Governor of Punjab was the highest 
authority in State and there being no officer 
equivalent in the Central hierarchy, the appoint¬ 
ing authority of the Government servant for the 
purpose of Article 311 (1) must be held to be 
the President of India and not the Joint Secre¬ 
tary to the Central Government. 

Government servant appointed by Governor 
of Punjab — Transfer of service from State to 
centre — Governor of Punjab was the highest 
authority in State and there being no officer 
equivalent in the central hierarchy, the appoint¬ 
ing authority of the Government servant tor the 
purpose of Art. 311 (1) must be held to be the 
President of India and not the joint ssecretary to 
the Central Government. (1974) - Serv ,LR 
682 (Delhi). 

(23) Where on taking over of a Railway by 
the State the Head of the Department or the 
District Officer in the Railway actually made 
the offer of re-appointment and received the 
acceptance to it, such head of the Department 
or officer was the appointing authority and not 
the General Manager in pursuance of jvhose 
directions such offer was 
196 (200, 201). (A 1959 

r °(24) Article 311 which prohibits removal or 
dismissal from service by an authority sub¬ 


made. A 1972 Rai 
Raj 214, Dissented 


ordinate in rank to that of appointing authority 
does not mean that simply because the dismis¬ 
sing authority happens to be an officer of the 
same rank as that of the appointing authority, 
he can dismiss any person whosoever he may 
be on this ground alone. There must be some 
nexus between the right of the authority pass¬ 
ing the order of dismissal, and his control over 
the service in question. Where the appointing 
authority was the Divisional Mechanical En¬ 
gineer but the order of removal from service was 
passed by the Divisional Electrical Engineer who 
was equal in rank but to whom the former had 
not delegated his power, the order of removal 
was held to be invalid. 1975 BLJR 394. 

(25) Petitioner appointed as Assistant Consoli¬ 
dation Officer by Commissioner, before framing 
of the Punjab Consolidation of Holdings State 
Service Class III (Executive Services) Rules 1962 
— Under these rules the appointing authority 
was the Director of Consolidation. Held that 
after the framing of the rules, the Director of 
Consolidation of Holdings being the appointing 
authority, was competent to issue notice of re¬ 
tirement to the petitioner and not the authority 
who originallv appointed the petitioner. (1980) 
1 Serv LR 587 (589) (Punj). 


(26) There is no principle that an appoint¬ 
ment made by an authority who is later on 
found to be incompetent in law to make the 
appointment must be deemed to have been 
made by the authority competent in law to 
make the appointment, in case it is also found 
that it was made under the latter’s direction or 
approval. 1979 Lab IC (NOC) 151 (All). 

(27) Government authorising District Collec¬ 
tor to make appointments to the post held by 
the delinquent employee — Order of suspen¬ 
sion of the delinquent employee passed by col¬ 
lector subsequently held not ultra vires. 1979 
Lab IC (NOC) 52 (Ker) : 1979 Ker LT 99. 
(Reversed on another point in 1980 Lab IC 442 

(Ker).) 

(28) Employee in Irrigation Department — 
Dismissal of by order passed by Governor who 
is an authority higher than appointing authority 

_ Article 311 not violated. 1970 Serv LR 500 

(DB) (Punj). 

49. Who can dismiss or remove or order 
compulsory retirement or suspension — Illus¬ 
trative coses.— (1) Article 311 (1) of the Con¬ 
stitution does not apply to a case of termination 
of service of a temporary employee. Rule ^ 
of the Central Civil Services (Temporary Ser¬ 
vice) Rules permits the Appointing Authorj y 
to terminate such service. The Director ot n® 
Department if he is an Appointing Autnori y 
for Class III employees on the r ®|. evan ^ TT ( a c 
and the Government servant is a Class III em¬ 
ployee, termination of service of the 
merit servant by such an Appointing Author y 
is valid, even though the said servant was ap¬ 
pointed by the Chief Commissioner. A lJtxS 
Tripura 38 (43). 

(2) Dismissal order by junior officer in same 
rank as the Appointing Authority is not bad — 
Juniority and seniority in same rank cause no 
disparity. A 1970 Delhi 240 (24-). 

(3) Superior authority can inflict penalty 
though it is not appointing authority — Held 
on facts that though petitioner was appointed 
by Post-Master, Imphal Post Office, he could 
be removed by Superintendent of Post Offices, 
Sibsagar Division at Jorhat who was superior 
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authority and who alone could impose major 
penalties contemplated by R. 13 of Civil Ser¬ 
vices (C. C. & A.) Rules — Held further that 
the superior authority could appoint Inquiry 
Officer to make enquiry and submit his report 
and that right of appeal of petitioner was not 
thereby lost. 1968 Lab IC 1145 (1147) (Mani¬ 
pur). 

(4) District Traffic Superintendent issuing ap¬ 

pointment letter to plaintiff on basis of a letter 
from the Traffic Manager of a railway — Dis¬ 
trict Traffic Superintendent held to be appoint¬ 
ing authority who was competent to dismiss 
the plaintiff. A 1964 Pat 102 (106) : 1964 

BLJR 523 (DB). 

(5) Rightly or wrongly Commissioner appoint¬ 
ing incumbent — Commissioner alone can 
terminate the service of the incumbent. 1975 
Lab IC 1119 (1120) (All). 

(6) Though under S. 14 (3) (iii) of Assam 

Elementary Education Act (XXX of 1962), 
Assistant Seceretary has to appoint teachers on 
ffie advice of Board, he is still appointing auth¬ 
ority and can dismiss those appointed by him 
with aid of Section 18 — He cannot, however, 
dismiss those that have been appointed before 
Act 30 of 1962 came into force — Appoint¬ 
ments made under Assam Act (26 of 1964) can¬ 
not also be deemed to have been made by him. 
A 1967 SC 459 (462, 463, 464). (A 1965 

Assam 101, Reversed in part.) 

(7) Where a company-managed railway is 
taken over by the State and the old employees 
are re-employed under the State, their service 
under the company is terminated and they can 
be removed from service by the authority who 
makes the re-appointment or his official supe¬ 
rior. A 1953 All 17. 

(8) Petitioner a railway employee appointed 
by Chief Auditor of ex-Bikaner State Railway 
““ Re-organisation of Indian Railways — Post 
of Chief Auditor of ex-Bikaner State Railway 
equated to rank of a senior scale officer in 
Northern Railway — Dismissal by Deputv 
Chief Accounts Officer, who is higher in rank 
to a senior scale officer, is valid as it is not 
by an authority subordinate to one which ap¬ 
pointed him — For determining rank of ap¬ 
pointing authority of ex-Bikaner State resort 
should be had to process of equation. 1970 
Ser LR 173 : 1970 Raj LW 265. 

, (9) The authority appointing the petitioner to 
tile Rajasthan State Service being tne I. G. of 
Police, Rajasthan, he could not be removed by 
ftny authority subordinate to him. 1959 Raj 
LW 287 (288) (DB). 

(10) Promotion of A. S. I. Police by D. I. G. 

Police — Dismissal by Superintendent of 

Police, a subordinate authority — Order liable 
t0 be quashed. (1973) 1 Serv LR 365 (Punj). 

(11) Where a person was appointed by 
Works Manager, Himachal Government Trans¬ 
port, Central Stores, his removal by the Store 
Purchase Officer who is subordinate to the 
Works Manager cannot be sustained, more so, 
when the post of the Works Manager is in 
existence. (1973) 3 Sim LJ 184 (Him Pra). 


(12) The appellant was appointed as a Train 
Lighting Inspector under an order issued by 
the Chief Electrical Engineer and was removed 
from service under an order passed by the Divi¬ 
sional Assistant Electrical Engineer, Central 
Railway, Nagpur. Held, the order of removal 
was in patent violation of Art. 311 (1), as the 
Divisional Engineer was subordinate in rank to 
Chief Electrical Engineer, on the date of Ap¬ 
pellant’s appointment. The Divisional Engineer 
did not cease to be subordinate in rank to the 
Chief Electrical Engineer merely because the 
latter’s power to make appointments to certain 
posts had been delegated to him. A 1979 SC 
1912 : 1979 Lab IC 1314 ; (1979) 2 Serv LR 
291. 

(13) By an agreement entered into between 
the State of Punjab and the Union of India, 
the Bank of Patiala belongs to the State of 
Punjab and hence the State of Punjab was au¬ 
thorised to pass orders of dismissal on any offi¬ 
cer of the said Bank. A 1960 Punj 646 (652) 
(DB). 

(14) Where a person is appointed a perma¬ 
nent tahsildar by the Collector but by a sub¬ 
sequent notification of the State Government he 
is appointed as an additional First Class Magis¬ 
trate under Section 12 of the Criminal Proce¬ 
dure Code, he still continues to be a person 
who must be deemed to have been appointed 
by the Collector and can be dismissed by him. 
A 1957 Mad 41 (43, 44) (DB). 

(15) Where a person was brought on the ap¬ 
proved list of candidates for appointment by 
the Post Master General but was actually ap¬ 
pointed by the Superintendent of Post Offices, 
he can be discharged by the Superintendent of 
Post Offices. A 1955 Pat 381 (384) (DB). 

(16) The District Superintendent in regard 

to the area over which he has jurisdiction is 
the head of the department when there is ap¬ 
proval of the Chief Commercial Manager to 
terminate the services of an employee the 
order terminating the services cannot be im¬ 
pugned. (1960) 2 Lab LJ 384 (386) (DB) 

(Andh Pra). 

(17) Appointment of P as Extension Officer 

by State Government — Contention that under 
G. O. Misc. No. 1110 of 21-7-1960, appoint¬ 
ment of extension officer can be done by In¬ 
spector-General of Local Administration and 
therefore Inspector-General is competent to re¬ 
move P from service — Held, authority com¬ 
petent to remove P was State Government _ 

Fact that officers of his rank could be appoint¬ 
ed by Inspector-General did not affect position 
that in fact P was appointed as ‘public servant’ 
by State Government in first instance. ILR 
(1963) Andh Pra 1040 (1044, 1045). 

(18) Petitioner appointed by Principal, Police 
Training College — Dismissal by Deputy 
Commissioner of Police, Calcutta — Both be¬ 
long to same grade, so far as Bengal is con- 

WN e 437 _ (4^ r ) H 311 n °‘ ™ latel - 62 Cal 

U9) Held, on facts that when the bye-laws 
of a Co-operative Society (a Co-operative Bank) 
did not provide any special procedure to be 
iollowcd for the dismissal of an employee of 
ttie Bank, then the ordinary law of Master and 
Servant would apply. The Board of Directors 
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had power to suspend and dismiss the officer 
of the Bank and the resolution was not ultra 
vires of the powers of the Working Committee. 
A 1963 MP 298 (299, 300) (DB). 

(20) In respect of a public servant who had 
been appointed by the Raja of Mandi, an order 
of compulsory retirement of such servant after 
the erstwhile State of Mandi merged in the 
Union of India but before the commencement 
of the Constitution of India can be made by 
the Chief Commissioner only. A Deputy Chief 
Commissioner, who is not authorised to do so, 
if passes such an order, the order being with¬ 
out jurisdiction is void, illegal and inoperative. 
A 1959 Him Pra 32 (34, 35, 36). 

(21) Removal to be by appointing authority 
itself — Appointment by Development Com¬ 
missioner, Madhya Bharat in 1953 — Removal 
from service in 1957 by Director, Panchayat 
and Samaj Sewa, Madhya Pradesh, is valid — 
The appointing authority has taken a new 
name — What the Court has to see is not the 
name but the substance, that is to say, the 
actual duties and responsibilities and status. 
A 1962 Madh Pra 50 (56) (DB). 

(22) Person joining service in State of Pepeu 

and confirmed by Rajpramukh of Pepsu -— 
Such person transferred to office of Financial 
Commissioner, Revenue, after formation of Pun¬ 
jab State under the States Reorganisation Act, 
Section 116 — He cannot be dismissed by any 
officer subordinate to Governor — Only Gover¬ 
nor was competent to dismiss him. A 1977 SC 
1233 (1235). (1966 Cur LJ 968 (Punj), Revers¬ 

ed.) 

(23) Under Section 14 of the Punjab Agri¬ 
cultural University Act the appointing authority 
of the Stores Purchase Officer is the Vice- 
Chancellor though the appointment is to be 
approved by the Board and therefore the Vice- 
Chancellor has got the authority to terminate 
the services of the officer. 1966 Cur LJ 930 
(932) (Punj). 

(24) Suspension of Government servant trans¬ 
ferred to University — Vice-Chancellor has no 
right to suspend. 1977 Lab IC (NOC) 163 
(Pat). 

(25) Appointment by Controller of Supplies 
— Dismissal by Deputy Commissioner who was 
equal in rank — Held that it could not be 
said that the Deputy Commissioner was an au¬ 
thority subordinate to the Controller for the 
purpose of Art. 311 (1) though there may be 
subordination in the functions of the Deputy 
Commissioner. Hence, the order of dismissal 
did not contravene the provision of Art. 311 (1). 
A 1963 Orissa 8 (9, 10, 11) (DB). 

(26) Displaced Persons (Compensation and 
Rehabilitation) Act (1954), S. 3 (1) — Appoint¬ 
ment of Assistant Settlement Commissioner — 
Termination of service — Central Government 
alone and not the State Government can termi¬ 
nate the appointment, both as the appointing 
authority and also under Art. 310 (1). A 1975 
SC 641 (645, 646) : 1975 Lab IC 390. 

(27) Removal of Government servant — 
Petitioner appointed by Superintending Engi- 
ner — Order of removal passed by Executive 
Engineer — Order, held not in pursuance of 
directions by Superintending Engineer — Exe¬ 
cutive Engineer, the Appointing Authority for 
post had no authority at time of removal —• 
Removal held invalid. A 1966 All 232 (234) : 
(1966) 2 Lab LJ 841. 


(28) Madras Police Subordinate Service (Dis¬ 
cipline and Appeal) Rules, 1950, Rr. 2 (g) and 
4 — Compulsory retirement of member — 
Higher authority contemplated by R. 4, need 
not be authority higher in rank — State Gov¬ 
ernment is authority higher than Deputy In¬ 
spector-General of Police, though authority 
higher in rank is Inspector-General of Police 

— State Government is competent to order 
compulsory retirement. A 1965 SC 1103 (1106). 

(29) Sub-Inspector of Police, appointed by 

Maharaja of Gwalior and after integration in 
sendee of State of Madhya Pradesh — Dis¬ 
missal by Inspector-General of Police — Does 
not contravene Art 311 (1). 1977 Lab IC 341 

(Madh Pra). (A 1956 Madh B 259 and A 1957 
Madh Pra 126 held to be impliedly Overruled 
by A 1958 SC 228.) 

(30) Punjab Police Rules (1934), R. 12 (1) 

— Where a constable is under the disciplinary 
control of Superintendent of Police at the time 
of his dismissal his dismissal cannot be said to 
be illegal merely because he was originally ap¬ 
pointed by the Commandant. (1972) 2 Sim LJ 
17. 


(81) The services of Government servants ap¬ 
pointed by a higher officer cannot be terminat¬ 
ed by an officer lower in rank even though the 
power of the appointing authority is delegated 
to him later on. 1977 Lab IC 1294 (A II). 

(32) A police constable was appointed by the 
Superintendent of Police. He was dismissed by 
the Superintendent of Police, Kanpur City — 
Held, the dismissal was in contravention of 
Article 311 as the Superintendent of Police 
City was not of same rank as Superintendent 
of Police who is the head of Police force in 
the District. Mere authorisation to the Super¬ 
intendent of Police, City, under the Police Re¬ 
gulations to dismiss constables subordinate to 
him did not confer equality of rank 1977 Lab 
IC 1501 (All). 

[See also 1977 All Serv LJ 152 (156, 157) 

(Guj). (Police constable appointed by Commis¬ 
sioner — Removal by District Supdt of Police 
— Not proper.) ] 

(33) Authority to order compulsory retire¬ 

ment — State Government is the proper auth¬ 
ority till 3-5-1960. A 1962 Raj 258 (262) : 

1962 Raj LW 506 (DB). 

(34) Accountant General who was the ap¬ 

pointing authority was competent to terminate 
die services of an employee. ILR (1961) Mys 
1129 (1145) (DB). ", x r m 

(85) Appointments and punishments of mem¬ 
bers of judicial service — Appointment by 
Government — Punishment by High Court 
Whether punishment contravenes Article 311 

(Quaere). A 1965 Orissa 183 (185, 186) (DB). 

(36) Dismissal not to be by authority subordi¬ 
nate to appointing authority — Subordinate ap¬ 
pointed by Inspector-General of Police — Dis¬ 
missal by Deputy Inspector-General of Police 
appointed to hold charge of current duties of In¬ 
spector-General of Police in addition to his 

without being clothed with his rank —<- 
Dismissal °bad. A 1984 Madh Pra 114 (116, 

117, 118) (DB). 

(37) Appointment by head of department — 
Rule framed under Section 309 empowering 
officer below rank of head of department to 
dismiss — Employee cannot be dismissed by 
such officer — The test whether Art. 311 (1) 
is contravened or not, is not that the authority 
should bo performing same functions but that 
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It should not be lower in rank than the auth¬ 
ority that appointed a civil servant. A 1900 
Madh Pra 183 (183, 184) (DB). 

(38) Appointment made by Divisional Ac¬ 
counts Officer — Dismissal order, passed by 
Deputy Chief Accounts Officer who is his 
superior, is a valid order. A 1967 Assam 28 
(29) (DB). 

(39) States Reorganisation Act (1956), Sec¬ 
tion 116 (1) — Sub-Inspector in Consolidation 
Department in Pepsu holding same office after 
its merger with Punjab — No appointment 
made for posts of Sub-Inspectors in Punjab — 
Appointment must be held to have been made 
by State Government — Dismissal by Director 
of Consolidation of Holdings is bad. A 1964 
Punj 480 (481) (DB). 

(40) Police Act (1861), Ss. 7 and 1 — Dis¬ 
missal of constable — Dismissing Officer neither 
appointed as Deputy Superintendent of Police 
nor empowered by general or special order to 
perform his duties — Dismissal invalid. A 1966 
Punj 370 (371) (DB). 

(41) A promoted as officiating Assistant Sub- 

Inspector of Police by the Deputy Inspector- 
General of Police — Dismissal by Suptrinten- 
dent of Police violates Art. 311. (1966) 68 

Pun LR 317 (319) (DB). 

[See also 1976 Lab IC 1263 (1268) (Delhi) 
•* (1975) 2 Serv LR 683 (Delhi) 00 A 1970 
Guj 180 (183, 184) : 1970 Lab IC 1267.)] 


(42) Dismissal of Government servant _— 

Superintendent of Police (Traffic) in Delhi is 
competent to dismiss Foot Constable even 
though he is not District Superintendent of 
Police. A 1971 SC 1402 (1402, 1403) : 1971 

Lab IC 892. 

(43) Recruitment as Constable in Police 
force — Services placed at the disposal of 
Vigilance Department — Vigilance a wing of 
Police. Department — Dismissal of constable bv 
Superintendent of Police (Vigilance) — Dis¬ 
missal valid. (1975) 1 Cut WR 152 (DB). 

(44) An employee appointed by Governor — 
Dismissal by Chief Secretary by an order 
neither expressed to be made in the name of 
nor by the order of Governor — Order of dis¬ 
missal is invalid. 1968 Lab IC 302 (313) (DB) 
(All). 

(45) Petitioner appointed as revenue clerk 
by Maharaja — His services continued even 
after merger of State — Order of dismissal 
passed by Deputy Commissioner held was in 
violation of Art. 311 (1). A 1963 Manipur 51 
(54. 55, 56). (A 1957 Madh Pra 126. Held no 
longer good law in view of A 1958 SC 228.) 

(48) Dismissal of employee — Special Dy. 
Commissioner issuing charge sheet, holding en- 
quiiy, giving personal hearing, recommending 
to dismiss and that recommendation approved 
by Commissioner — Order is invalid. (1967) 
14 Fac LR 395 (399) (Cal). 

(47) Temporary Exhibition Assistant under 
Directorate of Industries' — Appointment made 
by Director of Industries — Additional Director 
^th power of Control over schemes and not 
over the personnel, has no power to terminate 
bis services. (1963) 7 Fac LR .50 (52) (Cal). 

(48) Petitioner removed from service by au- 
moritv subordinate to authority appointing 

iKro~^ Order quashed as violative of Ajrt 311. 
1959 Ker LR 1117 (1118). 


(49) Termination of service — Appointing 
authority “Chairman Board of Control, Canteen 
Stores Department” — Notice of termination 
issued by “Chairman, Board of Administration” 
who is inferior in authority to “Board of Con¬ 
trol” — Notice and termination, held was in¬ 
valid. 1977 Serv LJ 645 (Bom). 

(50) Termination of services — Mechanical 
Supervisor in Tube-wells Organisation of Irri¬ 
gation Department — Organisation completely 
separated from parent Department creating a 
separate Department in charge of a Director, 
who was of the rank of Superintending Engi¬ 
neer — Held, dismissal order passed by Director 
Tube-wells Organisation was void and inopera¬ 
tive. 1978 Lab IC (NOC) 1 (All). 

(51) Where an employee an Assistant Sta¬ 
tion Master of Bengal Nagpur Railway became 
an employee of Government of India after the 
Bengal Nagpur Railway was taken over by 
Government of India and at that time the ap¬ 
pointing authority was the Chief Operating 
Superintendent, then, notice of termination of 
services of that officer issued by Divisional 
Operating Superintendent, admittedly subordi¬ 
nate to Chief Operating Superintendent, is 
liable to be quashed, it being in direct viola¬ 
tion of Art. 311 (1). ILR (1970) Cut 853 
(DB). 

(52) Bengal Subordinate Services (Disciplinary 
and Appeal) Rules (1936), Rr. 4, 5 and Sch¬ 
edule — Police Regulations — Regn. 763 (b) 

— Typist appointed by Special Superintendent 
of Police in Intelligence Branch and C. I. D. 

— Disciplinary action by Superintendent, Gov¬ 
ernment Railway Police not valid. A 1965 
Cal 169 (173, 176) (DB). 

(53) An order of compulsory retirement is 
not an order of dismissal or removal. There¬ 
fore, in such case all that has to be seen is 
whether the authority terminating the service 
is on the date of the order of termination com¬ 
petent to terminate the services of an officer 
of the rank to which the Government servant 
whose services were terminated belongs. 1978 
Serv LJ 109 (113) : 1978 MPLJ 59 (DB). 

(54) Compulsory retirement Rules vesting 

absolute authority in Government — Only 

Governor and Chief Minister competent to 
exercise power — Order not in conformity with 
Rajasthan Service Rules. ILR (1961) 11 Rai 

536 (539) (DB). 1 


(55) The State Government can validly re- 
tire under Rule 5.32 Punjab Civil Services 
Rules, an Excise Inspector who has been ap¬ 
pointed by the Excise and Taxation Commis¬ 
sioner. There is a clear distinction between 
the two expressions “appointing authority” and 

the officer who appointed the Government 

5.32 uses the former expression. 
1975 Lab IC 646 (651, 652, 655) (FB) (Punj). 

(56) Inspector-General of Police appointing 
authority -— Dismissal by Deputy Inspector- 
General of Police — Dismissal by subordinate 
“Pthontv is illegal. A 1966 Pat 364 (368. 369) 
(DB) 00 A 1969 All 466 (471). 

(57) Transfer of servant from one depart¬ 
ment to another — Lien kept in parent depart- 
Y ler y. Transferee department not competent 

1969Lab IC561 A 1969 Manipur 36 f41) : 

3er X ants ^der the Union and the States 
Authority competent to dismiss — Clerk 
oo establishment of Deputy Commissioner as- 
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Articles 310 & 311 — Note 49 (contd.) 
signed duties of Registration Monrir — Dis¬ 
missal by Deputy Commissioner is not without 
jurisdiction — Even if clerks can be dismissed 
by Registrar only, order is valid as Deputy 
Commissioner is also ex officio Registrar under 
Registration laws and his failure to indicate his 
dual designation is merely a defect of form. 
(1969) 71 Punj LR 725. 

(59) Where a Major who was officiating as 

O. I. C. Records made appointments to Class 
III posts and Lt. Colonel who held that post 
passed termination orders. Held termination 
orders were passed by competent appointing 
authority and therefore valid. (1974) 2 Serv 

LR 668 (Delhi). 

(60) Termination of service of Subordinate 
Judge appointed by Government in the name 
of the Governor — Chief Minister can dismiss 
because he is not subordinate to the appointing 

authority. A 1970 Punj 544 (545, 546) : 1970 
Lab IC 1513. 

(61) Petitioner posted by Director of Educa¬ 
tion to Museum — Transfer of Museum from 
Director of Education to Director of Languages 
and Culture Affairs by notification — In ab¬ 
sence of any statement to contrary transfer of 
administrative control came into effect im¬ 
mediately — Director of Education has no 
longer jurisdiction to terminate services of peti¬ 
tioner. 1974 Lab IC 1364 (1365) (Him Pra). 

(62) Dismissal of Civilian Employee — Em¬ 
ployee appointed as clerk by Chief Superinten¬ 
dent Development Stores, Technical Develop¬ 
ment Establishment — Transfer to another 
Organisation of the Ministry of Defence — Pro¬ 
motion by order of the head of the latter office 
— Removed by order of the head of the latter 
office after domestic enquiry — Disciplinary 
authority in the case of the employee was head 
of the office under Schedule to Central Civil Ser¬ 
vices (Classification, Control and Appeal) Rules 
1965 — Held removal was not by an authority 
subordinate to the appointing authority. (1975) 
2 Serv LR 286. 

(63) Order of Termination passed by Appoint¬ 
ing Authority — Intimation of termination sent 
to petitioner signed by authority subordinate to 
Appointing Authority — Order of termination 
not illegal. (1973) 2 Serv LR 143 : 1973 Cur 
LJ 660 : 1973 All Serv Rep 947 (Punj). 

(64) Police Patel in Karnataka — Removal or 

dismissal — Order can be passed only by Dis¬ 
trict Magistrate and not by Sub-Divisional 
Magistrate, in view of Section 137 (2) of Karna¬ 
taka Police Act (4 of 1964). 1976 Lab IC 361 

(363) (Kant). 

(65) Conductors in Road Transport Depart¬ 
ment of erstwhile Hyderabad State allotted to 
State of Mysore — Dismissal of — Conductors 
appointed by Superintendent, Transport Depart¬ 
ment, Hyderabad — Reorganisation of State —- 
Authority equivalent to Superintendent, General 
Manager of Mysore Govt. Road Transport De¬ 
partment — Conductors deemed to have been 
appointed by G. M. Mysore Govt. R. T. Dept 
bv virtue of Section 116 of States Reorganisation 
Act, 1956 — Dismissal by authority lower m 
rank to the General Manager — Illegal. A 1977 
SC 747 (754). 

( 66 ) Revenue Inspector appointed by Board 
of Revenue, Hyderabad, in former State or 
Hyderabad — Reorganisation of States — Re¬ 
venue Inspector allotted to new State of Mysore 


7 — Divisional Commissioner appointing authority 
in new State of Mysore — Board of Revenue 
also in existence in new State and higher in 
rank to the Divisional Commissioner — Revenue 
Inspector deemed to have been appointed by 
Board of Revenue — Removal of Revenue In¬ 
spector by Divisional Commissioner held illegal. 
(1979) 3 Serv LR 792 (794) (Kant). 

(67) Services of a Government servant loaned 
to Municipality or Panchayat —- Original em¬ 
ployment does not cease — Loanee cannot dis¬ 
miss him — Liability of State Government to 
pay his wages continues. 1972 Lab IC 1178 
(Guj). 

50. Who can order reduction in rank.-*- (1) 
Railway Board Act (1905), Section 3 — A, offi¬ 
ciating as Deputy Chief Engineer of Railway 
since 7-4-1962 — Order D/- 3-8-1968 reverting 
him to post of District Engineer, senior scale, 
signed by Deputy Chief Personnel Officer on 
behalf of General Manager — General Manager 
being himself a delegate from Railway Board 
could not further delegate — Order of reversion 
was without jurisdiction. A 1969 Assam 112 
(115) : 1969 Lab IC 1192 (DB). 

(2) A non-gazetted railway servant who was 
promoted to officiate in Class II service by an 
order passed by the General Manager cannot be 
reverted to his substantive post by an order 
passed by the Chief Engineer. (1957) 61 Cal 
WN 849 (853) 00 1980 Lab IC (NOC) 73 (Punj). 
(Demotion of Assistant Patwari by Settlement 
Officer, Consolidation of Holdings without ap¬ 
proval of Collector — Order invalid.) 00 1979 
Lab IC (NOC) 111 (Delhi). (Promotion on ad 
hoc basis by Asstt. I. G. P. with prior approval 
of I. G. P. — Reversion by Asstt. I. G. P. with¬ 
out prior approval of I. G. P. — Order quashed.) 
00 1977 Raj LW 525 : 1978 Lab IC (NOC) 155. 


(3) Petitioner was appointed by the Director, 
Consolidation of Holdings — Reversion by Col¬ 
lector as a result of general retrenchment in 
consolidation department — Collector though 
subordinate to the appointing authority, could 
competently pass the order of reversion. (1980) 
1 Serv LR 601 (601) (Punj). 


(4) The officer issuing the orders of reversion 
should not surrender his own judgment and 
carry out the behests of the higher authorities. 
A 1966 Andh Pra 116 (120, 121) (DB). 


(5) Article 311. Cl. (1) applies only to dis- 
issal or removal and not to reduction_m rank 
to suspension. A 1953 Hyd 201_ (204) (DB) 
A 1954 Cal 60 (65) (DB) 00 1972 Lab IG 
108 (1215) (All). (Order of reversion by an 
ithority subordinate to the appomting authority 
not violative of Art. 311 (2).) 1972 Lab IC 

7 (459) (Orissa). (Punishment of reduction in 
• The authority to impose such punish- 

I_ m. L« i-L/v AmmAinfinrr niifVinnh; 'l 




( 6 ) Order of demotion passed by Chief Min¬ 
ister in the name of Governor was not constitu¬ 
tionally void in view of Rule 31 of J. & K. Gov¬ 
ernment Business Rules. 1973 Lab IC 1094 
(1101) (J & K). 


51. Prevention of Corruption Act —* Who can 
sanction prosecution.— (1) Under Section 6 of 
the Prevention of Corruption Act, 1947, the 
sanction of the authority competent to remove 
the officer from service is necessary for his pro¬ 
secution under the Act. A 1956 Bhopal 36 (37): 
1956 Cri LJ 975 ° # 1978 Cri LJ (NOC) 32 (All). 
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Articles 310 & 311 — Note 51 (contd.) 

(2) Prosecution of Assistant Medical Officer 
of Railway under Prevention of Corruption Act 

Sanction of Head of the department who is 
not competent to remove the accused from ser¬ 
vice is not valid. A 1968 SC 1292 (1298, 1299). 
(Cri. Appeal No. 455 of 1965, D/- 4-5-1967 

(Pat), Reversed.) . . , _ , 

(3) Appointment made by Divisional Personnel 

Officer in exercise of power delegated by Gene¬ 
ral Manager — Divisional Medical Officer c a n- 
not sanction prosecution under Section 6 (1) or 
the Prevention of Corruption Act. A 1968 Punj 

120 (125) : 1968 Cri LJ 372. 

(4) Servant of former Bikaner State Railway 

absorbed in Northern Railway — Authority 
competent to remove is General Manager, Nor¬ 
thern Railway —r Sanction for prosecution under 
Prevention of Corruption Act (1947), Section 6 
granted by Divisional Engineer is invalid. A 
1963 Raj 126 (129). ^ ^ 
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of Governor in matter of appointment (including 
dismissal), posting and promotion. A 1966 SC 

447 (453, 455). t ^ . 

(6) As Governor is the appointing authority ot 
all subordinate judicial officers like District 
Judges and persons holding posts inferior to 
that of District Judges, it is he who can dis¬ 
miss or remove them. (1965) 2 Mys LJ 215 


(221) (DB). 

(7) Where a person in Assam Judicial Service 
is appointed temporarily as Judge of United 
Khasi-Jaintia Hills District Council Court with¬ 
out the sanction of the Governor and is con¬ 
tinued in service as such even after the expiry 
of the age of his superannuation, without the 
sanction of the Government, the termination of 
the services of such a person without the sanc¬ 
tion of the Governor is not illegal. A 1971 SC 
1110 ( 1111 , 1112 ). 

( 8 ) High Court has complete disciplinary 
jurisdiction over the members of the subordinate 
judicial service and can initiate disciplinary en¬ 
quiry even where the probable consequence may 
be, dismissal or removal from service. 1966 

Raj LW 359 (364) (DB). 0 

(9) Where A was appointed first as Subordi¬ 
nate Judge and B was then appointed as Sub¬ 
ordinate Judge but B was promoted first to the 
post of a District Judge and thereafter A was 
promoted to the post of District Judge, A can¬ 
not be considered as senior in rank to B in the 
post of the District Judge. ILR (1974) Cut 731. 

(10) Termination of service of a member of 
judicial service — Enquiry behind his back pre¬ 
ceding termination — Recommendation of High 
Court, not made known to him — Held termi¬ 
nation was but by way of punishment. 1977 
Lab IC 65 (Bom). 

gg, J.nqniQ^ and report by. authority different 
from that empowered to dismiss.— (1) The ques¬ 
tion of imposing punishment can only arise 
after enquiry is made and the report of the En¬ 
quiry Officer is received? It is- for the punish¬ 
ing authority to propose the punishment and not 
for the enquiring authority. A 1962. SC 1130. 
(1134, 1135) 00 1975 Lab IC 76 (81 to 83)' 
(Andh Pra). (Disciplinary * proceedings against 
civil servant — Report by Enquiry Officer — 
Final orders to be passed by Minister in charge 
of department and not Secretary.) 

(2) A rule authorising any authority other than 

the appointing authority to hold an enquiry or 
appoint an Inquiry Officer is not invalid as it 
does not contravene Art. 311. 1968 Lab IC 1597 

(1598) (Raj). 

(3) Regulation 229 of the Police Regulations 
is not mandatory. It only lays down a pro¬ 
cedure for the transmission of papers concern¬ 
ing dismissal, removal, compulsory retirement 
etc. A violation of such a procedural rule can¬ 
not give to the aggrieved person any ground for 
contending that the order of removal from ser¬ 
vice is bad. A 1961 Madh Pra 365 (366) (DB). 

(4) Dismissal of servant — Co-operative as¬ 
sociation — Managing Committee invested 
under bye-laws with power to dismiss Manager 
?— Charges of misconduct against Manager — 
It is not necessary that enquiry into charges 
should be held by Managing Committee itself 
— Enquiry into charges by Secretary, who had 
previously filed. criminal complaint against 
Manager, Managing Committee cannot be said 
to have delegated its functions merely by deput¬ 
ing Secretary to enquire and report. A 1960 
Madh Pra 273 (277) (DB). 


attuacu ciuuuaicu tu v** ----— - 

in accordance with Section 40 (4), H. P. State 
Act (1970) — Prosecution under Prevention ot 
Corruption Act (1947), S. 6 (1) (a) (c) —- It is 
only the appointing authority or an authority 
equivalent to the appointing authority who is 
competent to accord sanction. 1977 Sim LG 
493 : 1978 Cri LJ (NOC) 14 (Him Pra). 

( 6 ) Prosecution of a civil servant — Sanction 
for — Sanction to be from competent authority 

— Competency to be determined with reference 
to appointing authority under Article 311 (!)• 

A 1962 Ker 50 (52) : 1962 (1) Cri LJ SS4 
1977 Sim LC 493 : 1978 Cri LJ (NOC) 14 
(Him Pra) 00 ILR (1974) 2 Delhi 400. (Reversed 
on another point in A 1979 SC 1408). 

(7) Conferment and imposition of powers and 
duties of Commissioner of Labour upon 
Commissioner of Labour under Section 4 ( 2 ) ot 
Bombay Industrial Relations Act (11 of 1947; 

— Sanction given by him under Section 6 (1) 
(c) Prevention of Corruption Act (1947) is not 
valid. 1970 Lab IC 148 (154) (Bom). 

52. Officers and servants of High Court > 
Power to appoint and remove.—- See also 
Note 4.— (1) Appointments and punishments of 
members or judicial service — Ultimate auth¬ 
ority to pass order of punishment, even in case 
of Subordinate Judge, is State Government. A 
1965 Orissa 183 (185, 186) 00 A 1970 SC 158. 
(Termination of services of temporary CiviJ 
judge by State Government upon recommenda¬ 
tion of High Court is valid.) 

(2) The Chief Justice of a High Court can 
dismiss the Registrar, Original Side, of the High 
Court. A 1956 SC 285 (291). 

(3) Punjab Civil Services Rules, Vol. I, Part 1. 
Rule 1.8, Note 2 — Persons on the staff ot 
High Court — Power to interpret change or 
relax the rule vests in the Chief Justice and not 
in the Finance Department of Punjab Govern¬ 
ment. A 1964 Punj 285 (288) (DB). 

(4) For the exercise of the powers to remove 
a subordinate judicial officer or to dismiss him 
or a reduce him in rank, the authority must have 
power to initiate disciplinary proceedings against 
8 uch officer, though he may exercise this power 
of taking proceedings in consultation with the 
High Court. (1965) 2 Mys LJ 215 (221, 222) 

(5) Control vested in High Court over Dis¬ 
trict Judges is complete subject only to power 
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Articles 310 & 311 — Note 53 (contd.) 

(5) Punishing authority can direct enquiring 

* make a re-inquiry or a fresh enquiry. 

A 1960 Ker 294 (294, 295). 

(6) Dismissal by superior authority on evi¬ 
dence recorded by subordinate officer is not 
bad provided the superior authority has applied 
his mind to the evidence. A 1961 Ker 299 
(301) (DB) 00 (1963) 67 Cal WN 859 (867) (DB). 

(7) Punishing authority not bound by recom¬ 
mendations of Enquiry Officer. 1968 Lab IC 
735 (741) (Cal) 00 A 1970 SC 158 (161). (Ter¬ 
mination of services by State Government upon 
recommendation of High Court is valid) 00 
1970 All LJ 1095. 

(8) Punishment to Government Servant — Re¬ 
asons need not be given wherever the Govern¬ 
ment agrees with the enquiring Tribunal — In 
case of dissent, reason should be given. A 
1906 SC 1827 (1831) 00 ILR (1964) Andh Pra 
464 (473) (DB) 00 (1970) 1 Lab LJ 567 (Orissa). 

(9) Government competent to differ from 
Enquiring Officer — Action based on such con¬ 
trary view resulting in dismissal of the Govern¬ 
ment servant does not contravene Article 311. 
A 1964 SC 364 (368, 369). 

(10) The exercise of power to appoint or dis¬ 

miss an officer is the exercise not of a judicial 
power but of an administrative power and a 
statutory functionary like the Chief Secretary to 
the Government of Assam exercising such a 
power cannot be said to have delegated his 
function merely because he has deputed a res- 
ponsible and competent official to enquire into 
alleged acts of misdemeanour and report. A 1962 
Assam 88 (90) (DB). (Reversed on another 

point in A 1963 SC 1612.) 

(11) Enquiry against employee of bank be- 
longing to Government can be conducted by 
Director of bank. A 1960 Punj 646 (652) (DB). 

(12) Rule 10 of the U. P. Disciplinary Pro¬ 
ceedings (Administrative Tribunal) Rules, 1947 
in so far as it requires the Governor to accept 
the recommendation of the tribunal in the 
matter of punishment is invalid as being in¬ 
consistent with the Constitution. A 1961 SC 
1245 (1252). 

(13) In disciplinary proceedings, where en¬ 
quiry was held by person not duly authorised, 
order of dismissal based upon such inquiry is 
invalid. High Court will quash it under Arti¬ 
cle 226. A 1965 Manipur 46 (47). 

(I4> Departmental enquiry — Enquiry order¬ 
ed by authority other than disciplinary auth¬ 
ority — Removal order passed by enquiring 
authority — That order however withdrawn — 
Removal re-ordered by disciplinary authority on 
basis of same enquiry — Removal cannot be 
maintained. 1969 Serv LR 689 (Punj). 

(15) Where the petitioner who was absorbed 
by transfer in the office of the Deputy Chief 
Accounts Officer and was confirmed as Grade II 
clerk by the Deputy Chief Accounts Officer, 
the authority competent to act as disciplinary 
authority for the purpose of imposing penalty 
of removal is the Deputy Chief Accounts Offi¬ 
cer or any officer of equal rank. Though, the 
Divisional Mechanical Engineer who is of 
lower rank may issue charge-sheet and conduct 
enquiry against the petitioner, he Is not com¬ 
petent to consider the report of the enquiry 
officer and to issue show cause notice. 1975 
Lab IC 845 (Raj). 
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m Authority can issue notice. See 

Note 80.— (1) The punishing authority must 
apply his mind to the findings recorded by the 
enquiry officer and after indicating his accept- 
ance of those findings must inform the delin¬ 
quent officer about his acceptance of those find- 

rm S 'yfiL * 5 P r °P° se d action. 1966 Ker 
LT 141 (147). 

(?) object of an enquiry is to find the 
mith, and all steps which are conducive or may 
be conducive to this end, must be deemed 
necessary steps and any unjustified interference 
with any of those steps must necessarily bring 
about prejudice and must be held to amount to 
a oemal of a reasonable opport uni ty to the 
charged officer to show cause against the action 
proposed to be taken against him. A 1963 All 
94 (98, 99, 100) (DB). 

(3) Show cause notice — Termination of Sub¬ 
ordinate Judge’s services — Chief Secretary to 
Government is proper authority to issue it. A 
1970 Punj 544 (547) : 1970 Lab IC 1513. 

(4) Termination of service of employee of 
Canteen Stores Department who was civil ser¬ 
vant of Union of India — Notice issued on bo- 
half of President of India signed by person not 
duly authorised by rules of business — Auth¬ 
entication by unauthorised person makes notice 
invalid and so also termination of service. 1977 
Serv LJ 645 (Bom). 

55. Oirler of suspension pending final order 
of dismissal by another authority.— (1) Mere 
order of suspension by the High Court pending 
final order by Government is not one of dis¬ 
missal or removal and is not bad. A 1957 SC 
246 (249). 

(2) Suspension can be of two types, one by 
way of punishment and the other as an interim 
step pending enquiry into the conduct of the 
Government servant concerned. A 1959 All 
629 (631). 

(3) Suspension of Public Officer pending in¬ 
quiry — No steps taken in disciplinary proceed¬ 
ings until he came to be prosecuted in a cri¬ 
minal proceeding — Prolonged suspension with¬ 
out any justification Is vexatious and inexpedient 
and has demoralising effect on public officer — 
Suspension and disciplinary proceeding quashed. 
(1973) 2 Serv LR 553 (Orissa). 

56. Service Rules — General — See also Arti¬ 
cle 309.— (1) It is open to the Court to con¬ 
sider the validity of Service Rules under which 
the Government servants are punished. See A 
1958 SC 232. 

(2) A court can look into the Service Rules 
in order to determine what the status of the 
Government servant was according to the rules 
and whether the particular order in question in 
the case might he regarded as one of reduction 
in rank so as to attract the application of Arti¬ 
cle 311. A 1957 SC 886 (887). 

(3) Civil Service Rules could be looked into 
by the Court in order to determine the proper 
authority by whom the services of an officer 
could be terminated. A 1956 SC 285 (291). 

(4) Article 309 is subject to Article 310 —* 
Rule under Article 309 elaborating guarantee 
under Article 311 (2) does not cut down pleasure 
tenure. A 1966 Cal 252 (257) (DB). 

(5) Member of Public Service — Tenure of 
office — Parliament or legislature of State can 
make law regulating conditions of service, in¬ 
cluding proceedings by way of disciplinary action 
without affecting the President’s or the Gover¬ 
nor’s powers under Article 310 read with Arti- 
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Articles 310 & 311 — Note 56 (contd.) 
de 311. A 1961 SC 751 (758, 761) * 1961 (1) 

°1e) L Servioe Rules — Established practice 
growing up on basis of interpretation given by 
higher administrative authorities —- High <-ourt 
can use them as useful guides while interpret- 
mg rules. A 1964 Orissa 65 (67) (DB). 

(7) Statutory rules — Departmental instruc¬ 
tions cannot override statutory rules. A iyoo 

PV ( 8 ) Paragraph 376 of the U. P. Manual of 
Government orders is not a statutory rule. Paf£- 
graph 376 does not authorise the higher auth¬ 
ority to set aside an order of appointment once 
it has been lawfully made. 1968 Lab IC 1357 

^(9) Bank of Patiala (Staff) Hides (1954),, R. 27 
— Rule does not offend Article 311. A 1966 

SC 1607 (1613). o • i 

(10) Central Information Service Rules (1959), 

Rule 5 — Constitutionality — Rule does not 
violate Articles 311, 14 and 18 of the Constitu¬ 
tion. The fields of operation of Rule 5 and Arti¬ 
cle 311 are quite different and distinct so that 
the two do not collide with each other. A 1972 
SC 908 (913) s 1972 Lab IC 437. 

(11) Statutory Rules — Government has no 
right to make concession in favour of a parti¬ 
cular officer to detriment of and discnmimition 
against other officers governed by same Rules. 

(1967) 2 Lab LJ 289 (Cal). 

(12) It is necessary for the Government to 
follow the statutory rules made by the Governoi 
so as to inspire confidence in the administration. 
1966 Raj LW 262 (267). 

(13) Difference in instructions relating to 
medical fitness of direct recruits and promoted 
candidates does not suffer from any defect under 
Article 14. A 1958 Raj 242 (245) (DB). 

(14) Service conditions of employees in public 
sector undertakings are not analogous to those 
of Government employees. A 1967 SC 948 (959, 
960). 

(15) Employment of a Government servant 
does not require a formal document in writing 
as prescribed by Article 299. A 1960 Pat 366 
(869) (DB). 

(16) Bombay Polioe (Punishments and Appeals) 
Rides, (1956), Rule 17 is not violative of Arti¬ 
cle 20 (2) of the Constitution. (1966) 7 Guj 
LR 1091 (DB). 

(17) Provisions of Chapter 14 of Maharashtra 
Act 5 of 1962 — Do not contravene Art. 310. 
A 1907 Bom 482 (503) (DB). 

(18) The principle of ‘next below’ rule is that 
tf a person working in one sphere of employ¬ 
ment Is deputed to work in another, every ad¬ 
vancement which the person immediately next 
below him in his parent department acquires or 
secures must also be made available to the per¬ 
son who was sent on deputation. A 1967 Mys 
253 (254) (DB). 

(19) Before a Government servant in tem- 
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lishing that he is a Government servant in 
quasi-permanent service. (1959) 1 Lab LJ 245 
(247) (Andh Pra). 

(20) Chief Engineer’s Screening Committee —> 
Case of Officiating Engineers reviewed by it 
under Rule 8 of Punjab Service of Engineers 
Class I PWD (Irrigation Branch) Service Rules 
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(I 960 ) — Ust prepared by such committee, and 
order passed thereon would not be of any legal 
value. 1969 Lab 1C 795 (799) (Punj) (DB). 

(21) Employment of a medical practitioner 
under Employees* State Insurance (Medical 
Benefit) Scheme, West Bengal does not consti¬ 
tute a ‘Service* under the Government. 1969 

Lab IC 887 (889) (Cal). , 

(22) The registration of Bank by itself did not 
confer on it an authority to take decision on 
questions of rights or impose on Bank, duty to 
act judicially in deciding any question under 
bye-laws. A 1963 MP 298 (300) (DB). 

(23) The rules relating to service integration 
are not justiciable. A 1960 Ker 231 (234). 

(24) Violation of ancillary, incidental and un¬ 
essential rules are not material. (1957) 70 Mad 
LW 965 (969). 

(25) Seniority and confirmation — Determina¬ 
tion of — Orders are not final and are revisable 

— No time limit can be fixed for revision of 
orders. A 1908 All 276 (279) : 1908 Lab IC 
1027. 

(26) Rule 2646 (h) of Vol. II of Railway 
Establishment Code empowering the appointing 
authority to make an order of compulsory re¬ 
tirement in public interest is valid —See Rail¬ 
way Establishment Code Vol. II, Rule 2646 (h). 
1972 Lab IC 84 (Pat). 

(27) Tamil Nadu Electricity Board Employees 
Discipline and Appeal Regulations, Regn. 11 (b) 

— Non-fulfilment of grounds on which punish¬ 
ment is based as contemplated in Regn. 11 (b) 
—. Order removing the employee from service, 
set aside. (1979) 2 Mad LJ 310 : 1979 Lab IC 
(NOC) 170. 

(28) Northern Railway Discipline and Appeals 
Rules for Non-Gazetted Railway Servants, R. 21 
prescribing procedure for departmental enquiry 

— Complies with Article 311 (2) — Provision 
that charge-sheet to contain punishment to be 
inflicted — Not violative of Article 311 (2). 
1978 Lab IC 1132 (1136) (All). 

(29) Railway Establishment Manual, Para¬ 
graphs 2301, 2315 and 2318 — Substituted 
Khalassi for less than 6 months continuous ser¬ 
vice, not temporary servant — Notice under 
Rule 149 (1) before termination of service, not 
necessary. 1971 Lab IC 546 (Orissa). 

(30) Railway Servants* (Discipline and Appeal) 
Rules (1968), Rule 14 (ii) — Conditions of 
Rule 14 (ii) fulfilled — Notice to show cause 
before passing order of penalty is not necessary. 
1975 Lab IC 1530 (1538) (Gauhati). 

(31) The procedure outlined in Rule 9 is 
nothing but a procedure for holding the enquiry 
contemplated by Article 311 (2) of the Con¬ 
stitution. 

The decision of the Deputy Commissioner 
under Rule 10 (ii) that it was not reasonably 
practicable to hold the enquiry in accordance 
with the procedure prescribed in Rule 9 is 
beyond challenge. As what is contemplated by 
Rule 9 is an enquiry envisaged by Clause (2) of 
Article 311, an order of dismissal passed under 
Rule 10 (ii) does not attract Article 311 (2). 
1974 Lab IC 801 (865) (DB) (Gauhati). 

57. Rules contravening Article 311 (2).— (1) 
Service Rules framed by the Government or 
other authority with regard to departmental 
enquiries and disciplinary action against a civil 
servant will be ultra vires to the extent to which 
they are inconsistent with Article 311, Cl. f 2). 
A 1950 Cal 602 (667) 00 A 1956 Mad 460 
(402) : 1956 Cri LJ 1081 00 A 1954 Cal 560 
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(568) 00 A 1954 Cal 399 (400) (DB) °° A 1954 
Cal 383 (386). 

(2) Rule 14 (c) of the Revised Leave Rules 
1933, cannot be regarded as ultra vires Arti¬ 
cle 311. A 1958 Cal 407 (411). 

(3) J. & K. Constitution (1956), Section 126 

— Orders passed for compulsory retirement of 
permanent civil servant under Articles 225 and 
226 of the Jammu and Kashmir Civil Service 
Regulations — Order under Article 226 being 
inconsistent with provision of Section 126 of the 
State Constitution is invalid. A 1964 J & K 
92 (95, 96, 97) (FB). 

(4) Life Insurance Corporation Act (1956), 
Sections 11, 49 — Order under Section 11 (2) 

— Life Insurance Corporation Field Officers 
(Alternation of Remuneration and Other Terms 
and Conditions of Service) Order 1957 (also 
known as Blue Order), Clauses 10, 11, 5 — 
Regulation under Section 49 as envisaged by 
Clause 11 of the Order — Services of Field 
Officer, coming under Blue Order can be ter¬ 
minated only in accordance with Clause 10 of 
the Blue Order — Para. 4 (h) of circular under 
Clause 4 (3) of Regulation does not give power 
independent of Clause 10 of the Order. A1964 
SC 847 (854, 855). 

(5) Hyderabad Civil Services (Classification, 
Control and Appeal) Rules — Rules cannot be 
so interpreted as to permit encroachment on 
powers conferred on the President etc. under 
Article 310. A 1960 Andh Pra 479 (483) (DB). 

(6) Public service — Rules relating to — Can¬ 
not trespass on rights guaranteed by Art. 311. 
A 1964 SC 600 (610). 

(7) Rule 293 of the Hyderabad Civil Service 
Rules, 1954, does not contravene Article 311 (2) 
of the Constitution of India. A 1966 Mys 61 
(65) (DB). 

(8) By virtue of paragraph 2 of Rule 

of Kerala Civil Services (Classification, 
and Appeal) Rules shutting out of oral evidence 
on behalf of accused officer is a defect and the 
said paragraph is hit by Article 311 (2). 1959 

Ker LT 141 (145). 

(9) The Hyderabad Civil Services (Classifica¬ 
tion, Control and Appeal) Rules do not override 
the express provisions of the Constitution and 
when action is taken under the express provi¬ 
sions of the Constitution the non-compliance 
with the Rules cannot be taken exception to. A 
I960 Andh Pra 479 (483) (DB). 

(10) Member of Secretary of State's Service 
known as Indian Police — Institution of inquiry 
against him by State Government is not invalid 
on the ground of violation of Rule 55 of the 
Civil Services (Classification, Control and Ap¬ 
peal) Rules, 1930, preserved to him by Art. 314. 
A 1968 SC 1372 (1376, 1377, 1378). 

(11) Central Civil Services (Conduct) Rules 
are neither illegal nor unconstitutional. A 1967 
Pat 347 (350) (DB). 

(12) Railway Establishment Code (1959), 
Vol. 1, Rule 149 (3) — Validity — No provi¬ 
sion for enquiry and notice — Rules contravene 
Article 311 (2) and are invalid. A 1964 SC 
600 (610, 611, 612, 617, 618, 620, 626, 642, 643). 
(A 1956 Pat 221, A 1958 Raj 250, A 1959 All 
439, A 1960 Cal 264 and A 1962 Mad 379, 
Overruled; ILR (1960) 12 Assam 441, A 1963 
Assam 94, (FB), Reversed.) 

(13) Inspector of State Co-operative Bank re¬ 
moved from service —. Contention that the re¬ 


17 (2) 

Control 


gulation or bye-law of Bank under which he 
was removed without being given opportunity 
to show cause is void under Article 13 read 
with Article 19 (1) (g) — Held that regulation 
was reasonable under Article 19 ( 6 ). A 1955 
Pat 223 (225) (DB). 

(14) Order withholding increment of railway 
servant passed in contravention of paras. 1702 
and 1712 of Railway Code — Authority under 
Payment of Wages Act holding loss of wages 
resulting from order as unauthorised deduction 
under Section 7 (1), Expl. II, Payment of Wages 
Act — Order of Authority does not contravene 
Article 310 of Constitution — Section 7 (1). 
Expl. II not ultra vires of Article 310. A 1964 
Punj 242 (244, 245) (DB). 

(15) Rule 2046 (2) (a) of Railway Establish¬ 
ment Code does not require authorities impera¬ 
tively to retain ministerial servants in service 
up to age of sixty years. It only makes servants 
eligible for retention and only gives a direction 
to authorities that they should ordinarily be re¬ 
tained. A 1958 Cal 657 (659) (DB). 

(16) Service condition that person overstaying 

after expiry of leave shall be deemed to have 
resigned from such date of expiry —-»• Amounts 
to removal from service as punishment for ab¬ 
sence — Condition violates Article 311 and 
hence invalid — Fundamental Rules, Rule 14 
(c). 1969 Lab IC 117 (118) (Mys). 

(17) Service rules made under Article 309 

cannot be valid if they contravene provisions of 
Article 311 (1) and (2). A 1967 Pat 81 (89) 
(DB). (Reversed on another point in A 1971 SC 
823.) (1979) 3 Serv LR 198 (200) (Ker) 00 

1977 Lab IC 945 (952) (MP) (DB). (Invalidity 
of termination in violation of Article 311 cannot 
be cured by making retrospective amendments 
In the Rules framed under Article 309.) 00 A 
1970 J & K 94 : 1970 Lab IC 825. (Govern¬ 
ment Notification No. SRO 36 D/- 11-2-1968 
and Note 6 to Rule 52, Kashmir Civil Services 
(Classification, Control and Appeal) Rules seek¬ 
ing to alter the entire status, emoluments con¬ 
ditions of service and other statutory safeguards 
held invalid — Violative of Article 311.) 

(18) Rule 7 of the U. P. Disciplinary Proceed¬ 
ings (Administrative Tribunal) Rules, 1947 is 
not violative of Article 311. The discretion of 
the Tribunal to permit a party to take assistance 
of a legal practitioner has been preserved, and 
that merely by providing that no party will have 
a right of representation, the said discretion is 
not taken away. 1979 Lab IC 1028 (FB) (All). 
(1974 All LJ 637, Overruled.) 

r Rule 1725 (b) of Discipline and Appeal 
framed under Section 47 (e) of Railways 
Act, in so far as it contravenes Article 311 (2) 
of the Constitution is invalid. A 1961 Cal 93 
(95). 

(20) President has power to make rules 
having force of law in respect of Union Terri¬ 
tory of Pondicherry — Pondicherry Judicial Offi¬ 
cers (Qualifications) Rules proclaimed by the 
President are valid. A 1988 Mad 298 (308, 309) 
(DB). 

(21) The words ‘dismissal* and ‘removal* have 
a technical meaning and those words do not 
embrace in their ambit all sorts of termination 
of service. Guarantee under Article 311 (2) ex¬ 
tends to those cases of termination of services 
where order of removal or dismissal has been 
passed by way of punishment. A 1959 All 643 
(650, 652). 
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(22) There is no conflict between the constitu¬ 
tional provision contained in Article 311 and 
the Rules framed by the President in exercise 
of powers under Article 309 of the Constitution. 
In framing the Rules the President certainly is 
not authorised to make any such rule which 
will infringe the constitutional protection 
envisaged under Article 311, but that does not 
debar him from providing any further safeguard 
or privilege to the employees beyond those 
already provided in the Constitution. 1977 Lab 
IC 174 (179) (DB) (Pat). 

(23) Orders of termination of Government 
service and offer of service in University both 
without compliance with Article 311 of the 
Constitution — These amounted to compulsory 
transfer of services resulting in extinction of 
status as civil servant — Para. 38 (2) of the 
First Statute under Section 24 (d) H. P. Univer¬ 
sity Act, 1970, therefore, offended Article 311 of 
the Constitution. 1972 Ser LR 819 (Him Pra). 

(24) No service rules for fixation of seniority 
1 —; Government adopting length of service as 
criterion — Not arbitrary. (1973) 1 Serv LR 
975 (Punj). 

(25) Section 7 (5), Mysore University of Agri¬ 
cultural Science Act which authorises the Issuance 
of notification whereby the Government servants 
ore to cease to hold the civil posts which they 
held under the State of Mysore is unconstitutional 
as it amounts to removal from a civil post under 
the State in contravention of Art. 311. A 1971 
SC 191. 

(26) Though the rules are framed under Arti¬ 
cle 309 of the Constitution they are subject to 
the other provisions of the Constitution includ¬ 
ing Article 311 — If the procedure adopted in 
departmental proceeding is violative of Art. 311 
resulting in depriving the civil servant of the 
reasonable opportunity, the proceedings have to 
be set aside. (1971) 2 Andh WR 65. 

58. Two types of Rules.— (1) Orissa Discipli¬ 
nary Proceedings (Administrative Tribunal) Rules, 
1951, are intended to be supplementary to the 
Civil Services (Classification, Control and Appeal) 
Rules, 1930. In respect of enquiries against 
gazetted Government servants there is practically 
very little difference between these two sets of 
niles. A 1957 Orissa 70 (72, 73) (DB). 

59. Rules, whether “laws in force” — See 
also Article 313.—<■ (1) A resolution of the Gov¬ 
ernment fixing the scale of dearness allowance 
JJf 1 'Rule 44 of the Fundamental Rules is 

law within Article 13 and can be declared 

(495) ’ f U 14. A 1954 SC 493 

(2) ‘‘Laws in force** — Continuance of opera- 

Disciplinary Proceedings (Aamin- 
Tribunal) Rules, 1947 and U. P. Police 
Earned under Police Act, 1861 — 
nn . lce Officer can be dismissed by Governor and 
0 •. on *y by L G. of Police or other Police auth- 
0nt y- A 1961 SC 1245 (1250). 

tanrii *be Superintendent of Police who 

ucted the departmental trial did not observe 

PolirS r T> VLS1 °i ns . °* Paragraph 486 of the U. P. 
the w bich have the force of law, 

a nJ™ al ?f an officer as the result of such 
1958 P In 6 ??, Proceeding would be illegal. A 
(Db). A11 584 & 86 ’ 5 S7) : 1958 Cri LI 994 


i I 


(4) Paragraph 541, U. P. Police Regulations 
has no statutory force — Non-compliance there¬ 
of does not render the orders of determination of 
service void. 1973 Lab IC 1050 (All). 

(5) The rules governing disciplinary proceed¬ 
ings cannot be treated as administrative direc¬ 
tions, but shall have the same effect as the pro¬ 
visions of the statute, whereunder they are made 
in so far as they are not inconsistent with the 
provisions thereof. A 1961 SC 751 (763): 1961 
(1) Cri LJ 773. 

( 6 ) Person affected by any law or rule in 
conflict with pleasure under Article 310 (1) is 
entitled to protection under Article 311 — Ex¬ 
ecutive instructions have status of rules and can¬ 
not be judicially enforced. 1968 Lab IC 1377 
(1381, 1382) (Mad). 

(7) Merely because a rule or legal provision 
has been made under Article 309 or has been 
continued in force under Article 313 or Arti¬ 
cle 372 will not make it an “express provision 
of the Constitution.” for the purpose of Arti¬ 
cle 310, Clause (1). A 1958 Mad 243 (247). 

( 8 ) Even statutory provisions not being con¬ 
stitutional provisions relating to conditions of 
service of a Government servant cannot con¬ 
trol the “pleasure” of the President or the 
Governor under Article 310, Clause (1) and his 
power to terminate the services of a Government 
servant. A 1956 Bom 601 (605). 

(9) Rules under Article 309 — Bombay 

Allocated Government Servants (Absorption, 
Seniority, Pay and Allowances) Rules, 1957 — 
Bombay Government Resolution, dated 25-10- 
1957 regarding equation of posts — Confer legal 
rights enforceable in Court of law. A 1965 GuJ 
23 (42, 50, 51) (FB). 

(10) Purely executive instructions will not 
have the status of rules and will not be capable 
of judicial enforcement. A 1956 Madh B 40 
(42) (DB) 00 A 1955 Cal 543 (547) (DB) 00 A 
1955 Pat 353 (355). 

(11) Service Rules whether legally enforceable 

— Every violation of statutory rule governing 
service condition cannot give rise to a right in 
favour of aggrieved person, for the service is at 
the pleasure of the executive — Remedy of 
civil servant lies within domain of administra¬ 
tion and resort cannot be had to civil court — 
But violation of provisions of Article 311 (2) will 
give rise to right in favour of the aggrieved 
person, enforceable in a Court of law. A 1961 
Mad 486 (494) (DB). 

(12) Bye-laws of registered Co-operative 
Society answer the tests of ‘laws’ and stand on 
the same footing as statutory rules so far as 
enforcement is concerned. A 1961 Madh Pra 
289 (291, 292) (DB). 

(13) Instructions in M. P. High Court’s memo¬ 

randum No. 1375/766-1 (iii) dated 4th Tuly 1963 
are administrative instructions. They do not 
clothe a civil servant with any right. 1965 MPL1 
990 (DB). J 

(14) Dismissal from service — Pleasure doc¬ 

trine embodied in Arts. 309, 310 — Limitations 
of — Rules under Art. 309 designed purely for 
administrative guidance — Madras Police Order 
No. 90 (3) (b) though considered as one under 
Article 309, is directory. A 1966 Mad 203 (210, 
211, 212, 213) (FB). (W. P. No. 1516 of 1956 

dated 11-11-1958 (Mad), Reversed.) 

(15) ‘Authority* — Visakapatnam Port Trust 

— Service Regulations framed by such statutory 


M A” in the citations stands for AIR 
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body have the force of the law — Employees 
have a statutory status aad are entitled to de¬ 
claration of being in employment if dismissal is 
in contravention of statutory provision — They 
can also raise the question of discrimination. 
1976 Lab IC 886 (FB) (Andh Pra). 

60. Alterability of Rules — See also Note 20.— 

(1) Welfare Officer appointed by Government in 
factory — Rules of 1949 superseded by Rules 
of 1955 — Rules of 1955 govern service condi¬ 
tion of Welfare Officer in service though ap¬ 
pointed earlier. A 1964 All 411 (413. 414,415). 

(2) Article 311 merely protects a Government 
servant from arbitrary removal or dismissal. In 
all matters other than removal or dismissal it is 
always open to the State and its servants to 
enter into special contracts. 1962 Mys LJ (Supp) 
487 (490). 

(3) Rules regarding conditions of service of 
Government servants —r Rules apply even to 
Government servants who joined service prior to 
framing of rules. A 1966 Mys 61 (64). 

(4) Under Article 309 the legislature would 
be competent to provide for and to regulate the 
conditions of service by even altering them and 
putting end to the service subject to provisions 
of Article 311. A 1960 Punj 284 (285, 286). 

(5) Pepsu Secretariat Service, Recruitment, 
Promotion, Punishment and Seniority Rules 
(1952), Rule 15 — Clerks appointed in Pepsu 
Government Service for whom Pepsu Rules 
were applicable — On States Reorganisation 
clerks transferred to Punjab — Their reversions 
on ground of not passing tests prescribed by 
administrative instructions, were held bad. 1968 
Cur LJ 72 (80, 81) (DB) (Punj). 

( 6 ) Punjab Government issuing memorandum 
containing directions regarding confirmation of 
Assistant Consolidation Officers — Some officers 
subsequently allocated to Haryana — Services 
of such officers not confirmed oy Haryana Gov¬ 
ernment — Non-confirmation held did not 
amount to variation of service conditions to their 
disadvantage. 1968 Lab IC 1342 (1343, 1344) 
(Punj). 

61. Rules not legally enforceable.— (1) Rules 
and provisions, which fetter the power of the 
Government to terminate the service of an offi¬ 
cial at will, whether such termination refers to 
his entire official career or to his position in a 
certain rank, will be regarded as conflicting with 
the rule of “pleasure” laid down in Art 310, 
Clause (1) and hence, not enforceable against 
the Government in a Court of law. A 1958 SC 
36 (47) A 1958 All 532 (537). 

(2) A mere violation of one of service rules 
regulating conditions of service of a civil ser¬ 
vant, who holds his office at the pleasure of the 
President or the Governor cannot confer any 
justiciable rights on the civil servant enforce¬ 
able in a Court of law. A 1961 Mad 35 (39) : 
73 Mad LW 585. (Reversed on another point 
in A 1962 SC 36.) 00 A 1961 Assam 74 (76, 77) 
(DB). 

(3) The dismissal or removal of a civil ser¬ 
vant in violation of the rules would not by it¬ 
self entitle him to come to the High Court, but 
would leave him to appeal to the administrative 
authorities. A 1959 All 771 (773, 775). 

(4) The breach of Service Rules and Regula¬ 
tions as to assignment of seniority to Govern¬ 
ment servants is not a justiciable matter. A 


1958 Mad 243 (247) 00 A 1958 Mad 53 (67) •• 
A 1956 Pepsu 26 (29) 00 A 1954 Punj 142 (142) 
00 1958 Ker LJ 1070 (1074). 

(5) The Government’s failure to observe im¬ 
portant and fundamental rules in the matter of 
promotion will not give rise to a cause of action. 
A 1954 Punj 134 (135). 

(6) The Service Rules prescribing the proce- 
dure to be followed, while taking disciplinary 
action against Government servants, including 
dismissal, removal and reduction in rank, are 
only of an administrative character and non- 
compliance with such rules by itself, will not be 
a matter justiciable in a Court of law. A 1951 
Mad 882 (883) (DB) 00 A 1953 Trav-Co 130 
(139) ; 1953 Cri LJ 752 (FB> 00 A 1958 Mad 
53 (67) 00 A 1957 All 217 (218). 

(7) Rules 8 and 30 of All India Services (Dis¬ 
cipline and Appeal) Rules (1969) are not manda¬ 
tory and failure to literally follow the Rules 
will not vitiate the disciplinary proceedings pro¬ 
vided there has been substantial compliance 
thereof. 1977 Lab IC (NOC) 45 (DB) (Gauhati). 

( 8 ) Substantial charge of misdemeanour against 
public servant established — High Court setting 
aside dismissal on ground of non-compliance of 
Article 166 (1) and (2) — Setting aside of dis¬ 
missal held not proper. A 1970 SC 679 (682) j 
1970 Lab IC 568. 

(9) It is not the failure to adhere strictly to 
Rules relating to enquiries into misconduct that 
confers the right on a civil servant to complain 
against the punishment and so long as Arti¬ 
cle 311 is not violated, it is not competent for 
the High Court to punish a civil servant even 
though the enquiry may not be strictly in ac¬ 
cordance with the Rules. A 1960 Ker 224 
(225, 226). 

(10) The issue of a circular relating to con¬ 
ditions of service of civil servants by the Gov¬ 
ernment contrary to the Service Rules is not a 
justiciable matter. A 1953 Hyd 298 (301, 802) 
(DB). 

(11) Departmental rule fixing age-limit for ap¬ 
pointment not having statutory force — Ap¬ 
pointment in contravention of rule not invalid. 
1961 All LJ 170 (172) (DB). 

(12) Although the Rules and Regulations re¬ 

lating to the termination of service of Govern¬ 
ment servants are binding on the Government 
as much as on the Government servant, the 
breach of such Rules and Regulations will not 
render the action taken by the Government in¬ 
valid, where no grave prejudice has been caus¬ 
ed to the Government servant in consequence 
of such breach. A 1958 Andh Pra 240 (245, 

246) (DB) 00 A 1957 Andh Pra 197 (202) 
(DB) 00 ILR (1957) Andh Pra 715 (730, 731) 
(DB). 

(13) Reading of Rules 322 and 323, printed 
at p. 116 of the Manual of Executive Rule* 
ana Orders in force in Assam printed in the 
year 1954 clearly indicates that the rules pro¬ 
viding for the procedure of appeal against an 
order dismissing a civil servant are subsidiary 
to the rules framed under S. 96-B (2) of the 
Government of India Act, 1919 and thereafter 
continued under the provisions of Article 313. 

A 1962 Assam 28 (30) (DB). 

(14) The Court can issue a writ to enforce 
Service Rules relating to conditions of service 
and where action is taken adversely affecting 
the interest of a Government servant in regard 
to his increment and such action is contrary 
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to the Service Rules, the Court can u^rvene 
with an appropriate writ. A 1954 Cal 1 7 
(187 188) 

(15) The Court cannot interfere in matters 
which are purely within the discretion of the 
Government or Governmental authorities. A 

1957 1 & K 29 (30) (FB) 00 A 1957 J & K J 
(9) (FB) 00 A 1957 Nag 95 (96) (DB) 00 A 1955 

Nag 289 (290) (DB). 

(16) Where an officer has been exonerated 
in a departmental enquiry against him, a iresn 
enquiry cannot be ordered against him on the 
same facts in the absence of a specific rule 
permitting a review of the order of exoneration. 

A 1958 Raj 38 (39) (DB). 

(17) Notification providing for service condi¬ 

tions of municipal Commissioners — Nota¬ 
tion has no force of law — Its \ 

amenable to judicial review. 1958 Ker LJ 

1070 (1074). , ., , . „ 

(18) Violation of procedure prescribed by 

Kerala Civil Service C. A.) Rules, (19 7), 

R. 17 (2), Para 1 by itself does not a ™° u 0 V* 

denial of reasonable opportunity. A I960 K.er 

279 (280 to 284). „ . , - or 

(19) Government’s failure to observe «npor 

tant and Fundamental Service Rules in 
matter of promotion can give no cause o 
action to the aggrieved Government servant, et 

1954 Punj 134 (134). , , 

(20) Indian Railway Establishment 
Rules therein are for mere guidance 
are not enforceable in Court of Law. 

Bom 14 (18) (DB). . 1 Afi 

(21) Railway Establishment Manual, Para 00 
— Appointment of Class IV servant by Per¬ 
sonnel Officer — Held appointment was not 
invalid ab initio and employee was entitled to 

protection under Art. 311 (2). 1967 All LJ * 

(563, 564). 

(22) Scope — Contravention of rules under 
Article 309 — Decision of Government is not 
justiciable unless case falls under Article oi . 

1961 Ker LT 461 (462) (DB). 

(23) The Rajasthan Police Regulations. 

do not have the force of any law, as they are 
not stated to have been issued in pursuance or 
any Act. 1959 Raj LW 300. 

62. Rules legally enforceable. — (1) The Rules 
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moval and reduction in rank, are binding on the 
Government, and the breach of such Rules and 
Regulations will be justiciable in a Court ot 
law. A 1958 SC 36 •• A 1958 All 141 (145) 
*• A 1958 Andh Pra 240 (245, 246) (DB) 

A 1959 Cal 1 (5) °* A 1958 Raj 38 (39) (DB) 
*• A 1957 Andh Pra 794 (804) (DB). 

(2) Rules such as deal with conditions of 
service and not tenure of employment and may 
have statutory force and any violation or mem 
may be enforced by means of writ petitions. 
A 1958 All 532 (538). 

(3) The Rule empowering the State Govern¬ 
ment to form a subjective opinion regarding 
the justifiability of a Government servant s re¬ 
tention in service, simply furnishes the back¬ 
ground which enables the'State Government to 
exercise such a power. It could not be said 
that it either casts any stigma or that the mate¬ 
rial furnishing the background in which tl^ 
State Government may act, would, by itself. 


attract the infraction of Art 311. (1979) 1 
Serv LR 641 : ILR (1977) Pat 724 (746) (DB). 

(4) Mere non-compliance with the rules with¬ 
out proof of prejudice is not a sufficient ground 
for quashing the order of the Government. 

1959 Lab LJ 569 (673) (DB) (Andh Pra). 

(5) Government may direct that the plea¬ 

sure referred to in Article 310 of the Constitu¬ 
tion must be exercised in accordance with 
rules made in that behalf under the proviso to 
Article 309. (1967) 69 Punj LR 377 (387). 

( 6 ) Madras Civil Services (Classification, Con¬ 
trol and Appeal) Rules — Rules are binding on 
Government — Rules ignored — High Court 
will direct Government to make enquiry accord¬ 
ing to rules. A 1961 Andh Pra 289 (292). 

(7) The Court can enter into the question 
of the validity of Rule 3 of the Railway Ser¬ 
vices (Safeguarding of National Security) Rules, 
1949, which empower the Government to termi¬ 
nate’the services of a Railway servant on the 
ground of his being involved in subversive acti¬ 
vities. A 1958 SC 232 (238). 

( 8 ) An I. C. S. Officer was held entitled to 
a mandamus against the Accountant-General 
ordering him to pay passage money lor his 
wife and children according to the Service 
Rides applicable to him. A 1957 Pat 515 
(527) (DB). 

(9) Suspension of member of All-India Ser¬ 
vice _ Rule 7 (1) of All-India Services (Disci¬ 

pline and Appeal) Rules (1955) — Section 7 (1) 
not complied with — Suspension held invalid. 
A 1967 Pat 81 ( 88 , 89) (DB). 

(10) It was held by the Supreme Court that 
the Government servant did not hold a post 
In the permanent and regular establishment of 
the Director-General of Health Services, and 
hence was not entitled to claim seniority in the 
department. A 1958 SC 113 (117, 118, 119). 


the Civil Service Regulations, 1920, and it was 
contended inter alia by the Government servant 
that the above article and note were not appli¬ 
cable to and binding on him held that the 
article and note were applicable to the Govern¬ 
ment servant and that he was bound by them. 
A 1954 SC 369 (373). 

*12) The scales of pay of Government ser¬ 
vants cannot be altered to their detriment when 
such alterations are contrary to the Service 
Rules. A 1958 All 345 (347). 

(13) Procedure laid down under Ss. 5 (1) (b) 

and 5 (2) of Minimum Wages Act not followed 
with regard to Notification — All procedure in 
the Act must be strictly complied with by 
Government — Notification held to be invalid 
and must be quashed under Article 226. 1969 

Lab IC 338 (340) : 1969 All LJ 261 (DB). 

(14) Mere non-mention by the Disciplinary 

Authority that he has passed dismissal order 
after considering the report of the Enquiry 
Officer and the evidence adduced together with 
statement of charge and the defence put up 
does not mean that R. 10 of the Railway Ser¬ 
vants Discipline and Appeal Rules (1968) is 
not complied with. (1973) 1 Serv LR 813 

(DB) (All). (C. Misc. W. No. 234 of 1970, D/- 
IS-7-71 (All), Reversed.) 

(15) The West Bengal Services (Classification, 
Control and Appeal) Rules, 1971 do not con¬ 
template or empower the State Government to 
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hold a second inquiry into the self same 

charges. (1978) 1 Serv LR 583 (584) (Cal). 

(16) Employees’ State Insurance Corporation 
(Staff and Conditions of Service) Regulations 
(1959), Regn. 13 read with third Schedule — 
Regulations have force of statute — Dismissal 
of servant in violation of them is void. 1972 
Lab IC 1565 (Guj). 

63. Termination of service according to terms 

of contract or conditions of service — See also 
Note 29.—» (1) Rule 6 of Orissa Welfare Officers 
(Recruitment and Conditions of Service) Rules, 
1951 framed by Government under Factories 
Act applying to Welfare Officer —, Rule 6 not 
in terms providing for any enquiry in case of 
discharge or dismissal — Dismissal of Welfare 
Officer on ground of disobedience of superior 
authority — Order supported by materials on 
record — Held, no error apparent on face of 
record — Order cannot be interfered with 
under Article 226. A 1967 Orissa 26 (28, 29) 
(DB). T - ' * r 

( 2 ) Right to terminate by giving 60 day’s 
pay as provided by Regn. 69 of Regulations 
framed under Section 45 of Road Transport 
Corporation Act, 1950 — Right not applicable 
in case of permanent State Government Em¬ 
ployees transferred to M. P. S. R. T. C. — 
Conditions of service include security of tenure. 
1978 MPLJ 858 : 1979 Lab IC (NOC) 35 (DB). 

(3) Termination of service according to 
terms of contract — Order terminating services 
of temporary nature cannot be challenged on 
ground of non-compliance with provisions of 
Article 311 even if the services are terminated 
because the employee’s work was found un¬ 
satisfactory provided the order is made in 
terms of contract of employment. 1971 Lab 
IC 914 (920) (Bom) 00 A 1971 Pat 283 (284) : 
1971 Lab IC 1215. 

(4) Where the order stated that the officials 
named therein were being promoted and ap¬ 
pointed as computors on purely ad hoc and 
temporary basis on the clear understanding that 
the promotees would be liable to be reverted 
if they were found to be not eligible for pro¬ 
motion under the Rules when the same were 
finalised, they could not be held entitled to the 
benefit of the quota rule for the purpose of 
fixation of inter se seniority, as their promotion 
was regularised before coming into force of the 
recruitment rules. 1976 SLWR 627 (630) (Punj). 

64. Reasonable opportunity to show cause 

against proposed action — General_- (1) The 

object of Article 311, Clause (2) is that no one 
should be condemned unheard rather than the 
protection of the services. A 1956 Madh B 
100 (102) (DB) 00 A 1954 Madh B 1TM180) 
(DB). . — ^ 

(2) Civil servant cannot be deprived of the 
protection of Article 311 on the ground of con¬ 
venience of the Government. A 1961 All 336 
(338) (DB). 

(3) The section contemplates two stages 
where delinquent is to be furnished with two 
opportunities i. e., at the time of holding the 
enquiry and at the time of the proposed punish¬ 
ment. If the enquiring officer omits to do so 
or bypasses any one of the stages, he clearly 
infringes the provisions of the section and the 
order passed by him is liable to be quashed. 
1970 Serv LR 632 (J & K). 

(4) The right to reasonable opportunity 
broadly stated, implies opportunity to deny 
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guilt alleged, and to establish innocence to de¬ 
fend himself by examining himself and his 
witnesses and to make representation against 

?JSR OS r ed L pu ^ shment A 1969 Delhi 145 (149): 
1969 Lab IC 539 (DB). 

(5) Where the delinquent officer was, during 
the enquiry, given copies of previous statements 
or the witnesses on basis of which guilt charg- 
ed was held to be proved and was given an 
opportunity to cross-examine those witnesses by 
examining them in his presence, and was also 
allowed to show cause against proposed punish¬ 
ment, the officer could not be said to have 
been denied the opportunity to show cause 
merely because certain witnesses and certain 

mi^BLJR 11 512 51031 COuld DOt be P r °duced. 

(6) When the services of a probationer are 
terrmnat d not way Q f p ena Jty Statute 13, 
Cl. (9) does not apply and the order cannot be 
challenged on the ground that reasonable op¬ 
portunity to show cause against the order was 
not given to the probationer. A 1971 SC 18H 
(1813, 1814) : 1971 SCD 763. 

(7) The constitutional guarantee afforded to 
a public servant is that he shall not be dis¬ 
missed or removed or reduced in rank until he 
has been given a reasonable opportunity of 
showing cause against the action proposed to 
be taken in regard to him. A 1967 Pat 347 
(350) (DB). 

(8) Removal of name from approved list —• 
Opportunity of hearing ought to be given if 
such removal of name entails postponement of 
future chances of promotion. 1976 Lab IC 
1528 (All). 

(9) Reasonable opportunity to show cause 
against proposed punishment not given —. 
Order of dismissal passed before amendment 
of Art. 311 (2) in 1963 — Article 311 (2) held 
was violated. 1970 Pat LJR 163 (DB). 

(10) Order terminating employee’s service 
because his conduct and work were not satis¬ 
factory — Order casts stigma on employee and 
amounts to punishment — Termination without 
opportunity to show cause under Statute 13 (9) 
of the Institute of Technology Act (1961) is 
invalid. (1973) 2 Serv LR 672 (Delhi). 

(11) The requirement of reasonable opportu¬ 
nity is a statutory protection that is afforded 
to the servant and a statutory obligation cast 
upon the State irrespective of whether the pro¬ 
tection is claimed by the servant or not. If 
reasonable opportunity was not given the order 
of dismissal must be set aside. A 1960 Punj 
8 (11) (DB) 00 A 1954 Bom 351 (355) 00 A 
1972 SC 2178 (2182) : 1972 Lab IC 1049. ' 

(12) The stage for compliance with Art. 311, 
Clause (2) came after the departmental enquiry. 

A 1955 Pat 305 (315) (DB). 

(13) Where the order of removal was passed 
without considering explanation of the peti¬ 
tioner to the show cause notice served on him 
the petitioner must be said to have been re¬ 
moved without complying with the mandatory 
provision of Art. 311 (2). A 1959 All 795 (798) 

00 1976 WLN (UC) 335 (340) (Raj), 

(14) Where the petitioner was told that th^ 
President was “provisionally satisfied” for 
making order of suspension, the decision was 
tentative and not final. It became final only 
on consideration of the representation made by 
the petitioner. Hence, by that notice an ade¬ 
quate opportunity was given to the petitioner 
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to show cause against proposed action. 1976 

Lab IC 1742 (Gauhati). 

(15) Betterment of chances in service —- 
Scheme prescribing training and a Departmental 
examination — Passing resulting, in advance 
Increments — Selection by seniority —- Parti¬ 
cipation in strike by candidates selected lor 
training — .Unauthorised absence • treated as 
break in service — Deletion of name from 
list of eligible candidates for examination —• 
No opportunity given to show cause — Action, 
held, was invalid. 1976 Lab IC 934 (Bom). 

(16) Reasonable opportunity of hearing — 
Order of discharge from service on grounds of 
moral turpitude passed on basis of report of 
enquiring officer — Delinquent employee not 
given opportunity of defending against pro- 

osed action — Order suffers from inherent 
efect and must be quashed. 1971 Lab IC 
1584 (1586) (Pat). 

(17) The onus of proving that a reasonable 
opportunity was given to the civil servant be¬ 
fore he was dismissed, removed or reduced in 
rank is on the Government. A 1954 Bom 351 
(355) (DB). 

(18) If an order of confirmation is passed by 
the authority concerned under some mistake or 
on the basis of some mis-interpretation of a 
rule, the same can be set aside or reviewed 
without notice and provisions of Art. 311 are 
not attracted in such cases. 1977 Lab IC 

(NOC) 130 (Punj). . 

(19) Where pending departmental proceedings 
a Government servant is placed under suspen¬ 
sion and at the conclusion of the enquiry, one 
or more of the minor penalties enumerated m 
Items (i) to (iv) of Rule 13 of the Rules are im¬ 
posed on him and he is reinstated in service, 
the authority concerned, before passing a spe- 
cific order under sub-rules (3) and (5) of R. 91 
of the Code, has to give an opportunity to the 
delinquent Government servant to show cause 
why the proposed order should not be passed- 
Where, however, the penalty imposed is that 
the period of suspension should be treated as 
such, it cannot be construed as an order pass¬ 
ed under sub-rules (2) and (5) of Rule 91 of 
the Code and consequently the question of 
affording an opportunity to the delinquent to 
have his say against the proposed punishment 
does not arise. 1972 Lab IC 1317 (1321) (FB) 
(Orissa). 

(20) For the purpose of making a reference 
under the Andhra Civil Services (Disciplinary 
Proceedings Tribunals) Rules (1953), the status 
of the officer at the time of reference and the 
enquiry following it are the deciding factors 
and not what the delinquent officer was at the 
time of the alleged misconduct. A 1962 Andh 
Pra 303 (305) (DB). 

(21) Fundamental Rules, Rr. 53, 54 — Re¬ 

lative scope of the rules — Duty of competent 
authority to give reasonable opportunity to 
concerned Government servant before taking 
decision under R. 54. 1974 Lab IC 60 (Delhi) 

00 1974 Lab IC 1068 (Him Pra). 

(22) Procedure under Public Servants (In¬ 

quiries) Act followed — Compliance with Civil 
Services (Classification, Control and Appeal) 
Rules is not essential — Constitutional guarantee 
is satisfied. A 1960 Pat 116 (121, 122, 123) 

(DB). 

(23) Rule 8 (2) of the Rules framed under 
Sections 7 and 8 of the Madras Hereditary Vil¬ 


lage Offices Act, requires that at the enquiry, 
oral evidence should be heard as to such of 
the allegations as are not admitted by the per¬ 
son charged and he should be entitled to 
cross-examine the witnesses. (1960) 2 An WR 
94 (96, 97) (DB). 

(24) The presumption under R. 11 (d) of the 
Assam Government Servants Conduct Rules, 
1937, is a rebuttable presumption and only 
gives power to the Government to take neces¬ 
sary action against the Government servant. A 

1962 Assam 17 (19) (DB). 

(25) Rule 1709 of Railway Establishment 
Code which attempts to deny a Government 
servant a right to have reasonable opportunity 
of showing cause against the action proposed 
to be taken against him within the meaning of 
that clause, must be held to be ultra vires and 
unconstitutional, as it does not satisfy etc. A 

1963 Raj 57 (60). 

(26) Railway Establishment - Code, Rule 148 

— Termination of service of railway employee 
under Rule 148 — Rule dispensing with com¬ 
pliance of provisions of Art. 311 (2) is itself in¬ 
valid and therefore, termination of service in 
accordance with provisions of Rule 148 cannot 
be sustained. A 1965 Pat 374 (377) (DB). 

(27) Declaration by Railway Board — Subse¬ 

quent cancellation without notice — No viola¬ 
tion of Art. 311 (2). A 1970 Delhi 71 (75) 

(DB). 

(28) Railway Services (Safeguarding of 

National Security) Rules, 1954 cannot override 
the provisions of Article 311. 1967 All LI 

645 (648). 

(29) Enquiry started with a view to dismiss 

Government servant — Suspension ordered —• 
Regular enquiry should be held. (1963) 2 

East LR 1 (3) (DB) (Orissa). 

(30) The effect of Pepsu Government’s order 
intimating position of temporary and officiating 
Government servants was held to be that on 
integration in service of Pepsu Government 
temporary and officiating Government servants 
became confirmed and no specific and separate 
orders were required in Departments concerned 
for confirmation of such Government servants 

— Held, further that reversion of Government 
employee without compliance with Article 311 
was illegal. 1968 Lab IC 1439 (1441) (DB) 
(Punj). 

(31) Reasonable opportunity to show cause 

— Question as to — Not a pure question ot 
law but both a question of law and fact. (I960) 
62 Bom LR 1038. 

(32) Explanation II to sub-section (1) of Sec¬ 
tion 9 of Payment of Wages Act is valid under 
it the deductions under service rules are sub¬ 
ject to qualification mentioned in it viz., that 
before passing an order of deductions, the em¬ 
ployee mipt be informed in writing of the pro¬ 
posed action and must be given opportunity to 

show cause — No such opportunity given _ 

Order of withholding increments held not il¬ 
legal. A 1964 Punj 242 (244, 245) (DB). 

(33) Disciplinary proceedings started by 
former Bombay State against Government ser- 
v ? n i, ~ Proceeding may be continued by State 

of /Sre at ( , 1966) 7 Gu > LR 8Q 7 (910) (DB). 

(34) I wo charges framed against petitioner 
Mere fact that one charge alone was made 

would not vitiate order of dismissal if on 
charge made out authority could impose punish¬ 
ment of dismissal. (1968) 2 Mad LJ 226 (228). 
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(35) Before terminating the services of an 
employee for overstaying after expiry of leave 
under Rule 96 (b) read with Rule 86 of Rajas¬ 
than Service Rules he must be given opportu¬ 
nity to show cause against his termination. 
1977 Serv LJ 134 (136) (Raj). 

65. Scope and ambit of right conferred by 
Article 311 (2).— (1) Article 311, Cl. (2) cor¬ 
responds to Section 240, sub-section (3) of the 
Government of India Act, 1935. The provision 
is mandatory. A 1948 PC 121 (126) 00 A 

1958 SC 300 (304) 00 A 1949 PC 112 (114) : 
53 Cri LJ 383 A 1957 Madh Pra 118 (122) 
(DR) 00 (1967) 15 Fac LR 320 (322) (All). 

(21 Object of Art. 311 (2) is totally unrelated 
to object of Section 12, Probation of Offenders 
Act. 1972 Lab IC 736 (FB) (Delhi). 

(3) Contravention of Art. 311 (2) will make 
the action taken against the civil servant illegal 
and ultra vires. -A 1958 Mys 23 (26) (DB) 00 
A 1956 Madh B 172 (174) (DB) 00 A 1956 
Orissa 219 (222) (DB) 00 A 1952 Orissa 285 
(289) (DB). 

(4) Fundamental Rule 52 is concerned with 
an order of removal or dismissal which is effec¬ 
tive in law. If the order is null and void, it 
is non est and does not operate at all in law. 
The requirements of Art. 311 (2) of the Con¬ 
stitution are imperative and mandatory, and 
that an order which does not comply with 
those requirements is null and void. Thus an 
order dismissing a Government servant without 
complying with requirements of Art. 311 (2) 
being a null and void order, will not bring 
Fundamental Rule 52 into play. ILR (1973) 
HP 376. 

(5) Compulsory retirement — Test whether 

the order amounts to ‘removal* — Order of 
retirement stating that the employee is retired 
as he has outlived his utility — Order, held 
casts a stigma and amounts to punishment and 
is ‘removal’ — Enquiry under Art. 311 (2) ne¬ 
cessary before such order can be passed. A 
1967 SC 1260 (1263). (A 1965 All 142 (FB), 

Overruled.) 

(6) It is clear from the provisions of Art. 311, 
Cl. (2) that under it the Government servant is 
entitled to show cause against the punishment 
after the Government has provisionally decided 
upon the punishment to be awarded to him 
and that this opportunity cannot be dispensed 
with. A 1948 PC 121 (126, 127) 00 A 1955 
SC 160 (164) 00 A 1945 FC 47 (58) 00 A 1958 
Orissa 96 (97) (DB) 00 A 1958 Orissa 74 (75) 
(DB) 00 A 1958 Raj 153 (154) (DB). 

(7) The reasonable opportunity envisaged by 
Art. 311 (2) includes an opportunity to deny 
his guilt by the Government servant and estab¬ 
lish his innocence. A 1958 SC 300 (307, 308). 

(8) The only requirements of Art. 311 (2) are 
that the delinquent officer should be afforded 
sufficient opportunity of showing cause against 
the action proposed to be taken, that he must be 
told of the charges that are levelled against him 
and the allegations on which they are based 
and that he must be given an opportunity to 
deny his guilt and establish his innocence. He 
should also have an opportunity to make ms 
representations as to why the proposed punish¬ 
ment should not be inflicted upon him. (1961) 

2 Andh WR 4 (8) (DB). _ . . 

(9) Section 126 of the T. & K. Constitution 
Act contemplates two stages both of which are 


mandatory — Composite notice - containing 
charges for enquiry and proposed punishment 
— Not valid. 1974 Lab IC 554 (557) : 1974 

Serv LJ 84 (J & K). 

(10) The object of Art. 311, Cl. (2) is that 
no one should be condemned unheard rather 
than the protection of the services. A 1954 
Madh B 177 (180) (DB) 00 A 1956 Madh B 100 
(102) (DB). 

(11) There is no warrant to hold that the 
“opportunity*’ under Article 311 does not in¬ 
clude “common law” opportunity. A 1962 
Punj 400 (402). 

(12) Every police officer holds office during 
the pleasure of the Governor, and is entitled 
under Art. 311 (2) to a reasonable opportunity 
to show cause to the satisfaction of tne Gover¬ 
nor against the action proposed to be taken in 
regard to him. A 1961 SC 1245 (1252, 1253). 

(13) Effect of non-compliance — Show cause 
notice — Absence of — Order of discharge is 
null and void and not merely irregular. A 
1965 Andh Pra 188 (191) : (1964) 2 Andh LT 
257. 


(14) A person cannot be removed from ser¬ 
vice after his unconditional reinstatement rely¬ 
ing on the proceedings which had ended in 
such reinstatement. A 1960 All 164 (174). 

(15) Officiating civil servant — Reversion to 
substantive post not in usual course but as 
punitive measure — Servant is entitled to pro¬ 
tection under Art. 311 (2). A 1966 Pat 364 
(366) : 1966 BLJR 480 (DB). 

(16) When it is proposed to take action 
against a public servant by way of pimishment 
and that will entail forfeiture of benefits already 
earned by him, he should be heard and given 
an opportunity to show cause against that 
order. ILR (1968) Cuttack 341 (351) (DB). 

(17) Reversion from higher to lower post —- 
Requirements of Art. 311 (2) not followed — 
Order is not valid and legal. A 1966 Orissa 
173 (179, 184, 186) : (1966) 8 OJD 211 (DB). 

(18) If an order affects the employee finan¬ 
cially it must be passed after an objective con¬ 
sideration and assessment of all relevant facts 
and circumstances and after giving the person 
full opportunity to make out his own case 
about that order. (1977) 2 Serv LR 827 (829) 
(Cal). 

(19) Natural justice — Government servant 
promoted on probation — Reversion thereafter 
on ground that it was reserved post, without 
hearing — Though question of reservation was 
matter of policy for which employee need not 
be consulted, appointment of employee in this 
case having been taken place, his subsequent 
reversion without hearing him was unjustified. 
1977 Lab IC (NOC) 59 (Him Pra). 

(20) Competent authorities, while considering 
the case of suitability of subordinate Govern¬ 
ment servants for promotion to a higher post 
and in taking a decision in regard to such 
suitability do not act judicially. (1964) 1 Mys 
LJ 226 (233) (DB). 

(21) If a Government servant is confirmed 
against a permanent post, he is entitled to con¬ 
tinue in that post as long as the post remains. 
After confirmation he becomes entitled to the 
protection of Article 311 and can be deconfirm- 
ed only after he has been given a reasonable 
opportunity to show cause against such de- 
confirmation. (1978) 80 Pun LR 498 (501). 

(22) Where the Governor appoints under 
U. P. Disciplinary Proceedings (Administrative 
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Tribunal) Rules, 1947, the Tribunal for enquiry 
against a Sub-Inspector of Police before com¬ 
mencement of the Constitution, but the order 
of dismissal is passed after the Constitution 
comes into force, Sub-Inspector is entitled to 
protection of Art. 311 (2). A 1961 SC 1245 
(1253, 1254). 

(23) Disciplinary tribunal framing charges on 
the basis of statements made and signed by them 
in the investigation by Police Inspector of Direc¬ 
torate of Vigilance and Anti Corruption will not 
amount to violation of Art. 311. 1971 Mad LW 

(Cri) 16. 

66 . Temporary civil servants.— (1) Reasonable 
opportunity’ allowed to a temporary Govern¬ 
ment servant is not different from that allowed 
to a permanent Government servant. A 1961 
All 45 (49, 50). (Reversed on another point in 
A 1963 All 94.) 

(2) Temporary civil servant — Services ter¬ 
minated for misbehaviour and bad work — No 
reasonable opportunity given — Order of ter¬ 
mination cannot be maintained. A 1965 Raj 
108 (109) (DB). 

(3) Even temporary employee is entitled to 
protection under Article 311 if order terminat¬ 
ing his service is of punitive nature. 1969 
BLJR 441 (442) (DB) 00 1978 BLJ 454 : 1978 
Lab IC (NOC) 202 (Pat). 

(4) In the case of discharge of a temporary 
Government servant, the question that he was 
dismissed by an authority subordinate to that 
by which he was appointed and that he has 
not been given any reasonable opportunity of 
showing cause against his removal does not 
arise. A 1959 Manipur 33 (38). 

(5) Promotion of Head Rakshakas in higher 
grade — Relevant regulation capable of two 
interpretations — Selection of petitioners for 
promotion on Zonal basis and subsequent pro¬ 
motion cannot be held to be bad in law. 1974 
Pat LJR 349. 

67. Charge-sheet, right of civil servant to.— 

(1) The materials on which the charges are 
based must be disclosed to the civil servant and 
he must be given an opportunity of meeting 
the same. A 1957 Madh Pra 126 (132) (DB) 
*• A 1957 Nag 18 (19) 00 A 1957 Orissa 184 
(188) (DB) 00 A 1955 Cal 183 (188). 

(2) Order of suspension not followed by 
charge-sheet within reasonable time — Order 
liable to be quashed. A 1965 Cal 13 (16). 

( 8 ) In order that it can be said the Govern¬ 
ment servant had a reasonable opportunity he 
must have been told what the charges levelled 
against him are and the allegations on which 
the charges are based. A 1958 SC 300 (307) 

(4) Dismissal of Government servant without 
serving a charge-sheet to him is illegal —► 
Merely issuing a show cause notice in respect 
of the charges is not sufficient. 1972 Lab IC 
394 (J & K ). 

(5) Charge of mala fides against P and en¬ 
quiry under Rule 7 — Imposition of penalty 
under Rule 8 not for mala fides but for acts of 
omission —» Held, after stating object of repre¬ 
sentation under Rule 8 , that order imposing 
penalty could not sustain as attention of P was 

ever invited during enquiry to his acts of 

mission and he was not given any opportunity 
tn 3 — Rules 7 and 8 were similar 

rJ ??®} was provided in Art. 311 (2). 1967 

L J 439 (444) (Punj). 


( 6 ) Failure to supply allegations of fact re¬ 

sulting in prejudice — Finding on a matter not 
related to the charge — Enquiry, held, vitiated 
due to non-compliance of Rule 16, Rajasthan 
Civil Services (C. C. & A.) Rules, 1950. 1969 

Lab IC 330 : (1968) 1 Lab LJ 475 (Raj). 

(7) A finding of fact cannot be set aside at 

appellate stage — The mere omission to follow 
R. 7 (2) of the Punjab Civil Services (Punishment 
and Appeal) Rules, 1952 held could not be 
deemed enough to offend Art. 311 (2). (1963) 

65 Punj LR 945 (949). 

( 8 ) Enquiry against Government servant — 
Order of removal from service — Finding 
based on matters outside scope of charge-sheet 
— Held, no reasonable opportunity was afforded 
and hence order was liable to be quashed. 
1965 Cur LJ 289 : 67 Punj LR 518 (516). 

(9) Where there must be something against 
an officer to warrant his dismissal, an 
officer cannot be lawfully dismissed without 
first telling him what is alleged against him 
and hearing his defence or explanation. A 1968 
SC 292 (298). 

(10) Reversion of a Government servant — 
Penal consequences —r Charge-sheet and en¬ 
quiry is necessary. (1971) 73 Pun LR 644. 

(11) Where second opportunity is afforded to 
delinquent to establish his innocence under 
Article 311, defect of mentioning penalties in 
charge-sheet becomes meaningless. 1968 Rai 
LW 272. 

68 . Charges not to be vague.— (1) Where 
the charges against the civil servant are too 
vague to enable him to make his representation 
with regard to them, the opportunity given to 
him to show cause against the proposed action 
wiJL n °L be a reasonable one. A 1956 Cal 662 
(665) A 1956 Mad 220 (224) 00 A 1954 

Assam 18 (22) : 1954 Cri LJ 31 (DB) 00 A 
1963 Tripura 20 (28). 

(2) Departmental inquiry — Charges must 
be definite. A 1961 Tripura 1 (2). 

(3) Where the charge and statement of facts 
accompanying the charge-sheet formed part of 
single document on the basis of which proceed¬ 
ings are started against delinquent merely be¬ 
cause the ground of reprehensible conduct was 
not included in the charge-sheet, the enquiry 
could not be held vitiated. A 1963 SC 1723 
(1728). 

(4) The mere charge that the civil servant 
work was unsatisfactory is not enough as it 
does not give him a sufficient idea as to what 

«u to i me 2 t A 1953 Nag 138 (141) (DB). 

(o) A plea that the charges were too vague to 
enable the civil servant to offer any explanation 
m regard to them cannot be met by the con¬ 
tention that the findings of the enquiring body 

^K ol ,, b « 10 a Court of law. A 

1956 Mad 220 (225). 

( 6 ) Reasonable opportunity’ presupposes that 

SflMQ 1 ?/ T wl ea /o an , d sufficiently detailed. 
(1966) 79 Mad LW 428 (431, 432). 

(7) It is not necessary to mention in the 
charge particulars of the statements made bv 
witaesses on which the charge was based. A 
19 56 Sau 14 (16, 17) (DB). 

( 8 ) In disciplinary proceedings against the 
servants of Lowil Bodies, no inflexible rule can 
be laid down that in every case, the charge 
must state the evidence in support of the 
cb “ 8 e - A 1969 All 11 (13) : 1969 Lab IC 1. 

(9) Departmental enquiry —, Charge memo 
asking delinquent to answer not the allegations 
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constituting the charge but punishment of dis¬ 
missal that may follow on proof of said alle¬ 
gations — Held, charge memo was vitiated- 
(1967) 2 An WR 121 (129). 

[But see 1978 Lab IC 1132 (1134). (Charge- 
sheet mentioning proposed punishment — Does 
not vitiate the proceedings.) ] 

(10) Where it is clear from the order of dis¬ 
missal itself that the past record of delinquent 
was not taken into consideration either delin¬ 
quent could not take objection that the charge- 
sheet did not contain allegation that his past 
record was undesirable and that he was not 
given an opportunity to explain it. 1959 MPLI 
534 (537). 

(11) Proposed punishment mainly based on 
previous record of the Government servant -— 
Second notice to Government servant must dis¬ 
close this. A 1964 SC 506 (509, 5101 s (1964) 
1 SCA 305. 

(12) A charge-sheet is an accusation based on 
allegations which may be integral part of the 
charge-sheet or charge-sheet may refer to state¬ 
ment of allegations to be found in separate 
document. (1965) 10 Fac LR 8 (11) (Cal). 

(13) Statement of accusation in the charge- 
sheet not giving sufficient information from 
which delinquent could know as to what evi¬ 
dence would be used against him in support 
of the charge — Delinquent denied reasonable 
opportunity to defend himself effectively — 
Order of dismissal held could not be maintain¬ 
ed. 1973 Lab IC 717 (722) (All) 00 A 1971 
SC 752 (756) : 1971 Lab IC 456. (Vague and 
indefinite charges and failure to supply state¬ 
ment of allegations would render removal of 
Government servant void and inoperative.) 

(14) Statement of fact accompanying charge- 
sheet — Both form a single document — 
Ground of reprehensible conduct mentioned in 
statement of facts but not included in charge- 
sheet — Enquiry held not vitiated. A 1963 
SC 1723 (1726, 1727, 1728). 

(15) Railway servant charge-sheeted for mis¬ 

conduct — But penalised for negligence coupl¬ 
ed with violation of rules — Held, as conduct 
of servant did not amount to misconduct 
charge-sheet must be treated as vague and 
penal order must be quashed. (1965) 10 Fac 
LR 263 (Cal). , 

(16) Reversion from officiating post on the 
ground of unsatisfactory conduct — Details o* 
unsatisfactory conduct not specified and expla¬ 
nation from public servant not sought — Order 
offends Art. 311 (2). A 1964 SC 423 (430. 
431). 


(17) Procedure — Reversion of probationer 
to substantive post for unsatisfactory work — 
Notice to show cause not mentioning instances 
of adverse entries — Rule 55 (3) of Civil Ser¬ 
vices (Classification, Control and Appeal) Rules 
was not complied with —• Order terminating 
services quashed. A 1959 All 437 (439). 

(18) Departmental enquiry —■ Charge that 
servant abused his officer — In charge of abuse 
exact words used are material and hence copy 
of original complaint of O^cer 

plied to servant. 1968 Lab IC 584 (588) (Cal). 

(19) Where stopping of work would amount 
to a strike if done under certain circumstances 
the charge-sheet must mention the evidence on 
which the department wishes to rely to show 
that the stopping of work amounted to a 


strike. A 1959 All 614 (617, 618) : 1957 All 

LJ 480. 

(20) Charges not to be too vague — Govern¬ 
ment servant repeatedly extending leave even 
after refusal of such leave and being asked to 
resume duty —r Such employee dismissed from 
service — Charge-sheet given to such employee 

S 'vine all details of refusal of leave and stating 
at he deliberately defied orders — In such 
cases, substance of accusation and not the 
mere words used is to be seen. 1966 Cur LJ 
968 (982) (DB) (Punj). 

(21) Reasonable opportunity of showing cause 
— Charges against railway servant being very 
vague — Held, he was deprived of reasonable 
opportunity of his defence. A 1962 Raj 265 
(271, 272) 00 1962 Raj LW 246 (DB). 

(22) Vague charge — Charge that Govern¬ 
ment servant had done some act ‘with ulterior 
motive* not sufficient. A 1960 All 543 (544) 

(DB). 

(23) Charges cannot be based on mere sus¬ 
picion. 1978 (2) Cal LJ 316. 

(24) The civil servant has a right to be in¬ 
formed of the charge or charges levelled against 
him and must be given a reasonable opportu¬ 
nity, and it cannot be said that the petitioner 
had suffered any prejudice by reason of the 
cancellation of the original charge-sheet and 
the issue of a fresh one. A 1959 Andh Pra 618 
(619) : 1959 Andh LT 135 (DB). 

(25) Although charges against a Government 
servant should relate to recent offences and 
stale matters should not be revived, where, to 
find out whether the assessments of taxes were 
properly made by the delinquent Income-tax 
Officer proper investigation was necessary, 
events more than 3 years prior to framing ot 
charges could form basis of charges. A 1972 
Cal 27 (33) : 1972 Lab IC 221. 

(26) Service Rules — Hyderabad Civil Ser¬ 
vices (Classification, Control and Appeal) Rules 
(1955), Rule 22 — Departmental enquiry under 
— Procedural instruction in Appendix I — In¬ 
struction No. 2 — Mention of proposed punish¬ 
ment in charge-sheet not necessary. (1960) 2 
Lab LJ 165 (167) (DB) (Andh Pra). 

(27) All charges read over and explained to 
the railway servant by the Enquiry Officer and 
he being informed that one of the charges was 
dropped — Fact that a fresh list of charges had 
not been given to the petitioner at the time 
of the commencement of the inquiry was hardly 
sufficient to vitiate the inquiry which was held 
against the petitioner. A 1962 Raj 265 (268). 

69. Notice to specify particular punishment 
to be awarded and grounds thereof.— (D An 
opportunity of showing cause against the pro¬ 
posed punishment can be given only 
action proposed has been tentatively decided 
upon. A 1981 All 122 (124, 125 :1980 All 
LJ 762. (A 1948 PC 121 and A 1958 SC 300, 

Rel. on.) 

(2) The Government servant must be given 
an opportunity to make his representations as 
to why the proposed punishment should not 
Z 'inflicted on film. A 1958 SC 300 (307). 

(3) Withdrawal of the scale once granted 
amounts to punishment and notice as contem¬ 
plated by Art. 311 (2) should have been issued 
and apart from that the principles of natural 
justice also require that the petitioner should 
not have been condemned unheard when it was 
proposed to change criteria on the appeal or 


[The] Constitution of India 


[Arts 310 & 311 N 69] 81 


Articles 310 & 311 — Note 69 (contd.) 
certain persons who felt aggrieved against the 
final seniority list and the petitioner was to be 
deprived of the emoluments and the loss in 
status. (1976) 1 Serv LR 764 (771) (Him Pra). 

(4) Notice to a civil servant under Art. 311, 

Cl. (2) to show cause why he should not be 
punished is not enough unless the notice speci¬ 
fies the proposed punishment. 1957 MPLJ 469 
(478) (DB) (Nag). 

(5) Show Cause notice against punishment 
proposed — Penalty proposed should be clearly 
and specifically mentioned. 1975 Lab IC 283 
(Him Pra). 

(6) Notice to show cause against dismissal — 
Notice not specifying which findings of enquiry 
officer had been accepted —r Notice held was 
not contrary to Art. 311 (2). A 1976 Pat 158 
(167) (DB). 

(7) Reasonable opportunity —* Giving notice 
of the misconduct with which an employee is 
charged and asking him to submit explanation—- 
Not sufficient compliance with requirement ot 
giving reasonable opportunity — Opportunity 
should be real. 1978 Lab IC 420 (423) (DB) 
(Punj). (1975 Serv LJ 170, Reversed.) 

(8) Reasonable opportunity to show cause 
against proposed punishment —* Notice regard- 
ing proposed punishment on basis of alleged six 
charges — Guilt only under one charge estab¬ 
lished — No fresh notice regarding proposed 
punishment — Punishment inflicted on basis or 
notice already issued cannot be sustained. A 
1963 Ker 151 (152) (DB). 

(9) Madhya Bharat Panchayat Rules (1951), 
Rule 145 — Compliance — Order of removal 
mentioning several grounds — Authority guided 
by only one ground —r Held mention of other 
grounds is immaterial. A 1962 Madh Pra 50 

(55) (DB). 

(10) Acts of miscondimt charged in earlier 
proceedings dropped ana Government servant 
reinstated unconditionally — Subsequent charge 
not including those acts of misconduct —— Dis¬ 
missing authority cannot take into consideration 
those acts in determining the punishment. A 

I960 All 270 (273). 

(11) Court does not interfere if any one of 
the charges established is serious enough to 
merit punishment awarded to him. But if the 
punishment is the cumulative result of a 

her of charges found against him of which ■ 
few alone are sustainable and the disciplinary 
authority would not have awarded the punish¬ 
ment for the said charges alone the pu^rirnent 
cannot be sustained. (1973) 2 Lab LJ 369 (Ker). 

(12) Order of punishment based on several 
grounds some of which are found to be noI ^“ 
existent or irrelevant can be sustained only it 
the Court is satisfied that the order could have 
been passed on the basis of relevant and exist¬ 
ing grounds even to the exclusion of ! rr ?* eva Io 
or non-existent grounds. 1972 Lab IC 463 
(464, 465) : (1972) 1 Mad LJ 1. 

(13) Show-cause notice on certain grounds — 
Subsequent addition of ground — Dismissal on 
former grounds — Addition of ground will not 
invalidate dismissal. A 1960 Madh Pra 80 (81) : 
I960 MPLJ 403. 


(14) At the initial stage when charges are 
framed and served upon the delinquent officer, 
the punishing authority or the inquiring officer 
should not propose what punishment ultimately 
he is to be given. That is not the stage when 
any opinion as to the punishment can either be 
formed or expressed. Expression of such opinion 
amounts to prejudging the issue which is likely 
to create misapprehension in the mind of the 
delinquent officer. A 1969 Andh Pra 234 (235) 
00 A 1961 Cal 626 (633) : 65 Cal WN 607 
(DB). (Overruled on another point in A 1966 
SC 951.) 

(15) First show cause notice framing charges 
as well as proposed punishment is invalid — 
Even if authority issues another notice, requiring 
show cause against the proposed punishment in¬ 
validity is not cured. 1968 Lab IC 735 (738, 
739, 741) : 1968 Serv LR 625 (Cal). 

(16) The mention of punishment in the charge 
would not by itself indicate any prejudice on 
the part of the enquiry officer much less on the 
punishing authority. The enquiry would not 
be vitiated by a memorandum accompanying 
the charge calling upon the delinquent to show 
cause why he should not be punished. (1966) 
79 Mad LW 422 (423, 425) (DB). 

(17) Second notice — Absence of express 
statement that the dismissing authority has ac¬ 
cepted findings of enquiry officer — Officer can¬ 
not complain denial of opportunity where the 
dismissing authority has purported to issue the 
notice after accepting the enquiry report in its 
entirety and has also enclosed a copy of the re¬ 
port with the notice. A 1963 SC 1612 (1615, 
1616, 1618). (A 1962 Assam 88 , Reversed: A 
1957 Orissa 184 and A 1960 Orissa 37. Over¬ 
ruled; A 1957 Andh Pra 370, Criticised.) 

(18) It is when definite conclusions have been 
come to as to the charges and a provisional de¬ 
cision is taken as to the punishment to be im¬ 
posed that the show cause notice is given to 
him to explain why the proposed punishment 
should not be imposed on him. 1966 Ker LT 
180 (187, 188) (DB). 

(19) The failure to state in the notice to 
show cause against the proposed action, that 
the Government have accepted the findings of 
the Disciplinary Proceedings Tribunal and have 
arrived at the provisional conclusion in regard 
to the penalty to be imposed does not amount 
to an infraction of the provisions of Rule 8 (b). 
A 1960 Andh Pra 15 (16) : (1959) 1 Lab LJ 560 
(DB). 

(20) Notice to show cause against punishment 
of dismissal — Non-specification of evidence 
and reasons for conclusions — Held not defec¬ 
tive on ground of vagueness. A 1974 SC 1589 
(1595, 1596) : 1974 Lab IC 1010. 

(21) Where the punishment ultimately imposed 
is more severe than the one which was men¬ 
tioned in the notice as the proposed punishment, 
the notice will not be according to Art. 311, 
Cl. (2). A 1955 Orissa 33 (35) (DB). 

(22) Where the original charges themselves 
were sufficiently serious to justify the dismissal 
of the civil servant on the proof of the charges 
and the authority has proposed to dismiss him 
on those charges, the failure to give fresh notice 
in regard to the additional charges will not in- 
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validate the order of dismissal. A 1956 Pat 228 
(232) (DB). 

(23) Show Cause Notice need not specify se¬ 
parate punishments for separate charges. A 1963 
Madh Pra 115 (120) (DB). 

(24) Dismissing authority differing from find¬ 
ings in enquiry report either wholly or in part 
— Statement as to the provisional conclusions 
reached by the dismissing authority in the se¬ 
cond notice is necessary. A 1963 SC 1612 
(1615, 1616, 1618). (From the fact that enquiry 
report had suggested punishment of withholding 
of three increments while in show cause notice, 
action proposed was removal from service, it 
cannot he inferred that dismissing authority did 
not accept findings recorded by enquiring offi¬ 
cer in favour of delinquent A 1962 Assam 88, 
Reversed; A 1957 Orissa 184 and A 1960 
Orissa 37, Overruled.) 


(25) In issuing the second notice the dismis¬ 
sing authority has to come to a tentative or pro¬ 
visional conclusion about the guilt of the offi¬ 
cer as well as about the punisnment. A 1963 
SC 1612 (1614, 1615). 

(26) Departmental enquiry — Initiation, by 
Issuing notice stating therein charges providing 
for minor penalty — Before passing the final 
order, fresh notice on the same facts issued 
which contained charges providing for major 
penalty — Subsequent notice valid as employee 
was not exonerated as regards charges in earlier 
notice. 1977 Raj LW 354. 

(27) When the civil servant concerned receives 
a notice to show cause under Article 311 (2), he 
is entitled to challenge the correctness and pro¬ 
priety of the findings reached by the officer 
competent to punish him and of issuing a 
notice to show cause against the action pro¬ 
posed to be taken against him. A 1963 Madh 
Pra 115 (118, 119, 120) : 1963 MPLJ 139 (DB). 

(28) In cases which involve one of the 
punishments mentioned in Article 311 (2), it is 
not open to the enquiring or the punishing 
authority to waive the enquiry under Rule 17 
(i) (b) of the Civil Service, Classification, Con¬ 
trol and Appeal Rules. Where the show cause 
notice does not clearly indicate the nature of 
the punishment proposed it is a serious detect 
and constitutes violation of principles of natural 
justice. A 1965 Mad 155 (156, 157) : (1964) 1 
MLJ 397. 


(29) Government servant cannot claim that 
notice to show cause against the action pro- 
posed to be taken against him should have been 
Issued after the expression of opinion by the 
Public Service Commission and not before. A 
1960 Mad 393 (393, 394) : (1961) 1 MLJ 46 
(DB). 

(30) C. P. and Berar Home Guards Act 
(XV of 1947) —• C. P. and Berar Home Guards 
Rules (1947), Rule 12 (6) — Procedure — En¬ 
quiry Officer holding charges proved but upon 
certain extenuating circumstances recommending 
lenient punishment — Government agreeing 
with finding but not with recommendation 
Held, notice to show cause against proposed 
punishment not necessary — Recommendation 
by Enquiry Officer for award of light punish¬ 
ment not binding on the Government. A 1961 
Madh Pra 261 (271, 272, 273) : 1961 MPLJ 558 


(DB). . , 

(81) Punishment based on gravity of charges 
proved against the Government servant but was 


not based mainly on his past record which wai 
also considered — Non-disclosure in the second 
notice, of past record and intention of punish¬ 
ing authority to take into account such record 
— Punishment awarded is valid. A 1967 Madh 
Pra 207 (209) : 1966 MPLJ 1111 (DB). 

(32) Reasonable opportunity to show cause — 
Punishment can be based on previous record of 
servant — Authority, however, must give reason¬ 
able opportunity to him to explain adverse re¬ 
marks in previous record. ILR (1965) Cut 147 
(153) (DB). 

[But see ILR (1972) 2 Delhi 84. (Where in 
a departmental enquiry the punishing authority, 
without any reference to the past record of ser¬ 
vices of the delinquent, decided to impose pro¬ 
visional punishment of removal and the past 
record was taken into account subsequently 
while confirming the punishment, objection 
could not be raised that the past record could 
not be taken into consideration as the delinquent 
was not given an opportunity to show cause 
why the past record should not be taken into 
consideration.) 


(33) Where in the show cause notice sent <o 
the plaintiff, a D. S. P. before he was dismissed 
from service, the Government informed the 
plaintiff that after considering the report of the 
I. G. P., the inquiry officer, they had found the 
plaintiff guilty of the charges levelled against 
him and they had also accepted the recom¬ 
mendation of the I. G. P. that the plaintiff 
should be dismissed from service, the notice is 
vitiated. A 1963 Guj 244 (249, 250). 

(34) Show cause notice as to why petitioner 
should not be discharged from service — Peti¬ 
tioner showed cause — Orders passed dismissing 
petitioner from service — Punishment of dis¬ 
charge is lesser than punishment of dismissal —• 
Held, provisions of Article are contravened. 1967 
BLJR 58 (59) (DB) (Pat) 00 1974 Lab IC 1068 
(1070) (Him Pra) *° A 1970 Orissa 81 (82): 35 
Cut LT 926. 

(35) It is open to the authority to punish a 
public servant of a charge lesser than th® 
charge which has been levelled against him 
and it was unnecessary to enumerate the lesser 
charge in the charge-sheet as well. (1974) 2 
Serv LR 602 (Delhi). 


(36) Where compulsory retirement amounts to 
dismissal or removal second opportunity to show 
cause against proposed action is imperative and 
in absence of such notice the order is invalid 
and ineffective. A 1966 Pat 97 (105) (DB). 

(37) Loss of seniority or forfeiture of portion 
of pay and allowances amounts to reduction —» 
Punishment by such reduction contemplated by 
Government — Second notice is necessarv. _ A 
1962 Orissa 140 (140, 141) : (1962) 4 Orissa 
JD 74 (DB). 

(38) The competent authority should consider 
the explanation of the employee and after a 
clear finding of the guilt and tentatively decid- 
ing upon the proposed punishment, should issue 
the second notice. Discharge order without 
prior to issue of such notice was invalid. (1963) 
2 East LR 18 (20) (DB) (Orissa). 

(39) Where the notice to show cause reveals 
that the competent authority has accepted th® 
findings of the Enquiring Officer it is unneces¬ 
sary for him to deal with the matter one® 
again and indicate the reasons for the findings. 
It is not necessary for him to discuss the evi¬ 
dence afresh and to indicate his own reasons for 
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the proposed punishment in the show cause 
potice. ILR (1964) Andh Pra 464 (473, 474) 
(DB). 

(40-41) Where the petitioner had submitted an 
explanation questioning the findings arrived at 
by the Tribunal and also the punishment pro¬ 
posed to be inflicted on him it was held as re¬ 
gards the notice served by the Government that 
there was no defect in the notice and that it 
gave him the reasonable opportunity contem¬ 
plated by Article 311. (1957) 2 Andh WR 425 

(429, 430) (DB). 

(42) If the enquiring authority thinks it pro¬ 
per, he can suggest punishment, specially when 
charge sheet makes a reference thereto. (1963) 
67 Cal WN 859 (DB). 

70. Enhancement of punishment by higher 
authority.—r (1) Appellate authority can pass 
dismissal order in place of reversion passed by 
original authority —r But before doing so it 
must give fresh notice that it proposed to inflict 
higher penalty. A 1962 Pat 276 (279) (DB) ow 
(1979) 3 Serv LR 586 (588) (Punj). 

(2) (Prior to amendment) — Enhancement of 
punishment —* Second opportunity was given 
and orders passed —* Failure to exhibit on re¬ 
cord notice served on delinquent to show cause, 
not material. (1969) 2 MLJ 362. 

(3) Punishing authority is not bound by re¬ 
commendations of enquiring authority —- It can 
propose a higher punishment than the one re¬ 
commended by the enquiring authority. 1973 
Kash LJ 83. 

[But see 1976 Serv LWR 586 (589) (Punj) 
(Where a notice is served upon a public servant 
to show cause why a particular penalty be not 
imposed upon him the punishing authority can¬ 
not subsequently impose a more drastic penalty 
But the vice-versa condition, i. e. the case in 
which notice mentions a more drastic penaltv 
than the penalty which is ultimately imposed, 
cannot be held to be illegal either in principle 
or an authority.)] 

(4) Decision of Government to revert the 
delinquent employee — Government later re¬ 
opening the question and deciding to dismiss 
him — They nave no power to do so. A 1963 
SC 395 (397). 

(5) Police head-constable reduced to rank of 
constable by order of Deputy Inspector-General 
of Police — Inspector-General of Police enhanc¬ 
ing punishment to one of removal in appeal —< 
Order is without jurisdiction. A 1960 Raj 56 
(58) (DB). 

( 6 ) Rajasthan Police Regulation (1948), R. 100 
superseded on relevant date by Rajasthan 

Civil Services (Classification, Control and Ap¬ 
peal) Rules, 1950 — These Rules have no pro¬ 
vision for enhancement of punishment awarded 
to ministerial officer — I. G. of Police cannot 
enhance punishment awarded by D. I. G. A 
1958 Raj 284 (285) (DB). 

(7) Enhancement of punishment by varying 
°r modifying earlier order — Article 311 (2) 
must be complied with. A 1968 Andh Pra 153 
(155 and 156). 

( 8 ) Enhancement of punishment made in exer- 
^se of revisional jurisdiction does not amount 
to second punishment. A 1960 Bom 225 (230). 

W *• G. Police could impose higher punish¬ 
ment only when the authority imposing the 
?~ 0r punishment has not got the powers to im- 

7 o° q s ® the major punishment. A 1958 Raj 284 
Woo; (DB). 


(10) Punjab Civil Service (Punishment and 
Appeal) Rules (1952), Rule 14 —* Penalty in¬ 
flicted upon public servant by subordinate auth¬ 
ority —r Government or head of department has 
power under Rule 14 to enhance it, after giving 
the public servant opportunity to be neard 
against it. A 1966 Punj 175 (178). 

(11) Where previous record of service and 
adverse entries which had not been conveyed 
and which did not form the basis for framing 
the charges against the delinquent Government 
servant were taken into consideration while 
enhancing the punishment and no specific notice 
in respect of those charges calling upon the 
delinquent to explain as to why action should 
not be taken against him was issued the order 
is vitiated and is liable to be quashed. (1979) 
3 Serv LR 590 (592) (DB) (Punj). 

71. Additional charges and amendment 
of charges.— (1) Where additional charges 
are framed after a prior notice to show 
cause, a fresh notice to show cause with 
respect to the additional charges should be 
given. A 1956 Pat 228 (232) (DB). 

(2) Tribunal can amend or alter charge. 
A 1965 Orissa 183 (186) (DB). 

(3) Power ofl enquiry officer to frame 
fresh charges — No bar to such power. A 
1960 Puni 147 (149). 

72. Powers of revising authority.— (1) 
Where a superior disciplinary authority in 
exercise of revisional power proposes to im¬ 
pose a penalty higher than the one original¬ 
ly imposed, it is at liberty to propose one 
of the more severe penalties but only ten¬ 
tatively and must keep an open mind, un¬ 
til consideration of the cause shown by de¬ 
linquent against proposed penalty, whether 
or not to impose that penalty or any other 
major penalty. (1962) 66 Cal WN 54 (62): 
1962 (2) Cri LJ 529. 

73. Bias and want of .bona fides— See also 
Note 75 (d).— (1) If there are good reasons 
to think that the mind of tribunal or auth¬ 
ority was prejudiced against person whose 
conduct was subject to scrutiny, by reason 
of something preceding it, then the tribu¬ 
nal's finding should not be allowed to stand. 
1962 (2) Cri LJ 529 (531 to 533): 66 Cal WN 
54 (58, 60). 

(2) Indication of punishment in charge 
memo by enquiry officer — Amounts to pre¬ 
judging the case — Whole proceedings are 
vitiated. (1967) 2 Andh WR 253 (257) (DB). 

[But see a 1971 Cal 336 (340, 341) ** ILR 
(1971) 2 All 344.1 

(3) All the stages of enquiry against a 
Government servant are quasi-judicial in 
character and the delinquent officer is en¬ 
titled to unbiassed enquiry at both stages. 
ILR (1965) 1 Mad 487 (493) (DB). 

(4) Punishment indicated even in charge 
framed — Not sufficient to indicate any bias 
in the disciplinary authority. A 1963 Mani¬ 
pur 28 (32, 33). 

(5) Mere delay, though of a long period, 

between suspension and dismissal, is not 

sufficient to impute mala fides. A 1970 Delhi 
52 (55) (DB). 

(6) Where the enquiring officer only ap¬ 
praises the evidence and submits his con- 
clusions along with the record of enquiry 
to the authority competent to impose the 
punishment, there is no decision which is 
reached by the enquiring authority which 
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can be challenged as being tainted by bias 
or for other like reasons. ILR (1965) 1 Mad 
487 (495) (DB). 

(7) Representation by the petitioner offi¬ 
cer addressed to Chief Minister, Punjab — 
President’s rule in Punjab when office notes 
were put up before Secretary of the De¬ 
partment — Representation ordered to be 
filed by Secretary — It cannot be said that 
Secretary had mala fide intention in with¬ 
holding representation from the Chief Min¬ 
ister. A 1970 Punj 112 (125): ILR (1969) 2 
Punj 304 (FB). 

(8) Remote apprehension that enquiry 
officer would be biased not sufficient to 
render disciplinary proceedings bad on 
ground of bias. 1979 Lab IC 258 (261) (Ker). 

(9) Reversion from officiating to sub¬ 
stantive rank — Malice alleged — Malice 
must be established by sufficient materials. 
(1968) 72 Cal WN 817. 

(10) Compulsory retirement of Govern¬ 
ment servant under Rule 56 (d). Fundamen¬ 
tal Rules — Mala fides — Bias of one of 
the recommending authority does not vitiate 
order. (1978) 2 Mad LJ 202: 1979 Lab IC 
(NOC) 20. 

(11) Mere indication of the offence in the 
charge with a citation of facts and allega¬ 
tions thereon on which such charge is based 
accordingly will not by itself and without 
more indicate any bias of the disciplinary 
authority against the Government servant. 
(1979) 1 Cal LJ 227 : 1979 Lab IC (NOC) 48. 

(12) Railway employee — Reversion from 
officiating post — Order challenged under 
Art. 226 as mala fide — Allegations of fact 
to establish mala fide controverted — Held 
it was not possible for the High Court to 
determine the disputed question of fact and 
to hold the order to be invalid on the 
ground of mala fide. 1979 Lab IC 768 (771) 
(DB) (Pat). 

(13) Delinquent servant not participating 
due to apprehension of bias of Enquiry Offi¬ 
cer — Enquiry, held, vitiated. 1979 Lab IC 
679 (685) (Him Pra). 

(14) Order of suspension because of re¬ 
gistration of criminal case — Cr. proceedings 
not started — Departmental enquiry initiat¬ 
ed — Pending enquiry incumbent reverted 
to substantive rank — Such conduct on the 
part of punishing authority falls within the 
perview of malice in law — Order of re¬ 
version could not have been passed 

out complying with provisions of Art. 311. 
1977 SLWR 416 (421) (DB) (Punj). 

74. Reasonable opportunity, what amounts 
to — General.— (1) The tests to be applied 
to find out whether a departmental enquiry 
was conducted in accordance with the prin¬ 
ciples of natural justice and whether the 
delinquent had reasonable opportunity or 
not are as follows : (i) Whether an opportu¬ 
nity to deny the guilt and establish his in¬ 
nocence had been given by framing definite 
charges and by disclosing the allegations 
on which the charges were based (it) Whe¬ 
ther opportunity to defend himself by cross- 
examining the witnesses produced a g ains * 
him and examined in his presence and to 
examine himself or any other witnesses in 
support of his defence was given; (iii) Whe¬ 



ther no materials had been relied on against 
the delinquent in the enquiry without his 
being given an opportunity to explain the 
same: (iv) Whether opportunity to make 
his representation as to why the proposed 
punishment should not be inflicted upon 
him had been given. 1968 Lab IC 1268 (1270) 
(Tripura) ** (1977) 1 Serv LR 10 (25) (Guj) 
(DB). Unless special circumstances are 
shown to exist in a given case, an inquiry 
held in compliance with such requirement 
would ordinarily be held to satisfy the pro¬ 
visions of Art. 311 (2)). ** 1972 Lab IC 1237 
(1241) (J and K). ** A 1970 Orissa 220 (221) 
** 1970 Lab IC 1506 ** 1967 Raj LW 24 (27) 
(DB) ** A 1963 TriDura 20 (26. 27. 28) ** A 
3960 Pat 116 (123) (DB). 

(2) What is reasonable opportunity has 
not been defined in the Constitution or the 
General Clauses Act. But the words have 
acquired a legal meaning and it cannot be 
left to the vagaries of each individual. The 
word ’reasonable’ must therefore mean ac¬ 
cording to rules of natural just'ce which 
are rules of law. A 1958 All 532 (539. 540). 

(3) The essential element of reasonable 
opportunity is that the petitioner must 
know the precise charge against him and 
the evidence on which it is based. A 1960 
All 323 (330). 


(4) The delinquent in a disciplinary pro¬ 
ceeding is entitled to an opportunity to 
know the material against him, to have the 
evidence recorded in his presence, to have 
the right of cross-examining the witness 
examined and to have a chance to examine 
witnesses In support of his defence. 1977 
Lab IC 1789 (1790) (DB) (Orissa). 

(5) It is only when an action of the type, 
namely, dismissal or removal or reduction 
in rank is proposed that there should be an 
opportunity. This opportunity should be a 
reasonable one and therefore, the opportu¬ 
nity to show cause should cover both the 
points, namely, the question of guilt and 
the nature of punishment. A reasonable 
opportunity contemplated by Art. 311 of the 
Constitution must refer to the opportunity 
to chow cause against the truth of the 
charges framed and the opportunity must 
also cover the question of the nature or 
punishment. A 1963 Guj 244 (247, 248). 

( 6 ) All enquiries, judicial, departmental 
or other, into the conduct of individuals 
must conform to certain standards. (1959) * 
Mad LJ 15 (24, 25). 

(7) That the opportunity to show cause 
must be reasonable implies that the find 
ing arrived at in the enquiry against tne 

public servant and on which 

against him is a bona fide on e and * 1 ;Whether 

to examination by the Court to see 

it Is such that it could possibly ^**“228 
bv any reasonable person. A 1956 Mad 220 

(225) ** A 1956 Pepsu 19 (26). 

( 8 ) Question of reasonable opportunity to 

show cause is dependent on peculiar facts 
of each case. What is reasonable is not 
necessarily what is best but, what is fairly 
appropriate under all circumstances of case. 
A 1969 Delhi 145 (147): 1969 Lab IC 539 

(DB) ** A 1956 Punj 58 (62) (DB) ** A 1954 
Bom 351 (355) (DB). (Impliedly Overruled 
on another point in A 1963 SC 375.) 
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(9) What constitutes a 'reasonable ot>- 
portunity’ will generally depend on the 
facts and circumstances of each case. A 1959 
Madh Pra 322 (327} (DB) •• A 1945 FC 47 (58) 
** (1970) 2 Andh WR 10 (DB) ** (1966) 2 
Mys LJ 97 ** A 1958 Raj 1 (6) (DB) ** A 

1957 All 274 (275) (DB) ** A 1957 Andh Pra 
414 (417) (DB) ** A 1957 Andh Pra 197 (200) 
(DB) ** ILR (1957) Andh Pra 715 (738) ** 
** A 1969 All 11 (14) : 1969 Lab IC 1 ** A 

1958 All 532 (537, 538). *• A 1976 SC 1080. 

(10) Where orders were made against a 
erson, it becomes duty of the authority to 
ear judicially that is to say, in an objec¬ 
tive manner impartially and after giving 
reasonable opportunity to parties concerned 
in dispute, to place their respective cases 
before it passing an order which affects a 
person, without giving him an opportunity 
of being heard would be held to be vitiated 
as being contrary to principles of natural 
justice. 1969 Lab IC 712 (716) (DB) (Andh- 
Pra). 

(11) Where no date was fixed calling 
upon the delinquent to cross-examine the 
witnesses and to make comments upon the 
documents presented on behalf of the ap¬ 
pointing authority, and there was no en¬ 
quiry after the denial of the charges, it 
could not be said that the delinquent did 
not avail of the opportunity though given. 
Under the circumstances, the order of dis¬ 
missal could not stand. A 1970 Orissa 56 
(57. 58). 

(12) If the safeguards provided by Arti¬ 
cle 311 are not to be rendered illusory, the 
words 'reasonable opportunity’ must be 
deemed to mean 'a real and adequate op¬ 
portunity which is not merely nominal or a 
sham one.’ A 1958 Punj 327 (329, 330) (DB). 
(Delinquent asked to defend himself before 
person who is already biased against him — 
Order of dismissal quashed.) ** 1978 Lab 
IC 420 (423) (DB) (Punj). 

(13) Where reasonable opportunity has 
been given the failure to give "reasonable 
facilities" is not a ground of complaint. A 
1955 Pat 305 (315) (DB). 

(14) Reversion on ground of antecedents 
and unsatisfactory character — Confiden¬ 
tial information — Exclusion from service 
on ground of antecedents and unsatisfactory 
character may affect his reputation and 
make him ineligible for future employment 
— This entitles the civil servant to op¬ 
portunity to defend himself. A 1965 Ker 149 
(152) - 

(15) Order of removal from service which 
denied to non-applicant reasonable op¬ 
portunity of defending himself in disregard 
of protection afforded by Article 311 (2), 
was a nullity and non-existent in eye of 
law. (1968) Jab LJ 1036 (1039). 

(16) It is not for the delinquent Govern¬ 
ment servant to dictate the manner in which 
an enquiry shall be held in respect of his 
misbehaviour. He cannot even claim an en- 
ouiry as of right. All that he is entitled to 
under Art. 311 (2) of the Constitution is to 
have a notice of the charges levelled against 
mm with opportunity to submit his explana¬ 
tion thereto and a further notice of the 
Punishment that is proposed to be inflicted 
on him with a like opportunity to submit 
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whatever he has to say in answer thereto 
A 1962 Ker 43 (47) (DB). 

(17) In the context of Article 311 (1) of 
the Constitution which forbids removal of a 
civil servant from service by way of punish¬ 
ment 'by an authority subordinate to that 
by which he was appointed’ it is reasonable 
to construe the provision in paragraph 1 of 
Rule 17 (2), Kerala Rules, as implying that 
it is the same authority that can initiate 
and pursue the steps enjoined by it. Arti¬ 
cle 311 (2) does not purport of define what 
is reasonable opportunity; it does not leave 
it to be defined by rules either. What rea¬ 
sonable opportunity means, has therefore, 
to be determined by the Court. It means 
reasonable according to the rules of natural 
justice which are rules of law. A 1960 Ker 
279 (280 to 284). 

(18) In answer to a second show-cause 
notice under Article 311 (2), a Government 
servant is entitled to make his representa¬ 
tion both on the merits as well as on the 
quantum of punishment. In other words he 
is entitled to show two things viz., (1) that 
he is not guilty and (2) that the punish¬ 
ment is severer than warranted. A 1961 Guj 
130 (135, 136, 137) (DB). 

(19) Memo of charge mentioning proposed 

punishment violates Art. 311 (2) —It shows 

that even before the charges were enquired 
into and a finding arrived at on the basis 
of the enquiry the Government servant had 
been prejudged. A 1964 Mad 375 (375, 376). 

(20) A punishment of suspension for a 
short period of six months as a result of 
departmental proceedings is not one of the 
type of punishments covered by Art. 311 
and where it is proposed to inflict such a 
punishment it is unnecessary to issue a se¬ 
cond show cause notice to the person pro¬ 
ceeded against. A 1964 Mad 518 (518). 

(21) Question whether sufficient opportu¬ 
nity under Article 311 (2) was given to 
Government servant before his dismissal is 
one of fact — Concurrent finding by Courts 
below that sufficient opportunity was given 
— Finding is binding on High Court in se¬ 
cond appeal. ILR (1961) 2 All 90 (93) (DB). 

(22) The question whether reasonable op¬ 
portunity has or has not been afforded to 
Government servant must depend on facts 
of each case. A 1969 SC 1302 (1304): 1969 
Lab IC 534. 

(23) Departmental Enquiry — Person who 
had not given evidence at preliminary in¬ 
vestigation as witness examined as witness 
at close of departmental enquiry — Prayer 
of delinquent for short adjournment for 
cross-examination of witness refused — De¬ 
linquent had not even time to copy out de¬ 
position in chief before he had to cross- 
examine — Held delinquent was not given 
reasonable opportunity to defend himself. 
(1963) 6 Fac LR 26 (34) (Cal). 

(24) When the Government servant con¬ 

cerned did have the opportunities referred 
to envisaged in Art. 311 (2) the mere fact 
that the show cause notice at the second 
stage mentioned all the three punishments 
referred to in Art. 311 will not make the 
notice bad. A 1969 SC 536 (539, 540, 541) 

** A 1969 Delhi 145 (149) : 1969 Lab IC 539 
(DB) ** A 1964 Cal 68 (71, 73) (DB). 

(25) The reasonable opportunity contem¬ 
plated by Article 311 (2) has manifestly to 
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be in accordance with the rules framed 
under Art. 309. A 1963 SC 779 <785, 786). 

(26) In determining the reasonableness of 
opportunity to show cause against action 
proposed, court cannot be influenced by 
considerations which are extraneous to 
legal issue involved viz., resort to hunger 
strike and similar extra legal methods for 
enforcement of legal rights. A 1969 Cal 
397 (401, 402) : 1969 Lab IC 1094. 

(27) Compliance with Rule 55 of the Civil 
Services (Classification, Control and Ap¬ 
peal) Rules is necessary. The person pro¬ 
ceeded against should have an opportunity 
of rebutting evidence that is proposed to be 
used against him. ILR (1957) 9 Assam 223 
(242) (DB). 

(28) Under Article 310 the tenure of an 
employee under State Government is at the 
pleasure of the Governor. This pleasure be¬ 
ing restricted by the provisions of Arti¬ 
cle 311 of the Constitution, an order of dis¬ 
missal can only be set aside on the ground 
that the provisions of Art. 311 (2) have 
been violated. A 1962 Assam 17 (18) (DB). 

(29) The protection granted to the peti¬ 
tioner under Article 311 of the Constitution 
is confined to an opportunity being given to 
him to disprove the charges and establish 
his innocence. A 1960 Assam 141 (143, 147, 
148) (DB). 

(30) Dismissal order passed without giv¬ 
ing reasonable opportunity to dismissed 
teacher to defend himself — Order is against 
the principles of natural justice and in¬ 
valid and therefore, liable to be quashed 
under Articles 226 and 227. 1968 Lab IC 80 
(81) (DB) (Orissa). 


(31) Restrictions in regard to the right of 
representation as provided in Clause 5 of 
Rule 11 of the Civil Services (Classifi¬ 
cation, Control and Appeal) Rules are not 
unreasonable and do not amount to a de¬ 
nial of fair and reasonable opportunity to 
the delinquent Government servant to de¬ 
fend himself. A Government servant is in a 
responsible and privileged position. The op¬ 
portunity that can be afforded to him to 
explain the charges against him need not be 
identical with that which is allowed to an 
ordinary accused It is sufficient if the 
portunity is a reasonable opportunity. (19b4) 
1 Mys LJ 333 (DB). 


(32) The expression giving reasonable op- 
portunity means opportunity, the vital ele¬ 
ments of which are timely notice and fun 
opportunity to the person concerned, to pre¬ 
sent all the evidence and arguments whicn 
he deems important for the purpose of n 
case. The enquiry officer must conduct tne 
hearing with open-mindedness, fairness; ana 
impartiality and must approach the near¬ 
ing without bias and without prejudgment 

of the issues. A 1959 Pun] 402 (412, 413) 


(DB). . 

(33) A Government servant cannot claim 

a right to be associated with the fHvestiga- 

lion which culminates in the . nr 

against him either under any statute or 

rules or even under the principles of natu 
ral justice. (1965) 67 Punj LR 763 (766) 

(34) If the accused has notice of the char¬ 
ges and enquiry into the charges is conduc¬ 


ted in accordance with the principles of 
natural justice then there is no illegality or 
invalidity merely because some charges re¬ 
late to the period subsequent to the order 
of suspension. ILR (1972) 1 Cal 558. 

(35) Rules under Article 309 — Rules are 
open to judicial scrutiny and High Court 
can examine whether they are consistent 
with the provisions of reasonable opportu¬ 
nity envisaged in Art. 311 (2). 1972 Lab IC 
1505 (Cal). 

74 (a). Two opportunities — Editor’s 
note.— (1) Art. 311 (2) as amended by the 
42nd Constitution Amendment does not re¬ 
quire giving of "two opportunities.” There¬ 
fore, cases under this note are omitted in 
this edition. (See also Note )-A) — Ed. 

74 (b). Right to copy of findings of en¬ 
quiry and other documents.— (1) Non¬ 
supply of copy of enquiry report amounts 
to denial of reasonable opportunity. A 1969 
SC 1302 (1303) : 1969 Lab IC 534 ** 1980 
Lab IC 290 (298) (All) ** 1976 All LJ 204 
(207) *♦ A 1976 Andh-Pra 75 (77) ** 1975 
Lab IC 1518 (1519) (All). ** ILR (1974) 1 Cal 
514 ** (1971) 2 Andh WR 65 ** 1969 Lab IC 
1441 (1443) (Goa). (Rule 15 of Central Civil 
Services (Classification, Control and Ap¬ 
peal) Rules (1965) are mandatory — Remo¬ 
val of delinquent servant from service — 
Disciplinary authority must supply copy of 
report of Inquiring authority along with 
show cause notice.) ** A 1967 Punj 344 (345) 
** (1967) 14 Fac LR 449 (456) (Cal) ** A 

1963 Bom 137 (142) (DB) ** A 1960 Mys lo9 
(161, 162) (DB) ** A 1959 All 47 (49). 

(1A) The failure on the part of the com¬ 
petent authority to provide the plaintiff 
with a copy of the report of the Enquiry 

Officer amounts to denial ofi A r f a ^° 1 t J a ^\ e ° f P ;“ 
portunity contemplated by Art. 311 (2). It is 
true that the question whether reasonable 
opportunity has or has not been afforded 
to the Government servant must depend on 
the facts of each case but it would be m 
very rare cases indeed in which it could 
be said that the Government servant is not 
preiudiced by the non-supply of the repoi t 
of the Enquiry Officer. A 1969 SC 1302 
(1303 1304) : 1969 Lab IC 1534. 

(2) Government servant admitting charge 
framed — Accepted by Inquiring Officer 
and further inquiry dispensed with — Omis¬ 
sion to furnish copies of document would 
not vitiate disciplinary proceedings. 197» 

Lab IC 1424 (1427) (Goa). 

(3) Enquiry Officer relying on report in 

preliminary enquiry to the pre ^ d / t ce aI ?d 
delinquent without giving copy of t ana 
opportunity to meet allegations con e 
therein — Held, enquiry was vitiated. iaoo 

Lab IC 1268 (1272) (Tripura). 

(4) Disciplinary proceeding — Copies or 
statements ofi witnesses not supplied to 

linquent who was only a taJWL , 
ments however, read out at inquiry an 
delinquent asked to cross-examine witness¬ 
es there and then — Held, there was no due 
inquiry. ILR (1969) Delhi 347. 

(5) Departmental enquiry — Preliminary 
enquiry — Report — Demand of, may be 
refused. A 1960 Madh Pra 178 (179) (DB). 

(6) Departmental enquiry — Right of de¬ 
linquent to copy of enquiry officers report 
— Reasonable opportunity can be said to 
have been refused only if the delinquent 
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had asked for such a copy and the same had 
been refused. 1973 Rajdhani LR 464 (Delhi). 

(7) Omission to supply the delinquent a 

copy of the findings of the enquiry relating 
to one of the charges —Fatal to the order 
of dismissal. 1968 Lab IC 302 (314) (£^ 

(All). ** ILR (1976) An Pra 281 (292, 293). 

(8) Held on facts that there was trans¬ 

gression of rules and the punishment could 
not be sustained. One of the steps which 
should have been taken by the Go ver nmerit 
before it disagreed with the finding of tne 
Inquiring Authority in which case alone t 
could impose a punishment on the pet - 
tioner was to comply with the requirements 
of Rule 11 (10) of the Mysore Civil Services 
(C. C. A.) Rules, as provided in Rule 14-A 
(1) (f). (1963) (1) Mys LJ 167 (169, 170) 

(DB). 

(9) The supply to the delinquent of a 
copy of the report of enquiry is not a mat- 
ter of statutory rule, but is in conformity 
with rules of natural justice which require 

that he should be put in a 

fend himself. (1961) 3 Fac LR 442 (444) (Cal) 

** A 1970 Punj 81 (83). 

(10) Supply of copy of enquiry officer’s 
report at the punishment stage is not p sscn- 
tial in every case. (1S58) 60 Pun LR 16 (19i 
20 ) 

(11) Whether the opportunity afforded to 
a public servant in a particular case is rea¬ 
sonable must depend upon the < ci / r 1 c ^ ms , 
ces of that case. A 1969 All 11 (13) : 1969 

Lab IC 1. , 

(11 A) Service Rules providing for inspec¬ 
tion of documents — The provision imphe 
taking down notes of inspection. 1977 L,ao 
IC 1408 (Cal). 

(12) The report of a fact-finding Enquiry 
Committee, preparatory to the issue of 
charge-sheet, is not something which has t 
be disclosed to the delinquent in a depart- 
mental proceeding, unless such a report 
actually relied on for the purpose of tne 

finding and the report. ( 1961 2* 3 J r «£» aC /irq«i 
344 (345) (Cal) ** A 1974 SC 1>89 < 1 ® 9 A» 

1594): 1974 Lab IC 1010 ** 1972 Lab IC 718 
(723) (Punjab). ** 1968 Raj LW 272. 

(13) Reasonable opportunity — Copies of 
statements of witnesses at preliminary in¬ 
quiry not supplied despite request 
amounts to denial of reasonable opportunity. 
1973 Rajdhani LR 461. 

(14) Disciplinary enquiry against a ra Y" 
way employee — Refusal of authority to 
supply copies of the proceedings and tne 
findings recorded in the preceding prelim - 
nary enquiry — Amounts to deprivation or 
reasonable opportunity within the meaning 
of Article 311 — Punishment imposed stands 
vitiated. 1970 Lab IC 468 (469) (Mys). 

(15) Failure to supply copy of report 
made by investigating officer — Charge- 
sheet containing almost everything stated in 
report — No prejudice caused to defence 
of delinquent servant — Plea of failure to 
afford reasonable opportunity is not ten¬ 
able. A 1969 All 542 (546) : 1969 Lab IC 1318. 
** 1974 All Serv LJ 359 (Punj) ** 1969 Lab 
IC 773 (776) (Cal). 

. (16) Where in departmental enquiry all 
documents on which charges were framed 


were made available and inspection was 
taken by petitioner, it cannot be said that 
there was denial of reasonable opportunity 
to him because he was not supplied copies 
of those documents. (1974) 2 Serv LR 679 

(Delhi). 

(17) Where the civil servant is not sup¬ 

plied with a copy of the findings of the 
Enquiry Committee, he is not given the op¬ 
portunity assured to him by Article 311 (2\ 
as he deprived of a valuable right to sub¬ 
mit satisfactory reply to the notice issued 
against him on the basis of the findings of 
the Enquiry Committee. A 1961 All 338 (341, 
342 (DB) ** 1976 Lab IC 1056 (1057. 1058) 
(J & K) ** 1975 Lab IC 682 (684, 685) (All). 
** A 1967 All 111 (112) : 1966 All LJ 835. 

(A 1957 All 274 held impliedly OverruTed 
by A 1964 SC 364.) ** A 1961 All 276 (278) 
** A 1960 All 543 (544) (DB). 

(18) Departmental enquiry — Section 145 
of the Evidence Act — Denial to supply pre¬ 
vious statements of witnesses — No ad¬ 
equate opportunity to defend. A 1960 Madh 
Pra 178 (179) (DB) ** A 1968 Punj 312 (323, 
324) : 1968 Lab IC 967 (FB) ** 1967 Cur LJ 
401 (406) (Punj) ** (1966) 68 Pun LR 174 
(180) ** (1959) 2 Mad LJ 15 (25). 

(19) Delinquent charged for receiving il¬ 
legal gratification — Failure to supply copy 
of complaint forming basis of departmen¬ 
tal enquiry to the delinquent in spite of his 
request — His dismissal is illegal. A 1970 
Pat 23 (25) : 1970 Lab IC 53 (DB) ** 1965 
MPLJ 204 (206, 207) (DB). 

(20) In a disciplinary proceeding, Evidence 
Act does not apply. Inquiring officer is en¬ 
titled to receive any relevant fact in evi¬ 
dence, which may not strictly be evidence 
under Evidence Act. But even then it is not 
proper for inquiring officer to make local 
inspection after completion of enquiry so as 
to collect independent knowledge for find¬ 
ing out for himself which of the two dis¬ 
crepant versions of evidence is correct. 
(1963) 6 FLR 26 (35) (Cal). 

(21) Copies of statements of witnesses 

examined during investigation must be sup¬ 
plied to Government servant. A synopsis 
does not satisfy the requirements of giving 
the Government servant a reasonable op¬ 
portunity of showing cause against the ac¬ 
tion proposed to be taken. Though the Gov¬ 
ernment servant is given an opportunity to 
cross-examine the witnesses unless the 
statements are given to him he will not be 
able to have an effective and useful cross- 
examination. A 1974 SC 2335 (2335) : 1974 
Lab IC 1442 ** ILR (1969) 2 Cal 378 ** 

(1969) 18 Fac LR 137 (Cal). 

(22) Statements of witnesses made at pre¬ 
liminary enquiry preceding departmental 
enquiry — Delinquent is entitled to copies 
of such statements, only if those witnesses 
are examined at the departmental enquiry 
and only if he asks for such copies. A 1967 
Madh Pra 215 (216, 217) (FB) ** A 1960 Madh 
Pra 178 (179) (DB). •* A 1977 SC 1619: 1977 
Lab IC 849 ** 1980 B B CJ 227 (230) (DB) 
(Pat) ** 1979 Lab IC 1151 (1153) (DB) (Bom) 
** 1977 Lab IC (NOC) 26 (Delhi) ** (1971) 
1 Serv LR 36 (Mys) ** (1972) 1 Andh WR 1. 

(23) Natural Justice — Charges against 
Government servant based on report of 
C. B. I. — Report based on statements of 
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witnesses produced at enquiry — Notice to 
show cause against dismissal served — 
Prayer for supply of copies of C. B. I. 
report and statements of witnesses refused 
— Violates principles of natural justice. 
1977 Lab IC (NOC) 20 (All). 

(24) Where adjournment is asked for 

inspection of deposition of witnesses exa¬ 
mined at local inspection, it should be 
granted. If time is not granted, it can be 
held that delinquent was not allowed pro¬ 
per and reasonable opportunity of defend¬ 
ing himself in disciplinary proceedings 
taken against him. A 1964 Cal 184 (188, 
189) (DB). ** (1979) 3 Serv LR 592 (595) 

(J & K). 

(24A) Natural justice — Merely calling 
for reports of certain officials without dis¬ 
closing those reports to delinquent is con¬ 
trary to principles of natural justice. 1975 
Lab IC 682 (684) (All). 

(25) Departmental inquiry — Officer 
proceeded against is not entitled to copies 
of correspondence between officer holding 
preliminary inquiry and superior officer on 
question of starting departmental inquiry. 
A 1963 Madh Pra 115 (117) (DB). 

(25A) Where validity and legality of order 
of removal is questioned by the Govern¬ 
ment servant, it is in public interest that all 
facts, comments and the notings relating to 
the enquiry should be before the court to en¬ 
able it to pass an appropriate order on ap¬ 
preciation of contentions of both sides. No 
privilege to disclosure of such matters can 
be claimed. (1978) 2 Serv LR 68 (74): 1978 
Rev LR 483 (Punj). 

(26) The dropped charges were revived 
by Government on a confidential report by 
the Public Service Commission, which gave 
reasons for its view. The delinquent officer 
had no access to this report. Even if he 
was not entitled to such access, he was at 
least entitled to know the grounds upon 
which the Government disagreed with the 
explicit findings of the head of the depart¬ 
ment. The officer was not given any rea¬ 
sonable opportunity to show cause against 
not merely the enhancement of the penalty, 
but also the revival of the charges. A 1963 
Mad 14 (15) (DB). 

(27) Police Rules under Police Act (1861), 
Sections 7 and 12, R. 16.24 (Punjab) — 
Delinquent official already having requisite 
copies of statements of witnesses to be exa¬ 
mined in departmental enquiry and neither 
disputing the fact nor asking for another 
set — Another set of those very copies is 
not required to be furnished. A 1969 Punj 
131 (138) : 1969 Lab IC 573. 

fSee however 1971 Lab IC 1225 (1227). 
(Dismissal or removal — Omission to fur¬ 
nish delinquent with copy of recommenda¬ 
tion of Vigilance Commission is fatal to 
validity of ultimate order of punishment 
passed by Government.)) 

(28) Disciplinary proceedings against Gov¬ 

ernment servant — Refusal to give copies 
of relavant documents to delinquent, at 
initial stage before he puts in defence, 
not violative of principles of natural jus¬ 
tice. A 1964 Cal 184 (187 to 189) ** 1971 

BLJR 719 (Pat). 
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(29) Conduct of enquiry without supply¬ 

ing copies of documents or without allow- 
jng opportunities to inspect the same was 
bad. (1966) 12 Fac LR 213 (219) (Cal) 

** A 1961 SC 1623 (1629) ** (1966) 7 Guj 

LR 897 (911) (DB). J 

(30) Documents and statements on which 
charges were based not supplied though 
called for — Reasonable opportunity to 
meet charges held not given. A 1963 Tri- 

Pura 20 (Pr 15) ** A 1962 Raj 265 (269) 
(DB). 

(31) Non-production of certain relevant 
documents which the delinquent called for 
in order to enable him to cross-examine a 
witness was a serious lacuna in the en¬ 
quiry. (1966) 12 Fac LR 164 (169) (Cal). 

(32) Failure to give enough time to delin¬ 
quent officer to inspect and prepare copies 
of documents to use them for his defence 

— Constitutes violation of reasonable op¬ 
portunity. (1970) 2 Andh WR 10. 

(33) Disciplinary proceeding against Gov¬ 
ernment servant — Servant asking for 
copies of certain documents — Copies not 
supplied — Documents not produced at 
time of enquiry — Report of enquiring 
officer referring to these documents — This 
is highly irregular. A 1962 Tripura 15 (17). 

(34) A document cannot be withheld from 
delinquent officer on the ground of pri¬ 
vilege under Section 123 Evidence Act un¬ 
less the State shpws that the claim of pri¬ 
vilege strictly falls within four corners of 
provisions of law. A 1967 Punj 387 (389). 

(35) Government employee challenging 
his reversion from officiating post — Offi¬ 
cial communication dealing with his fit¬ 
ness to hold post — Employee seeking its 
production — Non-disclosure of such docu¬ 
ments necessary for proper functioning of 
public service — Production not ordered. A 
1969 Delhi 246 (257) : 1969 Lab IC 974 (DB). 

(36) Delinquent refused copies of state¬ 
ments of vigilance staff — However, indi¬ 
cations of nature of evidence of each wit¬ 
ness given — Held that it cannot be said 
that he is prejudiced in any way. A 1968 
Orissa 14 (16, 17) (DB). 

(37) Delinquent asking for inspection of 
documents to make out copies to prepare 
defence — Permission to make copies given 

— Delinquent remaining absent and not 
participating in enquiry — He cannot make 
grievance that enquiry was bad as he did 
not have copies ofi documents to lead his 
defence. 1976 WLN (UC) 340. 

(38) Public servant given opportunity to 
meet all evidence on record — Anti- 
corruption Department Report of confiden¬ 
tial inquiry held before framing, charge 
not referred to by Inquiry Commissioner 

— There is no denial of reasonable oppor¬ 
tunity if public servant is not allowed to 
meet the contents of the report A 1960 
Pat 116 (121) (DB). 

(39) Appointment to Government service 

— Right of applicant to compel Govern¬ 
ment to disclose materials In the considera¬ 
tion of antecedents and character of appli¬ 
cant — Held applicant had no such right. 

A 1965 Ker 19 (26). 

(40) Reasonable opportunity of showing 
cause — Charge that railway servant con¬ 
cerned failed to show improvement in 
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working in spite of bad reports against him 
— Such report must be made available to 
him. A 1962 Raj 265 (269) (DB). 

(41) Held on facts that the Departmental 
Promotion Committee went wrong in act¬ 
ing upon the confidential records which 
were not shown to the petitioner. 1966 Ker 
LT 372 (373, 375). 

(42) The notice to show cause under 
Article 311, Clause (2) cannot be given on 
the basis of an unauthorised report by an 
inquiry officer who had no jurisdiction 
under the Service Rules to make the in¬ 
quiry. A 1955 Nag 160 (163) : 1955 Cri LJ 
974 (DB). 

(43) Investigation by C. I. D. into charges 
of corruption against police officer — In¬ 
vestigation started at instance of pseudony¬ 
mous petition — There would be no ques¬ 
tion of confronting any of prosecution wit¬ 
nesses with the statement in it and there¬ 
fore, refusal to supply copy of it to delin¬ 
quent officer will not amount to not giving 
fair opportunity to defend. A 1966 Mad 203 
(215, 216, 217) (FB). 

(44) Held, on facts that the civil servant 
who was dismissed was clearly entitled to 
copies of the earlier statements of the 
witnesses who gave evidence before the 
Enquiry Officer. Those statements were 
relevant. As copies of those statements 
were plainly not given to him, the enquiry 
conducted by the officer was not in accord¬ 
ance with rules of natural justice and the 
dismissed civil servant was denied a rea¬ 
sonable opportunity of defending himself 
against the charges. 1964 MPLJ 765 (771, 
772) (DB) ** (1967) 1 Lab LJ 455 (460) (DB) 
(Guj). 

(45) Reasonable opportunity for defence 
— Enquiry into sixteen charges against 
officer — Officer found guilty of fourteen 
charges — Officer not supplied with copy 
of document relating to one charge out of 
sixteen — Even assuming that this docu¬ 
ment should have been summoned to give 
an opportunity to the officer for his de¬ 
fence it would have affected only one of 
the 14 charges, and could not be construed 
as a document which had prejudiced the 
disposal of the rest of the charges. A 1966 
Mad 203 <215. 216, 217) (FB). 

(46) Inquiry Officer not relying on preli¬ 

minary inquiry report of Sub-Inspector 
against civil servant concerned — Such re¬ 
port not referred to either in the charges 
levelled against civil servant or in state¬ 
ment of allegations supplied to him — 
Non-supply of copy of such report to civil 
servant is not a vital flaw so as to vitiate 
inquiry proceedings. A 1961 Guj 130 (134, 

135) (DB). 

(47) Petitioner demanding inspection of 
certain documents — Relevant documents 
furnished — Prayer for irrelevant docu¬ 
ments disallowed — Petitioner not shown 
to be prejudiced — Enquiry not vitiated. A 
1969 Delhi 145 (148, 149) : 1969 Lab IC 539 
(DB). 

(48) Though it is competent to take into 
Consideration the record of the past service 


of civil servant in order to determine the 
appropriate punishment, the civil servant 
concerned must be apprised of that record 
before taking it into consideration and also 
of the fact that it would be so taken into 
consideration. A 1957 Madh Pra 126 (133) 
(DB) ** A 1967 Orissa 49 (50, 51) (DB) ** A 
1965 Manipur 46 (48, 49). 

(49) Civil Servants — Service book — 
Service book is maintained by the head of 
office and Government servant cannot be 
fastened with notice of contents thereof. A 
1962 Him Pra 41 (42). 

(50) In cases of wrongful dismissal nor¬ 
mal rule is that the dismissed employee is 
entitled to reinstatement but there can be 
cases where it would not be expedient to 
follow the normal rule and to direct rein¬ 
statement. (1965) 10 Fac LR 223 (226) (Cal). 

(51) Departmental enquiry — Petitioner 
requiring copies of certain documents be¬ 
fore replying to charges — Petitioner in¬ 
formed about offices where documents were 
available for his inspection — No prejudice 
held was caused to him. A 1966 Punj 175 
(178). 

(52) Rule 15 of Central Civil Services 
(CCA) Rules is adequate for giving reason¬ 
able opportunity to the Government ser¬ 
vant in a departmental enquiry. Under 
that rule the delinquent can only apply for 
inspection of record and take extracts 
from record. He cannot ask for copies to 
be prepared for him by the Government. 
ILR (1972) 2 Delhi 84. 

(53) Where on an application being made 
for the copies of the statement of the wit¬ 
nesses recorded during the course of preli¬ 
minary enquiries a memorandum was issu¬ 
ed mentioning the names of the witnesses 
and the nature of the evidence they were 
to give and there was nothing to show 
that the enquiry officer had recorded the 
statement of any of the witnesses before 
the issue of the memorandum, the enquiry 
proceedings could not be challenged on the 
ground that the non-supply of the copy 
had taken away the right of effective cross- 
examination of the witnesses. 1973 Lab IC 
376 (378. 379) (Delhi). 

(54) Reasonable opportunity, what am¬ 
ounts to — Administrative Tribunal, 
after enquiry into charges against delin¬ 
quent submitting its report to State Gov¬ 
ernment — Though finding of assessor 
forms part of such report, copy of asses¬ 
sor’s report not supplied to delinquent — 
Order of removal, held, vitiated. 1975 Lab 
IC 511 (512) (All). 

74 (c). Right to personal hearings.— (1) 

Rule that a party to whose prejudice an 
order is intended to be passed is entitled 
to a hearing applies alike to judicial tribu¬ 
nals and bodies of persons invested with 
authority to adjudicate upon matters in¬ 
volving civil consequences. A 1969 Ker 317 
(319) : 1969 Lab IC 1476 (FB). (A 1953 

Trav-Co 140 and A 1954 Trav-Co 32 and A 
1957 Trav-Co 124 and A 1958 Ker 1 and 
1959 Ker LT 553 held not applicable in 
view of A 1967 SC 1269.) 

(2) Unless the statutory rules so require, 
or a specific prayer for a personal hearing 
is made by the appellant in writing in the 
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petition oC appeal itself, it is not incum¬ 
bent on the appellate authority to afford a 
personal hearing to a person aggrieved 
against an order imposing punishment on 
him in departmental proceedings. Each 
case must necessarily depend on its own 
facts in this respect. 1972 Lab IC 713 (Punj) 
** 1969 Lab IC 215 (222) (Cal). 

(3) Domestic inquiry — 'Reasonable op¬ 
portunity’ — Does not necessarily include 
right to personal hearing or right to be 
represented by a lawyer. (1973) 1 Andh 
WR 147. 

(4) Personal hearing is not a postulate 
of natural justice. A 1970 Madh Pra 132. 

(5) The right which is envisaged by 
Rule 32 of the Kashmir Civil Services 
Rules is an important and substantive 
right and denial of this right to the peti¬ 
tioner vitiates the proceeding against nim. 
A 1958 J and K 28 (28, 29) (DB). 

(6) Rules affording personal hearing to 
delinquent officer at enquiry stage and at 
appellate stage — No such hearing given 

— Enquiry is vitiated. 1969 Lab IC 896 
(898) (DB) (Orissa) ** A 1965 Cal 557 (560, 
561) ** 1967 Cur LJ 156 (166). 

(7) Dismissal of public servant — Appeal 

— No rule that personal hearing should be 
given, though it is better to give such 
hearing. A 1969 All 11 (14) : 1969 Lab IC 1. 

(8) The right to be heard is, broadly 
speaking, the right to represent his case 
and a denial of this right may in some 
cases, amount to a denial of reasonable 
opportunity. A 1963 All 94 (100) (DB). 

(9) Affording a personal hearing is a 
part of the reasonable opportunity gua¬ 
ranteed under the Constitution. A personal 
hearing includes a right to argue the case. 
A 1961 All 45 (50). (Reversed on another 
point in A 1963 All 94.) 

(10) Natural justice — Dislodging of an 
employee from his post on the ground 
that he does not possess the necessary 
qualification — He must be given a prior 
notice and a hearing — It is the minimum 
requirement of principles of natural jus¬ 
tice. 1976 Lab IC 727 (All). 

(11) Termination of service on ground of 
unsuitability — The Act and Rules con¬ 
template that personal hearing should be 
given to the employee by the committee to 
enable him to clear up his position. A 1979 
SC 1237 : 1979 All LJ 782. 

(12) Northern Railway Discipline and Ap¬ 
peal Rules, Chapter VI, Rules 51 and 53 
and Rule 21 (c) Note 2 — No oral inquiry 
necessary in cases of punishment other 
than dismissal, removal or reduction in 
rank, a 1967 All 112 (114). 

(13) Administrative Tribunal — Quasi¬ 
judicial proceedings — Police Official — 
Disciplinary proceedings — Punishment 
confirmed in appeal — Denial of opportu¬ 
nity by appellate authority to appellant to 
be heard in person — Appellate order be¬ 
ing quasi-judicial cannot be upheld. A 1963 
Assam 183 (184) (DB). 

(14) Personal hearing given to servant by 
the Tribunal — State Government not giv¬ 
ing any personal hearing before passing of 
order of removal — Removal is not illegal. 
1968 Lab IC 1333 (1334, 1335) (DB) (Orissa). 


(15) A police officer who has been dis¬ 
missed after a full-fledged departmental in¬ 
quiry has no right of personal hearing to 
be given in an appeal preferred against the 
order of dismissal. ILR (1971) Guj 662. 

(16) No rules were framed by the Gov¬ 
ernment of West Bengal as contemplated 
by the Indian Police Cadre Rules, but rules 
framed by the Centre were followed by 
the State Government as ad hoc rules and 
a Selection Committee was appointed 
which went into the merits of the various 
officers and decided as to whether they 
could be promoted or not. The petitioner 
who was acting as Additional Superintend¬ 
ent of Police, having been reverted to the 
rank of Deputy Superintendent of Police 
by this Committee, he applied under Arti¬ 
cle 226 : 

Held, that, as the reversion was done by 
way of punishment, the petitioner ought to 
have been served with a charge-sheet and 
heard in defence. The order of reversion 
should have been made after giving him 
an opportunity to be heard. A 1958 Cal 546 
(548, 549, 550). 

(17) Before proceedings are taken to ad¬ 
just liabilities against the death-cum-retire- 
ment gratuity payable to the employee, the 
employee should be afforded a reasonable 
opportunity to explain under Rule 2 of the 
Kerala Civil Services (Classification, Con¬ 
trol and Appeal) Rules 1960. (1980) 1 Serv 
LR 284 (285) (DB) (Ker). 

(18) Even if refixation of the date of 


birth of the officer cannot be construed as 
amounting to penalty, nevertheless such 
refixation could be made only after comply¬ 
ing with the principles of natural justice 
by giving her an adequate opportunity of 
being heard (audi alteram partem) and 
prove her correct age. A 1965 Orissa 81 
(85, 86) (DB). 

(19) Punishing authority should give a 
personal hearing to person charged and 
next, the punishing authority should pass 
final orders. A 1959 Cal 1 (4, 5) (DB). 

(20) Reasonable opportunity to show 
cause against proposed action — Removal 
of Officers from office of Co-operative Bank 
for default in repayment of loan without 
giving an opportunity to explain their 
position, is opposed to natural justice and 
hence wrong. 1966 Cur LJ 405 (406) (Punj). 

(21) Though it is not necessary that an 
opportunity for a personal hearing should 
be given by the dismissing authority to 
constitute a reasonable opportunity under 
Article 311, Clause (2), yet, it may be de¬ 
sirable in some cases that the dismissing 
authority should afford an opportunity oi 
a personal hearing to the civilI servant con¬ 
cerned. A 1956 Orissa 219 (222) (DB). 

(22) Where a public servant, against 
whom a departmental enquiry has been 
held, on receipt of the usual notice of 
punishment, shows a written cause and 
further prays that he may also be personal¬ 
ly heard, the failure, to give a personal 
hearing does not cause irregularity or pre¬ 
judice. A 1963 Madh Pra 216 (218) (DB). 

(23) An opportunity of making oral re¬ 
presentation is not a necessary postulate of 
an opportunity of showing cause within th« 
meaning of Article 311 (2). A 1964 Madh 
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(24) An opportunity of showing cause 
against the action proposed to be taken 
against a public servant must be reasonable 
opportunity. A I960 SC 493 (500). 

(25) A Government servant against 

whom charges are held proved after en- 
auiry and punishment is proposed to be 
imposed is not entitled to a personal hear¬ 
ing at that stage. (1966) 7 Guj LR 897 

(915, 916) (DB). . . _ 

(26) Government servant — Dismissal on 

ground of disobedience — Finding of ap¬ 
pellate authority based on admission in 
petition of appeal itself — No inquiry is 
necessary. A 1967 Orissa 26 (28) (DB). 

(27) Notice calling upon servant to show 
cause against proposed punishment and also 
granting oral enquiry, if desired by him 
Notice not mentioning that punishment 
was also based on adverse remarks in nis 
confidential character roll —7 Conndentia 
roll found discussed with him in personal 
hearing — Held, servant was given reason¬ 
able opportunity to explain a £Yf? s ?TJoC 
marks. ILR (1965) Cut 147 (150, (151) (DB). 

(28) Tribunal giving personal hearing — 
State not giving opportunity for making 
oral representation — There is no denial 
of reasonable opportunity. A 1964 Orissa 
241 (244, 245) (DB). 

(29) Personal hearing — Appellate auth¬ 
ority’s discretion to give — High Court can¬ 
not control the exercise of that discretion. 

A 1959 Punj 643 (645). „ . 

(30) Reasonable opportunity — Personal 

hearing not necessary — All that is needed 
is that reasonable opportunity to show 
cause against action to be taken mus J' 
given — Permission to be represented by 
counsel is discretionary with Enquiry um- 
cer. A 1966 Punj 175 (178). 

(31) Malayan case — Detailed procedure 
as laid down by Public Officers (Conduct, 
and Discipline General Order Chapter u) 
Regulations (1969) followed before a Police 
Officer was dismissed. No denial of natural 
justice merely because oral hearing was 
not given. (1976) 1 Malayan LJ 203. 

(32) Malayan case — Dismissal of Police 
Officer — Held that he was given reason¬ 
able opportunity of being heard and oral 
hearing was unnecessary. (1974) 1 Malayan 

LJ 138 „ , 

(33) Employee of Electricity Board - 
Disciplinary proceedings — Personal hear- 
ing given by one of the members of the 
Board and not by the full Board ~ n 7 
QUiry proceedings not vitiated. (1979) 2 Mad 
LJ 310 : 1979 Lab IC (NOC) 170. 

(34) Petitioner appointed in a position 
created temporarily up to a certain date 
New permanent post created after expiry 
of the period — Another employee appoint¬ 
ed — Order in consonance with seniority 
list — Under the circumstances issuing a 
direction to hear the affected petitioner 
would be an empty formality. 1980 Lab IC 
271 (274) (Cal). 

(35) The Government in maintaining the 
character roll is exercising administrative 
function in which it is to act justly and 
fairly. That is not a quasi-judicial function 
though certain elements in the exercise of 
both the functions are similar. The Govern¬ 


ment servant is not entitled to establish his 
case in any other manner except by way of 
making a representation against the adverse 
entry. Excepting this no other principle 
of natural justice is available. Behind him 
the Government as a benevolent master is 
to act bona fide in testing ex parte the cor¬ 
rectness of the statements made in the re¬ 
presentation. 1974 Lab IC 1192 (1207) (FB) 

(Orissa). T . 

74 (d). Right to be represented.— (1) It 

cannot be said that the denial to be repre¬ 
sented by a lawyer will amount to a viola¬ 
tion of the principles of natural justice. A 
1963 Tripura 20 (31). ** (1973) 1 An WR 147 

(2) Ordinarily, the right to a hearing has 
always included the right to the aid of 
counsel. The right does not apply to cases 
where agency is engaged in reaching a 
purely executive action. 1959 Ker LT 141 
(146). 

(3) Whether to allow or not a lawyer to 

represent the delinquent public servant is 
a matter discretionary with the authority 
concerned. 1966 BLJR 825 (829) (DB). ** 

(1979) 2 Serv LR 785 (786) (DB) (MP) ** 

1973 Lab IC 1067 (1069) (Andh Pra). (Refu¬ 
sal to engage lawyer did not violate any 
principle of natural justice as the case 
against the delinquent was a simple one 
not involving complicated facts nor any 
complicated question of law.) ** 1978 Lab IC 
(NOC) 194: 1978 Ker LT 928 ** (1972) 1 

Andh R 1. 

(4) Refusal of Government Servant’s 
prayer for engaging a lawyer — Whether 
principles of natural justice were contra¬ 
vened would depend on whether observance 
of that rule was necessary for just decision 
of case — To be represented by lawyer is 
not absolute right of Government servant. 
(1971) 79 ITR 707 (Cal). ** ILR (1974) 1 Cal 
514. 

(5) Charges, pure questions of fact, and 

within knowledge of delinquent — Enquiry 
only by police officials — Refusal to allow 
engagement of lawyer not discriminatory. A 
1968 Orissa 14 (15, 16) (DB). ** (1979) 2 

Serv LR 785 (786) (DB) (Madh Pra). 

(5A) Reasonable opportunity — Denial of 
legal assistance — No complexity of facts 
— Public servant capable to cross-examine 
witnesses and meet charges — No denial of 
reasonable opportunity. A 1964 Orissa 241 
(244) (DB). ** (1971) 79 ITR 707 (Cal). 

( 6 ) Where there was hardly any scope of 
oral testimony and the delinquent himself 
was a sufficiently qualified person there was 
no denial of reasonable opportunity in re¬ 
fusing assistance of a lawyer to the delinqu¬ 
ent. The question essentially is a question 
of fact. A 1972 Cal 27 (33): 1972 Lab IC 221. 
** 1973 Lab IC 1638 (Bom). 

(7) Though in a departmental proceeding 

a delinquent public servant is not entitled 
to be represented by a lawyer, nevertheless, 
there may be special circumstances which 
may indicate that without legal assistance 
he may not be able to adequately cross- 
examine the witnesses or establish his in¬ 
nocence. A 1965 Orissa 183 (187) (DB) *• 

(1979) 3 Serv LR 592 (595) (J & K). 

( 8 ) In the absence of a specific rule re¬ 
quiring permission to be given to a civil 
servant to engage counsel to defend him, re- 
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tusal to grant such permission will not be a 
denial of reasonable opportunity to show 
XSftA 1956 Ma <* 460 (461): 1956 Cri LJ 
J2® 1 ** A 1954 Cal 335 (337) ** A 1948 Mad 
379 (3 d 80 ! (DB) ** A 1966 Pun J 175 (178) ** 
i ? 61 ,£27 104 (106 * 107 > < DB > ** A 1966 

(219) (DB) ** A 2) 1963 B punj V^l) ^ 1964 

afa^^cD ^ 7 , 11 (DB) ** A 1969 Assam 141 

^f e , I , h , 0Wever A 1957 Andh Pra 414 (418).] 

(9) Where m a disciplinary inquiry against 
an Income-tax Officer, he was not entitled 
under the rules to the assistance of an ad¬ 
vocate at the enquiry and all he had to do 
in the course of the inquiry was to defend 
the correctness of his assessment orders and 
the enquiry was such that a trained lawyer 
could have hardly helped him in his defence 
it w a s held that the refusal of the Enquiry 
Officer to accede to his request to have the 
assistance of an advocate did not amount to 
a denial of reasonable opportunity to defend 
himself. A 1974 SC 1589 (1594): 1974 Lab IC 

(10) Rule 7 of the U. P. Disciplinary Pro- 
c .f «7,!? gs , (Administrative Tribunal) Rules 
(1947) only prohibits a government servant 
ironi claiming assistance of a counsel as of 
right. It does not impose absolute restric- 
tion on the right of the Administrative Tri¬ 
bunal not to permit a counsel to appear be- 

^o e /!^jJ 9 ?iL£ ab IC 1028 A 1979 N.OC 

138 (Ail) (FB). 

r , IC 1032 (All) Overruled, 1976 

Lab IC 500 (All) Impliedly Overruled.] 

(11) Constituent elements of "reasonable 
opportunity’' — Departmental proceedings 

Delinquent’s right to be represented by 
lawyer —- Charges pure questions of facts 
and within knowledge of delinquent — En¬ 
quiry only by police officials — Refusal to 
allow engagement of lawyer not discrimina¬ 
tory. A 1968 Orissa 14 (15, 16) (DB). 

(12) Reasonable opportunity — Personal 
hearing not necessary — Permission to be 
represented by counsel is discretionary with 
Enquiry Officer. A 1966 Punj 175 (178). 

(13) Though a public servant has no ab¬ 
solute right to be represented bv a lawyer 
in a departmental enquiry on charges level¬ 
led against himself, the denial of the assis¬ 
tance of a lawyer may in certain circum¬ 
stances amount to denial of a reasonable 
opportunity within the meaning ofi Art. 311 
(2). 1966 MPLJ 325 (328) (DB). 

(14) The denial to a workman of his re¬ 
quest of being represented through a law¬ 
yer in a disciplinary enquiry is not opposed 
to principle of natural justice. (1964) 1 Mys 
333 (336) (DB). 

(15) Article 311 which enjoins a reasonable 
opportunity for defence does not in terms 
speak of an opportunity personal to him 
Nor does it expressly forbid its exercise 
through counsel. A 1964 Mys 250 (254) (DB). 

(16) There is no distinction between the 
expressions "reasonable opportunity" and 
"adequate opportunity.” a thing which 
would not be adequate would not be rea¬ 
sonable and a thing which is reasonable 
would be adequate. 1969 Lab IC 1149 (1154) 
(All) ** A 1968 Her 34 (35) : 1968 Cri L.) 
165 *• (1967) 2 An WR 253 (256, 257, 259, 260) 
(DB). 


< 17 > If Government servant is not really 
capable of entering on his defence with any 
degree of efficiency, except with the assist- 
ance of lawyer, an ppportunity given to him 
to defend case by himself cannot be regard- 
?. d opportunity in real sense of the term. 
(1967) 2 An WR 253 (260) (DB). 

(18) Unless there are considerations of 
public policy overriding the claims of natu¬ 
ral justice in any particular case, the assis¬ 
tance of counsel should be considered as 
necessary if a person is to have fair op¬ 
portunity to meet the case against him. The 
Central Civil Services (Classification. Con¬ 
trol and Appeal) Rules, 1965 do not prohibit 
absolutely engaging of an advocate in disci¬ 
plinary proceedings by the delinquent offi¬ 
cer While exercising the discretion undei 
Rule 14 ( 8 ) the disciplinary authority must 
have regard to the • circumstances of the 
case. 1972 Lab IC 89 (91, 92. 94) (Andh Pra). 

(19) Case being of unusual complexity — 
Petitioner having no experience of law — 
Refusal to permit him to be represented by 
lawyer held amounted to denial of reason¬ 
able opportunity of showing cause, a 1962 
Orissa 78 (82, 83, 84) (DB). ** (1977) 2 Ser 
LR 293 (314, 315) (Cal) ** 1972 Lab IC 8-9 
(Andh Pra). 

(20) Denial of opportunity of representa¬ 
tion through counsel of delinquent’s choice 
— Art. 311 (2) is violated. 1978 Lab IC 1556 
(1560) (All). 

( 21 ) Police Regulations, 1959, silent on 
question whether subordinate officers can 
be represented — Chairman of inquiry has 
discretion whether or not to allow incum¬ 
bent to be represented — Incumbent not 
raising such question — Question of exercise 
of discretion does not arise. (1972) 2 Mala¬ 
yan LJ 175. 

(22) Delinquent not having working know¬ 

ledge of procedure relating to cross-exami¬ 
nation of witnesses — Charges of serious 
nature and document bulky and many — 
Witnesses examined in support of charges 
were also too many — Held, disciplinary 
authority acted contrary to spirit of Arti¬ 
cle 311 (2) in denying representation by 

lawyer at enquiry, enquiry was thus vitiat¬ 
ed. A 1970 Orissa 220 (224): 1970 Lab IC 

1506. 

(23) English case — Serious charge against 
police constable — Neither he is conferred 
with a right to legal representation nor dis¬ 
ciplinary tribunal has discretion to permit 
it. 1977 (1) All ER 64. 

(24) Disciplinary enquiry for misconduct 

— Enquiry conducted by an experienced 

prosecutor, a legally trained police officer 
Refusal to allow assistance of a legal prac¬ 
titioner to accused officer amounts to denial 
of reasonable opportunity guaranteed under 
Art. 311. (1978) 37 Fac LR 290: 1979 Lab 

IC (NOC) 11 (Ker). 

(25) Reasonable opportunity — Number of 
witnesses examined (9 on behalf of disci¬ 
plinary authority and 3 by petitioner) and a 
number of documents exhibited in the case 

— These facts by themselves do not estab¬ 
lish that the charges were of complicated 
nature so that the refusal of assistance of a 
lawyer to the petitioner resulted in denial of 
reasonable opportunity. 1975 Lab IC 552 
(550, 557) (Cal). 
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(26) Departmental enquiry against delin¬ 
quent railway officer attached to the office 
of India Stores Department at London —- 
Not entitled to the services of a professional 
lawyer — Delinquent wanting a particular 
Officer in India to assist him — Accusations 
made against delinquent not such that re¬ 
quired any expert or special skill 
principles of natural justice violated in no, 
making available to the delinquent services 
of the particular officer for the conduct oi 
his defence. A 1976 SC 1686 (1695). 

(27) Capricious rejection of delinquents 
choice of Government servant to assist him 
in his defence violates principles of 
natural justice. 1975 Lab IC 1140 (Ker). 

(28) Natural Justice — Delinquent officer 
permitted to engage services of another per¬ 
son in service, for his assistance in depart¬ 
mental proceedings — The person assisting 
then resigned service and became an Advo¬ 
cate — Held that refusal to to engage sucn 
officer who had become an Advocate 
amounted to violation of the natural jus¬ 
tice. (1979) 1 Serv LR 133 (135)) (SC). 


74 (e). Right to call witnesses.— (1) Pub¬ 
lic servant neither given opportunity to ad¬ 
duce evidence in enquiry nor to cross-exa¬ 
mine witnesses deposing against him — En¬ 
quiry vitiated due to violation of Art. 311 

(2). A 1967 Pat 184 (185) (DB) •* A 1958 SC 
300. 

(2) The Government servant must be 
given an opportunity to defend himself 
against the charges, examine witnesses, and 
cross-examine witnesses, etc., A 1954 Vindn 

Pra 50 (51). , .... . 

(3) By Art. 311 a public servant is entitled 
to show cause against the action proposed 
to be taken in regard to him, but exercise 
of the authority to pass an order to the pre¬ 
judice of a public servant is not conditioned 
by the holding of an enquiry at which evi¬ 
dence of witnesses viva voce, notwithstand¬ 
ing an earlier fair and full enquiry before 
the Enquiry Commissioner is recorded. A 
1960 SC 493 (500). 

(4) Enquiry against police officer for mis- 
demeanour — Enquiry held under special 
procedure prescribed by Rules — After 
Constitution he is entitled to examine him¬ 
self and other witnesses in support of his 
defence. A 1961 SC 1245 (1253, 1254). 

(5) Departmental enquiry — Enquiry held 
behind the back of delinquent — Delinquent 
not called upon to call his witnesses or to 
examine himself as witness or to cross-exa- 
mine witnesses — Enquiry held vitiated. 
(1967) 2 An. WR 121 (130). 


(6) Omission to give opportunity to officer 
to produce his witnesses and lead evidence 
in defence — Whole proceeding held vitiat¬ 
ed. A 1968 SC 158 (160, 161) ** A 1962 Punj 
355 (359, 360) ** A 1962 Raj 265 (269, 270) 
(DB). ** 1979 Lab IC 520 (522) (DB) (Cal) 
** 1975 Lab IC 682 (684) (All). 

(7) Opportunity of being heard — Refusal 
to examine principal defence witness though 
he was present when proceedings were in 
progress — Unjustified — Facts that wit¬ 
ness had not appeared earlier and that pro¬ 
ceedings were not fixed specifically for his 
statement — Cannot justify refusal to exa¬ 
mine him. 1977 Lab IC (NOC) 26 (Delhi). 


(8) In order that a civil servant may have 
an adequate opportunity of examining wit¬ 
nesses he will be entitled to ask the enquir¬ 
ing officer to summon witnesses cited by him. 
A 1956 Punj 58 (63) (DB) ** (1955) 68 Mad 
LW 683 (685). 

(9) Whether the Inquiry Officer should in 
so many words, call upon the Government 
servant to produce his defence evidence or 
it will be for the Government servant him¬ 
self to ask for an opporunity to produce his 
witnesses is a matter which cannot be put 
down with any rigidity. The question has to 
be decided in the light of circumstances of 
each case. 1974 Lab IC 111 (113, 115) (Raj). 

(9A) Prior statements of witnesses against 
a servant facing domestic inquiry if not 
confirmed in his presence and are merely 
tendered for cross-examination, the proce¬ 
dure so adopted is in disregard of rules of 
natural justice and violates Art. 311 (2). 
1971 Lab IC 1027 (Guj). 

(10) If a witness, cited by a person facing 
disciplinary enquiry, is under the control of 
disciplinary authority and if the evidence 
of the witness is material for purposes of 
enquiry, then the authority should arrange 
for the production of that witness at en¬ 
quiry. (1963) 6 FLR 214 (217) (Cal). 

(11) It is not for enquiring officer to pick 
and choose witnesses on behalf of delinqu¬ 
ent. (1963) 6 FLR 26 (34) (Cal). 

(12) Where the evidence of a high official, 
is on the face of it relevant, there is no 
power in the enquiring tribunal to exclude 
such evidence. (1956) 60 Cal WN 692 (699). 

(13) Enquiry Officer not allowing civil ser¬ 
vant to produce witness to prove the nat¬ 
ure of letter received by him (the officer! 
from his superior officer, on ground thal 
witness could not be presumed to know the 
contents of official communication, the wit¬ 
ness being a private person — Held that 
this amounted to pre-judging evidence of 
witness and that refusal to examine witness 
constituted serious irregularity. A 1963 
Madh Pra 115 (118) (DB). 

(13A) Domestic Inquiry — Enquiry Officer 
having no power to enforce attendance of 
witnesses — Denial of opportunity of hear¬ 
ing — Failure of witnesses summoned to 
appear before Enquiry Officer and to de¬ 
pose — No denial of proper opportunity to 
defend. (1971) 2 Serv LR 240 (Delhi). 

(14) Where the enquiry was conducted in 
the presence of petitioner who was given a 
right to cross-examine witnesses and right 
to file his written statement critising evi¬ 
dence led against him, held that there was 
no violation of principles of natural justice 
merely because enquiry officer did not vol¬ 
untarily give petitioner opportunity to pro¬ 
duce his witnesses. A 1966 J & K 43 (45). 

(15) Often delinquent asks authorities to 
produce witnesses at the enquiry. There is 
no law which requires authorities to pro¬ 
duce any witness when required by delin¬ 
quent to do so. But when such a witness i? 
within control of the authorities and when 
the delinquent cannot produce him and evi¬ 
dence appears to be relevant, the authori¬ 
ties must extend all help to delinquent to 
produce such evidence. (1963) 6 FLR 26 (34) 
(Cal). ** 1974 Lab IC 755 (762) (Punj). 

(16) Employee In office of Accountant- 
General stating that he was absent from 
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without permission and had joined 
strike by employees — Employee admitting 

Held, no grievance could be made 
of the fact that the petitioner was not given 
opportunity to cross-examine Senior Deputy 
Accountant-General and that opportunity 
could not be given as he was not examined 

su PPOrt of the charge. A 1963 Bom 121 
(131, 132) (DB). 

(17) Ordinarily. prior notice is given to 
the delinquent of the names of witnesses to 
be examined. Omission to give such a notice 
would not vitiate the proceeding as being 
illegal or without jurisdiction. 1968 Lab IC 
1333 (1335) (DB) (Orissa). 

(18) Dismissal of police constable from 
service — Departmental enquiry — Depart¬ 
mental authorities bound to examine at such 
enquiry only such witnesses as are under 
their control A 1967 Cal 381 (382). 

(19) Enquiring officer himself examining 
defence witnesses in absence of delinquent 
officer and without noticing him — Enquiry 
is opposed to natural justice. A 1966 Mad 
203 (218, 219) (FB). 

( 20 ) Probationer has right to be personal¬ 
ly present before enquiry officer and cross- 
examine Government witnesses where 
allegations against him invoke stigma on his 
competence affecting future career, a 1967 
Cal 461 (468) (DB). 

(21) Departmental enquiry — Natural jus¬ 
tice — Person charged, desiring to call and 
examine witnesses — He has liberty to call 
only relevant witnesses. A 1965 Cal 557 
(560, 561). 


(22) Non-production of a witness who is 
not a material witness cannot be non-ob¬ 
servance of rules of natural justice. A 1964 
Cal 184 (188) (DB). 

(23) The petitioner must be considered to 
have been prejudiced by refusal of Enquir¬ 
ing Officer to call two of witnesses cited by 
him on the ground that the petitioner was 
not prepared to disclose the points on which 
he wanted to examine them. (1965) 10 Fac 
LR 263 (260) (Cal) 

(24) There is violation of rules of natural 
justice where the officer charged was not 
afforded an opportunity to rebut the evi¬ 
dence of a witness who was examined after 
the close of the enquiry. A 1962 Madh Pra 
15 (17) (DB). 


(25) Delinouent officer cannot insist upon 
enquiring officer following any particular 
order for examination of witnesses cited by 
him. A 1966 Mad 203 (217) (FB.) 

(26) Charged officer asked the nature of 
evidence of witness he proposes to examine 
— Officer intimating that witness is to be 
examined in respect of only one charge — 
Witness not allowed to be examined — 
Charge subsequenly held not proved — That 
fact would not warrant the holding the 
view in all cases that the officer was not 
prejudiced or that he had a reasonable op¬ 
portunity for showing cause. A 1963 All 94 
(100, 101) (DB). 

(27) An opportunity to show' cause is rea¬ 
sonable even if it does no contemplate a 
further opportunity to examine witnesses 
before the authority competent to impose 
punishment provided there has been a fair 


and full enquiry at an earlier stage before 
Enquiry Officer. A 1962 SC 1344 (1347, 

( - 28) a departmental inquiry the In¬ 
quiry Officer has a discretion to decide if 
each and every witness called by the parti¬ 
es should be produced and he can for co¬ 
gent and sufficient reasons refuse to call a 
defence witness on the ground that there 
was no necessity to examine him. 1975 Lab 
IC 1647 (1650) (DB) (Cal). 

74 (f). Right to cross-examine.— (1) The 
Government servant who is charged must 
be given an opportunity to defend himself 
by examining the witnesses produced 
against him. A 1958 SC 300 (309) •* A 1961 
SC 1623 (1629) ** A 1954 Vindh Pra 50 (57). 

(2) At the enquiry stage of the discipli¬ 
nary proceedings the public officer is entitl¬ 
ed to test the evidence led against him by 
cross-examination and also to lead his own 
evidence. A 1963 SC 1612 (1614). ** 1980 Lab 
IC 290 (300) (All). 

(3) Sub-rule (1) of Rule 55 of the Civil 
Services (Classification, Control and Appeal) 
Rules provides for a full-blooded enquiry 
which is the counter-part of a regular trial: 
witnesses have to be examined in support 
of the allegations, opportunity has to be 
given to the delinquent officer to cross-exa¬ 
mine them and to lead evidence in his de¬ 
fence. A 1968 SC 158 (160, 161). 

(4) The witnesses who give evidence in 

support of the charges at the enquiry must 
be examined in the presence of the civil 
servant and he must be allowed to cross- 
examine them. A 1957 All 634 (635, 636) *• 
1975 Serv LJ 19 (Cal). ** ILR (1970) Cut 627 
(DB) ** A 1957 All 217 (218) ** A 1957 

Orissa 222 (223) (DB) ** A 1956 Cal 662 
(665) ** A 1956 Sau 14 (16) (DB) ** A 1959 
Raj 113 (114) (DB) ** A 1966 Him Pra 

13 (16). ** 1972 Lab IC 627 (629) (SC). 

(5) The civil servant must have an ade¬ 
quate opportunity of examining witnesses 
and tendering documentary evidence in his 
defence. A 1937 PC 31 (33) ** A 1958 Andh 
Pra 240 (244) (DB) ** A 1958 Cal 49 (51) ** 

A 1957 All 634 (635, 636). ** 1975 Lab IC 

511 (512) (All). 

(6) Demand for recalling witnesses and 
their cross-examination made long before 
amendment of Art. 311 (2) by Constitution 
(15th Amendment) Act. 1963 — Cross-exa¬ 
mination cannot be denied by resorting to 
amendment — Refusal to permit cross-exa¬ 
mination at the second stage after show 
cause notice amounted to a denial of reason¬ 
able opportunity. A 1970 Delhi 52 (56) (DB). 

(7) Disciplinary tribunals should not adopt 
a technical attitude and refuse opportunity 
to delinquent to cross-examine a witness. 
(1966) 12 Fac LR 164 (168): (Cal). 

(8) Where the delinquent was clearly 
guilty on his own basic admissions no ques¬ 
tion arose of affording him any opportunity 
to cross-examine or to produce witnesses 
in respect of pleas which could in no way 
alter his guilt. (1966) 12 FLR 49 (50) (All). 

(9) The rules of natural justice require 

that a party should be given the opportu¬ 
nity of crose-examining the witnesses pro¬ 
duced against him. A 1962 Madh Pra 15 
(17) (DB). ** (1978) 2 Serv LR 364 (366) 

(Goa) ** 1978 l ab IC 146 (148) (Him Pra). 
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(Order retiring Government servant based 
on renort that entry relating to age in ser¬ 
vice record was interpolated — Employee 
not given an opportunity to cross-examine 
authority passing order — Order invalid.) 
** ILR (1974) Him Pra 296 ** 1970 Serv LR 

235 (Punj). , 

(10) Disciplinary proceedings — Denial o t 
cross-examination of witness whose state¬ 
ment is relied upon for enhancement of 
penalty — Amounts to violation of piinci- 
pies of natural justice — Order of enhance¬ 
ment of punishment by Board of Revenue, 
Rajasthan held invalid and illegal. 1975 Lab 
IC 995 (997 to 1000) (Raj). 

(11) Departmental enquiry — Delinquent 
informed that only one witness will be exa¬ 
mined — Nine witnesses examined — Their 
statements at the preliminary enquiry not 
supplied though specifically asked for — 
Denial of opportunity to cross-examine 
Principles of natural justice violated — En¬ 
quiry liable to be quashed. ILR (1979) Him 
Pra 250: 1979 Lab IC (NOC) 112. 

(12) Reasonable opportunity — Inquiry 
against civil servant — Ex parte examina¬ 
tion-in-chief — Opportunity to cross-examine 
given with access to evidence given in exa¬ 
mination-in-chief — No irregularity. A I960 
Madh Pra 254 (255). 

(13) The opportunity to show cause does 
not imply merely an opporunity to explain, 
but it must also be a reasonable opportunity 
and a substantial one such as to enable the 
delinquent to meet the charges and to know 
directly and in his own presence, especially 
when witnesses are examined to prove the 
charge, what is being substantially alleged 
against him by those witnesses. A 1961 Guj 
63 (66, 67) (DB). 

(14) Departmental inquiry — Statement 
of witness not examined before inquiry offi¬ 
cer and in regard to whom civil servant 
concerned had no opportunity to cross-exa¬ 
mine — Use of such statement as corrobora¬ 
tion of evidence of main witness in inquiry 
— Vitiates proceedings. A 1961 Guj 130 (132. 
133, 134) (DB). 

(15) Witnesses not examined in presence 
of officer charged — Witnesses’ earlier state¬ 
ments read out to the witnesses and on their 
acknowledgment of having made the state¬ 
ments charged officer asked to cross-examine 
—* No adequate opportunity. A 1963 All 94 
(100. 101) (DB). (A 1961 All 45, Reversed.) 

(16) An opportunity to cross-examine or 
to adduce evidence is an occcasion that 
arises, and is to be availed of, A 1959 Madh 
Pra 404 (406) (DB) ** A 1967 Pat 184 (185) 
(DB). 

(17) Enquiry Officer relying on evidence 
of subordinate officer, A and hand-writing 
expert to show that entries in Correspond¬ 
ence Register were fabricated and falsified 
by delinquent officer with the help of A —- 
A and handwriting expert not examined al 
the enquiry — Delinquent officer should 
have been given opportunity to cross-exa¬ 
mine them — Officer held had no opportu¬ 
nity oil meeting charge of fabrication. A 
1963 Madh Pra 115 (117, 118) (DB). 

(18) A mere statement, whether it is by a 
relation of delinquent or stranger, if used as 
evidence against him must be proved and 


the delinquent must be given every op¬ 
portunity of testing the evidence. (1963) 6 
FLR 26 (35) (Cal). 

(19) Where in a departmental enquiry 
witnesses not mentioned in the charge-sheet 
against the delinquent servant have been 
examined in his presence, he has been given 
opportunity to cross-examine them and he 
has not asked for time to cross-examine 
them it cannot said that the servant is 
prejudiced so as to vitiate the enquiry es¬ 
pecially when the evidence of such witness¬ 
es relates only to one of the charges of 
which the servant has been found guilty. A 
1965 Mys 283 (285) (DB). 

(20) Where the Government servant had 
no opportunity of hearing the evidence 
given by these witnesses relating to the 
charges against him and had no opportunity 
to cross-examine them with reference to the 
evidence given by them in respect of the 
charges at the preliminary inquiry; Held 
that there had been very serious irregula¬ 
rity in the enquiry. A 1962 Tripura 15 (18, 

19). 

(21) Examination-in-chief conducted m 
absence of person charged — Witnesses how¬ 
ever allowed to be cross-examined — 
Natural justice violated inasmuch as no 
effective cross-examination could be had, 
when examination-in-chief was held behind 
the back of the person charged. A 1962 Punj 
496 (497. 498). 

(22) Enquiry against railway employee — 
Enquiring officer importing personal recol¬ 
lection of what happened during fact find¬ 
ing inquiry held by him — No opportunity 
given to employee to cross-examining en¬ 
quiring officer — Request for examining 
two railway servants refused — Whole 
procedure held defective. (1961) 3 Fac LR 
112 (114) (Cal). 

(23) Where no prejudice was shown to 
have been caused by non-cross-examination 
of a person who made the report, enquiry 
cannot be said to be vitiated. A 1965 Raj 
140 (142) (DB). 

(24) In spite of notice delinquent servant 

refusing to cross-examine witnesses except 
through an Advocate — Delinquent cannot 
complain of denial of opportunity to cross- 
examine. 1973 Lab IC 1067 (1068, 1069) 

(Andh Pra). 

(25) Even on reasonable suspicion Govern¬ 
ment may be entitled to take departmental 
action against a public servant. But the 
grounds of suspicion should be communica¬ 
ted to him and he should be given an op¬ 
portunity to cross-examine the witnesses on 
whose evidence those suspicions are based 
and to adduce evidence on his own behalf. 
A 1963 Orissa 73 (78) (DB). 

(26) Once the employee charged expresses 
the desire not to take further part in the 
proceeding before the Enquiry Officer, that 
Officer is entitled to proceed ex parte and 
to act upon the materials placed before him. 
If reasonable opportunity has been given to 
an employee charged to substantiate his de¬ 
fence at the departmental enquiry, it is not 
necessary that there should be a repetition 
of the same after the notice as regards the 
proposed punishment is served on him. A 
1964 Pat 102 (108) (DB). 

(27) Reasonable opportunity to show cause 
— Notice calling upon servant to show cause 
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against proposed punishment and also 
granting oral enquiry, if desired by him — 
Notice not mentioning that punishment was 
also based on adverse remarks in his con¬ 
fidential character roll — Confidential roll 
found discussed with him in personal hear¬ 
ing — Held, servant was given reasonable 
opportunity to explain adverse remarks. A 
1967 Orissa 49 (50) (DB). 

(28) Departmental enquiry — Person pro¬ 
ceeded against not entitled to cross-examine 
co-accused — Refusal by Enquiry Officer to 
allow him to so cross-examine — Not an 
illegality. (1962) 2 Lab LJ 586 (Andh Pra). 

(29) Enquiry commenced against police 
officer for misdemeanour under special pro¬ 
cedure before commencement of constitution 
— On the commencement of Constitution 
he is entitled to cross-examine witnesses 
produced against him. A 1961 SC 1245 (1253, 
1254). 

(30) Reasonable opportunity — Right of 
cross-examination — Delinquent not given 
opportunity of knowing contents of docu¬ 
ments which were going to be utilised 
against him in enquiry — Realising this in¬ 
firmity delinquent called upon after enquiry 
was over to offer another explanation 
against charges — But enquiry not reopen¬ 
ed — Held, enquiry proceedings were liable 
to be quashed as delinquent was denied 
right of cross-examining witness in support 
of charges. A 1970 Orissa 220: 1970 Lab IC 
1506. 

74 (g). Reasonable opportunity given — 
Illustrative cases. — (1) Appellant’s prayer 
for engaging counsel of his choice at en¬ 
quiry rejected by tribunal and counsel re¬ 
presenting other three civil servants allowed 
to represent appellant also — Counsel’s In* 
ability to conduct defence properly not pro¬ 
ved and no prejudice was alleged to have 
been caused to appellant — Held appellant 
had reasonable opportunity to defend him¬ 
self and he had been lawfully dismissed. 
A 1966 SC 951 (952, 953). 

(2) Departmental proceedings started 
against plaintiff — Ample opportunity to 
defend himself, cross-examine witnesses, 
given — Copy of report of Enquiring Offi¬ 
cer supplied — Asked to show cause against 
proposed punishment — Plaintiff submitted 
elaborate statement — Plaintiffs suit against 
order of reversion to substantive post in 
lower rank — Held that plaintiff had been 
afforded opportunity to defend himself and 
the order could not be questioned. A 1960 
Cal 42 (49) (DB). 

(3) Petitioner asking for opportunity to 
cross-examine Deputy Development Com¬ 
missioner through a lawyer on account of 
petitioner’s diffidence as a subordinate to 
cross-examine his superior officer — Refu¬ 
sal of enquiry officer to allow assistance of 
lawyer, in circumstances, would not amount 
to denial of reasonable opportunity of being 
heard. A 1967 All 384 (389). 

(4) In an enquiry into the charges prefer¬ 
red against him, the petitioner was supplied 
with copy of the charges. His attention was 
also drawn to the circumstances against him 
and he was given ample opportunity to dis¬ 
prove those allegations and to produce evi¬ 
dence and to cross-examine witnesses. 


Held, that there was no denial of reason¬ 
able opportunity to him as envisaged under 

17 (19MDB) the Constitution * A 1962 Assam 

(5) All charges read over and explained 
to the railway servant by the Enquiry Offi¬ 
cer and being informed that one of the 
charges was dropped — Fact that a fresh 

charges had not been given to the 
petitioner at the time of the commencement 
of the inquiry was hardly sufficient 
to vitiate the inquiry which was held 
against the petitioner, a 1962 Raj 265 (268) 
(DB). 

(6) Where the petitioner had full op¬ 
portunity to defend himself against the 
charges made against him before the en¬ 
quiry committee, and the person on whose 
letter the proceedings were initiated against 
him was also examined before the enquiry 
committee in his presence it cannot be said 
that the refusal to permit the petitioner to 
look into that letter in any manner preju¬ 
diced his defence. A 1950 Assam 112 (114, 
115). 

(7) Full opportunity to defend himself 
given at enquiry — Second notice to show 
cause against removal given — Railway ser¬ 
vant giving written explanation to second 
notice — Removal without giving personal 
hearing held not unconsitutional. — Mean¬ 
ing of. A 1964 Cal 68 (71, 73) (DB). 

(8) Enquiry of charges against a Govern¬ 

ment servant by a Commissioner — Full op¬ 
portunity given to the servant at the en¬ 
quiry — No fresh opportunity to be given 
when Commissioner’s report is accepted by 
Government. 1964 Ker LT 180 (186, 187) 

(DB). 

(9) Where the charge against the appli¬ 
cant that he was not really ill but applied 
for leave on the ground of illness in order 
to attend law classes and the applicant had 
substantial opportunity to meet the chargo 
which was established. 

Held, that there was substantial compli¬ 
ance with Art. 311. A 1958 Raj 284 (286) 
(DB). 

(10) Held on facts that although there 
was initial defect of service of notice under 
Art. 311 (2), yet the Government while con¬ 
sidering the appeal of the petitioner direct¬ 
ed the Registrar to give a fresh notice 
and thereafter to submit his recommenda¬ 
tion. Thus the provisions of Art. 311 (2) had 
been substantially complied with. 1959 Raj 
LW 429 (431). 

(11) Reasonable opportunity at inquiry 
stage — Charges against D. S. P. serious but 
not complicated — 6 days’ time given before 
commencement of inquiry — Refusal to 
postpone inquiry to change place from 
town to city and engage pleader Held, 
not sufficient to render opportunity unrea¬ 
sonable. A 1963 Guj 244 (248). 

(12) Refusal to give lnspetion of docu¬ 
ments with contents of which petitioner was 
already conversant — No violation of prin¬ 
ciples of natural justice. ILR (1973) 2 All 
362. 

(13) Investigation by C. I. D. into charges 
of corruption against police officer — Inves¬ 
tigation started at instance of pseudonymous 
petition — There would be no question of 
confronting any of prosecution witnesses 
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with the statement in it and therefore re¬ 
fusal to supply copy of it to delinquent offi¬ 
cer will not amount to not giving fair op¬ 
portunity to defend. A I960 Mad 203 (215. 
216, 217) (FB). 

(14) The order granting time for sub¬ 
mitting explanation could not be served on 
the delinquent officer as he was absconding 

— The authorities waited long to enable 

the officer to submit his explanation if he 
wanted to make any — The Enquiry Offi¬ 
cer proceeding ex parte — It could not be 
said that the officer was not afforded 
adequate opportunity. (1967) 15 Fac LR 

320 (321) (All). 

(15) Police Act (1861), Section 7 — Copy 
of enquiry report given to delinquent 
Police Officer along with show cause notice 
indicating that his past record was taken 
into consideration — Delinquent cannot say 
that he was not given opportunity to offer 
explanation on question of past record. 
A 1969 SC 1020 (1022) : 1969 Lab IC 1402. 
(S. A. No. 1271 of 1962, D/- 2-3-1965 (All), 
Reversed.) 

(16) Enquiry into misconduct — Charge 

framed under R. 11 (2) by disciplinary 

authority — Powers of Board of Enquiry — 
Board cannot frame fresh charge and give 
finding thereon — Nor can it give finding 
on a charge which was never framed by it 

— Order of dismissal. A 1964 Mys 221 (224, 
225) (DB). 

(17) Non-production of witness, who, in 

spite of efforts of disciplinary authority 
does not appear, does not amount to denial 
of reasonable opportunity to delinquent. 
1968 Raj LW 272 (281) : (1969) 1 Lab LJ 

382 (DB). 

(18) Non-availability to delinquent of re¬ 
port of enquiry officer holding preliminary 
enquiry does not amount to denial of rea¬ 
sonable opportunity, when that report is 
neither relied on nor exhibited in regular 
enquiry. 1968 Raj LW 272 (281). 

(19) Second order, on representation by 
college giving petitioners time to acquire 
requisite qualification to act as principal, 
passed after giving full hearing to peti¬ 
tioners by University Service Commission, 
in pursuance of show cause notice — Held 
this order must be taken to be only order 
governing the case and there was no viola¬ 
tion of principles of natural justice. A 1965 
Pat 11 (14, 15) (DB). 

(20) In the case of a probationer dis¬ 
charged in the circumstances described in 
Explanation II to R. 2 of the Bihar and 
Orissa Rules it will be sufficient if the pro¬ 
bationer is given an opportunity to show 
cause in writing against the discharge. A 
1961 Pat 339 (341) (DB). 

(21) Whether a particular Government 
servant has been given a reasonable op¬ 
portunity or not must be decided on the 
entire evidence in the case and the facts 
disclosed therein. A 1961 Andhra Pra 289 
(295). 

(22) Period of six months to show cause 
held reasonable — If petitioner did not 


avail himself of this opportunity and asked 
for time again and again competent auth¬ 
ority was justified in refusing to grant him 
further time. A 1962 Orissa 78 (80) (DB). 

(23) Reasonable statements of witnesses 
recorded on spot and attested by delin¬ 
quent servant — Petitioner not asking for 
examination of witnesses at enquiry stage 
but merely stating that his attestation was 
taken under threat — Statements shown to 
him at enquiry — Petitioner not asking 
for copies — Held there was no denial of 
reasonable opportunity. (1960) 2 Lab LJ 
165 (169) (Andh Pra) (DB). 

(24) Only when a copy of previous state¬ 
ment of witnesses is asked for and refused 
the question of fair opportunity can arise 

— Petitioner was allowed to inspect the 
file and take down copies — No demand 
for copies of statements — Reasonable op¬ 
portunity could not be said to have been 
denied. (1967) 69 Punj LR 56 (58). 

(25) Delinquent officer allowed to peruse 
statements of witnesses made earlier in in¬ 
vestigation by C. I. D. Inspector — Refusal 
to allow perusal again at subsequent stage 

— Delinquent cannot say that he was not 
given reasonable opportunity for defence. 
A 1966 Mad 203 (215, 216, 217) (FB). 

(26) Disciplinary enquiry — Case not 
complicated or difficult — Government ser¬ 
vant cross-examined the witnesses without 
any protest — Specific permission to be 
represented by lawyer not prayed for — 
Inability of the servant to express in 
English did not prejudice him — It could 
not be said that because he was not repre¬ 
sented by a lawyer he had no opportunity 
to explain his case. (1964) 1 Mys LJ 333 
(336) (DB). 

(27) Departmental enquiry against peti¬ 
tioner — He was informed what was the 
charge against him — He was given op¬ 
portunity to put his explanation, to cross- 
examine witnesses against him, to adduce 
his defence and to give further explanation 
and representation — Permission to be re¬ 
presented by lawyer refused — Held under 
the circumstances the refusal of permission 
did not amount to a denial of a reasonable 
opportunity for the purposes of Art. 311 
(2). (1964) 2 Mys LJ 65 (75) (DB). 

(28) The petitioner had an opportunity to 
refer to the opinion of the Special officer 
and to offer his explanation — Held peti¬ 
tioner was given reasonable opportunity. 
(1965) 1 Mys LJ 323 (328) (DB). 

(29) Petitioner found guilty of charges in 
departmental enquiry — Penalty of with¬ 
holding two increments imposed upon him 

— Appeal not preferred by petitioner — 
Subsequent notice issued by Government 
to show cause why penalty imposed should 
not be enhanced to that of dismissal — In 
reply to this notice petitioner assailing 
findings of Enquiry Officer on number of 
grounds — His submissions thoroughly exa¬ 
mined and considered by Government be¬ 
fore passing order of dismissal — Peti- 
honer held was given opportunity to deny 
guilt and establish his innocence — There 
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was no violation of Article 311. A 1966 
Punj 175 (178). 

(30) Reasonable opportunity of being 
heard — Petitioner charge-sheeted for 
breach of Rules 45 and 46 of Posts and 
Telegraphs Manual Vol. IV and Rules 103 
and 106 of Posts and Telegraphs Financial 
Handbook Vol. I — Departmental Enquiry 

— Copies of statements of witnesses exa¬ 
mined in preliminary enquiry not supplied 

— No witness examined by Enquiry Officer 
to prove charges — Prejudice not caused to 
petitioner by non-supply of copies — 
Punishment passed by Authorities on ad¬ 
mission of breach of Rules by petitioner — 
Punishment order based on evidence — 
Enquiry and order held proper. A 1966 
Punj 409 (412). 

(31) Reasonable opportunity — Enquiry 
conducted by a subordinate officer and 
findings submitted by him to the appoint¬ 
ing authority — Appointing Officer issuing 
show cause notice and sending along with 
enquiry officer’s report — Omission to 
mention by the appointing authority in the 
show cause notice his concurrence with the 
conclusions of the enquiring officer does 
not amount to denial of reasonable oppor¬ 
tunity. A 1967 Madh Pra 91 (93) (DB). 

(31A) Public servant relying upon his good 
service record before appellate authority 
and putting the same in issue for mitiga¬ 
tion of punishment imposed — If the ap¬ 
pellate authority while confirming the 
punishment order refers to the service re¬ 
cord, it does not result in denial of reason¬ 
able opportunity provided by Art. 311 — 
But it would well be failing in its duty if 
it did not fairly notice and meet a material 
argument raised before it. 1974 Lab IC 1466 
(1468, 1469) (Punj). 

(32) Enquiry of civil servant by Ad¬ 
ministrative Tribunal — Recommendations 
regarding punishment — Late supply of 
such recommendation to delinquent — No 
prejudice caused, he having ample opportu¬ 
nity to reply them — No denial of reason¬ 
able opportunity of showing cause against 
punishment. 1974 Lab IC 1471 (1474) (All). 

(33) Whether opportunity afforded to a 
Government servant in a particular case 
Is reasonable depends upon the circum¬ 
stances of each case. A right of appeal is 
not a necessary postulate of an opportu¬ 
nity of showing cause within the meaning 
of Article 311 (2). A 1964 Ker 87 (88) (DB). 

(34) Selection of appmpriate punishment 
under Civil Services Rules is discretionary 

— Any punishment for any misdemeanour 
not illegal — Imposition of lighter punish¬ 
ment than proposed — No violation of gua¬ 
rantee of reasonable opportunity. A 1962 
SC 1130 (1132, 1133, 1134). 

(35) Disciplinary proceedings — Combin¬ 
ed notice to show cause against proposed 
penalty and charges levelled — No depart¬ 
mental enquiry held — Notice liable to be 
quashed but not the charges. 1968 Lab IC 
1476 (All). 

(36) Statement of witnesses not recorded 
in the presence of civil servant — Merely 
allowing exhaustive cross-examination is 
not sufficient. A 1958 All 532 (540, 541). 


(37) Opportunity of hearing — Domestic 
enquiry — Only documentary evidence 
produced — Employee availing opportunity 
given to explain the documents on record 

— No undisclosed material was used — 
There is no denial of opportunity of hear¬ 
ing. 1975 Lab IC 1520 (1522) (All). 

74 (h). Reasonable opportunity not given 

— Illustrative cases.— (1) Disciplinary pro¬ 
ceedings against petitioner — Copies of 
previous statements of witnesses not sup¬ 
plied — Confessional statement not brought 
on record — Enquiry against petitioner 
held was in violation of principles of na¬ 
tural justice — Enquiry held contravened 
Art. 311 (2). a 1966 Him Pra 13 (16) *♦ ILR 
(1974) Guj 1042 (1075, 1076). 

(2) Termination of service — Reasonable 
opportunity — Non-furnishing of copies of 
the complaint, summary of allegations, 
statement of witnesses in preliminary in¬ 
quiry and the report of Inquiry Officer 
despite the request made by delinquent 
officers held amounted to denial of reason¬ 
able opportunity of defending themselves — 
Constitution of Jammu and Kashmir, Sec¬ 
tion 126. 1976 Lab IC 1056 (J & K). • 

(3) Explanation by employee to show 
cause notice, reaching enquiry officer late, 
for no fault of employee — Explanation 
not considered — Held that there was no 
proper opportunity to show cause. (1961) 3 
Fac LR 112 (114) (Cal). 

(4) Failure of Disciplinary Authority to 
consider explanation given by delinquent — 
Conclusions based on no evidence — No 
reasons given — Order held bad. 1974 Lab 
IC 99 (102) (Raj). 

(5-6) Conclusions of Inquiry Officer and 
Disciplinary Authority based on statements 
recorded behind the back of delinquent 
officer are vitiated on the ground of denial 
of reasonable opportunity. 1971 Lab IC 
1041 (1042, 1043) (Madh Pra). 

(7) Reasonable opportunity of showing 
cause — Does not necessarily imply permis¬ 
sion to engage lawyer — Question depends 
on facts and circumstances of each case. 

A 1962 Guj 197 (200, 201, 202) (DB). 

(8) The refusal to afford a reasonable 
opportunity to take legal advice when 
viewed in the light of the other circum¬ 
stances of the case may legitimately lead 
to the inference that he was not given a 
reasonable opportunity to defend himself. 

A 1958 All 532 (543). 

(9) Railway employee given 7 days’ time, 
applying for extension — Removal from 
service without even informing rum. , 
decision on application amounts to denial 
of reasonable opportunity. A 1964 Orissa 
279 (280) (DB). 

(10) The giving of notice to show cause 
against charges of misconduct in a disci¬ 
plinary proceeding is not merely a matter 
of form, but of substance. Thus to give 
only one day’s time to show cause to a 
person residing abroad is not giving him 
notice; it merely satisfies a formality. A 
1961 Cal 626 (629) (DB). (Overruled on an¬ 
other point in A 1966 SC 951.) ♦♦ A 1966 SC 
1313 (1317) *♦ 1966 Cur LJ 318 (340) (Punj) 

** A 1965 Punj 342 (346) (DB) ** A 1964 
Cal 503 (518, 519). (Overruled on another 
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point in 1975 Lab IC 1647 (Cal).) ** (1963) 
6 FLR 26 (36) : (1963) 1 Lab LJ 708 (Cal). 

(11) A Government servant who is asked 
to show cause why he should not be dis¬ 
missed for having accepted bribes but is 
not supplied with particulars of any specific 
acts of misconduct, will not be deemed to 
have been given a reasonable opportunity 
of showing cause as required by Art. 311 
(2). A 1960 All 323 (330, 331, 332). 

(12) Departmental enquiry — Dismissal 
of Police Sub-Inspector — Charges of in¬ 
efficiency and dishonesty based on adverse 
reports of superior officers — Such officers, 
though available, not examined to enable 
Police Sub-Inspector to cross-examine them 
— Refusal of the right to examine such 
witnesses amounted to .denial of reasonable 
opportunity of showing cause against the 
action of dismissal — Dismissal not legal. 
A 1970 SC 2086 (2090, 2091). (A 1963 Punj 
503, Affirmed.) 

(13) Departmental Enquiry — Charge of 
embezzlement — Dismissal on the ground 
of inefficiency not proper. 1966 Cur LJ 19 
(22) (Punj). 

(14) The omission of the disciplinary 
authority to furnish the petitioner with a 
copy of its findings held vitiated the order 
removing the petitioner. A 1963 Punj 390 
(391, 392). 

(15) Removal from service — Enquiry 
without furnishing documents asked for and 
without proper opportunity to examine 
defence witnesses cannot be a basis for 
inflicting extreme penalty. 1971 Raj LW 
177. 


(16) Adjournment on ground that copies 
of necessary documents had not been sup¬ 
plied to delinquent officer to enable him to 
effectively cross-examine witness against 
hl *fi — Adjournment refused — Held there 
was denial of reasonable opportunity. 
(1967) 2 Mys LJ 632 (DB). 

(17) Punjab Government Servants Con¬ 
duct Rules (1955), Rules 19, 22 (1) (i) — 
Punjab Civil Services (Punishment and Ap¬ 
peal) Rules (1952), Rule 4 — Dismissal of 
petitioner on ground that he had taken 
Part in activities of R. S. S. — Omission to 
mention in charge-sheet that R. S. S. was 
a political organisation and that petitioner’s 
membership of R. S. S. amounted to his 
taking part in political movement within 
Rule 22 amounted to not giving reasonable 
opportunity in respect of charges and, 
therefore, order was liable to be set aside. 
(1968) 70 Pun LR 315 (318). 

(18) Enquiry Officer relying on past re¬ 

cord indicating that some punishment had 
oeen imposed on delinquent officer as 
shown in his confidential file — No chance 
given to officer concerned to explain his 
Past record — Held it resulted in denial of 
reasonable opportunity. (1967) 2 Mys LJ 

(DB) ** 1974 Lab IC 296 (302) ** 1973 
Rajdhani LR 464. 

(19) The Enquiry Officer should not re¬ 
fuse the reasonable request of the peti- 
joner that he may be permitted to make 
use °f the services of a colleague to de- 
,y" n u “im in the enquiry and the action of 

^ nc iuiry Officer in refusing the request 
mounted to denial of reasonable opportu¬ 


nity to petitioner. (1967) 2 Mys LJ 632 

(DB). 

(20) Charges framed against Government 
servant — Demand by him for holding 
oral enquiry — Oral enquiry as prescrib¬ 
ed by Rule 55 of Civil Services (Classifica¬ 
tion, Control and Appeal) Rules not held — 
Order of reduction in rank of Government 
servant is ultra vires. 1962 BLJR 805 (808, 
809) (DB). 

(21) Provisions of Rule 55 of Civil Ser¬ 

vices (Classification, Control and Appeal) 
Rules were not strictly complied with — 
As the principles of Rule 55 have been 
bodily incorporated in Article 311 (2) of 
the Constitution the contravention of the 
provisions of Rule 55 held had violated a 
valuable constitutional protection given to 
a public servant. A 1966 Pat 244 (245) 

(DB). 

(22) One Government servant promoted 
to higher post in preference to another — 
Appeal by latter against order — Former 
is entitled to notice and a reasonable op¬ 
portunity of being heard before he is re¬ 
verted — Order passed without notice is 
against principles of natural justice — 
Order is vitiated. 1969 Lab IC 712 (715) 
(DB) (Andh Pra). 

(23) Reversion on grounds, involving a 
stigma and entailing penal consequences — 
Opportunity of showing cause not given — 
Order is invaild. (1967) 1 Mys LJ 455 (DB). 

(24) Reasonable opportunity — Premature 
expression of opinion on charge amounts 
to a denial of a reasonable opportunity to 
the Civil servant to defend himself. A 1958 
All 532 (543). 

(25) Where notice to show cause against 
action proposed was contained in findings 
recorded by enquiring officer long before 
papers reached authority and no opportu¬ 
nity was given to delinquent after auth¬ 
ority had made up his mind about the 
guilt of delinquent and the punishment 
which he proposed to inflict, there is 
clear infringement of Art. 311 (2). A 1961 
All 122 (125). 

(26) Copies of documents relevant for 
purposes of enquiry not given to delin¬ 
quent officer — Documents found to be of 
great importance for effective cross-exami¬ 
nation — Held, reasonable opportunity was 
not given. (1967) 2 Mys LJ 632 (DB) ** 
1980 BBCJ 227 (230) (DB) (Pat). 

(27) After completion of enquiry enquir¬ 
ing officer obtaining some information and 
utilising same in support of his findings 
against the petitioner — Held, the findings 
suffered from the infirmity of having been 
based on evidence taken behind the back 
of the petitioner and must be set aside. A 
1962 Orissa 78 (80, 81) (DB) ** 1969 Cur LJ 
17 (Punj). 


• '-’mcer cnnerent from 

punishing authority — Report of enquiry 
officer not supplied with notice to show 
cause against dismissal — Order of punish- 
in w.t, ai «hority not' stating whether he agreed 
with findings of enquiry officer or his own 
conclusion — Held reasonable opportunity 

nn e3 ??} ai J^T?; aS not given - A I960 Punj 8 
(lu f 11) (DB). 




(29) Constitution of Jammu and Kashmir, 
Section 126 (2) and Proviso (b) — Discharge 
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of employee after holding departmental in¬ 
quiry — Opportunity was given to emplo¬ 
yee to defend his case at the stage of de¬ 
partmental inquiry — But the same was 
not given before order of discharge was 
issued — Order was void and inoperative. 
A 1965 J & K 53 (54, 55, 56) (DB). 

(30) Where the plaintiff was called upon 
to appear and did appear before a ‘Review¬ 
ing Committee’ which Committee found the 
plaintiff to be unsuitable. 

Held, that this did not satisfy the re¬ 
quirement of Art. 311. A 1958 Cal 551 (557). 

(31) Where no Enquiry Committee or 
Enquiring Officer was ever appointed and 
all that happened was that the appellant 
was summoned for interview with his 
superior Officer, it cannot be said that 
having had an opportunity to call evidence, 
the appellant had not claimed it and that 
therefore, he is estopped. A 1959 Cal 100 
(102, 103) (DB). 

(32) Enquiry against railway employee — 
Explanation by employee to show cause 
notice, reaching enquiring officer late, for 
no fault ofi employee — Explanation not 
considered — Held that there was no pro¬ 
per opportunity to show cause. (1961) 3 Fac 
LR 112 (114) (Cal). 

(33) Where the competent authority came 
to a definite conclusion that the charge had 
been found proved after he asked the offi¬ 
cer to show cause against punishment — 
Held that the officer had not been given 
reasonable opportunity to show cause 
against the punishment proposed to be in¬ 
flicted on him. A 1960 Punj 8 (10) (DB). 

(34) Failure to supply copies of state¬ 
ments of all witnesses examined at the in¬ 
vestigation stage and of first information 
report and photo-stat copies of alleged 
forged signatures, and failure to allow peti¬ 
tioner to engage a counsel or having assist¬ 
ance of a hand writing expert to cross- 
examine the Government handwriting ex¬ 
pert, amounted to denial of reasonable op¬ 
portunity to petitioner to show cause as to 
why he should not be removed from ser¬ 
vice. (1965) Pun LR (Sup) 456 (460). 

(35) Delinquent was asked to be present 
on a particular date when witnesses would 
be examined — Delinquent not told who 
would be examined and what they were 
going to state. Held : no reasonable opportu¬ 
nity was given. A 1968 Bom 290 (293). 

(36) Authority taking action on the basis 
of secret instructions from superior auth¬ 
ority — Government servant cannot be 
said to have reasonable opportunity of 
showing cause against action taken. A 1963 
Bom 121 (133, 135) (DB). 

(37) Where there was no evidence to 
show that the enquiring officer who fram¬ 
ed the charges and issued show cause no¬ 
tice, was appointed by punishing authority 
or appointed under authority of punishing 
authority, enquiry was h”ld vitiated. 1968 
Lab IC 302 (317) (DB) (AW. 

(38) Failure to permit the delinquent to 

cross-examine witness amounts to denial 
of reasonable opportunity to defend himself. 
1968 Lab IC 302 (315) : ILR (1967) 1 All 

239 (DB) ** 1980 Bom CR 377 (379). 


(39) Departmental enquiry — Allegation 
against railway servant of incivility to a 
passenger — Charge of using disgraceful 
language based on complaint complaining 
of awkward behaviour — Exact language 
used not stated — Findings - based on con¬ 
tents of complaint — Copy of complaint 
not made available to petitioner — Over¬ 
whelming evidence establishing petitioner’s 
innocence rejected — Opportunity to cross- 
examine the complainant not given — 
Charge held vague — Findings held, based 
on no evidence — Proceedings held vitiated. 
(1961) 3 Fac LR 25 (31) (All). 

(40) Where the charge against the peti¬ 
tioner, who was the Assistant Permanent 
Way Inspector, N. E. F. Railway, was that 
the derailment of certain train was caused 
by the excessive creep in the rails and the 
existence of excessive creep was the most 
important factor in the case and the en¬ 
quiry committee took that fact for granted 
on the basis of the report submitted by the 
Government Inspector of Railways. 

Held, that reasonable opportunity was 
not given to the petitioner under Art. 31JL 
(2) and the order of his removal could not 
be sustained. A 1960 Assam 51 (54, 55) 
(DB). 


(41) Order of discharge based on new 

ground not mentioned in second notice — 
Past record taken into account while infilct- 
ing punishment — No opportunity given to 
employee to meet the new ground or offer 
explanation for past record — Held pro¬ 
ceedings contravene Article 311 (2). 1968 

BLJR 815 (823, 824) (DB). 

(42) Charge-sheet containing 16 charges 
served on petitioner while still on hunger 
strike — Petitioner growing weak — Inspec¬ 
tor’s ex parte report on which charges were 
framed not supplied — Charge-sheet allow¬ 
ing only three days to show cause — Peti¬ 
tioner not having even piece of paper to 
make defence — No opportunity to study 
relevant documents — Time allowed to 
show cause held not sufficient — No rea¬ 
sonable opportunity held given to show 
cause. A 1969 Cal 397 (401): 1969 Lab IC 
1094. 


(43) Having regard to the manner in 
which the enquiry was held in this case, it 
was held that the petitioner was not given 
a reasonable opportunity of defending him¬ 
self and thereby denied the protection 
afforded by Art. 311 (2). A 1964 Madh Pra 


*18 (320) (DB). 

(44) Services of applicant, a temporary 
Government servant, transferred to newly 
tstablished university — Post offered to ap- 
>licant — Applicant writing to Head of De¬ 
triment for one year’s leave without pay 
>r accept resignation — No reply in spite 
tf reminder — Acceptance of university 
>ost and confirmation — Government after 
onsiderable time refusing leave and refus- 
ng to accept resignation and asking univer- 
;ity (Vice-chancellor) to restore services of 
pplicant to original Government post — 
Appointment to university post held legal 

_ nrHpr rpfiirnincr cprvi^ 


ces back to Government without hearing ap- 
plicant held bad as being against natural 
justice — Order quashed. A 1965 Pat 417 
(421 to 424) (DB). 
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(45) Enquiry against employee of State 
Transport Authority — Under Rule 15 (4) 
& (6) of Orissa Civil Services (Classification, 
Control and Appeal) Rules 1962, it is the 
right of delinquent to know time and place 
of evidence to be led on behalf of employer 
Authority — Held that petitioner was not 
afforded reasonable opportunity in the in¬ 
stant case. A 1970 Orissa 1 (2): 1970 Lab 
IC 47 (DB). 

(46) Government servant making certain 
statements in enquiry against others — 
Though statements did not amount to clear 
and unambiguous admissions of his own 
guilt authority wrongly treating them as 
such and removing him from service without 
a formal enquirv — Held the employee had 
no opportunity of showing cause against 
the charge framed against him. A 1961 SC 
1070 (1073, 1074). (A 1957 Madh B 15, Rever¬ 
sed.) 

(47) Statutory departmental inquiry in¬ 
to railway accident — Penalty of reduction 
in rank imposed on railway servant found 
responsible for accident — No separate de¬ 
partmental enquiry directed against him in 
respect of the charge — Order of reduction 
in rank held must be set aside on the 
ground that no reasonable opportunity was 
given to the servant. A 1960 SC 992 (993, 
994). 

(48) Withdrawal of higher grade salary 
— Giving opportunity of hearing is neces** 
sary. (1980) 1 Serv LR 639 (640) (Punj). 

(49) Order treating period of suspension 

as period not spent on duty — No Opportu¬ 
nity of hearing afforded to the servant — 
Order violates the principles of natural jus¬ 
tice. ILR (1976) 2 All 325: 1977 Lab IC 

(NOC) 9. 

(50) Public servant — Permission granted 
to cross efficiency bar — Cancellation of 
permission without hearing him — Unjusti¬ 
fied. 1979 Lab IC (NOC) 120 (Guj) 

(51) An order dismissing a delinquent 
passed without holding an enquiry and thus 
not giving reasonable opportunity to him 
to defend himself against the charges is 
liable to be quashed. (1970) 1 Cut WR 301 
(DB). 


(52) Employee not given opportunity to 
show cause against termination — Orde** of 
termination violates principles of natural 
justice. A 1970 Mad 424 (425): 1970 Lab IC 
330 ** (1976) 1 Serv LR 551 (552) (All) ** 
1975 Lab IC 838 (DB) (Orissa). (Disciplinary 
Inquiry — Not giving categorical finding 
on defence plea and not examining mate¬ 
rial witness in spite of delinquent’s applica¬ 
tion — Inquiry stands vitiated.) 


(53) Various amounts paid to delinquent 
as subsistence allowance during disciplinary 
proceeding — Delinquent cannot complain of 
lack of reasonable opportunity. 1975 Lab IC 
932 (932, 933) (Orissa). 

(54) Employee suspended — Subsistence 
allowance not paid — Inquiry conducted at 
2, Place 400 Kms. away for fixed H. Q. — 
1 ravelling expenses not paid even on re¬ 
quest — Ex parte order of dismissal — In- 
i<v 7 n for wan t of opportunity of hearing. 

«* Lab . IC 988 (989) (DB) (Orissa). 

loo) Dismissal of Police Constable after 

e Partmental enquiry under Sec. 7 — Co¬ 


pies of statements of witnesses taken in in¬ 
vestigation under Section 161 Cr. P. C. not 
given to constable. (1976) 2 All LR 467 : 1977 
Lab IC (NOC) 96. 

(56) Betterment of chances in service — 
Scheme prescribing training and a Depart¬ 
mental Examination — Passing resulting in 
advance increments — Selection by seniority 

— Participation in strike by candidates 
selected for training — Unauthorised absence 
treated as break in service — Deletion of 
name from list of eligible candidates for 
examination — No opportunity given to 
show cause — Action, held, was invalid. 1976 
Lab IC 934 (Bom). 

(57) Karnataka State Road Transport Cor¬ 
poration Employees Leave Rules (1964), Pt. 
Ill, Rule 6 — Absence for one year from 
duty — Termination of service without op¬ 
portunity to show cause — Principles of 
natural justice contravened. (1974) 2 Kant 
LJ 431 (433). 

(58) Termination of services in terms of 
F. R. 18 — Assam Fundamental and Subsi¬ 
diary Rules — Opportunity to show cause 
not given — Termination illegal — ’Cessa¬ 
tion’ of service pursuant to the Rule, in 
substance and effect, stands on the same 
footing as ”his removal” from service with¬ 
in the contemplation of Art. 311 (2). A 1976 
SC 37 (42). 

(59) Where a discretion is conferred on a 
statutory authority, however, wide may be 
the expression used, they do not envisage 
conferment of unrestricted power. A discre¬ 
tion has to be exercised lawfully and fairly. 
The words 'reviewing authority may pass 
such orders as it may deem fit’ under Re¬ 
gulation 18 of Commercial Bank Officers 
Employees (Disciplinary and Appeal) Regu¬ 
lations, 1976, do not envisage the power of 
passing an order which is illegal or arbi¬ 
trary. The General Manager while setting 
aside the reinstatement made under Reg. 15 
and ordering fresh enquiry and continuance 
of suspension of the employee in exercise of 
suo motu power of review without giving 
him an opportunity to have his say vis-a- 
vis the proposed action has caused prejudice 
to him. The order has therefore to be set 
aside. (1979) 2 Serv LR 152 (163) : 1979 Lab 
IC (NOC) 148 (DB) (Patna). 

(60) Departmental inquiry of a Railway 
servant — Exoneration by Inquiry Officer 

— Punishing Authority imposing severer 
penalty — Reasonable opportunity not given 
to delinquent Order held violated Art 311 
and also principles of natural justice ’ 1975 
SLWR 615 (Punj). 

(61) Where a local body conducting de¬ 
partmental enquiry against its employee 
submitted a charge-sheet, against delinquent 
employee and he denied the same, yet no 
evidence was led to prove the charges 
against him. nor was he allowed to cross- 
examine the witnesses, it could not be said 
that he was given reasonable opportunity 
as contemplated by the notification. A 1978 
SC 1407: 1978 All LJ 757: 37 Fac LR 108: 
1978 All WC 647: 1978 Serv LJ 707. 

(62) Issue of show cause, notice calling 
for reply to a charge of misconduct — Order 
terminating services passed before expiry 
of time allowed for submission of reply — 
Held was liable to be quashed it being in 
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contravention of Art. 311 (2). 1971 All WR 
(HC) 378. 

.(63) Enquiry conducted as in contravention 
of mandatory provisions of Rule 3 M. P. 
local Government Disciplinary Rules and 
order imposing punishment of reduction in 
rank held, illegal and could not be sustained. 
1968 MPLJ 754 : 1968 Jab LJ 1059 : 1969 
MPWR 20: 1968 Serv LR 867 (869) (DB). 

(64) Dismissal of employee under R. 19 (1) 
of Central Civil Services (Classification, 
Control and Appeal) Rules, 1965 because of 
his criminal conviction without complying 
with the provisions of the Rule — No 
summary enquiry held — No opportunity 
afforded to the employee — Order of dis¬ 
missal liable to be quashed. 1980 Serv LJ 
438 (443) (Andh Pra). 

(65) Where in an inquiry against mem¬ 
bers of judicial services for ascertaining the 
truth of the allegation of misconduct against 
them, the Enquiry Officer recorded state¬ 
ment of witnesses behind the back of the 
members, neither report nor statements re¬ 
corded were given to the members and the 
services of the members were terminated 
by the governor on recommendation of high 
court, the termination was declared void for 
want of opportunity as contemplated under 
Art. 311. A 1974 SC 2192: 1974 Lab IC 1380. 

(66) Departmental enquiry — Non-supply 
of copies of statements of witnesses ex¬ 
amined at fact finding enquiry — Delinqu¬ 
ent not represented by lawyer — It cannot 
be said that reasonable opportunity to cross- 
examine those witnesses was given tc de¬ 
linquent merely because earlier statements 
were read out before him during depart¬ 
mental enquiry. ILR (1973) 2 Delhi 714. 

(67) In a case where no enquiry was con¬ 
ducted and certain penalty was imposed on 
the Government servant on the basis of 
material contained in the show cause notice 
which was not based on any inquiry held 
that penalty imposed was illegal. Penalty 
to be imposed is to be determined only on 
the basis of the evidence adduced during 
the inquiry and not on any other material. 
1969 Cur LJ 17 (Punj). 

75. Departmental enquiry — General.— (1) 
Departmental disciplinary enquiry is not cri¬ 
minal proceeding. A 1967 Punj 450 (4G3) (FB). 

(1 - A) In industrial dispute against removal of 
a workman from service the plea of unfair lab¬ 
our practice or victimisation is normally raised. 
Therefore it is necessary to call tor explanation 
of a workman prior to, starting domestic enquiry 
against him. There is a basic difference in the 
nature of domestic enquiry against a workman 
and disciplinary proceedings against a public 
servant and in the case of .a workman greater 
protection is called for. (1974) 29 Fac LB 305 
(309, 313) (All). 

(2) Departmental enquiry —. Departmental 
Tribunals are not real Courts of law — Their 
powers, procedure and duty are usually pre¬ 
scribed bv rides under which they work. A 
1961 Cal 1 (12, 13) (SB). 

(.3) A verbal enquiry is no inquiry and can¬ 
not he substituted for the enquiry under Arti¬ 
cle 311 because oral enquiry would record no 
facts and would give no indication whether the 


procedure prescribed by Article 311 was follow- 
ed ;, (1970) 36 Cut LT 559 (DB). 

(4) To record the findings on the several 
charges and to forward them together with a 
copy of the report of the inquiry to the civil 
servant is of course the obvious duty of the 
punishing authority under Rule 17 (5) of Kerala 

An 19 S? ,P r 279 (284) °° 1979 Lab IC 
J[NOC) 119 (Cal). (Written brief bv Depart¬ 
ment not furnished to delinquent — Non-com- 
phance of Rule 14 (19) Central Civil Services 
(Classification, Control and Appeal) Rules (1965) 

7 Amounts to violation of principles of natural 
justice.) 

(5) The circumstances under which a discipli¬ 
nary action for misconduct should be started 
against a public servant must be left to the 
s< ?l e . discretion of the disciplinary authority. A 
disciplinary authority should exercise such dis- 
cretion in a bona fide and responsible manner. 
A 1964 Cal 506 (516, 517). (Overruled on an¬ 
other point in 1975 Lab IC 1647 (Cal).) 

(5-A) Proviso (a) — Order of punishment 
under — Essentials — Authority must apply its 
mind to facts and circumstances — Order must 
be speaking order. 

Before inflicting any of the three punishments 
mentioned in Article 311 (2) of the Constitu¬ 
tion, namely, dismissal, reduction in rank or 
removal, the competent authority has to apply 
its mind to the facts of the case to examine the 
conduct of the public servant concerned and to 
determine the nature or quantum of punishment 
which his conduct calls for. Further the order 
must be a speaking order. 1969 Cur LT 821 : 
ILR (1971) 1 Punj 514 (DB). 

(6) Administrative tribunal — Powers and 
duties of — Must act bona fide and with sense 
of responsibility. A 1964 Cal 503 (510). 

(7) Departmental enquiry — Enquiry con¬ 
sistent with the prescribed rules — Some of 
the charges proved — Punishment — Reasons 
which induced the punishing authority are not 
justiciable. ILR (1974) 2 Cal 373. 

(8) The two stages of a departmental enquiry, 
namely the enquiry involving the decision about 
the truth or otherwise of the allegations ahd 
later the taking of action are both equally judi¬ 
cial. A 1963 SC 395 (397). 

(9) Charge-sheet containing allegations of 
fraud not giving particulars of it — Witnesses 
whose evidence was relied upon not produced 
at inquiry — Held that the departmental in¬ 
quiry was conducted in a manner contrary to 
law and therefore the order of dismissal based 
on such inquiry should be set aside. A 1961 
Cal 40 (41, 42). 

(10) The departmental inquiry in a case 
which is fraught with grave consequence to the 
person sought to be proceeded against is a 
serious proceeding intended to give the officer 
concerned a chance to meet the charge and to 
prove his innocence. A 1963 Raj 57 (62). 

(11) Proceedings under Article 311 — Scope 
— Common law principle that one cannot both 
he a prosecutor and judge cannot be applied 
fullv to such proceedings. A 1967 Madh Pra 
81 (83) (DB). 

(12) Departmental superiors can initiate dis- 
ciplinarv proceedings against their subordinates. 
1966 Ker LT 141 (147).- 

(13) The power of taking disciplinary action 
is vested in the disciplinary authority. The 
civil or criminal Court has no such powers. A 
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1969 SC 30 (32) s 1969 Cri LJ 267 : 1969 Lab 
IC 194. 

(14) Departmental enquiry — Enquiry can- 
not be taken up by one not duly entrusted with 
it. A 1966 Madh Pra 58 (59, 60) (DB). 

(15) Departmental enquiry — The actual con- 
duct of an inquiry can be delegated by the 
head of the department concerned, though the 
power as such is not susceptible of delegation. 

A 1964 Andh Pra 407 (410, 411) (DB). 

(16) There is nothing in Article 311 to show 
that disciplinary proceedings cannot be initiated 
by authority other than appointing authority. 
(1970) 1 Lab LJ 567 : ILR (1969)' Cut 1003 
1971 MPLJ 363 s 1971 Lab IC (N) 5 (SC). 

(17) The Civil Services (Classification, Control 
and Appeal) Rules of 1952 do not require the 
minister who is the appointing authority to 
make the enquiry himself. The power to ap¬ 
point or dismiss an officer being an administra¬ 
tive one and not a judicial power which could 
be delegated only if there is an express or im¬ 
plied sanction, the enquiry by the Superintend¬ 
ing Engineer under the delegation of the power 
by the minister and the subsequent order ot 
dismissal passed by the minister acting on the 
report submitted by the Superintending Engi¬ 
neer, are not vitiated. A 1958 Andh Pra 112 
(115, 116) (DB). 

(18) Committee for enquiring into the mis¬ 

conduct of railway servants — Charges relating 
to conduct of railway employees in connection 
with strike of loco shed staff — Fact-finding 
enquiry committee appointed first — Mwmer ot 
fact-finding committee not disqualified from 
sitting on departmental enquiry. A 1963 Pat 
38 (42) (DB). r , , 

(19) It is not every infringement of any rule 
in the conduct of the enquiry that would attract 
Article 311 (2). The Tribunal for Disciplinary 
Proceedings merely holds an enquiry and sub- 
mits its report and that is not binding on the 
Government. It is a mere expression of the 
authority and it lacks both finality and auth- 
oritativeness which are essential tests of a judi¬ 
cial pronouncement. (1961) 2 Andh WR 4 (8) 
(DB). 

(20) If an enquiry is held, at a particular 
s * a g e > possibly to determine whether regular 

S roceeaings should be drawn up _ or started, it 
oes not debar a departmental trial after fram¬ 
ing a charge. A 1976 SC 2037 (2039) 

(21) The High Court will not quash the order 
of Government on the basis of mere infringe¬ 
ment of rules if a reasonable opportunity was 
given to the Government servant to defend him¬ 
self and he is not otherwise prejudiced. (1967) 
2 Andh WR 425 (434) (DB). 

(22) The fact of holding an enquiry against 
ft temporary Government servant is not by it¬ 
self decisive of the question whether Art. 311 
is attracted or not. An answer to this question 
depends on the facts and circumstances of each 
case and the type of the order passed. 1969 
Serv LR 160 (Punj). 

(23) In a -departmental enquiry held against 
ft Government servant, the enquiring officer has, 
when so required to appraise the evidence, to 
record its conclusion and, if he thinks proper, 
to suggest the appropriate punishment. (1963) 
67 Cal WN 859 (866) (DB). 

(24) Withholding of documents required by 
the petitioner before the Inquiry Officer may 


amount to denial of reasonable opportunity to 
defend. (1967) 2 An WR 253 (257. 258) (DB). 

(25) The evidence of an accomplice can be 
made the basis of a disciplinary order in a 
departmental enquiry. (1965) 2 Lab LJ 519 
(520) (DB). 

(26) Matter finally disposed of by competent 
authority cannot be reopened by his successor 
unless expressly provided by law. Principle ap¬ 
plies to all judicial cases, civil or criminal whe¬ 
ther decision is in favour of one party or other. 
Same principle governs executive matters like 
departmental inquiries. A 1954 Pepsu 129 

(131). 

(27) Termination order did not cast any 
stigma on the character and integrity of the 
appellant — No disciplinary proceedings were 
required to be held under Rule 12 of Madhya 
Pradesh Government Servants (Temporary and 
Quasi-permanent Service) Rules 1960 — In¬ 
formal enquiry against the appellant’s conduct 
does not fall within the mischief of Art. 311. 
(1969) 1 SCWR 1115. 

(28) A disciplinary proceeding against a Gov¬ 
ernment servant comes to an end when he re¬ 
tires and there is no power in Government to 
retain him in service so that a punishment may 
be imposed on him in a pending disciplinary 
proceeding. A 1968 Mys 206 (207) (DB) 00 A 
1967 Raj 82 (84) (DB). 

(29) The control which is vested in High 
Court over Courts is complete control, subject 
only to power of Governor in matter of ap¬ 
pointment (including dismissal and removal), 
postings and promotions of District Judges. It 
can hold enquiries, impose punishments other 
than dismissal and removal, subject to conditions 
of service and right of appeal if granted there¬ 
by and to giving of an opportunity of showing 
cause. A 1967 J & K 98 (103, 104, 105, 106) 
(FB). 

(30) A High Court in exercise of its powers 
of superintendence and control of the Courts 
subordinate to it and by virtue of the rules 
having the force of law under proviso to Arti¬ 
cle 309 read with Article 313 is vested with 
the power to hold an enquiry into the conduct 
of judicial officers and to determine provisionally 
the punishment which should be imposed upon 
them after affording them a reasonable opportu¬ 
nity of showing cause under Article 311. A 
1959 Andh Pra 497 (503) (DB). 

(31) Departmental Enquiry — Violation ot 
merely departmental instructions — No ground 
for quashing order of dismissal. (1962) 2 Lab 
LJ 586 (Andh Pra). 

(32) Procedure — Delinquent officer admit¬ 
ting charges and not desiring enquiry — En¬ 
quiry is not necessary either under Article 311 
or under Civil Service Rules. A 1961 Tripura 
1 (3). 

(33) Where a public servant refuses to take 
part in the inquiry proceedings against him, 
the Enquiry Officer could, proceed ex parte, 
but the finding against the absentee employee 
could be recorded only after examining evi¬ 
dence oral or documentary, against him. A 
1965 Raj 87 (90) (DB). 

(34) Enquiry — Conduct of —, Examination 
of delinquent officer at the commencement ot 
the enquiry and several times thereafter — 
Examination of witnesses subsequently — En¬ 
quiry held not fair and that the delinquent 
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officer not afforded a reasonable opportunity. 
A 1967 Madh Pra 91 (93, 94) (DB). 

(35) Master and Servant — Misconduct of 
civil servant — Right to proceed departmentally 

— Does not subsist after relationship of master 
and servant has come to an end. A 1963 Cal 
359 (362, 363, 364). 

(36) Under the provisions of R. 145 (1) and 
(3) of the Railway Establishment Code, the 
authorities are under no statutory obligation to 
effect an alteration in entry about date of birth 
(in service record) where they are not satisfied 
that any ground exists. It cannot be contended 
that orders of the authority turning down em¬ 
ployee’s representation about the correction re¬ 
garding his date of birth without holding an 
enquiry or affording an opportunity to substan¬ 
tiate the real date of birth, are liable to strike 
down as invalid on the ground that they were 
in violation of principles of natural justice. 
1968 Lab IC 1326 (DB) (Madh Pra). 

(37) Where the reinstatement by the Govern¬ 
ment was made as a consequence of the set¬ 
ting aside of the order of dismissal alone, and 
not because the inquiry had been irregular, or 
the findings were not accepted, but because 
the dismissal was thought to be by an auth¬ 
ority that was really not competent to order 
it. it could not be said that the setting aside 
of the order of dismissal and the reinstatement 
had the effect of quashing of the entire pro¬ 
ceedings and the cancellation of the old charge- 
sheet. A 1959 Madh Pra 404 (405, 406) (DB). 

(38) Dismissal from service — Petitioner, 
head constable, charged with neglect of duty 

— After preliminary enquiry explanation was 
called for as to why he allowed arrested per¬ 
sons to go away — Petitioner replied that the 
persons were not traced and prepared false 
panchanama — Notice under Art. 311 (2) serv¬ 
ed on him as to why he should not be dismiss¬ 
ed — After evidence was led on both sides 
and after consideration of evidence charge was 
held to be proved — Held there was no con¬ 
travention of provisions of the Constitution. 
JLR (1956) 11yd 326 (327) (DB). 

(39) The mere fact that the District Super¬ 
intendent of Police had acquitted the delin¬ 
quent would not deprive the State Government 
of its power under Sec. 25 (1) of the Bombay 
Police Act (1951) to hold him guilty of the 
offence of having demanded a bribe and dis¬ 
miss him. (I960) 62 Bom LR 1038 (1042, 1043) 
(DB). 

(40) Two employees working in Road Trans¬ 

port Department of the erstwhile State of 
Hyderabad dismissed from service for miscon¬ 
duct — Business of road transport taken over 
by Corporation and hence the petitioners in 
petitions challenging their orders of dismissal 
substituted the Corporation in the place of 
Government. A 1964 Andh Pra 407 (410) 

(DB). 

(41) The fact that a particular act attributed 
to tin* delinquent officer amounts to an offence 
under the Penal Code does not necessarily en¬ 
tail a duty on the part of Road Transport Cor¬ 
poration to take proceedings in a criminal 
Court. It is left to the choice of the Corpora¬ 
tion either to prosecute the delinquent or to 
proceed against him departmentally. A 1964 
Andh Pra 407 (412) (DB). 

(42) It cannot be said that without recourse 
to criminal Court, the delinquent officer can¬ 


not be proceeded against in a departmental en- 

qm ,7o\ JL 964) 2 ¥ ys L J 65 C71) (DB). 

(43) Where a departmental enquiry is start¬ 
ed against a civil servant on the ground that 
"fh th , e .instrumentality of his brother, he was 
taking bribe, the discharge of his brother, in a 
criminal proceeding on the charge under Sec¬ 
tion 162, I. P. Code, is not conclusive against 
the civil servant in the departmental inquiry 
ag ?»nst him. A 1959 Andh Pra 497 (504) (DB). 

(44) Government servant — Departmental 
enquiry against — Servant acquitted of offence 
by High Court — Departmental enquiry start¬ 
ed against same servant on same facts — It 
is not barred — There is no contempt of 
Court. A 1966 Guj 233 (235, 236) (DB). 

(45) Choosing of the venue of an enquiry 
against an employee suo motu by the enquir¬ 
ing officer does not vitiate the enquiry and 
does not violate the principles of natural jus¬ 
tice. There cannot be any hard and fast rule 
as to where the enquiry against an employee 
* to be ^eld an< * *h e only thing to be seen is 
whether the employee is in any way denied 
the opportunity of defending himself because 
the enquiring officer suo motu chooses the 
venue of the enquiry. When such opportunity 
is not denied, the enquiry is not vitiated. A 
1967 Cal 29 (30, 31). 

(46) Officiating post — Reversion to sub¬ 
stantive post — Government acting on advice 
of ad hoc committee — Order not bad oft that 
account. A 1966 Cal 402 (408) (DB). 

(47) Servant of District Board — Termina¬ 
tion of service for long continued absence with¬ 
out leave and without any justification — 
Absence of conditions of service under District 
Board — Ordinary law of contract between 
master and servant applies — District Board 
entitled to terminate service under Section 39. 
Contract Act — Termination not by way or 
punishment for misconduct — Principles of 
natural justice not applicable. A 1962 Pat 452 
(458) (DB). 


(48) Admission of guilt by the Government 
servant — Such admission used only to corro¬ 
borate independent evidence led to . prove 
charges against such servant — Enquiry pro¬ 
ceedings not vitiated. A 1967 Cal 381 (382). 

(49) Departmental enquiry — Findings of 
inquiring officer — Finding based on admis¬ 
sions of petitioner — Inquiry and findings can¬ 
not be said to be based on no evidence. A 
1976 Pat 158 (166) (DB). 

(50) Disciplinary proceedings — Propriety — 
Charges against officer amounting to not mere 
error in respect of orders passed in suits but to 
abuse of authority as Mamlatdar consisting in 
bias in favour of one party — Executive action 
against officer not illegal. 1962 Mys LJ (Sup) 
480 (487) (DB). 

(51) Disciplinary proceedings — Propriety — 
Disciplinary proceedings and prosecution when 
can be taken stated. 1962 Mys LJ (Supp) 480 
(484) (DB). 

(52) Charges not borne out from statement 
of allegation — Dates of acts of omissions and 
commissions not given —- Name of person 
making the allegations given — None of the 
above facts is indicative of the facts that fram¬ 
ing of the charges was mala fide. A 1963 
Punj 298 (318) : ILR (1962) 2 Punj 642 (DB). 

(53) Dismissal on ground of disobedience — 
Finding of appellate authority based on admis- 
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sion in petition of appeal itself — No inquiry 

is necessary. A 1967 Orissa 26 (28). 

(54) Preliminary enquiry held to satisfy 
whether there is reason to dispense with ser¬ 
vices of temporary employee or to revert him 
to substantive post — Such enquiry is not a 
departmental enquiry and can be held even 
ex parte. A 1964 SC 1854 (1862). 

(55) Rule 4 (2) of the U. P. Disciplinary 
Proceedings (Administrative Tribunal) Rules, 
1947, imposes an obligation on the Governor to 
grant a request made by the gazetted Govern¬ 
ment servant that his case should be referred 
to die Tribunal under the Rules and not by 
an appropriate authority under R. 55. A 196o 
SC 1618 (1620) : 1963 All LJ 617. 

(56) Disciplinary proceeding — Fact that the 
employee was found guilty of commission or an 
offence would be enough to sustain the charges 
even if past record so far he is concerned are 
not taken into consideration —^ If one charge 
is sustained, whether the earlier conduct was 
taken into consideration or not, would not be 
of relevant consideration. 1980 Lab IC (NOC) 

11 (Cal). 

(57) Orissa Civil Service (Classification, Con¬ 
trol and Appeal) Rules, 1962 — Enquiry by 

Administrative Tribunal under Rules —- Award 
of punishments, ordered to be entered in con¬ 
fidential Character Roll of delinquent — Such 
order by itself is not punishment. 1974 All 
Serv Rep 137 : (1973) 2 Cut VVR 1479. 

(58) Non-compliance with Art. 311 — Order 
of dismissal nullity — Deemed continuance in 
service — No question of reinstatement. 196o 

Jab LJ 1036 : 1969 MPLJ 54 

(59) Disallowing pension and/or death-cum- 

retirement gratuity — Departmental en( iuiry 
•— Not necessary. 1972 Lab IC 516 (519, 5-0) 
(Delhi). , ,. 

(60'» Misconduct — Disciplinary proceedings 
— Mysore State Electricity Board — Com¬ 
plaint.' Supervisor (Petitioner) working during 
day shift at service station — Complaint re¬ 
ceived as to snapping of electric wires 
Failure to attend to complaint (leading to 

electrocution of school bov) hehl dereliction 
of duty. (1972) 1 Mys LJ 483. 

(61) Disciplinary proceedings — Misconduct 
—- Charge that delinquent accepted bribe tor 
renewing licence — Delinquent having no au¬ 
thority of renewal — Charge held, not proved 
■— Action unwarranted. 1980 Lab IC (NOC) 
^1 (DB) (Mad). 

(62) Departmental enquiry against an em¬ 
ployee on the allegation of misconduct on 

K ound of bigamy — Employee pleading disso- 
tion of first marriage prior to contracting 
second marriage by custom — Held that the 
enquiry officer had no jurisdiction nor he was 
competent to determine, when the plea was a 
dissolution of marriage by custom. (19/6) 1 
Serv LR 35(1 (358, 359) (Delhi). 

(03) Disciplinary proceedings —- Delay in — 
Whether Government servant is kept under 
suspension or not, departmental proceedings 
started against him must be concluded as expe¬ 
ditiously as possible — Lapse of seven year* 
Without any acceptable explanation Is inordi¬ 
nate and may lead to conclusion that entire 
proceedings were dropped. A 1971 Mad 170 
073, 174) : 1971 Lab IC 452. 


(64) Disciplinary enquiry — Delinquent, a 
Magistrate alleged to have taken erroneous 
view of law —- Absence of mala fides on the 
part of delinquent — Action of delinquent 
docs not amount to misconduct —*■ Enquiry in¬ 
valid. 1977 Raj LW 445 : (1978) L Serv LR 
835. 

(65) A disciplinary authority is entitled to 
take a lenient view in passing an order on 
consideration of the mitigating factors e. g. long 
period of suspension, past clean record of 
service, financial and material suffering during 
the period of suspension. (1971) 1 Andh WR 

21L . , t 

(66) Ex parte enquiry into misconduct —■ 
Civil servant unable to be present owing to 
non-payment of subsistence allowance during 
suspension — Dismissal order based on report 
by appointing authority — Cannot be sustain¬ 
ed. 1971 SCD 272 : 1971 Ker LR 67 (SC). 

(67) Enquiry — Delinquent failing to attend 
enquiry due to paucity of funds resulting from 
non-payment of subsistence allowance — En¬ 
quiry is invalid. A 1973 SC 1183 (1154, 1185) ; 
1973 Lab IC 778. 

(68) Orissa Civil Service (Classification, Con¬ 

trol and Appeal) Rules (1962), R. 12 — Orissa 
Service Code, R. 91 — Disciplinary proceed¬ 

ings — Period of suspension —- Direction to 
treat th° period as such, even after passing 
order of dismissal — Direction does not amount 
to double punishment — It is supported by 
Rule 12 of (1962) Rules and R. 91 of the Code 
ILR (1977) 2 Cut 288. 

(69) Absence from duty treated as leave 
without pay — Absence would be considered 
as condoned and regularised — Disciplinary 
proceedings on basis of such absence — In¬ 
valid. 1978 Lab IC 1424 (1425) (Goa). 

(70) Disciplinary action for alleged inten¬ 
tional absence — Extraordinary leave granted 
to the delinquent for the period held nullified 
the basis of the charge. A 1976 Andh Pra 75. 

75 (a). Findings of.— (1) Where law express 
ly recognises alternate forms of relief, it im¬ 
pliedly recognises exercise of discretion in 
choosing which form of relief should be grant¬ 
ed where a Court or Tribunal is invested with 
discretion, exercise of it must be regulated by 
established principles of justice. (1965) 10 

Fac LR 223 (226, 227) (Cal). 

(2) Departmental enquiry —r Dereliction of 

duties — Enquiry Officer and Disciplinary Au¬ 
thority bound to apply their mind scrupulously 
to the material on record and come to a defi¬ 
nite finding — A halting and inconclusive find¬ 
ing serves no purpose — Central Civil Service# 
(Classification, Control and Appeal) Rulej (1935), 
R. 14. 1975 Lab IC 73 (Him Pra). 

(3) Police Standing Order No. 95 (4) pre 

scribes the procedure with regard to the record¬ 
ing of findings by the enquiry officer. Under 
this Order, the enquiry officer records his find¬ 
ings on the basis of the evidence produced by 
both sides. The finding of the enquiry officer 
is more in the nature of a report to the com¬ 
petent authority to enable it to pass final 

orders. A 1960 Andh Pra 473 (477, 478, 479) 
(DB). 

(4) The Enquiring Officer to whom actual 
conduct of enquiry is delegated is not entrust¬ 
ed with the power of imposing the punishment 
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His duties commence and end with finding tho 
facts. He is merely a fact finding authority. 
A 1964 Andh Pra 407 (411) (DB). 

(5) It is the punishing authority who is to 
decide on the report of the enquiring officer 
as to what action is to be taken against the 
employee. How he arrives at the decision is 
no concern of the delinquent. Even if the 
pimishing authority decides in consultation 
with any officer, the decision is not open to 
challenge and it cannot be said that the punish¬ 
ing authority did not apply his mind to the 
enquiring officer’s report merely because he 
adopts the decision of another officer. A 1967 
Cal 29 (30, 31) 00 A 1980 SC 1170 ; 1980 Lab 
IC C54 (656, 657). (Disciplinary proceedings 
— Disciplinary authority arriving at its own 
conclusion on material available to it — Its 
findings and decision cannot be said to be 
tainted with any illegality merely because it 
consulted Vigilance Commissioner and obtain¬ 
ed his views on the very same material.) 00 
ILR (1974) 2 Cal 373. 

(6) The finding of Enquiry Officer should 
not be too short and should contain discussion 
as to how he came to his conclusions. (1960) 
12 Fac LR 80 (86) (Cal). 

(7) Disciplinary authority — Duly of — 
Order removing delinquent from service —• 
Should be a self-contained speaking r rder and 
not cryptic. A 1978 SC 1277 : 1978 Lab IC 
1106. 

(8) Disciplinary enquiry for misconduct — 

Enquiry Officer and the disciplinary authority 
in coming to the conclusion that the delin¬ 
quent employee was guilty of the charge, act¬ 
ing illegally without proper evidence and in 
disregard of material evidence — Order of 
punishment cannot be sustained. (1978) 37 

Fac LR 290 : 1979 Lab IC (NOC) 11 (Ker). 

(9) The Enquiring Officer must come to a 
finding on proper evidence on the charges 
framed against the delinquent servant though 
such servant does not submit any e.vplanation 
or appear at the enquiry proceeding. Even cn 
mere admission of the servant, charges cannot 
be held to have been established. 1972 Lab 
IC 734 (735) (Cal). 

(10) In a disciplinary proceeding the accuracy 
of proof must not be judged by the standard 
of criminal trial — Dismissal of servant for 
allowing misuse of privilege pass by his broth¬ 
er — Finding based on circumstantial evi¬ 
dence — Dismissal not improper on ground of 
absence of direct evidence to prove handling 
over of pass by servant to his brother. 1968 
Lab IC 1535 (1539) (Cal). 

(11) An Appeal Committee should record 
their own findings, apart from referring to find¬ 
ings in enquiry report. (1965) 10 Fac LR 223 
(227) (Cal). 

(12) Disciplinary proceedings — Inquiry Offi¬ 
cer travelling beyond scope of charges and 
giving findings on material not forming part of 
record —. Order of removal based on such re¬ 
port vitiated as not giving reasonable opportu¬ 
nity to Government servant. A 1962 Punj 289 
(292). (A 1960 AH 618, Dist.) 

(13) Powers and duties of statutory bodies — 
Orders of authorities conducting departmental 
proceedings against delinquent public servants 
ore not like judgments in law Courts and may 
not necessarily indicate nature of evidence in 


?r>PP° rt ft very finding. 1966 BLJR 825 (830) 

(14) Charge of particular kind of misconduct 
on basis of certain facts — Consideration of 
extraneous facts and character of person charg¬ 
ed in arriving at finding and imposing punish- 

™e u t — Findings cannot be maintained. A 1959 
\>al 1 (6) (OB). 

(15) A civil servant can question the correct- 
ness of the findings in showing cause against 
the penalty proposed to be inflicted on him. 
A 1960 Andh Pra 473 (477) (DB). 

(16) Order of dismissal based on only one 

finding Finding given in violation of rules 
of natural justice Dismissal illegal. 1968 

Lab IC 1345 (1348) : 1968 Cur LJ 417 (DB) 
(Punj). 

(17) Departmental enquiry — Finding of 
guilt reached on evidence including a piece of 
inadmissible evidence — Conclusion reached 
cannot be set aside in the presence of other 
clear and specific evidence. 1980 Lab IC 
\NOC) 65 (Kant). 

(18) Disciplinary proceedings against Sub- 
Inspector on certain charges involving breach 
of Rr. 20 and 23, Government Servants* Con¬ 
duct Rules (1926) — Suspension — Charges 
not proved — Warning administered a« a dis¬ 
ciplinary penalty held was without any basis 
and could not be sustained — Government Ser¬ 
vants’ Conduct Rules (1926), R. 20. A 1971 
SC 156 (159) : 1971 Lab IC 23. 

(19) Enquiry against railway employee —■ 

Order of removal based on two charges —. 
One of charges found to be unsustainable — 
Order can be sustained. A 1969 SC 966 (969) s 
1969 Lab IC 1368. (A 1963 Punj 336, Revers¬ 
ed.) 00 A 1976 Pat 158 (163) (DB) 00 1977 

Serv LWR 321 (Punj). 

(20) Dismissal of civil servant after depart¬ 
mental enquiry — Writ proceedings challenging 
dismissal order — Findings of tribunal on some 
charges vitiated — Dismissal order cannot be 
upheld on remaining findings. A 1961 Cal 1 
(15, 19, 21) (SB). 

(21) Removal of railway employee — Mate¬ 
rial evidence not considered by Inquiry Officer 
or Punishing Authority — Order of removal is 
liable to be set aside. 1969 Lab IC 773 (778) 
(Cal). 

(22) Departmental enquiry against servant 
for misconduct — Charge that delinquent gave 
threat of assault to Officer — Mere obstruction 
may not amount to threat of assault. 1968 
Lab IC 584 (586) (Cal). 

(23) Enquiry Officer was wrong in giving a 
finding on a matter without any charge regard¬ 
ing it and without evidence in support of the 
finding. (1966) 12 Fac LR 213 (219) (Cal). 

(24) Where in a departmental enquiry, charge 
against Head Constable was carelessness and 
negligence in losing an application, and the 
punishing authority also took into consideration 
another charge relating to creation of false 
and fabricated evidence, which did not form 
part of the enquiry. Held, delinquent could 
not be punished for which he was not charged. 
1978 Sorv LWR 278 (279) (Punj & liar). 

(25) When a fictitious entry in general cash 
register made by. the Accountant is initialled 
by the Delinquent Officer and the entry also 
shows that certain sum was recovered and not 
that it was advanced the Tribunal’s finding 
that the officer was a party to the fraud or it 
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was made at his instance is arbitrary and capri¬ 
cious. (1972) 1 Cut WR 568. 

(26) Compulsory retirement of civil servant 

—r Enquiry by Tribunal for disciplinary pro¬ 
ceedings — Recommendations by Public Ser¬ 
vice Commission agreeing with findings of Tri¬ 
bunal and also mentioning that evidence in en¬ 
quiry left suspicion about officer being corrupt 
»—- Order held, was passed not on mere suspi¬ 
cion. A 1966 SC 1827 (1830, 1831, 1832>. 

(W. A. No. 78 of 1961, D/- 1-11-1962 (Mad), 
Reversed.) 

(27) Enquiry against public servant on seve¬ 
ral charges of serious misconduct, negligence 
in duty, etc. — Main charges of serious mis¬ 
conduct proved — Dismissal of public servant 
is lawful. A 1967 Pat 43 (49) (DB) 00 (1978) 

1 Serv LR 761 (DB) (Raj). 

(28) Moneys recovered from house of Gov¬ 
ernment servant, disproportionate to his salary 
*— Burden of proof is on the public servant. 
A 1963 Orissa 73 (77, 78) (DB). 

(29) Findings in departmental enquiry is not 
binding on Government who are the final au¬ 
thority. A 1963 Orissa 73 (77, 78). 

(30) Civil Court is not competent to sit in 
Judgment over decision of competent authority 
provided the public servant has been afforded 
opportunity to defend himself consistent with 
the constitutional guarantee. A 1964 Pat 102 
(109) (DB). 

(31) In proceedings under Article 226 of 
the Constitution the High Court cannot sit in 
appeal over the findings recorded by a compe¬ 
tent inquiry officer in a departmental enquiry 
and cannot reappreciate the evidence. But if 
it is shown that the impugned findings record¬ 
ed by the inquiry officer are not supported by 
any evidence the High Court would be justi¬ 
fied in setting aside the findings. (1978) 1 
Serv LR 761 (DB) (Raj). 

(32) Government servant — Disciplinary 
proceedings — Finding of guilt recorded —• 
High Court will not reappreciate evidence to 
find out whether finding was based on suffi¬ 
cient evidence. 1980 Lab IC (NOC) 65 (Kant). 

(33) Normally for one charge there should 
not be more than one punishment and if when 
there are more charges than one and more 
punishments are proposed to be inflicted than 
one, it is the duty of the disciplinary authority 
to state for which charge he proposed to in¬ 
flict which punishment. A 1962 Tripura 15 (19, 
20 ). 

(34) Whether a particular act constitutes 

moral turpitude or not, does not depend upon 
the . subjective satisfaction or discretion of the 
disciplinary authority. Every case has to be 
fudged and decided on its own facts and cir¬ 
cumstances in the context of the conduct of 
the delinquent. In a given set of facts a parti¬ 
cular offence may not constitute moral turpi¬ 
tude but in another context it does. (1977) 2 
Cal LJ 98 (107). . 

(35) Disciplinary proceedings — Findings of 
guilt based on preliminary statements of wit¬ 
nesses in preference to their depositions dur¬ 
ing enquiry —, No illegality. 1978 Lab IC 
1174 (1176) (DB) (Ker). 

75 (b). Evidence.— (1) Technical rules of 

evidence are inapplicable to departmental en¬ 
quiries under this Article. (1972) 2 Andh Pra 

LJ 127. 


(2) Departmental proceedings are not in the 
same category as criminal prosecutions or even 
a civil proceeding in court and provisions of 
Evidence Act do not apply. Nevertheless, 
ordinary principles of proof and also rules of 
natural justice must be applied. Charges must 
be proved by prosecution and it is not duty 
of delinquent to prove any part of it. (1959) 
63 Cal WN 702 (704) 00 1974 Lab IC 570 
(572) (Orissa). 

(3) Even in disciplinary proceedings, the 
charge framed against the public servant must 
be held to be proved before any punishment 
can be imposed on him. A 1966 SC 1827 
(1832). 

(4) The Enquiry Officer in stating that the 

judgment of tne Magistrate in a criminal trial 
against the public servant could not always be 
regarded as binding in a departmental enquiry 
against that public servant does not commit 
any error. A 1963 SC 1723 (1726, 1727, 

1728). 

(5) Witness stating in his chief examination 

that his earlier statement during investigation 
was taken under duress and making it unneces¬ 
sary for accused to cross-examine him — Even 
then rule of natural justice can be said to have 
been complied with if opportunity to cross- 
examine witness was given. (1966) 79 Mad 

LW 428 (433) 00 A 1962 SC 13 44 (1346, 
1347). (When the public servant declined to 
take part in the proceedings and failed to re¬ 
main present, it was open to the Enquiry Offi¬ 
cer to proceed on the materials which were 
placed before him.) 00 (1967) 15 Fac LR 80 
(83) (All) 00 A 1967 Madh Pra 81 (84) (DB). 

(6) Rules of evidence which may be nothing 
but rules of justice may be relevant in decid¬ 
ing whether sufficient opportunity was or was 
not given to show cause against the charges. 

A 1958 All 532 (538). 

(7) Standard of proof in criminal case is 
fundamentally different from that in depart¬ 
mental proceedings — In latter, authorities can 
accept previous report of accomplice which, 
according to them, was supported by other 
pieces of evidence. 1966 BLJR 825 (834) (DB^ 
00 A 1967 Pat 43 (49) (DB) 00 ILR (1974) 2 
Cal 373. 

(8) In departmental enquiries, the evidence 

of an accomplice is not necessarily unacceptable. 
Where the Tribunal was aware of the fact • 
that it was dealing with the evidence of an 
accomplice and with that awareness the evi¬ 
dence was accepted and acted upon, an order 
made on the basis of that evidence cannot be 
regarded as not reasonably founded on ac¬ 
ceptable evidence. (1979) 1 Serv LR 479 

(483) : 1979 Lab IC (NOC) 125 (Ker). 

(9) Witnesses’ earlier statements read out 
and charged officer asked to cross-examine — 
No adequate opportunity. A 1963 All 94 (100, 
101) (DB). (A 1961 All 45, Reversed.) 

(10) Departmental disciplinary proceeding 
against public servant — Though technical 
rules of criminal trial do not apply yet mere 
suspicion should not take place of proof. 1969 
Lab IC 896 (898) : 35 Cut LT 391 (DB). 

(11) Criminal P. C. (1898), S. 162 — Not 

applicable to departmental enquiries against 
£yil. slants. (1960) 2 Lab LJ 464 (466) 

(DB) (Andh Pra). 

.(12) Confession not strictly in accordance 
with Section 164, Criminal P. C. — If can be 
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used in departmental enquiry. A 1959 Tripura 
51. 

(13) The inquiry officer is not bound to see 

that the provisions of S. 173 (4), Criminal P. C., 
are observed before he proceeds to record evi¬ 
dence in the inquiry. A 1958 Punj 27 (29) : 

1958 Cri LJ 94. 

(14) If the circumstances established by tho 
department in the departmental enquiry can be 
explained on a hypothesis which may be con¬ 
sistent with the innocence of the person charg¬ 
ed, then the Court in the exercise of its writ 
jurisdiction can rectify the error committed by 
the disciplinary authority. 1968 Raj LW 272 
(285) (DB). 

(15) An enquiry by the Tribunal is of a 
quasi-judicial nature. And it is implicit in R. 7 
of the Tribunal Rules that the findings of the 
Tribunal must be based on some evidence ad¬ 
duced before it. If there is no evidence then 
its findings are liable to be quashed by the 
High Court. ILR (1959) Cut 425 (434) (DB) 

(16) Where the enquiring officer did not 
find any collusion of the delinquent official 
with the criminals as a result of which tho 
theft from the wagon took place, the delin¬ 
quent could not be punished. (1978) 1 Serv 
LR 755 (756) (Cal). 

(17) The power of a Court and an enquiring 
officer to shut out evidence can only relate to 
relevancy or where there is a legal bar or even 
a moral bar to permitting the evidence being 
led. A 1963 All 94 (99) (DB). 

(18) As a general rule, all the witnesses 
brought forward by a party ought to be exam¬ 
ined. It is the bounden duty of the enquiry 
officer as well as the disciplinary authorities to 
receive all the evidence tendered unless tho 
object of summoning a large number of wit¬ 
nesses clearly appears to be to impede the 
adjudication of that case or otherwise to 
obstruct the ends of justice. It is only in a 
case where the enquiry officer is satisfied, for 
reasons which he ought to record, that the re¬ 
quest to refer such evidence is frivolous or 
vexatious or is made to unnecessarily prolong 
the enquirv that the enquiry officer can reject 
such request. 1973 Lab IC 1067 (1070, 1071) 
(Andh Pra). 

(19) Refusal to record evidence of witnesses 
cited so I el v on the ground that in the opinion 

not present 
against the 
of principles 

1067 (1070, 


(1963) 


of the F.nquiry Officer they were 
at the time of incident alleged 
delinquent amounted to violation 
of natural justice. 1973 Lab IC 
1071) (Andh Pra). 

(20) There is no doubt that there must be 
adequate legal evidence in departmental inquiry, 
to support the finding of the tribunal concern¬ 
ed. But this rule does not permit Courts tc 
appreciate the evidence at a departmental in¬ 
quiry or before a domestic tribunal. A 1963 
Guj 197 (200) (DB). 

(21) The enquiring officer must not 
his personal knowledge of the facts 
case while enquiring into the charges 
the civil servant. A 1958 SC 86 (91) 


import 

of the 

against 
oo A 


1956 Cal 278 (279) 00 (1954) 58 Cal WN 988 
(989). 

(22) Witnesses who are under the control 
of the disciplinary authorities and whom the 
delinquent desires to examine should be pro¬ 
duced for examination. The authorities, how¬ 


ever, have a discretion in the matter. 

67 Cal WN 966 (976) (Cal). 

(23) According to U. P. Police Regulations, 
hearsay evidence inadmissible — Finding bas¬ 
t’d on inadmissible evidence cannot be sustain¬ 
ed — Dismissal of Police Officer. A 1959 All 
223 (224) : 1959 Cri LJ 411 (DB). 

(24) The delinquent officer cannot insist 
upon the. enquiring officer following any parti¬ 
cular nroer for the examination of the wit- 

-ited by him. A 1966 Mad 203 (217) 

(FB;. 

(25) No evidence to show that delinquent 
communicated information to Press —* Corres¬ 
pondent and authority framing charge not exam¬ 
ined on ground that they would not like to 
disclose the source — Held, delinquent was 
denied reasonable opportunity to defend 
himself. 1956 MPLJ 325 (329) (DB). 

(26) In order to find a person guilty on cir¬ 
cumstantial evidence the circumstance or the 
circumstances must be such as would irresist¬ 
ibly lead to an inference of the guilt of the 
person charged with the offence. A 1954 Cal 
503 (512, 515, 519). 

(27) Departmental enquiry — Disciplinary 
authority is not bound by conclusion reached 
bv enquiry committee — Conclusion of Disci¬ 
plinary Authority supported by evidence and 
one which could have been reached by reason¬ 
able man — High Court in certiorari jurisdic¬ 
tion would not interfere with that conclusion. 
A 1969 SC 966 (968) : 1969 Lab IC 1368. 
(A 1963 Punj 336, Reversed.) 

(28) In simple and devoid of complexity 

cases where there is no likelihood or probabi¬ 
lity of the purport or the effect of evidence 
being misunderstood or forgotten by the en¬ 
quiring officer, evidence to reduce to writing 
the evidence does not vitiate the enquiry unless 
recording of evidence is made obligatory by 
some statutory provision. (1966) 2 Mys LJ 

97 (102) (DB). 

(29) Order of dismissal based on finding in 
ex narte enquiry recorded without examining 
evidence. — Article 311 (2) can he invoked 
and order quashed. A 1965 Raj 87 (90) (DB). 

(30) All evidence in support of the charges 
against the officer should be recorded on the 
date of hearing and in the presence of the offi¬ 
cer accused. Where the statements of some of 
the witnesses were not recorded in the presence 
of the officer and the inquiry officer, hut were 
recorded by some other officer and the wit¬ 
nesses were produced only for being cross-exam¬ 
ined. there is non-compliance with R. 245 of 
the General Circulars and Standing Orders. A 
1960 Mys 159 (160, 161) (DB). 

(31) Disciplinary proceedings against Govern¬ 
ment servant — Burden of proof — It is for 
the Government to prove the charges levelled 
against his servant and not for the servant to 
substantiate his defence. A 1962 Tnpura 15 
(17, 18). 

(32) Departmental enquiry — Hearsay evi¬ 
dence is admissible provided the essential con¬ 
dition that an opportunity was afforded to the 
parties to comment and contradict such evi¬ 
dence was fulfilled. It is, however, open to 
a tribunal of fact not to render it anv proba¬ 
tive value. 1972 Lab IC 457 (462) (Orissa). 

(33) Departmental enquiry — Hearsay evi¬ 
dence — Probative value —- Question not con¬ 
sidered in view of the fact that even accepting 
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the hearsay evidence charge was not established. 
(1974) 2 Cut WR 764. 

(34) Evidence Act (1872), S. 60 —- On 

checking Inspector's report Bus Conductor 
charged with embezzlement by charging fares 
from passengers without issuing tickets — Pas¬ 
sengers not produced as witnesses before En¬ 
quiry Officer —r Inspector’s statement bemg 
hearsay is not admissible — Termination order 
based on Inspector’s statement is invalid. 1975 
Lab IC 986 (989) (DB) (Punj). (Overruled in A 
1976 Punj 381 (FB).) 

(35) Prosecuting agency leading no evidence 
— Delinquent Officer not required to lead any 
evidence. A 1963 Raj 57 (62).. 

(36) If State relies only on documentary evi¬ 
dence, no oral enquiry is necessary —7 If with- 
out oral evidence finding cannot be given, then 
oral enquiry must necessarily be held before a 
finding can be given against the officer. A 
1968 Bom 290 (293). 

(37) It cannot be laid down as a general 

rule that an enquiring officer has the power to 
fix a day by which the charged officer must 
summon his defence witnesses and if they are 
not summoned by that date then the enquiring 
officer has the right to refuse to let the charg¬ 
ed officer examine those witnesses in his de¬ 
fences at the enquiry. A 1963 All 94 (99) 

(DB). 

(38) Charged officer, though given adequate 
opportunity for calling witnesses, found guilty 
or laches or of resorting to dilatory tactics —• 
Enquiry Officer may refuse to examine defence 
witnesses. A 1963 All 94 (99) (DB). 

(39) Delinquent charged for removing impor¬ 
tant documents from Government files — 
Punished for removal of documents on receipt 
of illegal gratification — Copy of relevant let¬ 
ter alleging removal of documents on receipt 
of illegal gratification not given to delinquent 

— Dismissal illegal — Loss of documents from 
Government files due to negligence of Record- 
Keeper — Not sufficient ground for dismissal 

— Proof that he deliberately removed papers 
on receipt of illegal gratification is necessary. 
1979 Lab IC 1102 (1111) (All). 

75 (c). Natural justice, rules of.—- (1) Natural 
justice — Opportunity to show cause against 
action proposed must be given to the employee. 
A 1968 SC 240 (243) °® A 1959 Punj 402 
(412) (DB) 00 1973 BLJR 558. (Dismissal by 
using statements made behind his back and 
without holding enquiry in his presence.) 00 
(1973) 1 Serv LR 283 (Punj) 00 (1973) 1 Serv 
LR 744 (Pat) 00 (1978) 19 Guj LR 535 : 1977 
Lab IC (NOC) 88 (Guj). (Leave granted — 
Revocation of leave and direction to recover 
leave salary — Pecuniary loss — Opportunity 
t>f hearing to employee must be given.) 00 
Assam LR (1971) Assam 281 (DB). (Principles 
of natural justice —r Non-observance —r Inquiry 
is vitiated.) 

(2) Every Tribunal has its own procedure. 
Whatever the construction or composition of a 
tribunal may be, it is expected to follow the 
principles or natural justice. 1968 Lab IC 743 
(745, 746) (Mad). 

(3) What is guaranteed by Article 311 of the 
Constitution is not a mere enquiry, regardless 
of fairness, but one which is fair and adequate. 
1976 Lab IC 1263 (1273) : (1975) 2 Serv LR 
«83 (Delhi). 


(4) Natural justice is a very elastic term. Its 
rules vary from Tribunal to Tribunal and one 
cannot universally apply the same principles in 
all cases or to determine the question with 
reference to any preconceived notions. A 1968 
Delhi 269 (272) : 1968 Lab IC 1402 00 (1971) 

2 Serv LR 240 (Delhi). (Part of statement ot 
petitioner recorded by another officer of same 
cadre and similarly authorised —r On facts 
held that there was no violation of any rule 
of natural justice involved in his being exam¬ 
ined in part by another officer.) 

(5) By making it obligatory on enquiring au¬ 
thority to observe rules of natural justice, it 
cannot be said that protection under Article 311 
is made applicable to those not entitled to it 
(1967) 2 Lab LJ 782 : (1966) 70 Cal WN 925 
(937, 948) (DB). 

( 6 ) The fact that the Government servant 

concerned did not ask for an enquiry as for an 
opportunity of showing cause vis-a-vis the pro¬ 
posed action is no excuse for non-compliance 
with the provision of Art. 311 (2). (1979) 3 

Serv LR 198 (200) (Ker). 

(7) Though Art. 311 (2) simply speaks of 

‘reasonable opportunity* being offered to delin¬ 
quent employee, substance of constitutional 
guarantee is nothing but compliance with 
principles of natural justice. 1968 Lab IC 584 
(585) (Cal). 

( 8 ) By natural justice is meant that which is 
founded in equity, in honesty and right and 
its principles are : ( 1 ) a person must not be a 
judge of his own cause; ( 2 ) a person must not 
be condemned unheard and (3) the decision 
must be made in good faith. (1957) 2 Lab LJ 
668 : 70 Mad LW 965 (971, 972). 

(9) Tribunals conducting departmental en¬ 

quiries should observe rules of natural justice 
Buch as, (i) party should have opportunity oi 
adducing all relevant evidence on which he 
relies; (ii) evidence of the opponent should be 
taken in his presence; (iii) he should be given 
the opportunity to cross-examine the witnesses 
and (iv) no material should be relied on against 
him without his being given an opportunity of 
explaining them. A 1969 Manipur 36 (39) : 

1969 Lab IC 561 00 A 1963 Orissa 73 (77) 

(DB) 00 1977 Lab IC (NOC) 45 (DB) (Gauhati) 
•° 1975 Lab IC 1647 (1650) (Cal) 00 (1972) 

1 Cut WR 998 00 (1972) 1 Andh WR 1 : 
(1971) 1 Serv LR 507 00 1972 Lab IC 119 
(122) (Pat). 

(10) Two of the principles of natural justice 
which generally apply to all departmental en¬ 
quiries are ( 1 ) a person must be clearly and 
specifically told the offences with which he i» 
to be charged and ( 2 ) he must not be con¬ 
demned unheard. A 1958 All 532 (539). 

(11) Rule 55 of the Civil Services (Classifica¬ 
tion, Control and Appeal) Rules (1930) lays 
cVnvn that if it is desired by the charge-sheeted 
officer.or if the authority concerned so directs, 
an oral enquiry shall be held. The require¬ 
ment that such an oral enquiry shall be held 
is mandatory and it is based upon considera¬ 
tion of natural justice and fairptay. A 196G 

SC 269 (273, 274, 275). 

(12) It is only in cases falling within Art. 311 
that the Government as an employer is bound 
to conform to certain rules of natural justice 
Indicated in that Article. 1957 Ker LT 772 
(773, 774). 

(13) It is true that the proceedings of a de¬ 
partmental enquiry are not strictly speaking 
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judicial proceedings but the rules of natural 
j’ustice do apply to these proceedings with as 
much force as they apply to all judicial pro¬ 
ceedings. A 1958 Punj 327 (329, 330) (DB). 

(14) Any procedure indicated in a depart¬ 
mental rule which, after the Constitution of 
India came into force was continued to bo 
followed in enquiry proceedings against a de¬ 
faulter resulting in an order of dismissal from 
service should not be justifiable if it is found 
violative of principles of natural justice and 
has operated to deprive a delinquent of a rea¬ 
sonable opportunity of defence. A 1961 Guj 
63 ( 66 ) (DB). 

(15) The duty to act judicially is implicit in 
the exercise of power to dismiss an employee 
on charges of misconduct even though the 
statute which confers such power is silent about 
procedure to be adopted. A 1969 Cal 397 
(404, 405) : 1969 Lab IC 1094. (Dismissal 
under Bengal Primary Education Act (4 of 
1919) — No rules for enquiry or dismissal 
under Act or rules thereunder — Rules of 
natural justice should be followed. A 1950 SC 
222. (Held no longer good law in view of A 
1967 SC 1269.) 

(16) Doctrine of natural justice, known as 
audi alteram partem, requires that before re¬ 
liance can be placed on any document, (com¬ 
plaint in this case) the same must be placed 
before the person charged for his information, 
comment and criticism and also for rebuttal by 
him. (1966) 12 Fa c LR 80 ( 86 ) (Cal). 

(17) The ambit of natural justice is not 
limited by Art. 311 (2) but rather demonstrated 
by exceptions which had to be engrafted in 
order to exclude it on paramount considerations 
of collective security. (1966) 70 Cal WN 786 
(804). 

(18) The requirements of natural justice 
must depend upon the circumstances of the 
case, the nature of the enquiry, the rules under 
which the Tribunal is acting, the subject-matter 
that is being adjudged. (1964) 2 Mys LJ 65 
(71) (DB). 

(19) The application of the doctrine of natu¬ 
ral justice depends upon the nature and the 
jurisdiction conferred on the concerned auth¬ 
ority, upon the character of the rights of the 
person attacked the scheme and policy of the 
statute and other circumstances disclosed in the 
particular case. 1969 Lab IC 893 (894) (Mys). 

(20) Strictly speaking, neither the provisions 
of the Evidence Act nor those of the Criminal 
Procedure Code apply to departmental enqui¬ 
ries, but some of those provisions which are 
based on rules of natural justice may be held 
to apply. If statements had been recorded in 
a regular police investigation under Chap. XIV 
of the Criminal Procedure Code, the delinquent 
officer should be given copies of those state¬ 
ments even though there was no regular cri¬ 
minal case, inasmuch as the spirit of Sec. 162 
of that Code should be followed. Similarly, if 
there was a preliminary enquiry (not of a con¬ 
fidential nature) preceding the holding of a re¬ 
gular departmental enquiry, the delinquent offi¬ 
cer should be given copies of statements made 
bv witnesses during that preliminary enquiry. A 
1959 Orissa 152 (155) (DB). 

(21) The rules of evidence are not applicable 
to inquiries conducted by the Tribunal tor dis¬ 
ciplinary proceedings. Such Tribunals are re¬ 
quired to follow only rules of natural justice 


4 n 64 th (466 C )°(DB) (XLftSSflT W960) 2 ^ LJ 

(22) Strict laws of evidence are not applicable 
to departmental proceedings. Violation of ancil- 
* ar y> incidental and unessential rules are not 

ma /o e oJ a k (1957) 2 Lab L J 668 (Mad). 

(23) Department not bound to supply copies 

of documents to accused officer in departmental 
when inspection and extracts are per¬ 
mitted. A 1968 Delhi 85 (87) : 1968 Lab IC 
495. 


(24) Departmental enquiry —- Denial of op¬ 
portunity to public servant to cross-examine wit¬ 
nesses who gave evidence against him — Copies 

° »-«.i °j Uments *?. which public servant was 
entitled not supplied —r Enquiry not in accord- 
ance wUh principles of natural justice and Arti- 
i com 11 (2) violated - A *961 SC 1623 (1628, 


(2d) Appeal against dismissal from service —• 
i ers £ n iV hearing at appellate stage not required 
by Police Regulations or Rules of natural jus¬ 
tice. A 1967 Cal 321 (323) : 1967 Cri LJ 738. 

(26) Departmental enquiry against servant 
tor misconduct — When delinquent servant is 
served with second notice to show cause against 
P L°n 0sec * P unis hment, delinquent has right to 
challenge not only question of punishment but 
also the finding of guilt — Hence to show that 
the finding does not follow from the evidence 
he has right to have access to the evidence if 
it has not already been supplied to him. 1968 
Lab IC 584 (587) (Cal). 

(27) It is the punishing authority who is to 
decide on the report of enquiring officer as to 
what action is to be taken against employee. 
How he arrives at the decision is no concern 
of delinquent. A 1965 Cal 557 (561). 

(28) Departmental enquiry — Petitioner’s 
witnesses not examined and certain records 
which he wanted enquiry officer to obtain were 
not summoned — Held, order being against 
principle of natural justice was void. 1968 Cur 
LJ 476 00 A 1967 Cal 29 (31). 


(29) Admission by railway servant of illegal 
use of his privilege pass by his brother —» 
Similar statement by brother to Ticket Exam¬ 
iner when detected — Brother’s statement can 
be relied on without examining him — No 
violation of principles of natural justice. 1968 
Lab IC 1535 (1538) (Cal). 

(30) In the oral enquiry held under Rule 55, 
Civil Services (Classification, Control and Ap¬ 
peal) Rules, 1930 it is obligatory on the auth¬ 
ority to record oral evidence led by the charge- 
sheeted officer if he so wants it. A 1966 SC 
269 (273, 274). 

(31) Right of public servant to be represent¬ 
ed by counsel — Denial of opportunity to in¬ 
spect documents — Rights of adjournment for 
cross-examining material witnesses — Breach of 
principles of natural justice. A 1961 Cal 1 (13, 
14, 15, 18, 19, 21) (SB). 

(32) Enquiry Officer should not rely on tho 
■tateinent of a person not examined at the en¬ 
quiry. even though the delinquent officer has 
no strained relationship with the person giving 
the statement. A 1967 Madh Pra 91 (94) (DB). 

(33) It is against all rules of natural justice to 
draw adverse inferences against a delinquent 
officer in a departmental enquiry on the basis 
of certain letters by withholding the writer of 
those letters from the witness box and thus 
denying the officer an opportunity to cross- 
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examine the writer. ILR (1959) Cut 425 (435) 

^ (34) Order of punishment is vitiated by 
taking into consideration the past punishment 
given to the servant when it was not intimated 
to him in the show cause notice that the said 

S unishment will be taken into consideration in 
eciding the punishment against him thus not 
allowing him an opportunity to submit his ex¬ 
planation about it. A 1962 Tripura 15 (20). 

(35) Show cause notice against proposed 
punishment — Previous conduct of officer taken 
into consideration — No notice given to peti¬ 
tioner that his previous conduct would be taken 
into consideration in indicting punishment —* 
Principle of natural justice held violated —• 
Order of punishment held should be quashed. 

A 1960 Mys 159 (162) (DB) 00 1976 WLN (UC) 

369 : 1977 SLJ 241 (Raj) 

(36) If no enquiry had been held either 
under Rule 55 or under the provisions of the 
Public Servants (Inquiries) Act, 1850 or if the 
enquiry which was held was not held in con¬ 
sonance with the rules of natural justice delin¬ 
quent is entitled to claim a thorough and sift¬ 
ing enquiry into the charges to enable him to 
clear himself. A 1956 Punj 58 (64) (DB). 

(37) Charge of accepting illegal gratification 
from a firm —r Petitioner not demanding pro¬ 
duction of books of accounts of firm — Held 
though books were not produced, there was 
no violation of principles of natural justice. A 
1968 Delhi 26 (28) : 1968 Lab IC 24 (DB). 

(38) Preliminary enquiry held ex parte — 
Enquiry officer not placing any reliance on pre¬ 
liminary enquiry — Held, there was no viola¬ 
tion of principles of natural justice. A 1968 
Delhi 26 (28) : 1968 Lab IC 24 (DB). 

(39) Departmental enquiry —r Complaint of 
misconduct against servant — Copy of com¬ 
plaint though demanded not furnished to ser¬ 
vant — Assertion that complaint of personal 
misconduct was confidential document cannot 
stand in law. 1968 Lab IC 584 (586) (Cal). 

(40) Departmental enquiry — Confidential re¬ 
ports — Use of — Government servant — Re¬ 
moval from service — Appeal to President of 
India — President reducing punishment — 
Amongst documents perused by President there 
being Confidential reports — Plea of use of ad¬ 
verse material without reasonable opportunity to 
explain —- Confidential reports always com¬ 
municated to Government servant who also has 
a chance to represent against adverse remarks 
■— Use of confidential reports by President held 
was not adverse to Government servant and was 
proper. 1968 Lab IC 1116 (1121) (Delhi). 

(41) Document on basts of which charges of 
misconduct were framed against servant not 
supplied to him for inspection — Plea that sub¬ 
stance of complaint had been incorporated in 
statement of allegations is not tenable. 1968 
Lab IC 584 (586) (Cal). 

(42) Where Rule 1712 (2) of Railway Estab¬ 
lishment Code, expressly prohibits the appear¬ 
ance of a professional lawyer before Enquiry 
Officer, action of Railway Department refusing 
accused officer such assistance cannot be said 
to vitiate the enquiry. A 1968 Delhi 85 (88) : 
1968 Lab IC 495. 

(43) In spite of several adjournments granted 
to delinquent to produce evidence in his de¬ 
fence, he failed to do so — Enquiry closed —. 


No violation of rules of natural justice. 1966 
Cur LJ 981 (982, 983) (DB) (Punj). 

(44) Departmental enquiry against Railway 
servant — Proposal for punishment though not 
accompanied with findings of enquiry commit¬ 
tee, is not defective when such findings are 
subsequently served upon the servant —r There 
is no violation of either Article 311 (2) of 
natural justice. (1966) 12 Fac LR 169 (172) : 
(1966) 2 Lab LJ 290 (Cal). 

(45) By proceeding on the basis of un¬ 
disclosed personal knowledge on material point. 
Enquiring officer must be held to have pre¬ 
judiced petitioner. (1965) 10 Fac LR 263 (269) 
(Cal). 

(46) Departmental Enquiry — At no stage of 
inquiry delinquent was supplied by Government 
authorities with documents ne had asked for and 
in respect of which inquiring officer had order¬ 
ed production —r Not contended by Govern¬ 
ment that documents are irrelevant — Evidence 
concluded without production of documents — 
Held, principles of natural justice were not ob¬ 
served and order of dismissal passed by inquir¬ 
ing officer was quashed. (1963) 1 Lab LJ 708 
(Cal). 

(47) It is obligatory on the authority concern¬ 
ed to record evidence in support of charges as 
well as evidence which charge-sheeted officer 
may lead in support of his plea and failure to 
hold such an oral enquiry is a serious infirmity 
depriving charge-sheeted officer of a reasonable 
and adequate opportunity of defending himself 
against charges. 1968 MPLJ 754 (756) (DB). 
(Held enquiry conducted was in contravention 
of mandatory provisions of Rule 3 of the rules 
framed under M. P. Local Government Act and 
order imposing punishment of reduction in rank 
was illegal and could not be sustained.) 

(48) Departmental enquiries into charges of 
misconduct against Civil Servants —r Principle 
that prosecutor cannot be judge is not ap¬ 
plicable to departmental enquiries. A 1962 
Madh Pra 372 (374). 

(49) Departmental proceedings are subject to 
rules of natural justice. In departmental pro¬ 
ceedings it is unnecessary to import the strict 
procedure applicable to judicial trials. But the 
procedure adopted is to a certain extent like a 
judicial trial. A 1958 Cal 470 (472) 00 (1963) 
67 Cal WN 966 (977). 

(50) Superior official of delinquent acting as 
Chairman of Board of inquiry — Such official 

f jresent during police investigation against de- 
inquent — No personal animosity of official 
against delinquent nor pecuniary interest alleged 
— Held, from mere fact of official’s presence 
at police investigation, he could not be held to 
have prejudged the issues or of having any 
personal interest in case and that there was no 
bias. A 1967 Madh Pra 81 (83) (DB). 

(51) When an Enquiring Committee has the 
duty to come to a conclusion as to the guilt of 
delinquent upon an evaluation or assessment of 
evidence, it is absolutely necessary that the 
members of the committee should hear evidence 
of witnesses. (1964) 68 Cal WN 1112 (1115). 

(52) Departmental Enquiry —r Officer who 
ultimately decided the case did so on evidence 
recorded by his predecessor — No infringement 
of rules of natural justice, so long as such evi¬ 
dence was taken in the presence of person 
charged after giving him a fair opportunity to 
cross-examine those witnesses. A 1965 Mad' 316 
(317, 318) (DB) 00 A 1970 Orissa 213 (214, 
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215) : 1970 Lab IC 1504. (A 1961 Guj 63, 
Dissented from.) 

(53) The fact that a particular officer held a 
preliminary enquiry before it was decided to 
hold a departmental enquiry against the delin¬ 
quent officer does not debar him from conduct¬ 
ing the departmental enquiry; nor can it be re¬ 
garded as in any way indicative of bias against 
the delinquent officer. A 1963 Madh Pra 115 
(117) (DB). 

(54) An objection on the ground of prejudice 
to the holding of the departmental enquiry by 
an officer who first directs the alleged mis¬ 
conduct or irregularity must be raised as soon 
as the public servant receives the notice about 
enquiry. A 1963 Madh Pra 216 (218) (DB). 

(55) Fact finding committee finding prima 
facie case against servant — Member ot fact 
finding committee appointed chairman of en¬ 
quiry committee — Held that from this it could 
not be held that the chairman had a closed 
mind — The charge of bias must not be too 
readily assumed but must be proved by the 
person alleging the same. (1964) 68 Cal WN 
1112 (1114). 

(56) Departmental enquiry — Dismissing 
authority figuring as witness — There is viola¬ 
tion of natural justice. 1963 MPLJ 28 (31) : 
1963 Jab LJ 94 (DB). 

(57) When the report of the enquiry officer 
is itself made as one of the pieces of evidence 
on the basis of which the charge is sought to 
be proved, the enquiry officer may not be ex¬ 
pected to hold the scales even or keep an in¬ 
dependent and open mind. If the enquiry offi¬ 
cer is to be examined as a witness, then there 
would be a gross violation of natural justice. 
(1967) 1 Lab LJ 455 (461, 462) (DB) (Guj). 

(58) Collector acting as authority competent 
to award punishment — Collector subsequently 
appearing as witness in enquiry on basis of facts 
which had come to his knowledge before com¬ 
mencement of enquiry — There is violation of 
the rules of natural justice and disregard of all 
canons of fair play. A 1962 Madh Pra 15 (16, 
17) (DB). 

(59) It is one of the essential requirements ot 
natural justice that no enquiry should be made 
behind the back of a petitioner and the evi¬ 
dence which is relied upon by the enquiring 
officer ought to be made available to the peti¬ 
tioner and a reasonable opportunity must be 
provided to him to say what he has to say in 
that regard. ILR (1967) Andh Pra 215 (222) 
(DB) 06 1972 Lab IC 478 (483, 484) (All) 00 
1972 Lab IC 123 (124, 126) : 1972 Serv LR 
718 (All). 

(60) Natural justice — Enquiring officer him¬ 
self examining defence witnesses in absence ot 
delinquent officer and without issuing notice to 
him — Enquiry is opposed to natural justice 
anti must be quashed. A 19G6 Mad 203 (218, 
219) : (1965) 2 Mad LJ 421 (FB) 00 A 1960 
Ker 294 (294). 

(61) Dismissal of servant — Co-operative as¬ 
sociation — Managing Committee invested 
under bye-laws with power to dismiss Manager 

— Charges of misconduct against Manager 

— Enquiry into charges by Secretary, who 
had previously filed criminal complaint against 
Manager, in his official capacity —. Enquiry 
is not biassed — Ultimate decision of dis¬ 


missing Manager taken by Managing Committee 
and not by Secretary — Managing Committee 
cannot be said to have delegated its functions 
merely by deputing Secretary to enquire and 
report. A 1960 Madh Pra 273 (277) (DB). 

. Punishment awarded to public servant 
in departmental proceeding _ High Court 
setting aside punishment after investigating into 
charges on merits and not upon jurisdictional or 
other ground — Commencement of fresh pro¬ 
ceeding against the public servant upon same 
allegations offends the principles of natural 
justice. A 1964 Madh Pra 155 (156) (DB). 

(63) Mode of enquiry in appeal — Central 
Civil Services Rules, 1957 not contemplating 
personal hearing of appellant — Omission to 
hear appellant, held, did not violate rules of 

Jl68 a [r?C140 A 2. 1968 DeUli 269 (2?1 ' 2?2) = 


(64) Where the enquiry officer exhibited lack 
ot impartiality, the enquiry was vitiated by a 
disregard of one of essential elements of natural 
justice. A 1966 Madh Pra 58 (60). 

(65) Procedure of quasi-judicial body —* 
Principles of natural justice — Requirements of, 
stated. A 1962 Ker 43 (47) (DB). 

(65-A) Disciplinary enquiry — Delinquent 
found guilty — Reasons for the finding must 
be communicated to him. 1977 Raj LW 445 : 
(1978) 1 Serv LR 835. 

(66) Reasonable opportunity to show cause 
does not necessarily include the right of per¬ 
sonal hearing at every stage. A 1960 All 551 
(556, 557). 

(67) Order changing date of birth, of person 
in service — Is an administrative order involving 
civil consequences and has to be passed con¬ 
sistently with rules of natural justice. 1975 
Lab IC 842 (Raj). 

(68) Date of birth accepted and entered in 
service register according to horoscope — Cor¬ 
rection in date of birth on basis of school re¬ 
gister without giving opportunity to employer 
to show cause — Principles of natural justice 
have to be observed by holding an enquiry. A 
1969 Ker 317 (319) : 1969 Lab IC 1476 (FB). 

(69) Termination of services —► Order in¬ 
volving punishment not depriving Government 
servant of any vested right to office — No 
question of following principles of natural jus¬ 
tice arises. A 1970 SC 158 (161), 

(70) Disciplinary proceeding —- Prosecution 
not examining certain cited witnesses —> Delin- 

? |iient’s prayer for attendance of such witnesses 
or examination as defence witnesses — Trial 
vitiates if prayer is not granted even if 
is made at the hearing only. 1969 Lab IC 773 
(776, 777) (Cal). 

(71) Charge-sheet not mentioning the evi¬ 
dence on which it wishes to rely to show the 
stopping of work amounted to a strike — That 
the employee participated in strike assumed 
without giving him an opportunity to rebut the 
assumption — Principle of natural justice is 
violated. A 1959 All 614 (617). 

(72) Where, without holding an enquiry, 
charges against the delinquent were decided as 
established mainly on the basis of evidence col¬ 
lected in a preliminary enquiry prior to fram¬ 
ing of charges Article 311 was neld to have 
been infringed. 1968 Lab IC 720 (721, 722) °® 
1977 SLWR 487 : (1977) 4 Cal HC (N) 1014. 
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(73) The officers whose cases are to he 
screened by the Committee constituted under 
Rule 8 of Punjab Service of Engineers Class I, 
P. W. D. (Irrigation Branch) Service Rules are 
entitled to an opportunity of hearing and if the 
same is not given, to them then the rules ol 
natural justice and fair play are infringed. 1969 
Lab IC 795 (799) : 1969 Cur LJ 30 (DB) 
(Punj). 

(74) In a statutory appeal, the parties must be 
given a hearing and the order passed must be 
a speaking order. Where the appellate order 
is a cryptic one and the appeal is disposed of 
summarily, the order is liable to be set aside. 
A 1968 Assam 52 (53) : 1968 Lab IC 1396 
(DB). 

(75) Railway Establishment Code, Rule 1721 
—r Departmental enquiry —r Delinquent officer 
has right to be assisted by another railway em¬ 
ployee or official of trade union who is not a 

rofessional lawyer — Refusal on ground that 
e was not member of recognised trade union 
— Delinquent officer is prejudiced. A 1965 Cal 
557 (561). 

(76) Petitioner charged with receiving illegal 
gratification from a firm in Germany — Request 
to allow him to visit Germany to collect evi¬ 
dence for his defence refused — Dates fixed 
for enquiry not intimated — Defence and pro¬ 
secution witnesses examined in his absence — 
Request to allow him to engage counsel to 
cross-examine prosecution witness who was a 
lawyer refused — Chairman of Board of En- 

uiry was already biased. Held : there was 
enial of natural justice. 1966 Cri LJ 353 (358) 
(Punj). 

(77) The question whether principles of 
natural justice had been violated in not giving 
due and proper weight to findings of Criminal 
Court can only depend on the facts of each 
case. (1967) 1 Mad LJ 146 00 1968 Lab IC 
63 (65) (Mad). 

(77-A) Dismissal of employee by Board of 
Secondary Education — Dismissal based on his 
conviction on a criminal charge in Court of law. 
Neither any disciplinary proceedings drawn up 
against him nor ne was given opportunity of 
hearing against charges —> Dismissal held, was 
violative of principles of natural justice and 
was illegal. 1970 Lab IC 325 (Cal). 

(78) Where under the bye laws of Co-opera¬ 
tive Bank registered under Co-operative Socie¬ 
ties Act, the employees held their offices “at 
pleasure’’ and not during “good behaviour”, the 
employees were clearly subject to dismissal at 
sole discretion of appointing authority and 
rules of natural justice had no applicability. A 
1963 Madh Pra 298 (300) (DB). 

(79) Railway Establishment Code R. 1712 (2) 
Refusal of Inquiry Officer to adjourn inquiry 

to enable accused employee to have assistance 
of another railway servant as defence counsel, 
constituted denial of effective opportunity to 
employee to defend himself — Vitiated inquiry. 
A 1968 Delhi 85 (89) : 1968 Lab IC 495. 

(80) Where the petitioner who was serving as 
a temporary Moharir was promoted to the post 
ot temporary revenue clerk by the Commissioner 
out subsequently after two years the order of 
promotion was set aside behind the back of the 


petitioner by the Commissioner himself on re¬ 
presentation made by the other persons who 
were not so promoted, the order of the Com¬ 
missioner deserves to be quashed. (1966) 12 
Fac LR 264 (270) (Cal). 

(81) Junior given promotion overlooking his 
senior — Senior should be told grounds there¬ 
for. A 1965 Ker 108 (109) (DB). 

(82) Dismissal of appellant, a Police constable 

— Findings of enquiry officer not communi¬ 

cated to him, orally told that it was proposed 
to dismiss him —r No real attempt macle to 
explain on what grounds findings proceeded and 
what the findings themselves were — Held : no 
due compliance with requirements of Arti¬ 
cle 311 (2). 1968 SLR 131 (134) (SC). 

(83) Disciplinary proceedings against delin¬ 
quent for making allegations against superior 
authority — Enquiry by superior authority 
through one of his subordinates — Opportunity 
to be heard given not reasonable — Principles 
of natural justice violated. A 1964 Guj 139 (143 
to 145) (DB). 

(84) When the delinquent, in his reply to 
show cause notice, complained that there was 
no enquiry and he had no opportunity of de¬ 
fending himself, the authority (Government) 
ought to order a fresh enquiry and offer him 
reasonable opportunity. A 1964 Madh Pra 318 
(320) (DB). 

(8.5) Punishment awarded to public servant in 
departmental proceedings — High Court setting 
aside punishment after investigating into charges 
on merits and not upon jurisdictional or other 
ground — Commencement of fresh proceeding 
against the public servant upon same allega¬ 
tions offends the principles of natural justice. A 
1964 Madh Pra 155 (156) (DB). 

( 86 ) Reversion of Government servant — 
Show cause notice as to reversion served on 
him after actual reversion — Principles oi 
natural justice violated. A 1968 Punj 255 (264). 

(87) It is a principle of natural justice that 
once a public servant is exonerated of a charge 
levelled against him after an enquiry, he should 
not, in the absence of any statutory rules to 
that effect be allowed to be vexed and harassed 
again on the same charges by an officer who 
is not even superior in rank to the one who 
originally exonerated him. 1967 Cur LJ 156 
(164). 

( 88 ) Doctrine of double jeopardy has no ap¬ 
plication — Exercise of administrative power of 
taking disciplinary action even though it may 
have to be done judicially, could not be con¬ 
sidered as exercise of judicial power of the 
State. ILR (1966) Guj 1030 (DB). 

(89) Dismissal order set aside by Court not 
on merits but on ground that principles of 
natural justice were not observed — Fresh en¬ 
quiry in respect of same allegations not illegal 

— No question of double jeopardy. A 1963 

Manipur 28 (31, 32). X 

(90) Departmental enquiry against P. _ 

Superior officer issuing instructions to Enquiry 
Officer to proceed in particular way — Held, 
that instructions to enquiry officer indicated that 
enquiry was not fair and officer was not un¬ 
biased. ILR (1963) Andh Pra 308 (315) (DB). 

(91) Enquiring officer placing burden ot 
establishing his innocence on the public servant 
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concerned —» Action of officer held was opposed 
to rules of natural justice. A 1962 Orissa 78 
(80, 81) (DB). 

(92) Where the petitioner was at no stage 
called upon to explain why punishment of sus¬ 
pension should not be imposed upon him on 
the ground that his antecedent record was ad¬ 
verse to him, order of suspension partly based 
on that ground could not be sustained as it 
amounted to contravention of rule of natural 
justice. A 1962 Mys 84 (86) (DB). 

(93) Inquiry against Government Servant —- 
Finding against him based on evidence record¬ 
ed in enquiry against other delinquents Op¬ 
portunity to meet evidence denied —* Violation 
of natural justice — Dismissal is illegal. 1968 
Lab IC 1485 (1486) (Ori) (DB). 

(94) Enquiry by Domestic Tribunal of Life 
Insurance Corporation against its employee —* 
Principles of natural justice not followed —- En¬ 
quiry vitiated — Dismissal pursuant to such 
enquiry illegal. 1968 Lab IC 1421 (1424, 1425) 
(Mad). 

(95) To charge a man with a definite mis¬ 
conduct, to ask him to show cause against that 
definite misconduct, and thereafter to find him 
guilty of another misconduct which the delin¬ 
quent was not called upon to explain is viola¬ 
tive of principles of natural justice. (1966) 12 
Fac LR 66 (69) (Cal). 

(96) Departmental enquiry against servant for 
misconduct —t Court would never encourage a 
servant or anybody else to commit act of in¬ 
discipline or other misconduct but there must 
be fair enquiry consonant with natural justice 
before delinquent may be punished on finding 
that such charge has been established. 1968 Lab 
IC 584 (586) (Cal). 

(97) Delinquent not called upon to meet 
specific charges —. No opportunity given to look 
into copies of documents and records —r Held : 
principles of natural justice were violated. 
1968 BLJR 815 (823) (DB). 

(98) Departmental enquiry against police offi¬ 
cers —» Departmental finding against officers 
on basis of their admissions made prior to 
commencement of inquiry — Copies of admis¬ 
sions and report submitted after preliminary in 
quiiv, not supplied to officers. Held, there was 
violation of principles of natural justice. A 1962 
Assam 34 (36, 37) : 1962 (1) Cri LJ 265 (DB). 

(99) Apart from Article 311, the rules of 
natural justice require that before reducing an 
employee to a lower scale of pay and ordering 
him to refund the alleged overpayment with 
retrospective effect, an opportunity ought to be 
afforded to him to show cause against the pro¬ 
posed reduction or cut in his pay. 1969 Cur 
LJ 4 (7) (Punj). 

(100) Petitioner, a Headmaster, appointed by 
the then Managing Committee of School 
Managing Committee has jurisdiction to dismiss 
him — Petitioner is only a private employee of 
an aided Institution and not a Government em- 
plovee — Article 311 not attracted — Manag¬ 
ing Committee not a statutory body and has no 
statutory duties — No obligation to act judi- 
oially in dismissing him. ILR (1966) 18 Assam 
98 (108, 110) (DB5. 

(101) Petitioner neither answering charges 
levelled against him nor participating in enquiry 
against him — But after completion of enquiry 
asking for copies of certain documents _ relied 
on in enquiry —> Held there was no violation 


of principles of natural justice in not complying 
with request for copies of documents made 
after completion of enquiry. A 1966 Cal 485 
(486). 

(102) Misconduct by Police Officer in investi¬ 
gation of crime —. Enquiry into, entrusted to 
D. S. P. —^ No allegation mat D. S. P. was in 
anyway biased or prejudiced —? No violation of 
principles of natural justice. A 1965 Mad 103 
(107) (DB). 

(103) Petitioner boycotted enquiry and the 
enquiry proceeded ex parte —r Notice to show 
cause against proposed penalty issued —? Too 
late a stage to seek opportunity to show cause 
against charges themselves. (1966) 12 Fac LR 
169 (179) : (1966) 2 Lab LJ 290 (Cal). 

(104) Departmental Enquiry — Time of 48 
hours given to delinquent to submit his explana¬ 
tion to charges — Petitioner not asking for 
more time nor complaining about it — It is too 
late for him to contend in writ proceedings that 
rules of natural justice were violated. A 1963 
Cal 116 (121). 

(105) The mere fact that an enquiry was con¬ 
ducted by an officer subordinate to punishing 
authority, held did not violate the enquiry —> 
Existence of bias or prejudice against employee 
not alleged. A 1968 Delhi 269 (271) : 1968 
Lab IC 1402. 

(106) Where in answer to a notice to a public 
servant to show cause why he should not be 
dismissed from service the public servant him¬ 
self puts forward his past record of service 
with specific instances and asked them to be 
considered by the dismissing authority, it is not 
open to him to turn round and say subsequently 
that the authority should not have considered 
them. A 1958 Cal 356 (360). 

(107) Quasi-judicial body —- Departmental in¬ 
quiry against Government servant — Servant 
not asking for opportunity to cross-examine wit¬ 
nesses — No violation of natural justice. A 
1962 Ker 43 (47) : 1961 KLT 486 (DB). 

(108) Removal of railway employee for violat¬ 
ing Rules 329 and 79 of General Rules — Peti¬ 
tioner supplied with all documents before sub¬ 
mitting his representation —► Fact-finding body 
arriving at certain findings —■ Reasons therefor 
not supplied to delinquent, finding being tenta¬ 
tive — No denial of natural justice. 1969 Lab 
IC 773 (776) (Cal). 

(109) Appellant a temporary Civil Judge —» 
Informal enquiry against his conduct in having 
relations with a young girl —. High Court re¬ 
commending termination — Rule 12 of M. P. 
Government Servants (Temporary and Quasi- 
permanent Service) Rules 1960, did not require 
that a show cause notice should be given to the 
appellant — No violation of rules of natural 

justice. (1969) 1 SCWR 1115, 

(110) Services of temporary servants or for a 
fixed period can be terminated at the end o 
period or at the pleasure of the ter without 
assigning any reason. The rules of nat ^ al J us " 
tice therefore do not apply to the case of a 
temporary servant. 59 Pun LR 185 flo7). 

(111) Fresh enquiry for same offence —» 
Order of removal without giving opportunity to 

defend _ Order withdrawn reserving nght to 

direct enquiry —* Fresh enquiry on same grounds 
not hit by principle of double jeopardy. Ob 

Pun LR 1227 (1229). . 

(112) Enquiring officer himself getting ana 
gathering all material against the accused offi¬ 
cer —, All proceedings held in the presence ot 
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the accused official in conformity with judicial 
norms —* Accused officer informed what mate¬ 
rial is likely to be used against him — No viola¬ 
tion of rules of natural justice. (1966) 68 Punj 
LR 174 (178). 

(113) Departmental inquiry — Natural justice 
— Fair opportunity —r Observations by High 
Court on report of Enquiry Officer or on reply 
to show cause notice, are privileged and need 
not be disclosed to Officer proceeded against. 
A 1965 Bom 156 (167, 168) (DB). 

(114) Rules of natural justice do not require 
that an enquiry against a person necessarily be 
held at spot. A 1967 Pat 160 (165) (DB). 

(115) Departmental inquiry against public 
servant on charge of general reputation for dis¬ 
honesty —r Evidence of touring officer relied 
upon —- Civil Court will not interfere —r Prin¬ 
ciple of natural justice not violated. A 1963 
Orissa 73 (81, 82) (DB). 

(116) Natural Justice — Non-observance of 
rules — Every non-observance will not consti¬ 
tute violation of natural justice — Only when 
non-observance prejudices the officer in his de¬ 
fence, then it can be said that principle of 
natural justice was not observed. A 1963 Mani¬ 
pur 51 (56) 00 A 1976 SC 2037 (2039). 

(117) Where no prejudice having been caused 
by not allowing the Government servant to lead 
his evidence in the enquiry and no material 
having been collected behind his back the 
order of dismissal could not be quashed. (1969) 
3 SCC 392 00 (1970) 1 Lab LJ 356. 

(118) Appointment of nominees of and sub¬ 
ordinate to Managing Director of Bank as en¬ 
quiry officers is not in violation of rules of 
natural justice. A 1962 Punj 355 (358). 

(118A) Refusal of petitioner to co-operate and 
fully participate in departmental inquiry would 
not show denial of proper opportunity to defend 
or violation of rules of natural justice. A I960 
Punj 646 (652). 

(119) Charge-sheet —- Indication of proposed 
punishment in charge sheet does not vitiate de¬ 
partmental enquiry or indicate any bias against 
me delinquent officer —r Enquiry Officer, after 
departmental enquiry is entitled to reach any 
conclusions. A 1967 Madh Pra 91 (93) (DB) 00 
1976 Lab IC 1183 (Cal). 

. [See however (1974) 2 Serv LR 466 (Cal). (If 
u a . p P ears even on the basis of the charge-sheet 
itself that the disciplinary authority has failed 
to keep its mind open in regard to the alleged 
offence committed oy the delinquent employee 
and that such employee is liable to a particular 
punishment, the principles of natural justice are 
violated and the charge-sheet becomes invalid.) 

1969 Cur LJ 484 (Punj). (Show cause notice 
stating punishment — Such a combined notice 
w in violation of principles of natural justice 
and cannot form basis of departmental enquiries 
or punishment as a result thereof — In such 
»k SeS ’ ,^ e s h°w cause notice, the enquiry and 
me order of dismissal are invalid.)] 

(120) Departmental instructions not strictly 
SJ-JPlted with — Inference is not necessarily 
mat action taken by Government against peti- 

(DB) r ^ mala fide * A 1963 Punj ’ 293 (317 ’ 318) 

(121) Departmental enquiry against — Civil 

ervant Right to be represented by lawyer — 

enial of legal help is no violation of Art. 14 

or was it denial of natural justice. A 1959 

Orissa 152 (154) (DB). 


(122) The statement that if orders made in 
regard to the Government servant are otherwise 
legal, the fact that the same have been passed 
because of ill will or malevolence of executive 
authority will not vitiate or render the same 
illegal appears to be an opinion in relation to 
civil injuries or torts. A 1963 Punj 298 (318, 
319) (DB). 

(123) Anything that the government servant 
did to create circumstances themselves from 
which an inference is sought to be drawn that 
thereby the Chief Minister has become hostile to 
him cannot be available to the government ser¬ 
vant because if that was so any Government ser¬ 
vant anticipating an enquiry against himself will 
start making allegations, in this manner, found¬ 
ed or unfounded just to escape an enquiry. A 
1963 Punj 298 (317) (DB). 

(124) Railway servant not objecting to enquiry 
against him conducted by particular officer 
though he was aware of his right — He cannot 
in writ petition contend that enquiry was biased. 
1965 Ker LT 554 (557). 

(125) Removal of Pradhan of Gaon Sabha 
under Section 95 (1) (g) (iii) of U. P. Panchayat 
Raj Act (26 of 1947) —- Regular enquiry not 
contemplated in Act — Petitioner had not de¬ 
manded opportunity to be heard and to defend 
himself — Explaining to petitioner, charge fram¬ 
ed against him was sufficient compliance with 
principles of natural justice and provisions of 
Act. A 1965 All 370 (371, 372) (DB). 

(126) An appointment secured by furnishing 
false information is invalid. Termination of 
such appointment is merely a declaration that 
there has been no appointment of the person 
concerned in the past, observance of natural 
justice is not necessary. (1979) 2 Serv LR 408 
(411, 412) (DB) (Ker). 

(127) Reasonable opportunity of showing 
cause against dismissal — Enquiry Officer, dis¬ 
ciplinary authority and appellate authority in¬ 
dependently considering material on record and 
holding officer guilty —r No principle of natural 
justice violated. A 1970 SC 1255 (1259 to 
1261) : 1970 Lab IC 1056. 

(128) Domestic enquiry —, Accusations of 
misappropriation and misdemeanour against the 
Vice-President of Co-operative Society — Ap¬ 
pointment of such officer as Inquiry Officer to 
inquire into charges offends principles of natural 
justice. 1970 Serv LR 7 (DB) (Mys). 

(129) Departmental enquiry into misconduct 
of bus-conductor in accepting fare from the 
passenger and not issuing a ticket. Finding of 
the Enquiry Officer about misconduct of the bus 
conductor based on other evidence and not 
merely the statement of the passenger. Passen¬ 
ger not called for examination — No violation 
of rules of natural justice. (1980) 1 Serv LR 
246 (251) (Delhi). 

(130) Opportunity given to explain conduct 
not availed of — Principles of natural justice 
not violated. A 1974 SC 1896 (1897) ; 1974 
Lab IC 1276. 

(131) Principles of natural justice — Adverse 
remarks with an interdict that no correspond- 

ance would be entertained on the subject _ 

Interdict is a violation of principles of natural 
justice. (1973) 1 Serv LR 989 : 1973 Cur LJ 
437 (Punj). 

(132) Rules of natural justice Violation of 
— Person holding the office of dafadar under 
Village Chowkidari Act — Dismissal without 


116 [Arts 310 & 311 N 75 <d)] 


[The] Constitution of India 


Articles 310 & 311 Note 75 (c) (contd.) 
holding an enquiry in his presence — Use of 
statements recorded behind his back — Rule of 
natural justice is violated. ILR (1974) 53 Pat 
443 : 1973 BLJR 558 (Pat). 

(133) Natural justice — Order of discharge of 
a primary school teacher by Chairman of Zilla 
Parishad — Order passed without enquiry and 
without observing principles of natural justice 
— Order is vitiated and is liable to be quashed 
under Article 226. 1970 Lab IC 472 (473, 474) : 
35 Cut LT 1276 (DB). 

(134) When there is a dispute as to what 
transpired during the departmental enquiry such 
as whether the delinquent Government servant 
was given opportunity to examine documents 
asked for by him the report of the Enquiry 
Officer should generally be taken to be correct. 
1975 Lab IC 1647 (1650) (DB) (Cal). 

(135) All that Regulation 113 of the Regula¬ 
tions framed under the Electricity (Supply) Act 
(1948) does is to make an employee liable to 
be discharged summarily without following the 
elaborate procedure laid down in the Gujarat 
Electricity Board (Conditions, Discipline and 
Appeal) Rules but that does not com¬ 
pletely take away the minimum compliance with 
the principles of natural justice. Even in sum¬ 
mary proceedings it is possible to follow the 
rules of natural justice. (1978) 2 Serv LR 709 
(712. 713, 714) (Guj). 

(136) Departmental inquiry — Record of en¬ 
quiry gutted in fire — Disciplinary authority 
issuing show cause notice only on basis of en¬ 
quiry report — No other material available —* 
Record not reconstructed — Notice held invalid. 
1978 Lab IC 1032 (1033, 1034) (Him Pra). 

(137) Order of recalling the petitioner from 
the training course passed without giving show 
cause notice to petitioner, held violated princi¬ 
ples of natural justice. (1977) 2 Serv LR 433 
(442, 443) (IIP) : 1978 Sim LC 66. 

(138) A duty to observe rules of natural jus¬ 
tice and to comply with rules and regulations 
will be presumed to exist in the case of statu¬ 
tory bodies and the failure to observe principles 
of natural justice or to comply with the relevant 
regulations whilst passing an order of dismissal 
will entail a declaration by a court that the 
order of dismissal is null and void. (1977) 1 
Serv LR 30 (35) (Guj) (DB). 


(139) Pendency of disciplinary proceeding — 
Withholding of promotion or by non-considera¬ 
tion of delinquent’s case for promotion would 
amount to imposition of punishment violating 
both the letter and spirit of Art. 311. 1978 Serv 
LJ 295 (296) : (1979) 1 Serv LR 50 (AP). 

(140) Reasonable opportunity — Delinquent’s 
contention that he should first be paid at certain 
pay scale before he could attend enquiry —r Re¬ 
quest rejected — Failure of delinquent to at¬ 
tend and participate at all hearings — Enquiry 
held ex parte — Difference in salary asked for 
and paid only Rs. 30/- — Not enough ground 
to abstain from enquiry — Delinquent cannot 
contend that enquiry was vitiated for want of 
reasonable opportunity to defend. (1977) 1 Serv 
LR 696 : 1977 SLJ 182 (Raj). 

(141) Dismissal of Police constable, order 
passed by State Government on the basis ot 
unstated charge, without giving any opportunity 
to defend him, order held violative of the pnu- 
ciples of natural justice. 1979 Raj LW 469 
(477). 


(142) Delay in initiating disciplinary proceed¬ 
ings — May itself constitute denial of reason¬ 
able opportunity to defend. 1980 Lab IC 89 
(91) : (1979) 20 Guj LR 497 : (1979) 55 FJR 
140. 

(143) Duty of Disciplinary authority under 
Rule 14 (2) Railway Servants (Discipline and 
Appeal) Rules (1968) — Order of removal of 
employee passed by Disciplinary Authority with¬ 
out considering circumstances is bad in law. 
(1977) 2 Serv LR 81 : 1977 Lab IC (NOC) 75 
(All) (DB). 

(144) Natural justice, principles of — Admin¬ 
istrative Tribunal, after enquiry into charges, 
must submit its report with entire record to 
State Government — Withholding of delinquent’s 
explanation therefrom, held, improper and 
caused prejudice to his case. 1975 Lab IC 511 
(512) (All). 


(145) Rajasthan Civil Service (Classification, 
Control and Appeal) Rules 1958, Rule 176 (10) 
-— Show cause notice against proposed penalty 
issued directing delinquent to submit reply 
within period given — Reply submitted within 
given period but through proper channel not 
reaching authority within time given — Auth¬ 
ority passing order without considering re¬ 
presentation made — Order, held was vitiated. 
(1977) 1 Serv LR 696 : 1977 SLJ 182 (Raj). 

75 (d). Bias and bona fides. — See also 
Note 73 — (1) The authorities entrusted 
with departmental enquiry are bound by 
the principles governing the "doctrine of 
bias.” The principles are: (i) no man shall 
be judge in his own cause : (ii) justice should 
not only be done but manifestly and un¬ 
doubtedly seem to be done. A 1969 Assam 1 


(3). 

(2) The rule that the bias vitiates the 
finding is a rule of natural justice. A 1960 
Assam 141 (149) (DB). 

(3) The officer making the departmental 

enquiry into the charges against the civil 
servant or passing final order against him 
must be free from bias. A 1961 All 45 (47,48) 
(Reversed on another point in A 1963 All 
94.) ** A 1957 Andh Pra 414 (417) (DB) ** A 
1956 Cal 662 (666) ** A 1956 Punj 58 (63) 

(DB) ** A 1956 Vind Pra 14 (15) ** A 1955 
Pepsu 172 (176) ** A 1954 Vindh Pra 50 (53;. 

(4) Members of fact-finding committee 
also acting as members of departmental en¬ 
quiry committee — Held amounted to pre¬ 
judging the issue. ILR (1973) 2 Delhi 714. 

(5) Departmental enquiry — Appointment 
of Enquiry Officer — Appointment of tne 
person who had made initial compl • 
against delinquent is not proper. 1975 

IC 682 (684) (All). 

(6) The enquiring officer must not be one 
who has already formed an °P ,n ‘°" p°J)i 

the guilt of the civil servant. A 1956 Punj 

102 (105)** A 1956 Vindh Pra 

1954 Cal 335 (337). ** 1971 Lab IC 1019 

(1022) (Delhi). 

(7) Mere fact that delinquent 1 h ! s JKSl 
charge-sheeted does not mean that officer 
framing charge has expressed any adverse 
opinion against delinquent. 1977 Lab 1254 
(1258) (J and K). 

(8) Disciplinary proceedings on basis of 
proceedings of Court of enquiry under Army 
Act — Likelihood of bias of Enquiry Officer 
— Disciplinary proceedings held void being 
contrary to principles of natural justice. 
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(1978) 2 Kant LJ 66 : 1978 Lab IC (NOC) 145. 

(9) Simply because the enquiring officer is 
in subordinate position to officer framing 
charge, it cannot be said that he would be 
influenced by the latter and sit with a bias. 

A 1967 All 384 (389): (1968) 2 Lab IC 586. 

(10) Bias of the enquiring authority is, 
fatal to its decision and the position is not 
different where only one of those constitu¬ 
ting the tribunal is shown to have prejudg¬ 
ed the issue. A 1958 Andh Pra 636 (637): 
(1958) 2 An WR 281. 

(11) The mention of the proposed punish¬ 

ment in the charge-sheet itself is not per se 
indicative of bias of the enquiry officer — 
The enquiry will be vitiated if bias is es¬ 
tablished from other facts de hors the Indi¬ 
cation ofl the proposed punishment in the 
charge-sheet. 1974 Lab IC 296 (301): ILR 

(1972) Cut 294. (A 1964 Mad 375 and (1967) 

2 Andh WR 121 and 1968 Lab IC 735 (Cal) 
and 1970 Lab IC 1090 (Punj), Dissented 
from.) ** 1976 Lab IC 1183 (1186) (Cal) ** 
1974 Lab IC 1262 (1265): (1974) 1 Ser LR 
461 (Pat). ** A 1970 Andh Pra 114 (118). (In 
order to obviate any allegation of bias or 
prejudgment, it is always best for the En¬ 
quiry Officers to avoid indicating punish¬ 
ment in the charge.) 

[See However , 1970 Lab IC 1090 (1092) 

(Punj). (The punishing authority while 
serving a charge-sheet, cannot propose the 
punishment as if the charges had been pro¬ 
ved. The charge-sheet is liable to be quash¬ 
ed in such a case).l 

(12) Disciplinary proceedings against pub¬ 
lic servant on charges of serious misconduct, 
misappropriation of Government money, 
neglect of duty etc. — Prior knowledge of 
enquiring officer of facts about such charges 

— Bias cannot be alleged. A 1967 Pat 43 
(46) (DB). 

(13) Administrative order of suspension 
passed by authority — No question of bias 
arises in regard to such order. A 1963 Punj 
298 (318, 319) (DB). 

(14) Departmental Enquiry — Decision to 
revert taken first — Enquiry for the pur¬ 
pose held next — Bias of Enquiry Officer 

— Reversion not valid. A 1976 Kant 144 
(145). 

(15) Biased — Not desirable that papers 
concerning enquiry should be dealt with by 
Secretary to Government against whom ac¬ 
cused Officer has made personal allegations. 
1975 Lab IC 76 (83): (1974) 2 An WR 1. 

(16) Where an enquiry is conducted by a 
person who was a witness in the case and 
against whom the delinquent employee had 
made a complaint in writing the enquiry 
cannot be said to be free from bias and it 
would be against the principle of natural 
justice inasmuch as the person cannot be a 
judge in his own cause. (1973) 3 Sim LJ 
184 (Him Pra). 

(17) If an Enquiry Officer does not make 
use of the material in a private enquiry in 
the case without putting it to the Officer 
charged, the enquiry proceedings cannot be 
said to be vitiated on ground of violation of 
principles of natural justice. (1971) 2 APLJ 
82. 

(18) Preliminary Enquiry — Report of En - 
quiry Officer — Consideration by Gover¬ 


nor himself desirable in case of apprehen¬ 
sion of bias on part of Minister. (1974) 2 

Serv LR 279 : 1975 Lab IC 76 (83): (1974) 2 
An WR 1. 

(19) Bias — Expression of opinion by en¬ 
quiry officer in charge-memo that delin¬ 
quent had abused his position and brought 
discredit to department indicates bias or at 
any rate fear or apprehension in mind of 
delinquent that he had no hope or chance 
of fair trial — Proceedings, held, were 
vitiated. A 1970 Andh Pra 114 (116, 117): 
(1970) 2 Andh LT 314. 

(20) Where extension of time to file de¬ 

fence was not granted even though the rea¬ 
son for request was genuine, held, there 
was no dispassionate and impartial en¬ 
quiry. 1974 Serv LWR 506: ILR (1974) 296 
(Him Pra). * 

(21) Bias to vitiate the inquiry must have 
existed prior to the inquiry. (1971) 2 Serv 
LR 240 (Delhi). 

(22) The fact that the punishing authority 
considers the report and comes to his own 
conclusion would not cure the defect at¬ 
tached to the enquiry if the enquiry has 
been conducted by an officer having bias 
against the charged officer, for the punish¬ 
ing authority acts upon the report of the 
enquiry conducted by such an officer, and 
the entire proceeding would be vitiated as 
its foundation is itself vitiated by the bias 
of the enquiry officer. (1972) 2 Mad LJ 103 : 
(1972) 85 Mad LW 177. 

75 (e). Procedure.— (1) The procedure 
contemplated in an enquiry against 
a public servant under Article 311 
of the Constitution of India is (1) to inform 
the delinquent of the charges levelled 
against him and the allegations on which 
the charges, are based, and (2) to provide 
an opportuniy for the delinquent to cross- 
examine, to examine himself and to adduce 
defence evidence, and (3) to afford an op¬ 
portunity to make representations as to why 
the proposed punishment should not be in¬ 
flicted on him. The delinquent should be 
given a reasonable opportunity to show 
cause twice before a punishment is inflicted. 
When the charges are enquired into he 
should be given a reasonable opportunity 
to defend himself and again when after an 
enquiring authority has come to its con¬ 
clusion on the charges and when the ques¬ 
tion of proper punishment to be awarded is 
being considered. (1966) 79 Mad LW 422 
(423) (DB) ** A 1963 Orissa 73 (76, 77) (DB). 
** (1974) 2 Cut WR 764. (Notice 

of enquiry not served as delinquent 
was overstaying leave — No excuse for con¬ 
ducting enquiry ex parte.) 

(2) There is no set form for disciplinary 
enquiries. In some cases oral evidence may 
have to be led when witnesses are called to 
give evidence and are offered for cross- 
examination. But in other cases that may 
not be the appropriate mode of enquiry. 
The inquiry officer is however not entitled 
to make a private inquiry behind the back 
of the delinquent officer on a charge fram¬ 
ed against him and arrive at his finding on 
the basis of that private inquiry, a 1974 
SC 1589 (1594, 1595): 1974 Lab IC 1010 

** 1977 Lab IC 1125 (Bom) (Held, a fair 
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opportunity was given to him and therefore 
the enquiry was not vitiated.) 

(3) As a general rule, the delinquent 
should not be interrogated before some wit¬ 
ness or witnesses are examined in support 
of the charge. The reason is that, in order 
to be consonant with natural justice, a dis¬ 
ciplinary inquiry should not be in the nature 
of an inquisition. To the above general rule, 
an exception has .been . engrafted, namely 
where an interrogation of the delinquent at 
the beginning of the inquiry may be to his 
advantage, by way of explaining an admis¬ 
sion made by him or when the accusation 
is based on matters of record. Railway 
Establishment Code does not lay down any¬ 
thing contrary to the foregoing principle. A 
1970 Cal 131 (133): 1970 Lab IC 389. 

(4) Disciplinary proceedings against a civil 
servant cannot be equated completely to 
judicial trials and rules of procedure ap¬ 
plicable to judicial trials need not be applied 
in toto to such proceedings. A 1962 Tripura 
15 (16). 

(5) Although it is a very proper thing for 

an enquiring authority to record the evi¬ 
dence produced in support of the charges or 
at least its substance so that the effect of 
the evidence or its purport cannot be either 
forgotten or misunderstood and although in 
a proper case the omission or neglect to re¬ 
cord such evidence might vitiate the enquiry 
and make it ineffective it cannot be asserted 
that no punishment can be imposed upon a 
person holding a civil post unless the im¬ 
position of that punishment is preceded by 
an enquiry in which the evidence or its 
substance is reduced to writing. (1966) 2 

Mys LJ 97: (1966) 7 Law Rep 302. 

(6) Central Civil Services (Classification, 
Control and Appeal). Rules (1965), Rule 14 (2) 
— Power of disciplinary authority to make 
enquiries or appoint Enquiry officer — Dis¬ 
ciplinary authority apprehending grounds 
for enquiring into the charges — Appoint¬ 
ment of enquiry officer immediately after 
issuance of charge-sheet — Not improper -— 
Disciplinary authority need not wait till 
charge-sheet is delivered to delinquent ser¬ 
vant and his reply is received — But from 
practical point of view, it is desirable to 
wait as there is possibility that charges may 
be disposed on satisfactory reply to them. 
(1979) 3 Serv LR 523 (525) (Delhi). 

[See However 1978 Lab IC 1530 (1531) 

(Orissa). (Disciplinary proceedings — Ap¬ 
pointment of enquiry officer — Cannot be 
made without affording the delinquent op¬ 
portunity to submit his statement of de¬ 
fence, in view of Rule 15 (4) of Orissa Civil 
Services (Classification, Control and Appeal) 
Rules (1964).)1 

(7) A regular departmental enquiry 
takes place only after the charge-sheet is 
drawn up and served upon the delinquent 
and the latter’s explanation is obtained. 
A 1080 SC 840 (843, 844): 1980 All LJ 358. 

(8) Where in an enquiry against the con¬ 
duct of a police officer, witness was examin¬ 
ed after the close of the cose but the officer 
was given an opportunity to cross-examine 
him, there cannot be any grievance on this 


1290 n (DB)' 1960 AI1 618 (620>: 1960 Cr ^ 

(9) In preliminary enquiry the explana¬ 

tion of the Government servant may be 
taken and documentary and even oral evi¬ 
dence may be considered. (1967) 1 Lab LJ 
718 (721) (SC). / , , 0| 

(10) Once specific charges, involving such 

a senous punishment as dismissal, are fram¬ 
ed against a public servant and , he is called 
upon to submit his explanation the enquir¬ 
ing officer must first hold an enquiry if the 
delinquent servant denies the charges. (1960) 
28 Cut LT 133 (134, 135, 136) (DB). (( 

(11) Under Rule 23 of .the Madras Civil 
Services (Classification, Control and Appeal) 
Rules, the State Government, as an appel* 
late^ authority, t has no power in appeal 
against the punishment imposed on a delin¬ 
quent officer to revive the charges abandon¬ 
ed by the authority competent to punish the 
delinquent officer, as not held proved and 
to find the officer guilty thereof and to 
award him heavier punishment. A 1963 Mad 
14 (16) (DB) 


(12) Departmental enquiry against Gov¬ 

ernment servant — Kerala Civil Services 
(Classification, Control and Appeal) Rules, 
1957, coming into force after close of en¬ 
quiry but before final order in enquiry — 
Rule promulgated after close of enquiry 
does not apply to enquiry. A 1962 Ker 43 
(47) (DB). f 

(13) Departmental enquiry — Charges re¬ 
lating to 1963-64 — Enquiry entrusted to 
Mysore State Vigilance Commissioner — 
Vigilance Rules framed subsequently in 
1965 — Enquiry under Vigilance Rules, 
1965, held valid — No vested right to proce¬ 
dure. A 1968 Mys 296 (301) (DB). 

(14) A departmental enauiry should be in 
accordance with rules of natural justice and 
if such rules are substantially followed and 
no prejudice is caused to the concerned 
officer a mere failure to observe a particu¬ 
lar rule should not be enough to quash the 
enquiry. (1961) Raj LW 104 (106) (DB). 

(15) Civil Service — Bihar Government 
Servants’ Conduct Rules (1956), Rule 15 (5) 
— Rule applied to transactions prior to 
coming into force of the Rules — There is 
no illegality. A 1967 Pat 43 (48) (DB). 

(16) The fact that the Collector of Baroda 
did not follow the instructions given in the 
Manual prepared by the Government or 
Bombay containing instructions for officers 
holding departmental inquiries, is not mate¬ 
rial as the Manual does not consist of statu¬ 
tory rules but merely consists of depart¬ 
mental instructions. A 1962 Guj 197 (20 ). 


\ Guj LR 492 (DB). 

(17) In cases governed by Art. 311 the 
juestion of indicating the punishment does 
lot arise when charges are to be enquired 
nto The procedure adopted in indicating 
he penalty in the memorandum of charges 
herefore offends Art. 311 and also contra¬ 
venes G. O. Ms. No. 4730, Home, dated 6th 
November, 1950. (1967) 1 An WR 156 (158). 

(18) Madras Services Manual, Vol. 1. 1954, 
*ule 17 — Disciplinary Action — Only pun- 
shing authority can initiate and conduct 
■nquiry proceedings — Held, District Agri- 
:ultural officer had no authority to initiate 
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proceedings against Agricultural assistant. 
(1967) 2 An WR 253 (256) (DB). 

(19) Under Rule 31-A of Fundamental 
Rules any error or mistake in the appoint¬ 
ment or promotion could only be corrected 
before the authority decides to confirm the 
incumbent in the particular post in question 
— Once a confirmation order is made that 
confirmation could only be interfered with 
by applying the procedure indicated in Arti¬ 
cle 311. A 1968 Assam 18 (19): 1968 Lab IC 

919 ( db ). 

(20) Disciplinary Proceedmgs 


(Admin- 


istrative Tribunal) Rules (1951), Rule 3 (4) 
(before its amendment in 1955) — Sub-r. (4) 
is mandatory — Amendment in 1955 mak¬ 
ing sub-r. (4) discretionary is not retrospec¬ 
tive — Dispensation of assistance of asses¬ 
sor during enquiry against civil servant is 
without jurisdiction — Findings against ana 
dismissal of civil servant deserve to be set 
aside. A 1960 Orissa 58 (60, 61) (DB). 

(21) Disciplinary Proceedings (Administra¬ 
tive Tribunal) Rules, 1951, Rule 3 (4) (as 
amended in 1955) — Tribunal conducting 
proceedings without aid of assessor — No 
direction to contrary by Governor — Fro- 
ceedings not invalid. A 1965 Orissa 183 (186, 

187) . (DB). , • 

(22) Enquiry officer orally hearing parties 
and' giving findings without recording any 
evidence — Government setting aside his 
report and appointing another officer 
unconnected with the office of the 
delinquent servant and accepting his find¬ 
ings — Order of Government held was 
within its powers and no mala f’ides could 
be attributed. A 1969 Manipur 36 (40): 1969 

Lab IC 561. . . 

(23) When notice to show cause against 
the proposed punishment is given to the de¬ 
linquent in accordance with the require¬ 
ments of Rule 10 (1) and Article 311 (2) of 
the Constitution, Rule 10 (2) enables the 
Governor to consult the Tribunal, if neces¬ 
sary, in such manner as he may deem fit 
before passing the final order. It is not man¬ 
datory on the part of the Governor to al¬ 
ways consult the Tribunal before passing 
the final order. Where the Governor did 
consult the Tribunal there is no provision 
in the rules which makes it necessary for 
the Governor to supply a copy of the opi¬ 
nion of the Tribunal to the delinquent. 1974 
Lab IC 1471 (1475) (All). 

(24) Although in a case of departmental 
enquiry if the enquiring authority has the 
duty to come to a conclusion as to the guut 
of the delinquent upon an evaluation or 
assessment of the evidence it is entirely 
necessary that he should be the person 
who should hear the evidence of the wit¬ 
nesses but the correct test to be adopted is 
whether the procedure adopted by the In¬ 
quiry Officer has led to any prejudice or 
not. A 1963 Raj 203 (207). 

(25) The right given to a charge-sheeted 
officer to cross-examine the departmental 
witnesses or examine his own witnesses 
can be legitimately examined and control¬ 
led by the enquiry officer. So as to pre¬ 
vent its proceedings being unduly or deli¬ 
berately prolonged. A 1966 SC 269 (274). 

(26) An enquiry cannot be considered to 
be open to challenge on the ground that 


procedure laid down in Evidence Act for 
recording evidence or in Code of Criminal 
Procedure for trial of offences has not 
been strictly followed. A 1969 Delhi 145 
(147) : 1969 Lab IC 539 (DB). 

(27) Government servant — Depart¬ 

mental enquiry — Proceeding to be follow¬ 
ed — Evidence taken in absence ofl ser¬ 
vant — Procedure not violative of natural 
justice. A 1962 Ker 43 (45) (DB). (A 1960 

Ker 63, Dissent, from.) -r 

(28) Procedure — Where a departmental 
enquiry is after recording of evidence of a 
few witnesses, conducted by another officer, 
refusal by the officer to start the enquiry 
de novo does not vitiate the enquiry. A 
1963 Punj 90 (91, 92). 

(29) Procedure — U. P. Police Regula¬ 
tions, Regn. 490 (5) — Departmental en¬ 

quiry — Discretion to refuse to call defence 
witness — High Court will not interfere 
with the exercise of that discretion so long 
as it is not exercised arbitrarily or in an 
unjudical manner. A 1958 All 607 (608) 
(DB). 

(30) Article 311 does not in terms require 
that the authority empowered under the 
provision to dismiss or remove an official 
should itself initiate or conduct enquiry 
proceeding for dismissal or removal of the 
officer. The only guarantee given to a civil 
servant is that he shall not be dismissed 
or removed by an authority subordinate to 
that by which he was appointed. Thus the 
powers to hold an enquiry conferred on 
the Superintendent of Police under 
Regns. 228 and 229 of the Central Provinces 
and Berar Police Regulations are not vio¬ 
lative of Article 311. 1971 MPLJ 363 : 1971 
Lab IC (N) 5 (SC). 

(31) Enquiry against delinquent officer — 
Change of personnel of enquiring officer due 
to transfer — Delinquent officer is not en¬ 
titled to de novo enquiry as of right in ab¬ 
sence of rule. A 1966 Mad 203 (215, 216. 
217) (FB). 

[See however (1971) 1 Serv LR 507 : 
(1972) 1 Andh WR 1. (The advantage of 
the observation of the demeanour of the 
witnesses is lost when the report of en¬ 
quiry is compiled by another officer (suc¬ 
cessor in office), who had no occasion to 
see the witnesses concerned and watch 
them when they were giving evidence. It is 
an irregularity that prejudices the interests 
of the delinquent servant.) ** 1971 Lab IC 
393 (394). (Overruled on another point in 
A 1977 SC 629). (Enquiry against public ser¬ 
vant started by Commissioner of Ambala 
Division before Punjab Reorganisation Act 
— Punishment imposed by Commissioner of 
Jullundur Division after Punjab Reorgani¬ 
sation Act came into force is without juris¬ 
diction and void — Commissioner at Jul¬ 
lundur could not act on report of previous 
Enquiry Officer — Fresh enquiry was 
necessary — Held further that Order of 
Financial Commissioner, Revenue, Punjab 
confirming on appeal the order of Commis¬ 
sioner of Jullundur Division also fell 
through.)) 

(32) Under the Constitution it is the High 
Court that could direct an enquiry against 
a subordinate judicial officer and appoint 
one of the Judges as the enquiry officer, 
but according to the law in force in 
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Hyderabad on the relevant date, it was the 
Administrative Bench that could hold the 
enquiry or direct it to be held, by one of 
the Judges. Since the appointment of the 
enquiry officer in the instant case, was ad¬ 
mittedly not by the Administrative Bench 
the enquiry is wholly unauthorised, and 
the report which formed the basis is with¬ 
out jurisdiction. (1969) 2 Andh WR 79 (92) 
(DB). 

(33) Though the Tribunal Rules by their 
own force, may not apply to officers of the 
Judicial Service because they are officers 
under the administrative control of the 
High Court by virtue of Article 235, never¬ 
theless as they are also entitled to the 
protection of Article 311, there could be no 
legal bar if the High Court applies the 
provisions of the Tribunal Rules to the 
delinquent officer while deciding to hold 
the departmental enquiry A 1965 Orissa 
183 (186) (DB). 

(34) Enquiry officer has to decide the 
case independently without being influenc¬ 
ed in any manner by the remarks of 1 some 
other officer. It is not permissible for the 
Government to send the charge-sheet and 
the explanation to the Collector and ask 
for the remarks and act thereon. It is the 
Government which alone must apply its 
mind to the facts and circumstances of the 
case. ILR (1967) Andh Pra 215 (219, 220) 
(DB). 

(35) Procedure followed in respect of 
main charges but not in respect of minor 
additional charges — Entire proceedings 
are not vitiated. A 1963 Orissa 73 (82) 
(DB). 

(36) Even where the Government does 

not intend to take action by way of 
punishment against a temporary servant on 
a report of bad work or misconduct, a 
preliminary enquiry is usually held to 
satisfy Government that there is reason to 
dispense with the services of the temporary 
employee. (1967) 1 Lab LJ 718 (721, 722) 

(SC). 

(37) Even in a case where a formal de¬ 
partmental inquiry is initiated against a 
temporary Government servant it is open 
to the authority to drop further proceedings 
in the departmental enquiry and to make 
an order for discharge simpliciter against 
the temporary Government servant. (1967) 

1 Lab LJ 718 (722) : 15 Fac Lit 347 (SC). 

(38) Authority to act quasi-judicially — 
No provision regarding procedure in the 
statute concerned — Authority can devise 
its own procedure — Procedure should not 
be inconsistent with the principles of judi¬ 
cial procedure. A 1968 Mys 296 (300) (DB). 

(39) An order passed by a quasi-judicial 

tribunal should contain in itself, the neces¬ 
sary material to assure the superior Courts 
that the Tribunal had satisfied the require¬ 
ment of the relevant provisions pertaining 
to the exercise of its jurisdiction whether ap¬ 
pellate or otherwise. (1966) 2 Mys LJ 70 

(73, 74) (DB). 

(40) Two separate notices and separate 
enquiries are not necessary and one notice 
at the time of punishment is enough. A 
1957 All 439 (447) (DB) ** A 1955 Assam 
171 (172, 173) (DB) ** A 1955 Hyd 240 (241) 
(DB). 


(41) Even if the charges and the wit¬ 
nesses to be examined are common against 
two delinquent servants, the proper course 
tor the enquiry officer, unless the servant 
has consented - to joint enquiry, is to hold 
separate enquiries and record evidence 
separately as otherwise there is danger of 

s f rva Pl s getting confused. (1972) 1 Andh 
WR 1 : (1971) 1 Serv LR 507. 

(42) Two Police Sub-Inspectors charged 

for rmsconduct — Joint disciplinary pro¬ 
ceedings initiated without obtaining the 
appropriate orders from the Lt. Governor, 
who was the competent authority — Held, 
joinder vitiated proceedings from its incep¬ 
tion as prejudice was implied and entire 
proceedings were quashed. (1978) 2 Serv 

LR 679 (680, 681) (Goa). 

[See also (1979) 2 Kant LJ 303 (307) : 
1979 Lab IC (NOC) 174. (Joint departmen¬ 
tal enquiry under Rule 8 Karnataka State 
Police (Disciplinary Proceedings) Rules 
(1965) against constable and Sub-Inspector 
by Superintendent of Police — Not proper 

— Dismissal of constable not maintainable 
as based on findings recorded in joint en¬ 
quiry.)! 

(43) Consideration of explanation — Dis¬ 
ciplinary authority must consider cause 
shown by delinquent employee and it 
should be so stated in punishment order 

— Where record shows that he had done 

so, mere careless omission to state so in 
punishment order cannot be a ground to 
quash it. 1971 Lab IC 1478 (1480) (Orissa) 

(DB). 

(44) Enquiry Officer selecting four out of 
21 witnesses — Refusing party to produce 
all his witnesses in defence and also not 
allowing party to select a lesser number 
of witnesses of his choice — Enquiry vitiat¬ 
ed. 1972 Serv LR 492 : 1972 Cur LJ 479. 

(45) Departmental enquiry against Police 
Sub-Inspector who was allowed to cross 
efficiency bar — Charges of inefficiency and 
dishonesty, based on adverse confidential 
reports of superior Officers — Reports re¬ 
lating to period earlier than the year in 
which he was allowed to cross efficiency 
bar should not be considered in enquiry. 

A 1970 SC 2086 (2089). 

(46) Enquiry against delinquent public 
servant — Non-payment of subsistence al¬ 
lowance for part period of suspension — 
Government assuring to make payment if 
found outstanding — Enquiry not vitiated. 
1980 Lab IC 681 (682) (DB) (Raj). 

(47) Show cause notice for dismissal on 
allegations of certain charges — Petitioner 
furnished with report of Tribunal and 
vigilance commission — Petitioner submit¬ 
ting explanation thereon — Violation of 
any statutory rule in conducting enquiry 
not pointed out — Article 311 (2) is not at¬ 
tracted. 1975 Andh LT 159 (DB). 

(48) Termination after full-scale enquiry 
— Enquiry not shown to have been launch¬ 
ed only to ascertain whether public ser¬ 
vant should be retained in service — Order 
is one of punishment — Procedure under 
Article 311 must be followed. 1971 UPTC 
401 : 1971 All WR (HC) 378. 

(49) Departmental proceedings against 
police constable initiated on report of Dafa- 
dar — To arrive at findings five witnesses 
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examined and delinquent afforded opportu¬ 
nity to cross-examine them — Report or 
Dafadar not acted upon — Delinquent held 
could not have any grievance for non-exa¬ 
mination of Dafadar. 1975 Lab IC 1470 

(14721 : 1976 BLJR 66 (DB). _ .. 

(50) Departmental enquiry against police 
Constable — Adverse remarks against him 
in station diaries — Relevant entries not 
produced in inquiry — Previous statements 
of witnesses in absence of delinquent should 
be read out in the delinquent’s presence. 
(1978) 2 Serv LR 385 : 1978 Lab IC (NOC) 

120 (Goa). 

(51) When the disciplinary authority 
affirmed the findings of the Enquiry Officer 
it is not necessary for him to repeat once 
again all those reasons which the Enquiry 
Officer had given and which he also ap- 
proved. (1979) 3 Serv LR 592 (595, 597, 598> 

(J & K). 

(52) Disciplinary enquiry — Pr P d, f c I, i0 +A 
of documents which were not referred t 
in charge-sheet — Ordinarily not permis¬ 
sible. ILR (1973) 2 All 362. 

(53) Civil Services (Classification Control 
and Appeal) Rules (1965), Rule 14 (19) 

Annexure containing the copy 
ten brief of arguments not supplied to tn, 
Government servant along with the copy c 
the enquiry report — Non-supply would 
render further disciplinary proceeding in¬ 
valid. 1972 Lab IC 1505 (1510) (Cal). 

(54) Departmental proceedings — Co *V 
duct of enquiry by two officers thoug. 
charge-sheet was forwarded to one of them 
only does not violate principles of natural 
justice. 1972 Lab IC 713 (718) (Pun.i). 

(55) Suspension — No subsistence allow¬ 
ance paid — Incumbent not attending de¬ 
partmental enquiry for that reason — Held 
that disciplinary proceedings were vitiated. 
1975 WLN (UC) 33 (Raj). 

75 (f). Departmental enquiry after ac¬ 
quittal in criminal prosecution — See also 
Note 126.— (1) Even if a criminal prosecu¬ 
tion has commenced and is continuing 
against an officer, a disciplinary proceed¬ 
ing in respect of the accusation whicn 
forms the subject-matter of the charge i n 
the Criminal Court is not forbidden and 
it can be commenced and concluded so long 
as the prosecution has not ended in an ac¬ 
quittal. A 1967 Mys 220 (221) (DB) 

Lab IC 664 (668) (All) ** 1979 Lab* IC 258 
(265) (Ker) ** 1978 J & K LR 189 : 1978 
Lab IC (NOC) 143 ** (1975) 2 Lab LJ 513 . 
ILR (1975) Kant 895 (FB) ** (1971) 1 Cut 

WR 1 ** 1970 Serv LR 632 (J & K>. (Stan¬ 
dard of proof required for establishing 
charge judicially against an accused is dii 
ferent from that required while holding 
departmental enquiry against a delinquent.) 

(2) Graft charge — Acquittal by Criminal 
Court — Departmental enquiry not barrea 
thereby — Right to exercise disciplinary 
jurisdiction always exists when charge of 
sufficient gravity is alleged against an em¬ 
ployee. A 1967 Mad 315 (316, 317) (DB). 

(3) It is not a true position of law to 
state that whenever it is possible to pro- 


secute a Government servant in Court of 
law, authorities would be precluded from 
proceeding against him departmentally 
under any conceivable circumstances. A 
1967 Mad 315 : (1966) 1 Mad LJ 306 (308) 

(D (4) Criminal case — Delinquent given 
benefit of doubt and acquitted — Depart¬ 
mental enquiry on same charge not barred 
— Had the acquittal been on merits bar to 
enquiry would have operated. 1977 Lab IC 
1471 (1473) (Mad) (DB) ** (1969) 71 Pun LR 
725. 

(5) Services under the Union and the 
States — Fresh proceedings in respect of 
same matter — Civil Court’s decision on 
merits in favour of employee, affects juris-; 
diction to order fresh enquiry. A 1970 Raj 
210 (214, 215) : 1970 Lab IC 1319. 

(6) Civil servant committing . offence 
under Penal Code — It is at the discretion 
of Government to start departmental en¬ 
quiry without initiating criminal prosecu¬ 
tion. A 1958 Madh Pra 326 (328. 329) : 1959 
MPLJ 128. 

(7) Where a person was convicted by 
Court-martial of an offence, he must be 
deemed to have been convicted on a cri¬ 
minal charge by a competent tribunal and 
falls within the mischief of proviso (A) ol 
Article 311 (2) of Constitution. (1963) 6 Fac 
LR 134 (135) (Cal). ' 

(8) U. P. Disciplinary Proceedings (Ad¬ 
ministrative Tribunal) Rules (1947), Rule 8 

_ Procedure for trial under — Not more 

onerous or less favourable than that under 
Civil Service Rules. A 1960 All 754 (759). 

(9) Acquittal of police officer in a crimi¬ 

nal Court on technical ground — Depart¬ 
mental enquiry under Police 16 ; 3 Jo 

not barred. A 1969 Punj 131 (135): 1969 
Lab IC 573. 

(10) Criminal proceedings started against 
employee without launching a Departmental 
enquiry, resulting in acquittal — Not proper 
for the Department to proceed against on 
the same charges. A 1968 Pat 300 (301) : 
1968 Lab IC 1074 ** A 1963 Orissa 73 (78) 
(DB) ** (1977) 2 Serv LR 623 (628) (Guj). 

(11) The principle of autrefois acquit is 

contained in Section 403, Cr. P. C. It ap¬ 
plies only to a second prosecution for the 
same offence in a criminal Court. It cannot 
apply to a departmental enquiry on the 
same charge after acquittal in a criminal 
court. A 1959 Tripura 51 (54) ** (1975) 1 

Malayan LJ 1 (2). 

(12) Statement by the enquiry officer 
that the judgment of the magistrate in a 
criminal trial against the public servant 
could not be always regarded as binding in 
a departmental enquiry is not erroneous. 
A 1963 SC 1723 (1727). 

(13) Police Constable acquitted of offence 
under Section 161, I. P. C. — Subsequent 
departmental enquiry on same facts — 
Findings of Criminal Court are not binding 
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on dismissing authority. 1972 Lab IC 1453 
(Bom). 

(14) Prosecution on charges for embezzle¬ 
ment Evidence found insufficient to 

warrant conviction — Subsequent Depart¬ 
mental proceeding based on same allega¬ 
tions resulting in discharge of the Govern¬ 
ment servant — Order if based on some 
evidence and not mere conjectures cannot 
be set aside merely because the evidence 
was found to be insufficient to warrant 
conviction. A 1967 Pat 133 (135, 137) (DB). 

(15) Employee dismissed after depart¬ 
mental enquiry — Fact that criminal com¬ 
plaint was subsequently dropped is no 
ground for reinstatement. 1968 Lab IC 
1145 (1148) (Manipur). 

(16) Dismissal order set aside in writ 
petition Delinquent reinstated — Fresh 
enquiry into old charges , without keeping 
delinquent under suspension — Second en¬ 
quiry held not illegal on ground that there 
was exoneration and condonation of mis¬ 
conduct — Order of dismissal following 
such enquiry not invalid. A 1964 Manipur 
8 (9). 

(17-18) Acquittal by criminal Court — 
Disciplinary proceedings on same charge 
improper in the circumstances. A 1962 Mys 
84 (85, 86) (DB). 

(19) Central Reserve Police Rules (1955), 
Rule 27 — Police charged under Section 10 
(m), Central Reserve Police Force Act, 1949, 
acquitted by Appellate Court not on merits 
of case but on ground that trial was vitiat¬ 
ed — Acquittal is no bar for institution of 
departmental enquiry. A 1965 Raj 140 (141) 
(DB). 

(20) A Civil Court can pass a decree 
setting aside a dismissal order on the 
ground of non-compliance with the provi¬ 
sions of the Constitution of India or Rules 
relating to Service Conditions. Such a de¬ 
cree cannot in any case be treated as an 
exoneration of the person from the charges 
levelled against him. 1960 Raj LW 385 
(388). 

(21) Adverse remarks given on account of 
shortage of material in reserve stock — 
Criminal Case — Acquittal — Adverse re¬ 
mark should not have been taken into ac¬ 
count by Screening Committee and the 
Public Service Commission for considera¬ 
tion of the case of the incumbent — Incum¬ 
bent should be allowed to show cause — 
Recommendation of the Committee and 
Commission without allowing incumbent to 
show cause liable to be quashed. 1973 Cur 
LJ 437 : 1973 AH Serv LJ 679 (Punj). 

(22) Even where civil servant has been 
acquitted of a charge arising out. of certain 
facts in the criminal proceedings in the 
Court, he can be proceeded departmentally 
on other charge arising out of same set of 
facts. A 1971 All 323 (324. 325). 

75 (g). Powers of appellate authority.— 
(1) Departmental appeal against punish- 


~ the central Civil Services 

(Classification, Control and Appeal) Rules 

will apply — The appellate authority has 
only got to study the records and see whe- 
tner the rules have been complied with 
and if not, whether the non-compliance 
has resulted in violation of the provisions 
of the Constitution or in failure of justice 
and whether the findings are justified and 
the P enalt y imposed is proper. A 

. (2) Personal hearing to delinquent dur- 
mg stage of appeal — Delinquent has no 
right to such hearing — Police constable 
dismissed — Personal hearing refused dur- 
ing appeal — Dismissal not bad on ground 
of such refusal. A 1969 Guj 260 (267) : 1969 
Lab IC 1103. (A 1963 Assam 183, Dissented.) 

(3) Termination of Services . — Appeal 
against termination not competent, being 
not provided under the rules — Dismissal 
of appeal in limine without hearing the 
petitioner, is not illegal and bad. 1973 Cur 
LJ 660 : 1973 All Serv Rep 947 (Punj). 

(4) Decision based on misreading of docu¬ 
ments and erroneous view of Art. 311 — 
Decision not binding in second appeal. A 
1969 All 542 (544) : 1969 Lab IC 1318. 

(5) When in a departmental matter a 
higher authority just dittos, usually by 
using the words 'as proposed’ or 'approved* 
and the like, it should be deemed that the 
operative portion alone has been approved. 
1960 MPLJ 1063 (1073) (DB). 

(6) Departmental enquiry — Appeal 
against — Appellate authority upholding 
decision of subordinate authority — De¬ 
tailed order not given — Does not make it 
a non-speaking order. 1978 Lab IC 1132 
(1137) (All). 

(7) Words "further enquiry” appearing in 
Rule 15 (c) of Bombay Police (Punishments 
and Appeals) Rules (1956), do not mean de 
novo enquiry or fresh enquiry. The word 
"further" is significant and limits the 
powers of the appellate authority to calling 
for additional fresh material, but does not 
confer on the authority the power to anni¬ 
hilate the entire proceedings and start a 
de novo trial, which in such circumstances 
is sure to prove itself to be a real torturing 
trial. 1979 Lab IC NOC 120 (Guj). 

(8) Railway Servants (Discipline and Ap¬ 
peal) Rules (1968), Rules 14 (ii). 22 (2) —- 
The Appellate authority has no power to 
examine the propriety or otherwise of tne 
decision of the disciplinary authority dis¬ 
pensing with the holding of the inquiry, as 
the decision of the disciplinary authority in 
this respect is final under clause (3) of 
Article 311 and no power can be conferred 
on the appellate authority by the Rules to 
reopen or reconsider the same. 1975 Lab IC 
1238 (1300) (Cal). 

(9) When the appellate authority does 
not agree with the order appealed against, 
then reasons must be given by it for vary¬ 
ing or reversing the order. But if such 
order is in favour of the appellant then 
even if the appellate authority does not 
give reasons, the appellant is not prejudic¬ 
ed and therefore he cannot complain. ILR 
(1972) 2 Delhi 84. 
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76. Waiver of enquiry and objections to 
defects in it.—. (1) Appeal to Prime Minister 
against order of reduction in rank and com¬ 
munication of Prime Minister’s decision is not 
procedure contemplated bv Art. 311 (2); ^ The 
fact that petitioner appealed to Prime Minister 
cannot be treated as waiver of his constitu¬ 
tional rights in the absence of anv evidence of 
intentional relinquishment of a known right 
A 1969 Cal 180 (193) : 1969 Lab IC 409 (DB). 

(2) Where infirmities in the enquiry go to 

the root of the matter, they cannot be deemed 
to have been waived by omitting to show 
cause against the notice with regard to pro¬ 
posed punishment. 1968 Lab IC 302 (317) 

(DB) (All). 

(3) Where the public servant accepted, with¬ 
out raising any objection to the defects in the 
notice terminating his services, the arrears of 
his pay plus three .months’ pay in lieu of dis¬ 
charge notice, it would show that he waived 
all objections regarding notice and enquiry and 
it would not be open to him to challenge the 
order of termination cn ground of such defects. 
A 1956 Tripura 33 (34). 

(4) Departmental enquiry — Acquiescence 
and submission to jurisdiction of Enquiry Offi¬ 
cer without raising any objection — Petitioner 
cannot be allowed to challenge jurisdiction of 
Enquiry Officer after the enquiry is over and 
the officer found against him. A 1965 Mys 283 
(285) (DB) 00 A 1962 AH 114 (116, 117) (DB). 

(5) Misconduct — Inquiry —r Government 
servant given choice to resign or face enquiry 
— Servant tendering resignation and Govern¬ 
ment accepting — Government cannot start en¬ 
quiry into misconduct. A 1955 Trav-Co 245 
(247) (DB). 

77. Opportunity given but not availed of.—» 

(1) The provisions of Cl. (2) of Article 311 
though mandatory are meant for the benefit of 
civil servant concerned and, therefore, can be 
waived by him. A 1957 Assam 77 (81) (DB). 

(2) Where a civil servant who has attained 
the age of 55, for some reason or other, con¬ 
fesses his inability to continue in service and 
seeks permission to retire, it would be a use¬ 
less formality to ask him to show cause as to 
why his services should not be terminated. A 
1954 SC 584 (586). 

(3) Where reasonable opportunity against the 

proposed action has been given to a civil ser¬ 
vant but has not been availed of by him, the 
order of dismissal, removal or reduction in rank 
passed against him will not be rendered invalid. 
A 1955 SC 160 (164) 00 1977 Serv LJ 175 

(Raj) 00 A 1953 Him Pra 125 (126) 00 ILR 

(1957) Punj 1695 (1701) A 1953 Punj 137 
(141) (DB) 00 A 1960 Orissa 26 (28) : (1959) 1 
Orissa JD 550 (DB) 00 A 1968 Madh Pra 132 
(133) : 1968 Lab IC 939 (DB) 00 1978 Serv 

LJ 500 : 1978 Lab IC (NOC) 134 (All). 

[See however A 1958 Bom 204 (205) : ILR 
(1958) Bom 343 (DB).] 

(4) Reasonable opportunity — Government 
servant pleading guilty to charge-sheet given 
—- Enquiry to prove charges against him be¬ 
comes unnecessary — Government servant deli¬ 
berately refusing to accept second show cause 
notice against proposed punishment — Reason¬ 
able opportunity cannot be said to have been 
denied. ILR (1961) 2 All 90 (93, 94) (DB). 


(5) Copies of documents relied on by En¬ 
quiry Officer given to the employee before re¬ 
port of enquiry is made — Employee not avail¬ 
ing of the opportunity to file additional state¬ 
ment of defence —^ No denial of opportunity. 
(1966) 1 Lab LJ 190 (Cal). 

(6) After closure of inquiry, certificate by 

delinquent to enquiry committee to the effect 
that he had been given all reasonable facilities 
to defend himself and consult records — No 
explanation as to how that certificate came to 
be given — Certificate did not amount to 
waiver of objection against reconstitution of 
enquiry committee. (1964) 68 Cal WN 1112 
(1116) : (1964) 9 Fa c LR 208. ^ 

(7) Punjab Civil Services (Punishment and 

Appeal) Rules (1952), Rule 7 (2) — Depart¬ 

mental enquiry under — Plaintiff afforded op¬ 
portunity to challenge evidence adduced by 
Department — Plaintiff not availing of it can¬ 
not find fault with Enquiry Officer’s report on 
ground that it was not based on evidence but 
on affidavits. (1963) 65 Punj LR 945 (951). 

(8) Where a person does not deem it neces¬ 

sary to make use of the opportunity or refuses 
to take part in the enquiry, he cannot as of 
right demand the enquiry to be held over 
again at the final stage. (1963) 65 Punj LR 

945 00 59 Punj LR 472 (475). 

(9) Departmental inquiry against delinquent 
public servant —- Opportunity given to him to 
cross-examine witnesses — Opportunity not 
availed of — Principle of natural justice is not 
violated. A 1963 Orissa 73 (79, 80) (DB). 

(10) If a person has been given complete op¬ 
portunity of cross-examining the prosecution 
witnesses and of adducing his defence at the 
stage of the inquiry held against him and he 
voluntarily refuses to do so he cannot be en¬ 
titled to another opportunity at a later stage 
when notice is issued to him to show cause 
against the punishment proposed. A 1960 
Punj 646 (651, 652) (DB). 

(11) Head Clerk of university —, Dismissal 
of — Opportunity given to servant to produce 
defence — Opportunity not availed of — No 
violation of natural justice. A 1960 J & K 80 
(82, 83) (DB). 

78. Apology by civil servant — Effect.—• 

(1) When a Government servant in a depart¬ 
mental inquiry tenders an unqualified apology, 
there is no necessity of holding an oral inquiry 
into the allegations made against him. A 1963 
Raj 57 (61, 62) 00 A 1956 Raj 28 (30) (DB). 

(2) The fact that the apology of some of the 
Government servants charged with the same 
misconduct is accepted but is not accepted in 
the case of others does not amount to a breach 
of the equal protection clause of the Constitu¬ 
tion. A 1956 Raj 28 (30) (DB). 

(3) Notice of discharge not given to em¬ 

ployee —r Employee offering apology when 
departmental enquiry against him concluded — 
Tendering apology could not dispense with 
notice contemplated by S. 126 (2) —- Giving 

notice is constitutional provision and has to be 
complied with. A 1965 J & K 53 (56) (DB) 

00 A 1956 Raj 28 (30) (DB). 

79. Public Service Commission, reference to 
— See also Note 136 and Art. 320.— (1) 
Where the Government passes an order of re¬ 
version exclusively on the basis of the opinion 
given to that effect by the Public Service Com¬ 
mission, without applying its own independent 
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mind to the merits of the case, that order can 
be validly challenged as vitiated by mala fides 

?i n o d o\ n °i^J% inding in law * A 1966 Orissa 173 
(183/ (DB). 

(2) Promotion — C. C. R. of concerned 
Government servant in Orissa Industries Service, 
incomplete — Absence of rule — Main criteria 
for judging suitability for promotion are merit, 
seniority, competence, Qualification and expe¬ 
rience of eligible candidates at relevant time — 
Public Service Commission considering suitabi¬ 
lity on basis of incomplete C. C. R. — State 
Government directed to reconsider case of pro¬ 
motion of aforesaid Government servant. 1976 
Lab IC 1760 (1761) (Orissa). 

80. Show cause notice, by whom to be 

gi vc n.— (1) Show cause notice under R. 1707 
oF Rly. Est. Code should be in the name of 
punishing authority or with its authority, con¬ 
sent or approval. A 1958 Cal 633 (634) : 62 

Cal WN 169. 

(2) Notice issued by authority not competent 
to dismiss public servant — Subsequent ap¬ 
proval of competent authority cannot cure de¬ 
fect. A 1960 Orissa 37 (38, 39) (DB). (Over¬ 
ruled on another point in A 1963 SC 1612.) 

(3) Initiation of proceedings under R. 7 (1) 

of All India Service (Discipline and Appeal) 
Rules (1955) —• Can be initiated against a 

police officer by the State Government under 
which he is serving — Union Government can 
issue a show cause notice to him under Arti¬ 
cle 311 of Constitution. (1974) 1 Serv LR 744 
(Pat). 

81. Authority who can frame charges.— 

(1) The framing of charges, the holding of an 
enquiry into them, the suspension of the civil 
servant during the enquiry, the notice to show 
cause, are all steps in the exercise of the disci¬ 
plinary powers. All these steps are required 
to be taken by the disciplinary authority and 
not by a delegate of that authority. A 1969 
Assam 1 (2) : 1969 Lab IC 4 (DB). 

(2) Though Rule 15, C. C. S. (C. C. A.) 
Rules says that the disciplinary authority has 
to frame the charges it will amount to the 
same thing if he directs the persons who con¬ 
ducted the preliminary enquiry to draft the 
charges and after the drafting approves of the 
same. A 1962 Tripura 15 (16). 

(3) Sastry Award Para 521 (a) — Domestic 

enquiry officer not designated under Para 521 
(a) issuing charge-sheets and taking decision to 
hold enquiry — Not an infirmity as to render 
whole proceedings illegal and void — Enquiry 
proceedings held by the disciplinary authority 
itself — Personal hearing given — Proceedings 
are not void merely on ground that charge- 
sheets were issued by officer not designated 
under Para 521 (12). (1972) 42 FJR 374 (382) 

(Delhi). 

(4) Domestic Inquiry — Power to hold in¬ 
quiries already delegated to Enquiry Officer 
under the law — Specific authority for the 
purpose of particular case not necessary. (1971) 

2 Serv LR 240 (Delhi). 

(5) Authority issuing show cause notice — 
Only the same authority is competent to im¬ 
pose the punishment. 1973 Lab IC 136 (All). 

(6) Enquiry into conduct of public servant 
—► Officer empowered to issue charge-sheet on 
leave —* Person looking after the work of 


absentee officer held not competent to issue 
charge-sheet. (1978) 2 Cal LJ 316 (322). 

(7) There is no absolute bar under Art. 311 
ot the Constitution that charges could not be 
ramed by the Enquiry Officer and had to be 
trained only by the punishing authority. It 
will depend on the statutory rules governing 
particular service. In every case power for 
framing charges and holding enquiry i s to be 
delegated to such Enquiring Officer by the ap¬ 
pointing or punishing authority. No officer can 
sue motu initiate the disciplinary proceedings 
y framing charges and holding enquiry and 
then reporting the matter to the disciplinary 
authority without having been appointed an 

1!>Tl."§ IC 581 CAlif Y ^ fhat aUth ° rity - 


(?) By virtue of R 6 (2) and (3) of f Kerala 
Police Departmental (Enquiries, Punishment and 
Appeal) Rules (1958), charges against delinquent 
are to be framed by the enquiry officer him¬ 
self and not by the 
1979 Lab IC 903 (905) : 

(DB) (Ker). 


disciplinary authority. 
(1979) 1 Serv LR 691 


, Order must show that authority applied 

its mind.— (1) Appointing authority wrongly 

stating that the evidence of a particular witness 
was recorded while he was not examined by 
the enquiry officer — Appointing authority 
placing reliance on the statements recorded in 
the presence of the delinquent officer alone — 
Factors sufficient to indicate that appointing 
authority has failed to apply his mind to the 
material on record. A 1967 Madh Pra 91 (94) 


(2) Railway Establishment Code, Rule 1721 
— Departmental inquiry — Appeal against 
punishment order — Order of appellate auth¬ 
ority cryj^tic in extreme not showing that it 
considered facts on which order was based — 
Order held did not fit in requirements of 
R. 1721. A 1965 Cal 557 (560, 561). 

(3) Appellate order which does not show 

that the appellate authority applied his mind 
to the points envisaged in the R. 1731 (2) of 

Discipline and Appeal Rules for Non-Gazetted 
Railway Servants cannot be sustained. (1965) 
10 Fac LR 8 (12) (Cal). 

(4) Railway Establishment Code, Rules 1716 
(e) and 1731 — Imposition of minor punish¬ 
ment — Order imposing punishment and ap¬ 
pellate order confirming it omitting to state 
reason for holding charges proved —r Orders 
are vitiated and have to be quashed. A 1968 
All 91 (93). 

(5) Under the Himachal Pradesh Municipali¬ 

ties Servants (Punishment, Removal, Suspension 
and Appeal) Rules, 1971 there lies only one 
appeal to the Secretary Local Self Government. 
Wnore however the Secretary (L. S. G.) did 
not pass anv order except initiating the notes 
put up bv the officer after the opinion from 
the Law Department had been obtained it was 
held that it was not an independent order after 
application of his mind by the Secretary, who is 
a persona designata and a quasi-judicial auth¬ 
ority. He was expected to have exercised his 
independent application of mind without depend¬ 
ing wholly ana solely on the advice of the 
Law Department and the notes put up by the 
office. On this basis the order cannot be sus¬ 
tained. (1979) 2 Serv LR 171 (175) : 1979 

Lab IC (NOC) 101 (Him Pra). 
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(6) Order of termination of services passed 
without taking into consideration the explana¬ 
tion of the delinquent — Held, enquiring offi¬ 
cer did not apply his mind to the case and the 
order could not be sustained. 1966 Cur LJ 87 
(91) (Punj). 

(7) Principal of a recognised private school 
—p Termination of services under the Delhi 
Education Act — Managing Committee being 
appointing authority competent to terminate 
the services —- Authority to take final decision 
on the overall assessment and performance of 
petitioner as probationer entrusted to chairman 
—* Chairman findin g petitioner’s performance 
unsatisfactory —» Managing Committee termi¬ 
nating services without applying its indepen¬ 
dent mind about the performance of the peti¬ 
tioner — Held, there was no valid termination. 
(1978) 2 Serv LR 98 (105) : 1979 Serv LJ 140 
(Delhi). 

(8) Where neither the Disciplinary Authority 

nor the Appellate Authority has given any rea¬ 
sons for the order of dismissal nor is there any 
indication in the order that there has been ap¬ 
plication of mind to the facts of the case or 
that they had adopted some of the reasons for 
their findings given by the Enquiry Officer, the 
order is bad for failure to give reasons and 
has to be quashed. (1978) 2 Serv LR 385 : 
1978 Lab IC (NOC) 120 (Goa) 00 (1979) 2 

Serv LR 55 (56) (Punj) 00 1972 Lab IC 713 
(Punj). 

(9) Where the order of dismissal agreed with 
the finding of the Inquiring Officer that the 
charges were proved, that part of the order 
would not be vitiated for absence of reasons, 
but the order of dismissal itself would be bad 
in law for want of reasons if the Inquiring Offi¬ 
cer had not made any recommendations as to 

uantum of punishment 1978 Lab IC 1424 
1428) (Goa). 

(10) When an order of an Administrative 
Tribunal is set aside on a technical ground, 
namely, that the order did not show an appli¬ 
cation of mind by the punishing authority, it 
does not wipe out the enquiry conducted by it 
completely. It only enjoins upon the Admin¬ 
istrative Tribunal to reconsider the matter from 
the stage from which it was held to be bad. 
The decree passed by the Court would be 
fully complied with when the competent auth¬ 
ority wrote out a fresh well-reasoned order. 
1976 SLWR 586 (588) (Punj). 

(11) Rule 1713 of Railway Establishment 
Code Vol. I, is mandatory. It goes beyond 
the requirements of Art. 311 (2) and requires 
the punishing authority to apply its mind to 
the materials on record over again even where 
he may agree with the findings of the Inquiry 
Officer — Non-compliance with R. 1713 — 
Order vitiated. A 1970 Cal 545 (546) (DB). 

(12) An order of removal of a railway ser¬ 
vant under Rule 1719 on the ground of his 
conviction on a criminal charge is illegal if 
there is nothing in the order to indicate that 
the penalty had been imposed on the ground 
of conduct of the delinquent which led to his 
conviction or that the Disciplinary Authority 
had taken into consideration the circumstances 
of the case. The contents of the order must 
* e ®d to an inference that the authority had ap¬ 
plied its mind to the conduct of the person 
leading to his conviction and had also taken 


a 


i- 
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the circumstances of the case into consideration 
while imposing the penalty. 1972 Lab IC 736 
(Delhi), Dissented from, 1975 Lab IC 992 
(994) (Raj). 

83. Reinstatement — Effect of.—<■ (1) Order 
of reversion during pendency of departmental 
enquiry — Criminal proceedings ending in 
acquittal of delinquent — Departmental enquirv 
dropped — Delinquent officer entitled to full 
pay and allowances pending his reinstatement 
by virtue of R. 10 (7) of Central Civil Services 
Classification, Control and Appeal) Rules. 
1967) 1 Mys LJ 455 (DB). 

(2) On the ending of the suspension, the 
officer is simply allotted his job and there is 
no question of any “re-instatement” in the pro¬ 
per sense of the term, as the question of “re¬ 
instatement*’ can only arise in case of dismissal 
or removal from service, or termination of ser¬ 
vice in any other manner. A 1958 Cal 239 
(241). 

(3) Khadi and Village Industries Commission 
Employees (Conduct, Discipline and Appeal) 
Regulations, 1961 Regulations 30 and 31 — 
Suspension under Rule 30 — Ends on the con¬ 
victed employee’s release under Section 3 of 
Probation of Offenders Act —* Employee, held 
entitled to reinstatement. (1973) 1 Andh LT 
161. 

(4) Contention that civil servants who were 
reverted should have asked for their reinstate¬ 
ment in particular post and removal of another 
occupying that post instead of asking to quash 
order of reversion — Held, contention was not 
acceptable. A 1967 Mys 225 (231) (DB). 

(5) Suit for salary by Government servant — 
Consequences of setting aside order of dismissal 
of Government servant were that he could have 
been reinstated on the date of the suit and could 
have asked for arrears of salary. A 1960 Cal 
278 (282). 

(6) Reinstatement of employee —> By order ot 
Court after declaration of termination as illegal 
— He is entitled to full salary. 1978 Lab IC 
(NOC) 157 (DB) (All). (Non-payment of arrears 
for certain period on ground of limitation is in¬ 
valid.) 

(7) Disciplinary Enquiry — Order of dismis¬ 

sal — Set aside and reinstatement ordered — 
Claim to salary for the period between dismis¬ 
sal and reinstatement — The cause of action to 
claim the salary arises at the end of every 
month in which he was wrongfully prevented 
from earning his salary and a suit for such 
salary is governed bv Article 7 Schedule 1 of 
the Limitation Act (1963). (1972) 85 Mad LW 

329. 

(8) Where promotion was delayed only on 
account of pending departmental enquiry, which 
resulted in exoneration of the petitioner, it was 
held that he ought to have been promoted with 
effect from the date other officers were promot¬ 
ed and ought to have been placed at the top 
of the list according to his seniority. A 1967 
Mys 136 (138) (DB). 

(9) Disciplinary proceedings — Complete ex¬ 
oneration of servant proceeded against — Ser¬ 
vant must be taken, in the eye of law, as con¬ 
tinuing in service during period when he was 
under suspension till he was reinstated — Held 
that he was entitled to all normal benefits of 
service, including consideration of his case fo; 
promotion. (1972) 1 Cut WR 789 (793, 794), 
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(10) Since no punishment at all was imposed 
on the petitioner on the basis of a finding that 
he was guilty of the charges which were fram- 
ed against him, the direction that the petitioner 
should be treated as being on leave without 
allowance for the interim period held could not 
be sustained, and the petitioner was right in 
claiming his salary for that period. A 1962 
Mys 43 (44) (DB). 

(11) It is only the safeguards provided in 
Article 311 or in the service rules of various 
Services under the Union Government or the 
Government of a State that their employees are 
entitled to take benefit of and can urge with 
justification that if those safeguards are not res¬ 
pected or the procedure prescribed is not 
followed, their dismissal is illegal. But, in the 
case of any other master and servant, the 
ordinary rule of contract applies and the em¬ 
ployee cannot approach High Court for reinstate¬ 
ment under Article 226. 

The employee of Punjab University removed 
from service under relevant rule of university 
held could not ask for reinstatement by filing 
writ petition. A 1969 Punj 391 (393 to 395) : 1969 
Lab IC 1406. 

(12) Employee of private college affiliated to 
University — Reinstatement under emergency 
powers of Vice-Chancellor —* Order of reinstate¬ 
ment passed on imaginary and non-existing 
grounds —* Unsustainable. (1979) 1 Cal LJ 77: 
1979 Lab IC (NOC) 38. 

(13) Bank employee — Alleged acts of in¬ 
discipline and his suspension from service —» 
Subsequent issue of charge-sheet — Writ peti¬ 
tion to recall order of suspension and other re¬ 
liefs —t Suspension order withdrawn pending 
writ petition — Employee asked to join duties 
and get full pay and allowances from date of 
joining — In view of reinstatement, held, re¬ 
liefs prayed for could not be granted. 1980 
Lab IC 538 (540) : 1980 (1) Cal HN 176. 

(14) If an order of termination simpliciter of 
the service of an employee under the terms of 
contract of service or standing orders has its 
basis in alleged misconduct, it is really illegal. 
The real intention in such cases being to pena¬ 
lise the workman, it is a colourable exercise of 
power and the Industrial Tribunal would have 
jurisdiction to intervene and set aside the ter¬ 
mination. The form of the order in which the 
order is couched is never conclusive and the 
Tribunal can always enquire into the reasons 
which lead to the termination. 1976 Lab IC 
684 (Ker) . 

(15) Suspended employee — Reinstatement —» 

Joining his post — Officiating juniormost em¬ 
ployee reverted — Such reversions are not 
always ‘'reduction in rank” within the meaning 
of Art. 311. 1978 (2) Cal LJ 184. 

84. Domestic enquiry.—r (1) Domestic enquiry 
cannot be equated to enquiries under Art. 311, 

A 1968 SC 236 (238). 

(2) A domestic inquiry against a Government 
servant is in a way of a quasi-criminal nature. 

It is for the prosecution to produce evidence to 
establish the guilt of the person charged. 1965 
Punj LR (Supp) 66 (78). 

(3) Disciplinary proceedings before domestic 
tribunal are of a quasi-judicial character; there¬ 
fore, the minimum requirement of the rules of 
natural justice is that the tribunal should arrive 


[The] Constitution of 


at its conclusion on the basis of some evidence, 
Le. e\ndential material which with some de¬ 
gree of definiteness points to the guilt of the 
delinquent in respect of the charge against him. 
Suspicion cannot be allowed to take the place of 

^OT^msTabTctior 111 " 65 - A 1978 sc 

(4) Domestic enquiry — Dismissal of civil 
servants — Charge cannot be sustained if not 
based on any evidence, or if proved facts can¬ 
not possibly ead to conclusion of proof of 
charge or if the charge sought to be established 
against employee at the bar is not the one he 

/ocow?? n a . ,ed U P°9 to meet. 1968 Lab IC 259 
(263) (Delhi). 

(5) In a domestic enquiry. Evidence Act does 
not apply and the Enquiry Officer is entitled to 
collect evidence not hedged in any way by 
limitations prescribed under Evidence Act (e. g. 

(Cal) 05 questi0ns ‘) (196g ) 12 Fac LR 80 ( 84 ) 

(5A) Strict and sophisticated rules of evi- 
S e w i 2 „ n ot appty to domestic enquiry. (1978) 

(6) Where charges, in the domestic enquiry 

?; e composite, it would not be proper to ignore 
the detective part of the charge to sustain the 
order of punishment when the punishing auth¬ 
ority had taken all those factors into considera¬ 
tion while proposing the punishment. (1978) 2 
Serv LR 868 (876) (Kant). 7 

1 • . • , « l* ^. enquiry the strict and 
sophisticated rules of evidence under the Evi¬ 
dence Act may not apply. All materials which 
are logically probative for a prudent mind are 
permissible. There is no allergy to hearsayevi- 

-i^ OVK ^ !t i ^as reasonable nexus and 
credibility. The departmental authorities and 
administrative tribunals must be careful in 
evaluating such material and should not gliblv 
swallow what is strictly speaking not relevant 

, Evidence Act. A 1977 SC 1512 i 
1977 Lab IC 845. 

(8) Natural justice — Domestic enquiry —. 
Examination of witness — Reading out his 
statement already recorded behind tne back of 
delinquent servant — Procedure, though ir¬ 
regular, doos not vitiate enquiry. 1969 Lab IC 
1441 (1447) (Coa). 

(9) Domestic Enquiry — Prior statements of 
witnesses not confirmed in presence of servant 
facing domestic enquiry but merely tendered for 
cross-examination — Procedure is against rules 
of natural justice as also of Article 311 (2) of 
Constitution and of Rule 1712 of Conduct and 
Discipline Rules for Railway Servants. 1971 
Lab IC 1027 (1029) (Guj) 00 (1971) 2 Lab LJ 
466 (Guj). 

(10) Domestic enquiry —> Statements need 
not be recorded as questions and answers — 
There is no rule that statement recorded in 
narrative form would prejudice worker in such 
enquiry. (1967) 2 Mad LJ 199 : 32 FJR 214 
(216). 

(11) Domestic inquiry —. Principles of natural 
justice — Enquiry Officer not bound to tell em- 

f iloyee about his right to lead evidence in de- 
ence or ask him whether he wants to adduce 
evidence — Failure on the part of Enquiry OlH- 
cer to do so, not violative of principles of 
natural justice. A 1967 Bom 147 (152) (DB). 

(12) Civil Services (Classification, Control and 
Appeal) Rules, 1930, Rules 55 and 55-A —• 
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Domestic enquiry — Delinquent non-co-operat¬ 
ing throughout —- Non-supply of copies as re¬ 
quired under Rules 55 and 55-A —* No viola¬ 
tion of principles of natural justice. 1978 Lab 
IC (NOC) 130 (All). 

(13) Domestic enquiry — Matters of record 
p— Leading questions about them, put to de- 
linquent —r Not improper. A 1968 SC 236 
(239). 

(14) Domestic enquiry — It is wise to ask the 
delinquent whether he would like to make a 
statement first or wait till the evidence is over; 
but failure to question him in this way does not 
ipso facto vitiate the enquiry unless prejudice 
is caused. A 1968 SC 236 (239). 

(15) It is not an invariable rule that in a 
domestic enquiry all the evidence against a de¬ 
linquent must be led before he is asked any¬ 
thing. A 1968 SC 236 (239). 

(16) It is not fair in domestic enquiries against 
a Government servant just as against industrial 
employees that the said servant should be 
closely cross-examined at the very commence¬ 
ment of the enquiry, even before any other 
evidence is led against him. 1965 Pun LR (Sup) 
66 (77, 78). 

(17) Domestic enquiry —* Report by Enquiry 
Officer regarding findings and recommending 
mode of punishment — Supply of report along 
with show cause notice to delinquent — Part 
bf report relating to punishment cannot be with¬ 
held. A 1969 SC 1294 (1296) : 1969 Lab IC 
1547 : (1969) 2 SCJ 740. 

(18) Double Jeopardy —t “Misconduct” —* 
‘Misconduct’ is wider than that of criminal 
offence e. g., theft —* Mere fact that case was 
Bent to criminal Court could not bar domestic 
enquiry. A 1970 All 210 : 1970 Cri LJ 436 : 
1970 Lab IC 428. 

(19) Domestic inquiry into misconduct of em¬ 
ployee during pendency of a parallel inquiry 
before Court in the absence of stay order does 
not amount to contempt. A 1969 SC 30 (32, 
33) : 1969 Cri LJ 267 : 1969 Lab IC 194. 

. (20) Domestic enquiry — Charge against peti¬ 
tioner of accepting illegal gratification — De¬ 
fence that the amount was subsequently re¬ 
imbursed but no receipt for reimbursement pro¬ 
duced —r Held, though party paying gratification 
was not required to produce receipt for pay¬ 
ment of gratification, punishment of petitioner 
relying on non-production of receipt for re¬ 
imbursement, could not be interfered with on 
the ground that different standard of proof was 
adopted. A 1968 Delhi 26 (28) : 1968 Lab IC 
24 (DB). 


(21) Per Sen T. :—* Civil Court cannot sit in 
appeal over decision of an Enquiring Officer, a 
domestic tribunal. Enquiring Officer is not 
pound to follow strict rules of law of evidence. 
The scope of reasonable enquiry cannot be ex¬ 
tended in the manner suggesting that reason¬ 
able opportunity implies correct decision by 
enquiring officer. A 1966 Cal 42 (49) (DB). 

.,.(22) Domestic enquiry — Power to regulate 

disciplinary proceeding cannot be misused for 

refusing to examine altogether the witnesses of 

dejjnquent employee. 1973 Lab IC 1267 (1269) 
(All). 


.(23) En quiry officer orally hearing parties and 
giving findings without recording any evidence 
•—* Government setting aside his report and ap¬ 


pointing another officer unconnected with the 
office of the delinquent servant and accepting 
his findings —? Order of Government held was 
within its powers and no mala fides could be 
attributed. A 1969 Manipur 36 (40) : 1969 Lab 
IC 561. 

(24) Domestic Tribunal —- Delegation of its 
essential functions by designated authority will 
render its decision invalid. A 1968 Delhi 26 
(28) : 1968 Lab IC 24 (DB). 

(25) Domestic enquiry — Validity — Com¬ 
munication to petitioner subsequently charged 
with misconduct, by Inquiry Officer before his 
appointment, in relation to inquiry proposed — 
Held it was not a vitiating circumstance at all 
where the substance of the matter (finding as to 
dereliction of duty) was contained in the record 
of the departmental enquiry held actually in the 
presence of the petitioner. (1972) 1 Mys LJ 
483. 

(26) Domestic enquiry —» Executive instruc¬ 
tions for expeditious disposal of inquiries do not 
confer any right on the servant which can be 
enforced through a court of law —■ Breach of 
6uch instructions is for the Government to take 
notice of and subject cannot base his legal 
rights on those instructions. (1971) 2 Serv LR 
683 (Punj). 

(27) The Civil Court does not sit as a Court 
of appeal and decide whether the conclusions 
arrived at by an enquiring officer were errone¬ 
ous on fact or in law. All that the Court has 
to see in such cases is as to whether the con¬ 
stitutional requirements had been satisfied. If 
on account of the default of the public servant 
concerned, witnesses are not examined by the 
enquiry officer, the finding arrived at by him 
cannot be set aside by the Civil Court. 1971 
BLJR 358. 

(28) The Disciplinary Authority is to enquire 
into the charges as a quasi-judicial body, - An 
enquiry for establishment of such charges by 
another officer is permissible but it is open to 
the Disciplinary Authority either to agree or to 
differ from the findings that may be made by 
the Enquiring Officer. In case of disagreement, 
only thing required is that he would give an 
opportunity to the delinquent servant before he 
finally takes a decision that such of the charges 
as were found not to have been established by 
the Enquiring Officer were also proved. Before 
the Government servant is punished, he must 
not only know what the charges are but must 
also get an opportunity to show that such 
charges are not proved. This seems to be im¬ 
plicit in Article 311 (2). A 1970 Cal 179 (180 
to 183). 

(29) Non-observance of principles of natural 
justice by Domestic Tribunal — Court in judg¬ 
ing its effect must see whether it results in 
deflecting course of justice. A 1970 SC 679 
(683). 

(30) In the case of a public employment such 
as an employment in a Statutory Corporation, 
the employee cannot be denied appropriate 
remedies of administrative law and if the dis¬ 
missal is contrary. to the mandatory provisions 
of the statute or in disregard of the principles 
°f natural justice the dismissal can be declar¬ 
ed void, for, a dismissal without good reasons 
may vitally affect a man’s career or his pen¬ 
sion. 1978 Lab IC (NOC) 22 (Delhi). 

85. Fresh proceedings in respect of same 
matter.—? (1) If a disciplinary proceeding is 
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commenced with respect to an accusation and 
that disciplinary proceeding has reached tho 
stage when an enquiry has been completed that 
disciplinary proceeding must end either in the 
imposition of a punishment or in exoneration. 
If that disciplinary proceeding has not been 
terminated in that way, the commencement of 
another disciplinary proceedings with respect to 
these charges is plainly incompetent. (1969) I 
Mys LJ 405 (406) (DB) eo 1975 All Serv Rep 
625 (Pat) (DB) 00 1971 Lab IC 778 (782) 

(Andh Pra). 

(1A) The cardinal principle of natural justice 
that no one should be vexed twice for the same 
charge applies even to departmental enquiries. 
Proceedings in a departmental enquiry 
are quasi-judicial in nature. Once a decision 
on the basis of such an enquiry is taken bv 
application of mind by the competent auth¬ 
ority, it is final and cannot be reviewed unless 
permitted by an express statutory provision, 
1973 Serv LG 180 : 1972 Cur LJ 531 (542) 

(DB) (Punj). 

(2) Departmental enquiry once dropped could 
be reopened on charges originally framed even 
if delinquent was exonerated. (1974) 2 Serv 
LR 10 (Delhi). 

(3) Where the circumstances in which the first 
disciplinary proceeding was discontinued support 
no other inference than that the discontinuance 
was the outcome of the acceptance of the ex¬ 
planation offered by the petitioner, it is not 
within the competence of the disciplinary auth¬ 
ority to exhume those charges and to make 
them the subject-matter of another disciplinary 
proceeding. 1968 Lab IC 756 (757) (Mys). 

(4) Where a Government servant is censured 
departmental^ for a certain matter, the punish¬ 
ment may be enhanced by a higher authority 
in revision even assuming that a fresh depart¬ 
mental proceeding cannot be drawn up against 
a Government servant on the same material. A 
1955 Assam 240 (242) : 1955 Cri LJ 1474 (DB). 

(4A) There is no impediment in law on tho 
part of the Government to call upon the delin¬ 
quent to answer practically identical charges 
in the second enquiry when in fact the earlier 
charges were merely dropped without any trial 
and there was thus no exoneration of the delin¬ 
quent from the charges against him. 1976 
Lab IC 1183 (Cal). 

(5) It is well settled that proceedings in a de¬ 
partmental enquiry and the decision taken on 
its basis, are quasi-judicial in character. Theso 
functions are to be performed by the Enquiry 
Officer or the competent authority, as the case 
may be, in a judicial manner. Once a decision 
on the basis of such an enquiry is taken by ap¬ 
plication of his own mincl by the competent 
authority, it is final and cannot be reviewed un¬ 
less permitted by an express statutory provision. 
That is to say, the carcfinal principle of natural 
justice viz., no one should be vexed twice for 
the same charge applies even to departmental 
enquiries. 1973 Serv LC 180 (Punj). 

(6) Where a certain decision has been taken 
with regard to a Government servant by a com¬ 
petent authority and it has been acted upon 
and is in effective operation, the successor-in¬ 
office of the authority cannot reopen the matter 
and give a totally different decision. A 1937 
PC 27 (29) j 64 Ind App 40 00 A 1958 Raj 38 


£39) (DB) A 'l955 Assam 240 (242) : 1955 
Cri LJ 1474 (DB). 

(6A) Disciplinary proceedings —» Disciplinary 
authority finding public servant guilty of minor 
lapses — Authority choosing not to punish nor 
to keep proceeding alive — No scope to re¬ 
open. 1979 Lab IC 744 (746) (DB) (Orissa). 

(7) Where the Government servant was 
penalised for his misconduct and was promoted 
subsequently from the post of Preventive Officer 
Grade II to the post of Preventive Officer 
Grade I his slate had been wiped clean and 
there could not be any enhancement of tho 
penalty which he had suffered. The show 
cause notice to enhance the penalty for past 
misconduct held illegal and quashed. (1978) 1 
Serv LR 748 (749) (Cal). 

(7A) Disciplinary enquiry — Delinquent ex¬ 
culpated after enquiry and reinstated — Gov¬ 
ernment can reopen the proceedings only if 
the rules vest some such revisory power. A 
1975 SC 2277 (2278, 2279). 

(8) Where the authorities considered the ser¬ 
vice record of the Government servant including 
the fact of the disciplinary proceedings and the 
punishment which had been imposed upon him 
and in spite of all this promoted him tne auth¬ 
orities could not turn round asking him to show 
cause why the punishment already imposed 
upon him should not be enhanced. (1978) 1 
Serv LR 637 (638) (Cal). 

(9) Where, on a full inquiry on earlier oc¬ 
casion a delinquent was found not guilty and, 
therefore, was exonerated and re-instated at his 
post, subsequent inquiry on substantially the 
same allegations is not maintainable on the prin¬ 
ciple of equity and fair play. Assam LR (1971) 
Assam 281 (DB). 

(10) Double jeopardy — Reversion and for¬ 
feiture of pay of delinquent employee — Ap¬ 
proval of punishment by appointing authority —» 
Reopening of fresh proceedings on self-same 
charges and awarding punishment of discharge 
is illegal. 1970 Lab IC 1086 (Orissa). 


(11) Central Civil Services (Conduct) Rules 
(1964), Rule 25 —- Central Civil Services (Con¬ 
duct) Rules (1955), Rule 3 — Removal of peti¬ 
tioner after disciplinary proceedings — Order 
withdrawn and petitioner re-instated uncondi¬ 
tionally — Second inquiry on identical allega¬ 
tions — Not permissible in law — Principle of 
estoppel applies. 1975 Lab IC 1580 (1581, 
1583, 1584) (Cal). 

(12) Dismissal order in disciplinary enquiry—» 
Appellate authority remitting case for de novo 
proceedings for procedural lapse —- Held it 
could not be said that pending finalisation ot 
de novo proceedings order of dismissal rci ™*in- 
ed operative. 1980 Lab IC (NOC) 32 : (1979) 
2 Kant LJ 393. 

(13) Departmental enquiry —* Proceedings 
quashed by Civil Court on ground of irregula¬ 
rity in procedure — Fresh departmental enquiry 
can be held on same facts. A 1962 SC 1334 
(1336). 

(14) Public servant — Misconduct —r Preli¬ 
minary enquiry — Disciplinary authority not 
satisfied by enquiry report — It can ask another 
officer to conduct fresh preliminary enquiry. 
1980 Lab IC (NOC) 65 (Kant). 

(15) Domestic enquiry — Natural justice —• 
Principles of — Cross-examination of delinquent 
Officer with a view to prove the charge which 
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is otherwise /nsubstantiated vitiates the enquiry. 
1973 LabJC 591 (595, 597) (Ker). 

(16) W*£ere a Government servant is demoted 
on tji r basis of recommendations of the Anti 

uption Commission but the order is set 
aside in a writ petition and the Government 
thereafter passes an order reinstating the ser¬ 
vant with retrospective effect, the effect of th« 
reinstatement order is that the servant is ex¬ 
onerated and hence an order for de novo in¬ 
quiry by the Government would be against law. 
Even on the principle of double jeopardy it is 
not warranted. 1976 Lab IC 992 (J & K). 

(17) Disciplinary proceeding — Suspension — 
Delinquent was found guilty and dismissed —. 
Dismissal set aside by High Court — Delinquent 
reinstated —r Again fresh enquiry started 
against him and he was again dismissed —• 
Period of suspension during pendency of earlier 
disciplinary proceedings cannot be treated as 
such by invoking Rule 12 (4), of Orissa Civil 
Services (Classification, Control and Appeal) 
Rules (1962). ILR (1977) '2 Cut 288. 

(18) Public servant — Enquiry officer ex¬ 
onerating him from charges — Departmental 
head directing fresh enquiry without any show 
cause notice — Employee ungrudgingly parti¬ 
cipating in the enquiry — Held it was too late 
to challenge order directing fresh enquiry. 1979 
Lab IC (NOC) 120 (Guj). 

86. Article 311 (2), Second Proviso 
Proviso (a)— 

(1) Under Proviso (a), where a Govern¬ 
ment servant has been convicted on a cri¬ 
minal charge and is subsequently dismissed from 
service on the same accusation it is not neces¬ 
sary that he must be again given an opportunity 
to defend himself before he is so dismissed. A 
1957 Orissa 51 (54) (DB) 00 A 1957 Punj 97 
(98) 00 A 1966 Andh Pra 72 (76) 00 A 1977 
Madh Pra 13 1977 Lab IC 341. 

(1-A) If any of the three conditions spelt out 
m the second proviso to Article 311 (2) stands 
satisfied then the protection of Article 311 (2) 
Js altogether lifted 1980 Lab IC 489 (495) 
(Punj) (DB). 

_ (2) Exemption from holding inquiry and 
giving opportunity under Article 311 (2) — Ex¬ 
emption. is for benefit of administration and is 
conducive to public interests — Government not 
estopped from claiming such exemption even 
after inquiry. A 1970 Cal 384 (387) : 1970 Lab 
IC 1243 : 1970 Cri LJ 1225. 

(3) The Proviso to Article 311 (2) will apply 
only when a person while in Government ser¬ 
vice was convicted on a criminal charge and he 
was dismissed on the ground of conduct which 
led to such conviction. A 1960 Tripura 31 (34). 
(Reversed on another point in A 1960 SC 601.) 

(4) The emphasis in Proviso (a) of Art. 311 (2) 
Is on the conduct of a person and not on his 
conviction. Section 12 of the Probation of 
Offenders Act (1958) removes disqualification at¬ 
taching to conviction of person dealt with under 
Section 3 or 4 of the Act but does not remove 
disqualification attaching to his conduct result- 
jug in his conviction. Section 12, therefore, 
does not conflict with the aforesaid Article. 
Proviso (a) is fully applicable even to the per¬ 


son who has been dealt with under Section 4 
(1) and who is not to suffer disqualification 
under Section 12 of the aforesaid Act. No 
enquiry is therefore necessary before his dismis¬ 
sal, removal or reduction in rank is ordered. 
ILR (1974) 1 Delhi 19. 

(5) Police Act (1861), Section 34. Clause 6 — 

Probation of Offenders Act (1958), Sections 3 
and 12 — Government servant prosecuted 

under Section 34, Clause 6, Police Act pleading 
guilty — Magistrate releasing him after warn¬ 
ing without using word ‘convicted* in his order 

— Servant held was convicted under Section 3 
of 1958 Act — Article 311 (2), Proviso (a) was 
attracted — Dismissal of servant without en¬ 
quiry was not in violation of Article 311 (2) — 
Section 12 of 1958 Act was of no help. 1975 
Lab IC 1694 (1696) (Gauhati). 

(6) Central Civil Services (Classification, Con¬ 
trol and Appeal) Rules (1965), Rule 19 (i) scope 

— Departmental punishment of Government 
Servant is not a necessary and automatic con¬ 
sequence of his conviction on a criminai charge 

— It is a penalty for his misconduct which has 
led to his conviction. A 1973 Punj 1 (10) (FB). 

(7) In taking action against a Government 
servant who is convicted of any offence, the 
authority concerned has to take into account not 
merely the fact of his conviction but also examine 
his conduct leading to his conviction and 
consider inter alia the nature and quantum of 
the penalty to be imposed. 

There is, however, nothing to debar such an 
authority from affording an opportunity to the 

t erson concerned to satisfy itself that his con- 
uct resulting in his conviction rendered him 
unfit for being retained in service or to consider 
what punishment would suffice to meet the 
situation. 1969 Cur LJ 821 (Punj). 

(8) The offence under Section 29, Police Act 
is created by a Special statute. It is a criminal 
offence and a charge thereof is a ‘criminal 
charge* within the meaning of Article 311 (2) 
Proviso (a), Article 311 (2) therefore does not 
apply to his dismissal based on that conviction. 
The delinquent in such a case cannot question 
an inquiry held under Article 311 (2) On the 
ground that his service records were referred to 
without notice to him. A 1970 Cal 384 (386, 
387) : 1970 Cri LJ 1225 : 1970 Lab IC 1243. 

(9) The whole object of the proviso is to 
avoid duplication of enquiry in the matter where 
already there has been a regular trial by a 
competent court and the person has had ample 
chance of defending himself. A 1959 Assam 
134 (135) (DB^ 00 1974 Raj LW 171. (Pro¬ 
viso (a) to Article 311 (2) has relieved the 
punishing authority of the necessity of issuing 
notice both in regard to the charge and for the 
penalty proposed.) 

(10) Proviso to Article 311 (2) becomes ap¬ 
plicable only if a person has been convicted on 
a criminal charge. Conviction here can have 
only one meaning, namely, that the person must 
have been convicted finally. A 1959 Punj 401 
(402) •• (1971) 1 Cut WR 1. 

(10-A) ^Conviction of a civil servant prior to 
his appointment — Dismissal without enquiry 
on the ground of conviction — Proviso not at- 
tracted — Dismissal without enquiry is bad. 


"A** in the citations stands for AIR 
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1975 Lab IC 930 (931) (Orissa). (A 1959 Assam 
134. Dissented from.) 


(11) The words “led to his conviction on a 
criminal charge” in Proviso (a) to Art. 311 (2) 
can only mean a criminal charge which has 
finally resulted in conviction of person proceed¬ 
ed against. A 1961 All 336 (337, 338) (DB). 

(12) Dismissal of quasi-permanent employee 
after conviction on criminal charge — Dismissal 
not covered by the proviso — There is a dis¬ 
tinction between dismissal because of ‘conduct 
leading to conviction* and dismissal on ‘convic¬ 
tion’ — Imposing major punishment requires 
prior show cause notice especially where offence 
committed is a trivial one and unconnected with 
the professional duties of servant concerned. 
ILR (1972) 1 Delhi 115. 

(13) Once the conviction is recorded by a 
competent Court of law on a criminal charge 
and until such conviction is set aside either on 
appeal or revision, such conviction remains 
effective and can be made the basis of dismis¬ 
sal, removal or reduction in rank of a public 
servant. 1970 Cri LJ 1185 : 1970 Lab IC 1240 
(1248) (Mad). 

(14) Where the dismissal orders against cer¬ 
tain Railway employees were passed when ap¬ 
peals against their convictions under the Penal 
Code by the trial Court were already pending 
before the appellate Court which ultimately 
allowed them, tne case of the employees is not 
covered by Article 311 (2), Proviso, Clause (a). 
A 1960 All 538 (539). 

(15) Dismissal of Police Officer — No formal 
inquiry held — Proceedings taken under Public 
Officers (Conduct and Discipline) (Central 
Orders, Chapter D) Regulations 1969 — Re¬ 
gulations made by Director of Operations under 
Emergency (Essential Powers) Ordinance -— 
Dismissal made by appropriate Service Commis¬ 
sion — Valid and effective, though no enquiry 
was held. (1973) 2 Malayan LJ 191. 

(16) Removal from service on ground of con¬ 
viction on criminal charge — Conviction set 
aside in appeal — Government not entitled to 
benefit of sub-clause (a) of Proviso — Claim of 
departmental enquiry under Article 311 (2) is 
justified. A 1969 All 414 (419) (FB). 

(16A) Railway Protection Force Rules (1959), 
R u | e 47 — Disciplinary proceedings — Normal 
procedure of enquiry not followed in view of 
R. 47, on ground that it was not reasonably 
practicable — Disciplinary authority shall re 
cord reasons to support the ground though they 
need not be intimated to delinquent. 1980 
Lab IC (NOC) 80 (Cal). 


(17) Proviso (a) contemplates ‘conviction* 
finally and not by trial Court. A 1965 Punj 158 
(154, 155) 00 A 1961 Mad 486 (492, 493). 

(17-A) Dismissal of civil servant convicted of 
a criminal offence — Order of dismissal reciting 
section under which servant was convicted and 
also mentioning extenuating circumstances — 
Order is not invalid even ii conduct leading to 
conviction is not mentioned therein. 1972 Lab 
IC 736 (744, 745) (FB) (Delhi). (A 1969 Andh 

Pra 371, Dissented from.) 

(18") A charge under Sections 120 and 121. 
Railways Act, on which a person is convictea 
falls under the proviso as tne offences covered 
by the aforesaid sections can be regarded to be 
criminal in the sense in which that egression 
ta used in the proviso. A 1959 Punj 169 (169). 


(19) Conviction on a criminal charge — Rail¬ 
way servant dismissed on conviction by trial 
Court — Both under the proviso and under 
Rule 1719 (1) of the Railway Establishment 
Code the disciplinary authority is entitled to - 
dismiss him immediately without giving op¬ 
portunity of being heard, and although an ap¬ 
peal against the conviction is pending. A 1970 
Cal 501 (502) : 1970 Lab IC 1378. 

(20) The words ‘criminal charge’ in the pro¬ 
viso (a) to Article 311 (2) connote nothing more 
nor less than criminal accusation. If this were 
not so, it will lead to startling results in cases 
where no charge is framed under the Criminal 
Procedure Code. A conviction under S. 70 <c), 
Hyderabad City Police Act is a conviction on a 
criminal charge within the meaning of the pro¬ 
viso. A 1966 Andh Pra 72 (72, 73) : 1966 Cri 
LJ 251 (DB). 

(21) Conviction of Government servant oh 
criminal charge — Order imposing punishment 
without reference to conduct which led to con¬ 
viction Is not sustainable. A 1973 Punj 1. 


(22) Where a Government servant is convict¬ 
ed for contempt of Court, such conviction con¬ 
stitutes conviction on a “criminal charge” for 
the purpose of proviso (a). A 1946 Mad 375 
(377). 

(23) Conviction for contempt of Court — 
Dismissal on the ground of contempt and also 
for forgery — Rule 15 of Central Civil Services 
(Classification, Control and Appeal) Rules, 1957 
attracted — Rule 18 (1) which is to the same 
effect as Article 311 (2) Proviso (a) not attracted 
— Opportunity to explain his case not given —* 
Dismissal is illegal. A 1968 Punj 447 (449). 


(24) Bihar and Orissa Boards Miscellaneous 
Rules (1928),' Rule 176 (c) — Criminal prosecu¬ 
tion started against Government servant — Ac¬ 
quittal on ground of benefit of doubt — This 
does not preclude the Government department 
from proceeding against said servant and 
punishing him after following rules of enquiry. 
A 1962 Orissa 125 (127) (DB). 


(25) Only two exceptions can be treated as 
valid in dealing with the scope and effect of 
protection afforded by Article 311 (2). If a 
permanent public servant is asked to retire on 
ground that he has reached age of superannua¬ 
tion which has been reasonably fixed, Art 311 
(2) does not apply because such retirement u 
neither dismissal nor removal. If he is compul¬ 
sorily retired under rules which prescribe normal 
age of superannuation and provide 
reasonably long period of qualified service a 
which alone compulsory retirement can bj 
ordered, that again may not amount to <™missai 

or removal. A 1964 SC 1585 (1589, 159U) s 

1964 (2) Cri LJ 481. (Article 9.1 of 

vice Regulations as amended by Notification 

dated 19th January, 1960, held invalid.) 

(26) Misconduct by Government servant —^ 
Conviction by criminal Court — Government 
passing order of suspension and of dismissal — 
Latter order amounts to second punishment for 
same misconduct and is illegal — Order held 
aot covered by Proviso (a) to Article 811 (2). 
1964 (1) Cri LJ 112 (113) (Mys). 

(27) There is nothing in Article 311 (2) or 
Ride 7 (2) of the Punjab Civil Services (Punish¬ 
ment and Appeal) Rules 1952 to support the 
contention that the conviction which entails tne 
extreme penalty of dismissal without an enquiry 



[The] Constitution of India 


[Arts 310 & 311 N 86] 131 


Articles 310 & 311 — Note 86 (contd.) 
must be for an offence involving moral turpitude. 

1969 Cur LJ 821 (Punj). 

(28) Where the Service Rule dispensed with 
the requirement of notice as regards assessment, 
of guilt of delinquent on his conviction by Cri¬ 
minal Court but provided for notice and op¬ 
portunity as regards imposition of the penalty, 
the order of dismissal without notice to show 
cause against is illegal. (1978) 2 Serv LR 661 
(670) : 1979 Ker LT 440 (DB). 

Proviso (b)—r* 

(29) In all disciplinary proceedings against 
a Government servant he is entitled to be given 
a ‘reasonable’ opportunity at two stages. In 
respect of both the stages in special circum¬ 
stances the superior authority may dispense 
with the service of notice on the delinquent pub¬ 
lic servant. In the first stage he may proceed 
with the enquiry ex parte if the person con¬ 
cerned has absconded or where it is for other 
reasons considered impracticable to communicate 
with him, but this he can do only ‘for special 
and sufficient reasons to be recorded in writing.*’ 
At the second stage also he may dispense with 
the issue of notice if he is satisfied that for some 
reasons to be recorded in writing “it is not 
reasonably practicable'* to give the public ser¬ 
vant concerned an opportunity of showing cause 
against the proposed punishment. A 1964 
Orissa 29 (81, 32, 33) (DB). 

(30) The purpose of Article 311 (2) read with 
the proviso is to extend limited constitutional 
guarantee to the Government servants. It can¬ 
not be construed as singling out the Government 
servants as a class for being denied the right to 
claim the enforcement of principles of natural 
justice and fairplay, to which even other citizens 
(including those who indulge in anti-social 
acbvities) are so entitled. (1975) 1 Serv LB 
-277 (Guj). 

no legal right exists in the ag¬ 
grieved person the principles of natural justice 
are not attracted against any action of the auth¬ 
orities. 1975 Lab IC 231 (234) (Raj). 

(•32) In order to bring the matter within the 
ft °‘ Clause (b) of the Proviso to Art. 311 
there should be a reason recorded in writ- 

g tor the authority being satisfied that it is 
reasonably practicable to hold an inquiry. 

i tf e . e order of retirement says that it is in 
pu >lic interest to retire the petitioner and does 

<> even pretend that an inquiry’ had been 
and could not be held such compul- 
. re orement under the Rules does not come 
i rf . \ n scope of Clause (b) of Proviso to 

1Q70 T u 11 (2) - (*975) 2 APLJ 227 (DB) 00 

1970 Lab IC 601 (605) (J & K). 

(33) Proviso (b) to Article 311 (2) will cover 

fOk«hf e \ ^,5: re delinquent is absconding 

(Obiter). (1971) 1 Cut WR 1. 

■cnn*P r?i rc * er to , bring the matter within the 
°* Clause (b) of the proviso to Art. 311 

ino ou * d . be a reason recorded in writ- 

not rJ a ™ e Li aut kority - being satisfied that it is 

Whpr® as .? na bly practicable to hold an inquiry. 

in m.kl* * ? r ^ er °f retirement says that it is 

doe? rJf C mterest to retire the petitioner and 

necessi™ CVe j pret , e P c * ^ at an inquiry- had been 

sorv retfr could not be held such compul- 

within ft ment n^ler the Rules does not come 

Article 811 ?S? pe , SL cla “ se <»>> <>* Proviso to 
article 311 (2). 1976 Lab IC 503 (Andh Pra). 


(35) Reasons for dispensing with enquiry 
under Clause (2) — Whether must appear on 
face of order of dismissal assuming they must 
be recorded in writing. A 1970 Cal 501 (502) : 
1970 Lab IC 1378. 

(36) Recording of reasons for not holding in¬ 
quiry separately- from order of dismissal is not 
by itself fatal. 1980 Lab IC 489 (492) (DB) 
(Punj). 

(37) Non-service or non-communication of 
reasons for dispensing with inquiry — Detenu 
clearly informed about separately recording of 
reasons — Proceeding not vitiated if reasons are 
made available to him on request. 1980 Lab 
IC 489 (493, 494) (DB) (Punj). 

(38) The reasons given in the order of re¬ 
moval from service did not refer to or mention 
a single effort to find out the employee or to 
serve any charge-sheet on him although in the 
notice of removal his home address was stated. 
The circumstances set out in the order were 
“The employee has been absconding notwith¬ 
standing due notices issued to all staff to bo 
present in the context of the emergency arising 
out of the illegal strike. He is also found to 
be indulging in prejudicial activities. Thus, the 
employee is guilty of gross misconduct and ia 
violating departmental rules.** 

Held, the circumstances set out in the order 
may justify order of dismissal but they do not 
give reasons for dispensing with an inquiry. 
The recording of reasons is a mandatory require¬ 
ment of the Constitution. The notice of re¬ 
moval is therefore liable to be set aside. 1976 
Lab IC 860 (Cal). 

(39) Posts and Telegraph Extra-departmental 
Agents (Conduct and Service) Rules, 1964, 
R. 8 — Rule 8 ultra vires in so far as it con¬ 
travenes mandatory provisions of Art. 311 (2) 
of the Constitution. 1976 Lab IC 892 (893, 
894) (Orissa). 

(40) Rule 14 (ii) Second Proviso, Clause (b) 
(Railway Servants (Discipline and Appeal) Rules 
(1968)), Rule 14 (ii) and Article 311 (2) are no) 
in pari materia — Precedents bearing on former 
provisions are not used in interpreting latter. 
1980 Lab IC 489 (499) (DB) (Punj), 

(41) The use of the expression “may consider 
the circumstances of the case" in Rule 14 (ii) 
of the Railway Servants (Discipline and Appeal) 
Rules (1968) imply that the authority while 
exercising powers under Rule 14 must consider 
the circumstances of the case in an objective 
mariner. The expression ‘consider* indicates 
that the Disciplinary Authority is not permitted 
to act on its subjective satisfaction. Since the 
Disciplinary authority is required to consider the 
circumstances of the case, it would not be 
reasonable to hold that the rules of natural 
justice are excluded by necessary implication. 
In the absence of any statutory provision the 
principles of natural justice are attracted and if 
the power is exercised in violation of those 

■A S ’ in^ X T rC [ Se ^ f power would be rendered 
void. 1977 Lab IC 105 (All). 

(42) Proper investigation and fair inquiry is 
expected to be the rule and dispensation there- 
ot an exception, to be resorted to only when 
collection and production of evidence and in¬ 
quiry is impracticable. Reasonableness of such 
impracticability has to be tested by lancing it 
against the constitutional safeguards secured for 
the public servants Any attempt to whittle down 
tuch safeguards will not be justified unless the 
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circumstances enumerated in the proviso to 
Article 311 (2) and incorporated under R. 14 
(ii) are strictly found to exist. In spite of 
Emergency and suspension of right to enforce 
fundamental rights, safeguards under Art. 311 
are not suspended, nor the provisions are 
amended. There is no warrant to interpret the 
provisions differently from how the same could 
have been interpreted before Emergency. 1977 
l.ab IC 1590 (Bom). (Held, on facts circum¬ 
stances relied on were superficial, misconceived 
and irrelevant and therefore they do not afford 
any legal justification for dispensing with the 
inquiry.) 

(43) Where an order was passed under 
Rule 14 (ii) of Railway Servants (Discipline and 
Appeal) Rules, dispensing with disciplinary en¬ 
quiry on the finding that delinquent’s where¬ 
abouts were not known and that he was not 
interested in defending himself, the order would 
be valid. It cannot be challenged on the 
ground that the proviso to Clause (2) of Arti¬ 
cle 311 had not been invoked and therefore, 
6nality envisaged in Clause (3) of that Article 
was not available. Once the conditions requi¬ 
site for application of the proviso are satisfied 
the proviso comes into play and it is not neces¬ 
sary that it must be specifically invoked. 1977 
Lab IC 643 (649) (Delhi). 

(44) Order under R. 14 (ii) of Railway Ser¬ 
vants (Discipline and Appeal) Rules (1968), dis¬ 
pensing with inquiry against employee — Effect 
of Article 311 (2) becomes inapplicable by virtue 
of the proviso (b) thereof — Disciplinary auth¬ 
ority is not obliged to give any notice of charge 
or proposed penalty but can pass such order as 
deems fit in circumstances of the case. 1977 
Lab IC 643 (650) (Delhi*). 

(45) Railway Servants (Discipline and Appeal) 
Rules (1968), Rule 14 (ii) — “Satisfaction’ 5 of 
disciplinary authority — Reasons for impracti¬ 
cability of holding inquiry — Reasons stated in 
th«> records of the case before passing the order 
of penalty — Non-mention in the order of 
penalty will not by itself render the order nul¬ 
lity. 1975 Lab IC 1288 (1299, 1300) (Cal). 
((1975) 1 Cal LJ 75, Reversed.) 

Proviso (c) — 

(46) Under Proviso (c) where the President or 
Governor, as the case may be, is satisfied that 
in the interest of the security of the State it is 
not expedient to give a civil servant an opportu¬ 
nity to show cause, the satisfaction is that of 
the President or the Governor on the aid and 
advice of the council of ministers. A 1974 SC 
2192. (A 1971 SC 1547, Overruled; A 1958 
Andh Pra 619 and A 1958 Andh Pra 288 (DB) 
are no longer good law.) 00 A 1970 Assam 80 
(81, 82) 00 ILR (1972) 2 Cal 230 00 ILR (1974) 

1 Delhi 592. 

(47) An order under Article 311 (2), Pro¬ 
viso (c) is an exercise of the administrative power 
by the executive and, therefore, must be subject 
to judicial review in the manner as other dis¬ 
cretionary powers of the executive authorities. 
In a society aspiring to be governed by the 
rule of law the scope and extent of judicial re¬ 
view would depend not on the question , w £ ie ” 
ther the power is statutory or constitutional but 
on the terms of the grant of the power. It the 
power conferred is exercisable on fulfilment ol 
certain conditions the exercise of such powei 
Is subject to judicial review by Court 1977 
Lab IC 856 (Cal). 


(48) Before any action under Proviso (c) t© 
Clause (2) of Article 311 of the Constitution is 
taken there should be materials for dismissal of 
a Government servant. Such materials need 
not be concerned with the question of the secu¬ 
rity of the State. There must, further, be mate¬ 
rials germane to the question that an enquiry 
as contemplated under Clause (2) of Art 311 
of the Constitution was inexpedient and such 
inexpediency was in the interest of the security 
of the State. Therefore there must be som© 
materials to indicate that in the interest of the 
security of the State it is inexpedient to hold 
an enquiry; more than this is not required to 
be fulfilled. 1977 Lab IC 856 (Cal) 00 1980 
Ker LT 264 (269) (DB). 

(49) Civil servant employee of Delhi Police 
Force — President can exercise power under 
Proviso (c). ILR (1974) 1 Delhi 592. 

(50) Satisfaction contemplated is the subjec¬ 
tive satisfaction of the competent authority. A 
1967 Raj 194 (198, 199) (DB) 00 A 1969 AU 
422. 


(51) What Article 311 (2), Proviso (c) require* 
is satisfaction of the President about the ex¬ 
pediency of not giving an opportunity to the 
employee concerned in the interest of the se¬ 
curity of the State. A 1958 Bom 283 (289) (DB). 

(51 A) Departmental enquiry — Exoneration 
of the servant on merits by appointing .auth¬ 
ority — Second enquiry on same facts — No 
specific rule regarding it — Second enquiry 
cannot be held. 1975 Lab IC 640 (641) (Pat). 

(52) The meaning of the words ‘in the interest 
of* are wider than simply the expression “secu¬ 
rity of the State”. The expression “in the inter¬ 
est of” includes, everything that even in¬ 
directly help the security of the State. 

Actions which may not be for the security of 
State can still be ‘in the interest” of the secu¬ 
rity of State. Security of State is different from 
the law and order or public order but main¬ 
tenance of law and order as well as maintenance 
of public order may be in the interest of the 
security of State. Therefore, it can be said 
that failure to maintain law and order or failure 
to maintain public order might endanager not 
so much the security of the State but the “inter¬ 
est of” the security of the State. Attempt to 
change the government or to attack the per¬ 
sons who occupy the governmental positions 
need not necessarily create any problem for the 
security of the State but attempt to undermin© 
the forces who are charged with responsibility 
of maintaining the intergrity of the State might 
endanger the interest of the security of the 

State. 1977 Lab IC 856 (Cal) “ ILR (19/4) 
1 Delhi 592. 

(53) Held, on facts mere reference to proviso 
(e) of Cl. (2) of Art. 311 and inappropriate ap¬ 
plication of the old clause and the proviso, 
could not impliedly show that the Governor 
had his satisfaction regarding dispensing with 
the inquiry, and as the provisions of the Con¬ 
stitution in their true letters were not complied 
with in the order itself, the Governor’s satis¬ 
faction in that regard was clearly not obtained. 
In that view of the matter the impugned order 
was invalid. A 1970 Assam 80 (81). 

(54) It cannot be said that under Clause (c) 
of the proviso to sub-section (2) of Article 311« 
one of the two enquiries, namely, the second 
enquiry has been dispensed with and that it if 
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still obligatory to hold an enquiry as to whe¬ 
ther the charges levelled against the Govern¬ 
ment servant nave been substantiated and to 
give an opportunity to him to be represented 
in such enquiry. A 1962 Cal 481 (482, 483). 

(55) Order issued under Art. 310 (1) termi¬ 

nating services of employee — Order challeng¬ 
ed on ground of it being issued without satis¬ 
faction contemplated under Article 311 (2), 

Proviso (c) —- Satisfaction not proved —* Order 
violates Art 311 (2). A 1969 All 422 (423). 

(56) President passing order dismissing Civil 

servant in 1967 — Supreme Court quashing 

order for technical defect —» President passing 
order of dismissal on same' material in 1971 
curing defect — Mere lapse of time did not 
vitiate order. ILR (1974) 1 Delhi 592. 

(57) The applicability of Cl. (2) of Art. 311 
requiring 'reasonable opportunity of showing 
cause against the action' is excluded bv virtue 
of sub-clause (c) of the Proviso. Sub-clause (c) 
of the Proviso would be devoid of any mean¬ 
ing and content if it is held that the first or 
even the second opportunity under Art. 311 (2) 
falls outside the purview of the President’s 
satisfaction. A 1962 Punj 400 (401). 

(58) In absence of an enquiry being held 
into charges an order under Cl. (c) of Proviso 
to Article 311 (2) dispensing with all opportu¬ 
nity to show cause against the action proposed 
to be taken must be construed as intended to 
refer to the action including inquiry into the 
truth of the charges and the proposed penalty 
to be imposed after such inquiry. Merely be¬ 
cause the form of the order is expressed in the 
language used in the unamended Art. 311 (2) 
it does not exclude the applicability of the 
amended Cl. (2) of Article 311 as a whole. 
Am! SC 2004 (2007, 2008) : 1971 Lab IC 


(59) Civil Rules will not be applicable to a 
case where the President or the Govemoi 
decides under Proviso (c) to Art. 311, Cl. (2) 
that in the interest of the security of the State 
H is not expedient to give to the Government 
servant concerned the opportunity to show 
cause under Art. 311, Cl. (2). A 1958 Andb 
Pra 288 (291) (DB). 

(60) Matters dealt with under Art. 311 can 
be disposed of in the manner contemplated by 
Article 77 of the Constitution which deals with 
*be conduct of “Government business” since 
this expression means in generic sense the exer¬ 
cise of the executive authority of the Union 
which certainly comprises the discharge oi the 
executive function of the President under Arti- 
cIe . 31i. A 1967 Raj 194 (198) (DB). 

(61) When the President or the Governor as 
tile case may be is satisfied that it would not 

i expedient to hold any enquiry under Arti¬ 
cle 311 (2) in the interest of the security of 
. a j®> be . ma y dismiss a Government servant 
without giving him any opportunity of hearing. 
I( ? 628 (Cal). 

k- u Q ues tion of sufficiency of the data on 
which the satisfaction is based cannot be gone 
~~ It can only be attacked on the ground 
mala fides — In the absence of any specific 
a le j5 a ti°n as to who was animated by ill-will 
or bad faith towards the concerned employee, 
. P, ea bad faith on the part of the auth- 

(198 109 cou ^ not SUCC€e d. A 1967 Raj 194 


(63) The Governor has no power to ac* 
under Art. 311 (2) (c) of the Constitution in re¬ 
spect of an employee of the High Court to dis¬ 
miss him. The pleasure doctrine is not appli¬ 
cable in so far as the employee of High Court 
is concerned and the operation of Art. 311 (2) 
(c) of the Constitution accordingly does not 
come into play. There is also no power vested 
in the Governor over a High Court employe# 
which might be called to be co-extensive with 
that of the powers of the Chief Justice in re¬ 
spect of suen an employee. 1977 Lab IC 
(NOC) 39 (Cal). 

(64) On basis of material before it Govern¬ 
ment dismissing civil servant instead of retiring 
him compulsorily — There is no discrimination 
or mala fide. ILR (1974) 1 Delhi 592. 

(65) It is true that the satisfaction contem¬ 
plated under the said provision being a sub¬ 
jective one, the Courts of law cannot substitute 
its view for those of the executive as to whe¬ 
ther or not it would be expedient in the in¬ 
terest of the security of the State to dispense 
with the enquiry under Art. 311 (2). But the 
Court is entitled to enquire whether conditions 
precedent to the formation of such satisfaction 
have any factual basis. Secondly, whether the 
executive had acted in good faith. Thirdly 
whether the existence of the relevant materials 
upon which the validity of exercise of executive 
power is predicated are present. 1977 Lab IC 
628 (Cal). 

(66) If a party establishes by placing rele¬ 
vant materials before the Court that the order 
was made mala fide or for ulterior purposes, 
the order may be set aside on the ground that 
it is a fraud on the Court. A 1958 Andh Pra 
619 (622)- eo A 1958 Andh Pra 288 (291) (DB). 

(67) Opportunity of being heard deprived 
under Proviso (c) — President need not assign 
reasons for so depriving. A 1962 Punj 400 
(401, 402). 

(68) Order dismissing civil servant under 
Proviso (c) drafted and typed earlier and placed 
before President subsequently — President 
signing order — Order held valid. ILR (1974) 
1 Delhi 592. 

(69) During the proclamation of emergency 
the Governor did not cease to be a constitu¬ 
tional authority and he was not deprived of all 
his powers and functions including those under 
Art. 311 (2), Proviso (c). Such could not be 
the result in view of Cl. (c) (1) of Proclamation 
dated 19-3-1970 and also the Presidential Order 
GSR 491 of the same date. The effect of 
Presidential Order was that the Governor*# 
functions were subject to the control and super¬ 
intendence of the President. It was not neces¬ 
sary for the President to issue another Procla¬ 
mation under Article 356 for conferring powers 
and functions upon the Governor. Consequently 
the order of the Governor dismissing an em¬ 
ployee after exercising power under Art. 311 
(2) (c) was not invalid. 1977 Lab IC 628 (Cal). 

(70) Satisfaction contemplated under the 
proviso is not personal satisfaction of the Gov¬ 
ernor but of Government. A 1962 Cal 481 
(484). 

(71) When the President under Article 356 
oi the Constitution assumed to himself all the 
functions of the Government of the State and 
all the powers exercisable by the Governor of 
the State and thereafter delegated tho.se func¬ 
tions and powers to the Governor the President 
was acting on the advice of the Council of 
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Ministers. Therefore, the Governor in dis¬ 
charging his function under sub-clause (c) of 
Cl. (2) of Article 311 of the Constitution was 
acting by virtue of the delegation made to him 
on the advice of the Council of Ministers. 
Actions taken by the Governor further were 
subject to the superintendence, direction and 
control of the President and such super¬ 
intendence direction or control by the Presi¬ 
dent had to be on the advice of the Council of 
Ministers. In such circumstance there was no 
further scope for the Governor, in exercising 
his functions under sub-clause (c) of the Pro¬ 
viso to Cl. (2) of Art. 311 of the Constitution 
to obtain the advice of the Council of Min¬ 
isters. Thus the impugned order of dismissal 
passed by the Governor was not bad because 
he had not obtained the advice of the Council 
of Ministers. 1977 Lab IC 856 (Cal). 

(72) Satisfaction contemplated by Proviso (c) 
for dispensing with enquiry under Art. 311 (2) 
has to be that of the Governor and not that 
of Chief Minister though the former has to 
act with the aid and advice of the latter. The 
‘executive action of the Government of a State** 
in Art. 166 (1) cannot be equated with the 
exercise of the power by the Governor under 
Art. 311 (2), Proviso (c) to claim complete im¬ 
munity. 1972 Lab IC 387 (390) (Assam). 

(73) It is the satisfaction of the President or 

Governor in the constitutional sense under the 
cabinet system of Government. Therefore, such 
powers under Art. 311 (2), Proviso (e) like any 
other executive business may be allocated by the 
Rules of Business and in such case the decision 
of any Minister or Officer under the Rules or 
Business framed under Art. 166 (3) would be 

the decision of the Governor. 1977 Lab IC 
628 (Cal). 

(74) Order removing railway servant from ser¬ 
vice and dispensing with holding of inquiry for 
security purposes — Matter disposed of by 
Railway Minister in person — Order issued in 
the name of President, reciting his satisfaction 
and authenticated by a Deputy Director ot 
Railway Board — Order cannot be challenged 
on ground that it is not an order or instrument 
made by the President — Personal satisfaction 
of the President is not necessary. A 1967 Raj 
194 (196) (DB). 

87. Article 311 (3).— (1) The application of 
Clause (3) of Article 311 does not come in ex¬ 
cept w ith reference to sub-clause (b) ot the 

Proviso. A 1954 Assam 18 (22) : 1954 Cri LJ 
31 (DB). 

(2) Interpretation of — Decision not to hold 
inquiry for some reason — FinaLity of — N°. n " 
service of copy of reasons on delinquent official 
— Docs not lead to fatal prejudice. 1980 Lab 
IC 489 (497) (DB) (Punj). 

87-A- Transfer.— (1) Fundamental Rules, 
R. 15 — Power of transfer — The rule is that 
the Government has the power to transfer a 
Government servant within the range of trans¬ 
ferability even if such a transfer results in loss 
of some advantages to the Government servant 
concerned. It is only by way of an exception 
to this rule that it can be shown that the order 
was bv way of a camouflage with the real in¬ 
tention to punish the Government servant The 
petitioner has to show in such a case that the 
Government has committed fraud on the power 


which it undoubtedly possesses. (1971) 2 Serv 
LR 453 : ILR (1971) 1 Delhi 754. 

(2) The power vested in the Government to 
transfer any official must be used honestly, 
bona fide and reasonably. If the power i* 
used for extraneous considerations for achiev¬ 
ing an alien purpose or for oblique motive, its 
use would be struck down by the courts. Once 
the Government is shown to have the auth¬ 
ority to transfer a Government servant, the 
courts would be most reluctant and disinclined 
to interfere with the exercise of the admin¬ 
istrative discretion. 1978 J & K LR 57 : 1978 
Lab IC (NOC) 105 (DB). 

(3) Transfer from one department to another 

— Administrative decision —r Reopening 1 of 

— Power can be exercised only to redress an 
injustice and - for good reasons. (1980) 1 Serv 
LR 795 (805) : 1980 Lab IC (NOC) 115 (DB) 
(Delhi). 

(4) Transfer of Junior Engineer from work 
side to non-work side resulting in his loss of 
special allowance — Allowance attached to 
certain post — Cannot be claimed as of right 

— No violation of Arts. 14, 16 and 311. ILR 
(1978) 57 Pat 914 : 1979 Lab IC (NOC) 124 
(DB) (Pat). 

(5) Transfer of Senior Cashier as noter/drafter 
on identical pay scale — Transfer not by way 
of punishment and not causing any financial 
loss to the employee — Article 311 not attracted. 
1979 Lab IC 1215 (1220) (All) 00 ILR (1971) 
2 Punj 757. (Punjab Agricultural Produce 
Markets Act (23 of 1961), S. 3 (11) — Transfer 
of servant • from one department to another 
having different cadres and Service Rules —» 
No decrease in emolument — Held no in¬ 
justice.) 

(6) Civil Servant transferred pending enquiry 
against him — Enquiry being preliminary in 
character, no question of giving opportunity to 
him arises — Transfer does not amount to 
punishment — Article 311 not attracted. 1973 
Serv LJ 213 : 1973 Lab IC 301 . (305) : 1972 
Ker LT 54. 

(7) Transfer of employee from one depart¬ 
ment to another — Plea by employee that 
transfer was unilateral and to his prejudice — 
Burden lies upon him to substantiate the plea 

— Chi employee’s failure to do so no relief 
could be granted. 1980 Lab IC (NOC) 86 
(Cal). 

(8) Petitioner confirmed as clerk against * 
pensionable post in the Directorate or Punjab 
State Transport Department — Departmeni 
subsequently bifurcating -into two wings com¬ 
mercial ana non-commercial —• Petitioner trans¬ 
ferred to Punjab Roadways, where posts wer« 
non-pensionable, without his consent - Held, 
that the order of transfer was bad and that 
the petitioner should be deemed to have conti¬ 
nued to serve in the wing 

pensionable. (1980) 1 Serv LR 691 (693, 694) 

(Punj). . . . 

(9) Where a person was appointed on new 
post on his representations and the ordei 
throughout mentioned about fresh appointment 
and not a continuance of any old appointment; 
subsequent order of transfer to earlier post 
having no prospects would be bad. 44 Cut LT 
132 : 1978 Lab IC (NOC) 151 (DB) (Orissa). 

(10) Petitioner, originally a panchayat clerk 
posted in the office of the Director of Pancha¬ 
yat Raj, as Lower Division Assistant but be¬ 
fore his confirmation to that post was transfer* 
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red to his substantive post which was a lower 
grade —r Held that such a transfer was not 
possible unless he was first reverted —t Trans¬ 
fer was therefore invalid and unenforceable. 
(1974) 2 Serv LR 199 (All). 

(11) Transfer —» Petitioner an employee of 

Collectorate retrenched on account of abolition 
of post — Subsequently, on report of vacancies 
he was appointed in office of Regional Trans¬ 
port Officer — However appointment order was 
issued by Additional District Magistrate — Ad¬ 
ditional District Magistrate later transferring 
petitioner to another department — Transfer 

order unjustified —» District Magistrate had no 
jurisdiction to pass transfer order as office of 
Regional Transport Officer and Collectorate are 
two independent establishments — Further, 

petitioner could not have been transferred out¬ 
side the establishment of Collectorate. 1977 
Lab IC 1690 (1691) (DB) (Orissa). 

(12) Administrative instructions in the nature 
of guidelines as to die timing of transfers etc. 
are not enforceable provisions and non-observ¬ 
ance thereof would not result in the orders be¬ 
ing set aside. 1979 Lab IC 749 (Orissa) 

(13) Transfer —* Panchavat employee trans¬ 
ferred because some memoers want it — Au¬ 
thority making order without going into com¬ 
plaints made against employee. 1975 Ker LT 375. 

(14) Transfer of Government servant from 
Jammu to Leh — Simply because the transfer 
Is made in winter months is no ground to hold 
that it is by way of punishment. 1978 Lab IC 
(NOC) 105 (J & K). 

88. Voluntary resignation or voluntary retire- 
mcn t.— (1) There is no principle of law which 
prohibits termination of service of a Govern¬ 
ment servant by the Government at the Gov¬ 
ernment servant's request —■ It is open to an 
employer to terminate the services of its em¬ 
ployee bv mutual consent. In such cases 
neither the provisions of Art. 311 nor the prin¬ 
ciples of natural justice are attracted. 1969 
Serv LR 819 (SC). 

(2) Where a civil servant has attained the 
*8® °* fifty-five years and for some reason or 
other himself confesses his inability to continue 
In service any longer and seeks permission for 
re ^ r ®7 1011 ^» ft would be a useless formality to 

u i to s ^ ow cause as to why his service 
should not be terminated, before the order for 
his retirement is passed. Article 311, Cl. (2) 
cannot have any possible application in such 
circumstances. A 1954 SC 548 (586) 00 A 1957 
Assam 77 (80) (DB). 

(3) Where a civil servant applies for and Is 
anted permission to retire on his completing 
e age of fifty-five years and he accordingly 

retires, he cannot subsequently change his mind 
* or cancellation of the retirement 
order, though he may be on 'post-retirement 
jeave and such leave may not have expired at 
the time. A 1954 SC 584 (587) •• A 1970 
Onssa 130 (131) : 1970 Lab IC 1004. 

(4) While the Government reserves its right 
under R. 56 (b) of (Assam) Fundamental Rules 

o CO] ** - 

ven 

ight _____ ^ w 

v to voluntarily retire from service by giving 
Jjhe Government three months notice in writing 
J 3 no 9 ues tion of acceptance of the re¬ 
quest for voluntary retirement by the Govern¬ 
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ment when the Government servant exercises 
his right under F. R. 56 (c). A 1978 SC 17 
(19) s 1977 Lab IC 1852. 

(5) Voluntary retirement sought before the 
age of superannuation invoking Central Civil 
Services Pension Rules (1972) — Subsequent 
withdrawal of letter of retirement before retire¬ 
ment became effective would have been per¬ 
missible, but for Rule 48 (2) of Pension Rules 
(1972) opted by employee in this case — R. 48 
(2) makes such withdrawal subject to specific 
approval of the authority, which in this case 
has been declined. (1979) 2 Serv LR 723 : 
1979 Lab IC (NOC) 154 (Delhi). 

(6) A civil servant can withdraw his resigna¬ 

tion at any time before it is accepted. A 1956 
All 153 (154) 00 1973 Lab IC 1360 (1361) 

(Orissa) 00 1971 Lab IC 121 (122) (Madh Pra) 
00 1971 Lab IC 1334 (DB) (Orissa). 

(7) Government servant —, Resignation — 
Withdrawal of — Subsequent acceptance of 
resignation with retrospective effect — Held 
illegal. 1975 Lab IC 943 (944 to 947) (Pat). 
(A 1956 All 70, Dissented from.) 

(7A) Withdrawal of resignation oy the Director 
of a Co-operative Society — Resolution by the 
society accepting the resignation without consi¬ 
dering the letter of withdrawal which was pend¬ 
ing on that day, is not legal — Director has a 
right to withdraw his resignation before it is 
accepted. 1973 Kant LJ 30 (Tribunal). 

(8) Under the proviso to Rule 161 (2) (ii) of 
the Bombay Civil Services Rules, it is open to 
the appointing authority to withhold permission 
to retire to a Government servant when (1) he 
is under suspension or (2) against whom de¬ 
partmental proceedings are pending or contem- 

S lated. The appointing authority has no juris- 
iction to take disciplinary proceedings against 
the Government servant, who had effectively 
retired. 1978 Serv LWR 199 (203, 205) (SC). 

(9) Resignation — Its acceptance should be 
by appointing authority — Unless appointing 
authority delegates that function to a subordi¬ 
nate authority, latter's acceptance of resignation 
not legally effective. 1971 Lab IC 121 (122) 
(Madh Pra). 

(10) Where a letter of resignation is expressly 
made operative only from a future date, it cud 
be withdrawn at any time before such date. 
A 1956 All 70 (71). 

(11) Where a person’s services are termi¬ 
nated on the ground of his having tendered his 
resignation while as a matter of fact he has not 
done so, and he is not given any opportunity 
of showing why he should not be dismissed ox 
removed from service, the order cannot stand. 
A 1954 Bhopal 25 (30). 

(12) As in the case of a temporary Govern¬ 
ment servant, a probationary Government ser¬ 
vant also may terminate his service by one 
month’s notice. A 1903 Cal 359 (364). 

(13) Resignation by servant —- Withdrawal of 
— Person in temporary service relieved from 
post on his giving notice of resignation — He 
cannot withdraw resignation after he was re¬ 
lieved. 1975 Lab IC 1279 (1280, 1282) (Him 

A ra/, 

89. Suspension — See also Note 105.— (1) 
Article 311 is not concerned with suspension 
from service. A 1962 SC 630 (632). 

(2) Suspension is of two kinds, interim sus¬ 
pension and suspension as a penalty. Suspen¬ 
sion pending departmental enquiry or pending 
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criminal proceedings is called interim suspen¬ 
sion after departmental enquiry, public servant 
may be found guilty and penalty by way of 
suspension may be imposed, in which case it 
is called suspension as a penalty. A 1966 All 
552 (554) 00 A 1964 SC 787 (792, 793) °* 

(1975) 2 Serv LR 167 (Punj). 

(3) Suspension is of two kinds, namely sus¬ 
pension as punishment and suspension pending 
enquiry. Suspension during enquiry may how¬ 
ever also be of two kinds, for a distinction must 
be drawn between suspending an employee 
from service and suspending him from per¬ 
forming duties of his post or office. If there 
is contract of service in strict sense, first kind 
of suspension involves suspension of contract, 
while second involves only a suspension of em¬ 
ployee from performance of his duties on the 
basis that contract is subsisting. A 1961 All 
580 (582) (DB). 

(4) The power to suspend, in the sense of a 
right to forbid an employee to work, is not an 
implied term in an ordinary contract between 
master and servant; such a power can only be 
the creature either of a statute governing the 
contract, or of an express term in the contract 
itself. The distinction between suspending the 
contract of a servant and suspending him from 
performing the duties of his office on the basis 
that the contract is subsisting is important. 
The suspenion in the latter case is always an 
implied term in every contract of service. 
Wnen an employee is suspended in this sense, 
it means that the employer merely issues a di¬ 
rection to him that he should not do the ser¬ 
vice required of him during a particular period. 
As the Madhya Pradesh Government Servants 
(Temporary and Quasi-Permanent Service) 
Rules (1960) do not provide for suspension 
during pendency of an enquiry the order of 
suspension by the Government pending enquiry 
against him cannot amount to an order sus¬ 
pending the contract of service. A 1970 SC 
1494 (1496, 1497) : 1970 Lab IC 1332. 

(4A) Government as employer cannot be di¬ 
vested of its power to suspend employee by a 
service rule stipulating appointing authority as 
authority to suspend an employee. A 1971 All 
214 (216, 217, 218) : 1971 Lab IC 646. 

(5) Where there is power conferred on the 
employer either by an express term in the con¬ 
tract or by the rules governing the terms and 
conditions of service to suspend an employee, 
the order of suspension has the effect of tem¬ 
porarily suspending the relations of master and 
servant with the consequence that the employee 
is not bound to render service and the em¬ 
ployer is not bound to pay. In such a case 
the employee would not be entitled to receive 
any payment at all from the employer unlesi 
the contract of employment or the rules gov¬ 
erning the terms and conditions of service pro¬ 
vide for payment of some subsistence allow¬ 
ance. A 1977 SC 1146 (1157) : 1977 Lab IC 
710. 

(6) Suspension order does not put an end to 

the service under the Government. Real effect 
of suspension order is that though he continues 
to be a member of the Government service, ho 
is not permitted to work and further during 
the period of his suspension he is paid only 
some allowance generally called ' subsistence 
allowance**. A 1963 SC 687 (690, 691) 00 A 

1977 SC 1466 : 1977 Lab IC 697. 


(7) In the course of ten years the incumbent 
was alleged not to have attended the disci¬ 
plinary proceedings only on two occasions due 
to illness. The proceedings were prolonged by 
the Department itself for the remaining period. 
The incumbent could not thus be held respon¬ 
sible for prolonging the enquiry against nim. 
The reduction of subsistence allowance held 
was arbitrary having been passed without any 
material to show that he was responsible for 
prolonging the enquiry. ILR (1977) 1 Cut 45. 

(8) The authority entitled to appoint a pub¬ 
lic servant would be entitled to suspend him 
pending a departmental enquiry into his con¬ 
duct or pending a criminal proceeding, which 
may eventually result in a departmental enquiry 
against him. This general principle is illus¬ 
trated by the provision in Section 16 of the 
General Clauses Act which is in consonance 
with the general law of master and servant. 
A 1964 SC 787 (792, 793). 

(9) Even under old Rule 49 of the Civil 
Services (Classification, Control and Appeal) 
Rules, 1930, a civil servant could be suspend¬ 
ed while an enquiry into his conduct was pend¬ 
ing. Though suspension as a punishment could 
only be the result of an enquiry and an act of 
judgment on the part of the competent auth¬ 
ority, still suspension during the pendency o! 

• an enquiry was made. A 1963 Punj 87 (89) 

(DB). (Reversed on another point in A 1964 
SC 787.) 

(10) Interim suspension — Public servant 
should be paid subsistence allowance in ac¬ 
cordance with any statute or rule there may be 
to govern the matter —- If there is no rule ho 
will be entitled to full emoluments during the 
period of suspension. A 1964 SC 787 (793). 

(11) Rule 7 (v) of the Bengal Subordinate 

Civil Services Rules speaks about suspension as 
a substantive punishment. The petitioner, a 
civil servant, was suspended from service on 
the basis of a First Information Report in re¬ 
spect of certain offences alleged to have been 
committed by him. The petitioner was, how¬ 
ever, discharged at the subsequent trial on the 
technical ground of want of proper complaint 
On the same day a fresh complaint was filed 
in accordance with law and it was subsequently 
ordered that the suspension order should stand 
Held, that the suspension order had not coma 
to an end by the discharge of the petitionef 
but continued till the final determination of tha 
criminal proceeding. A 1961 Cal 225 (225, 

226). 



down under the Article will n °t make the 
order void. (1973) 77 Cal WN 300. ., , 

(13) Under Rule 13 of the Punjab TaJ 15 . 1 ^ 
Rules, 1952, it is true that the Com 

alone is competent to pass an ° d S£hrilflar P but 
rion bv way of penalty agarmt « T^^but 

an order of suspension pendrng P 
enquiry passed by the jjinanww y 
cannot be challenged on the fiF 011 , . 

not passed by the competent au h f 

cording to R 3. the appomhog authority o tbe 
post of Tahsildar is the Financial Comm^sioner. 

A 1968 Punj 406 (412) : l ? 88 f Jl ab *£JhIenta 

Suspension is one or the punisnmentj 
which, may be imposed on a civil “rvant rmdei 
R. 49 of the Civil Services ( C tosjflt» hon, Con 

trol and Appeal) Rules. Apart from such sus 
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pension of a punitive nature. Government has 
an inherent power to suspend an officer from 
performing the duties of his office pending an 
inquiry into charges against him. A 1955 Pat 
131 (134) (DB) °® A 1952 All 681 (683) (DB). 

(15) ‘Suspension* is an implied incident of 
removal, and an employee can be suspended 
pending final determination of charge. A 1960 
Madh Pra 273 (277) (DB). 

(16) Revival of order of suspension on set¬ 
ting aside order of reinstatement —» Employee 
on being allowed to join duties during suspen¬ 
sion discharging his duties — He is entitled to 
full emoluments. (1971) 2 Serv LR 39 (Delhi). 

(17) An order of suspension does not amount 
to an order of reduction in rank. A 1958 Andh 
Pra 35 (36) (DB) ®° A 1958 Ker 72 (74) (DB) 

°° A 1957 Assam 77 (82) (DB) °° A 1957 
Mad 46 (46) (DB) °° A 1956 Cal 662 (667) 80 
A 1955 Pat 131 (134) (DB) °® (1975) 2 Serv 

LR 167 (Punj). (Grant of subsistence allow¬ 
ance only for suspension period — No reduc¬ 
tion in rank.) 

[But see A 1954 Ajmer 22 (25) 80 A 1952 
Pepsu 69 (71, 72) 80 A 1949 Nag 118 (120) 

(DB).] 

(18) Orissa Education (Recruitment and Con¬ 
ditions of Service of Teachers and Members of 
the Staff of the Aided Educational Institutions) 
Rules (1974), R. 21 (2), Proviso — Suspension 
of employee by way of penalty to be with 
prior approval of authority mentioned in pro¬ 
viso of the Rule —r Suspension during pendency 
of disciplinary enquiry is not a penalty —- 
Prior approval not necessary. ILR (1977) 2 
Cut 460 : 44 Cut LT 328. 

(19) The basic idea underlying the rftot 

word “suspend” and all its derivatives is that 
a person in the service of the Government, 
while holding an office and performing its func¬ 
tions of holding a position or privilege, should 
be interrupted in doing so and debarred for the 
time being from further functioning in tho 
office or holding the position or privilege. He 
is intercepted in the exercise of nis functions 
or his enjoyment of the privilege and put 
aside as it were, for a time, and excluded, 
during the period, from his functions or privi¬ 
leges. A 1958 Andh Pra 619 (623) 80 A 1958 
Madh Pra 44 (45) (DB) 88 A 1957 Assam 77 
(82) (DB) •• A 1957 Punj 130 (131, 132) (FB) 
•* A 1954 Cal 340 (343) (DB) 88 (1979) 2 

Serv LR 194 (195) (Cal). (Attending roll call 
bv a Police Personnel is a part of his duty. 
If he has been suspended from performing hij 
duty, the authority concerned cannot, at the 
lame breath, call upon him to attend the roll 
call.) 

(20) Departmental proceedings do not lapse 
with the withdrawal of suspension of delinquent 
officer. A 1976 Pat 158 (168). 

(21) Government’s power to suspend its ser¬ 
vant from service is inherent and unlimited —* 
Pendency of departmental enquiry not neces¬ 
sary for its exercise. ILR (1969) 2 Punj 148 
(153, 155). 

(22) Suspension In anticipation of depart¬ 
mental proceedings —* No enquiry initiated —* 
No charges framed — However special circum¬ 
stances warranted such step — No reason to 
interfere with order of suspension. 1979 Lab 
IC (NOC) 62 (DB) (Pat). 


(23) Suspension of Government servant to 
anticipation of departmental proceedings —• 
No proceedings initiated — No charges 
framed — No material to show that there was 
material on record to indicate that there 
were special circumstances requiring suspension 
— Suspension order illegal and without juris¬ 
diction. 1979 BLJR 572 : 1979 Lab IC (NOC) 
61 (DB). 

(24) Government servant —- Suspension —* 

Government servant cannot be kept on suspen¬ 
sion indefinitely. (1971) 2 APLJ 463 ** A 

1970 Mad 155. 

(25) An order of suspension with retrospec¬ 

tive effect is a contradiction in terms, and in¬ 
valid. A 1958 Andh Pra 619 (623, 624) 08 A 
1958 Cal 239 (241) 08 A 1958 Madh Pra 44 
(45, 46) (DB) 08 A 1957 Orissa 51 (54) (DB) 
*° A 1956 Cal 662 (666) 80 A 1954 Cal 340 
(843) (DB) 88 A 1963 Punj 298 (311, 312). 

(But such an order is not absolutely void but 
is operative from the date the Government ser¬ 
vant is actually relieved of his duties and plac¬ 
ed under suspension.) ° ° A 1962 Guj 197 (203) 
(DB) 80 A 1960 Bom 274 (275, 276) (DB) 08 

1960 Raj LW 385 (388, 389, 390) 88 A 1959 
Madh Pra 404 (407) (DB). (Order is effective 
from the day it is passed for the future, but it 
is ineffective ex post facto.) 

(26) Order of dismissal with retrospective 
effect is in substance an order of dismissal as 
from date of order with super-added direction 
that order should operate retrospectively as 
from anterior date — The two parts are seve¬ 
rable — Though the court cannot pass new 
order of dismissal, it can give effect to valid 
part of order. A 1966 SC 951 (953). (A 1961 
Cal 626 and 61 Cal WN 880, Overruled.) 

(27) Suspension pending enquiry not provid¬ 
ed by bye-law of Co-op. Society —. Suspension 
order with retrospective effect is illegal. A 

1961 Madh Pra 289 (293) (DB). 

(28) Rule 102 of Karnataka Civil Services 
Rules does not provide for automatic suspen¬ 
sion of Government servant, the moment he is 
arrested for criminal offence. 1979 Lab IO 
453 (454) (Kant). 

(29) Government servant suspended by com¬ 
petent authority under Rule 31 of Jammu and 
Kashmir Civil Services (Classification Control 
and Appeal) Rules (1956) —- Fact that order 
was confirmed by Government after some time 
makes no difference —r No question that order 
was given retrospective effect arises. A 1964 
J & K 14 (16) (DB). 

(30) Order' of suspension with retrospective 

effect — Order of suspension cannot be made 
to operate retrospectively —r Court, while de¬ 
claring retrospective part invalid, may allow 
prospective part of the same order to stand — 
But Court will not do so if that amounts to 
passing of ‘new* order. A 1985 Cal 13 (15, 

16) 00 A 1966 Cal 485 (487, 488). (On facts 
held that since petitioner was treated as conti¬ 
nuing in service during his absence order dis¬ 
missing him from date of his absence was 
meaningless and was invalid to that extent 
but prospective part could still be given effect 
to.) 

(31) An order of suspension passed before tho 
date of charge-sheet and continued beyond 4 
months without obtaining approval of higher 
authority concerned is not sustainable undei 
Rule 1711 (b) (as it stood on 18-4-57) and is 


“A” in the citations stands for AIR 
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void. Compliance with procedure as laid down 
in Rule 1711 is essential for validity of order 
passed for suspension under Railway Establish¬ 
ment Code may it be a punitive suspension oi 
a suspension pending enquiry. A 1964 Pat 
168 (172, 173). 

(32) Courts of law are not bound by depart¬ 
mental interpretation of rules, but have to 
interpret these rules according to the language 
and other canons of interpretation. The post- 
retirement leave can by no stretch of imagina¬ 
tion be treated as extension in service. Since 
his service had ceased, no order of suspension 
or dismissal could be passed with regard to 
him, because an order of suspension or dis¬ 
missal could be passed only with regard to a 
person who was in actual service on the date 
when such an order was passed. A 1958 T & 
K 41 (42) (DB). 

(33) Where an officer is suspended, there 
can be no “re-instatement*’ with retrospective 
effect. A 1958 Cal 239 (241). ^ 

(34) Suspension pending departmental enquiry 
— Re-instatement — Denial of full pay and 
allowances for suspension period — There is 
necessity of affording opportunity to show 
cause. (1975) 2 Serv LR 167 (Puni). 

(35) Government servant —r Oraer of sus¬ 
pension in contemplation of departmental in¬ 
quiry — Subsequent order of discharge set 
aside as illegal — Order of suspension merged 
in the order of discharge, and was not revived 
when the order of discharge was set aside —* 
Subsequent order of suspension with retrospec¬ 
tive effect — Such order could not be passed 
and must be set aside. A 1956 Cal 447 (448). 

(36) The power to suspend an employee lies 
only with the appointing authority. Where an 
employee was appointed by executive officer of 
Municipality, the power to suspend lies only 
with that Authority and not with his subordi¬ 
nate. U. P. Municipalities Act (1916) being 
repealed by U. P. Nagar Mahapalika Adhinivam 
(2 of 1959), the executive officer succeeded by 
Mukhya Nagar Adhikari, alone could suspend 
an employee appointed by him and not the 
Nagar S was thy a Adhikari. A 1960 All 552 
(555). 

(37) An order of suspension followed by an 
order of dismissal comes to an end on the 
order of dismissal being passed. Where the 
order of dismissal is subsequently set aside or 
declared invalid, the order of suspension is not 
thereby revived. A 1955 SC 600 (603) °° 1970 
Lab IC 892 (894) (DB) (Orissa). (A 1952 Nag 
170, Disting.) 00 A 1958 Madh Pra 44 (40) 
(DB) 00 A 1957 All 430 (438) # ° A 1956 All 
151 (152) (DB) ° # A 1956 Cal 662 (666) •• A 
1963 Raj 203 (206). (In such a case a fresh 
order of suspension cannot be passed so as to 
have a retrospective effect in the absence of 
any statutory authority to do so.) •• A 1901 
Madh Pra 201 (202, 260) (DB). (Subsequent 
order of Government continuing suspension re¬ 
trospectively from date of commencement of 
previous order of suspension to enable Govern¬ 
ment to hold proper enquiry against him —. 
Order so far as it was retrospective held could 
not be sustained.) °° A 1960 Madh Pra 273 
(277, 278) (DB). (Order of dismissal Is effec¬ 
tive from date of order.) °® 1900 Raj LW 385 
••A 1959 Cal 1 (8) (DB). 

I But see A I960 Punj 500 (502) (DB). (Order 
of suspension —» Its fate is not linked with 
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and is not dependent upon decision as to vali¬ 
dity or invalidity of dismissal order. If th« 
order of dismissal is held illegal and set aside 

the order of suspension is not automatically set 
Aside.) 

(38) Government servant on leave prepara¬ 
tory to retirement — Leave revoked by Gov¬ 
ernment — Government servant suspended and 
departmental enquiry ordered against him —. 

/oi?° breach of service rules. A 1964 SC 
72 (81). 

(39) Court must take Into account subsequent 
events Illegal order of suspension supplanted 
by another order of suspension — Earlier 
order wiU not h* quaked. A 1959 All 080 
( 688 ). 

(40) Where an order of suspension is passed 
against a civil servant pending a departmental 
inquiry and thereafter the order of removal is 
passed for reasons not connected with the de¬ 
partmental enquiry, no departmental enquiry 
can be held thereafter to punish the employe* 

relationship of master and servant ceas¬ 
ed. The order of suspension merged into th* 
rem °val, and it could not revive when 
the latter order was cancelled. A 1959 Madh 
Pra 295 (298) (DB). 

(41) Where a suspension order has been 
passed in view of criminal proceedings being 
started against a Government officer, the sus¬ 
pension would automatically come to an end 
on the termination of the criminal proceedings. 
A 1958 Cal 239 (241) •• A 1953 Cal 504 (505) 

[But see A 1957 All 430 (438).] 

(42) Suspension of delinquent in consequence 

of pending criminal case against him — Crimi¬ 
nal case ending in discharge —. Initiation or 
continuance of departmental proceedings on 
same allegations cannot revive old order of 
suspension — Fresh order of suspension 
necessary unless statutory rules provide for 
automatic revival of old order of suspension. 
A 1909 Cal 461 <462, 403) : 1909 Lab IC 

1299. 

(43) Where pending the criminal trial Of • 
Government servant, departmental proceedings 
are initiated against him on other charges, hif 
suspension on such charges can be continued 
notwithstanding his acauittal in the criminal 

1 1957 


case. 


All 430 (438). 


(44) A Government servant under suspenrioa 
continues to bs a Government servant A 1953 
Cal 239 (241). (He is in a state of suspended 
animation as it were.) ®° A 1957 Punj 130 
(132) (FB) •• A 1950 Mad 95 (90). 

(45) Suspension of Government serv ant t 1 

Services could be terminated even during 
period of suspension as relationship of employer 
and employee continues. (1975) 77 Pan LB 

CD) 150. 

(40) Temporary Government servant unoej 
suspension — Relationship of employer and 
employee suspended for the time being, odd* 
cations imposed on both sides are suspended * 
There cannot be any termination 
by notice. A 1907 Madh Pta 231 (234) (DB). 

(47) There is no question of suspension of a 
temporary servant whose services an intended 
to be terminated. A I960 Manipur 45 (47). 

(48) A Government servant may be placed 
under suspension pending a criminal charg* 
against him although no departmental proceed¬ 
ings are initiated against him at the tim*. A 
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1957 Orissa 51 (54) (DB) 00 A 1958 Ker 374 
(375) (DB). (Suspension pending inquiry into 
conduct, in terms of Seryice Rules valid.) 

(49) Suspension pending departmental inquiry 
is not punishment and is not hit by Art. 311. 

A 1959 Madh Pra 295 (297) (DB). 

(50) Suspension without inquiry of a muni- 
cinal Sanitary Inspector under criminal charge 
— Validity —r Suspension though not valid 
under R. 28 of Niyamavali is valid under fun¬ 
damental Rule 199. ILR (1977) 1 All 517 : 
1978 Lab IC (NOC) 52 (DB). 

(51) Suspension pending inquiry causes finan¬ 
cial and mental suffering to the employee — 
Suspension can be treated as a punishment. 

(1971) 1 Andh WR 211. 

(52) Suspension from service — Exoneration 
of employee by Court — Railway authority 
intending to hold departmental enquiry — 
Order of suspension from date of dismissal 
which was set aside by Court — Order of sus¬ 
pension is valid under Cl. (4) of Rule 40 of 
Railway Protection Force Rules (1959). A 1967 
Bom 332 (334). 

(53) Suspension of an officer pending an en¬ 
quiry into his conduct is not a penalty undei 
any of the Service Rules. The expressions 
*honourably acquitted* and ‘acquitted of blame 
occurring in Rr. 108 (b) (i) and 109 (Jammu 
and Kashmir Civil Services (Classification, Con¬ 
trol and Appeal) Rules (1956) ) have been used 
to describe an acquittal based on the positive 
innocence of the accused. Provisions of Rr. 107 
and 108 (b) also show that an officer cannot 
claim as of right any salary or allowance equal 
to salary for the period of his suspension. This 
Is not a penalty out one of the conditions of 
service governing a civil servant. The Govern¬ 
ment is expressly empowered by Rule 31 (1) 
to place a Government servant under suspen¬ 
sion where an inquiry into his conduct is. con¬ 
templated and the effect of the suspension is 
to put an end to his right to ask payment of 
salary for the period of suspension. A 1962 
J & K 68 (70, 72). 

(54) An order of suspension, though it may 
he of a punitive nature, is not covered by Arti¬ 
cle 311. A 1954 Madh B 49 (50, 51) (DB) 00 
A 1958 Andh Pra 35 (36) (DB) •• A 1950 
Punj 102 (104). 

(55) It cannot be said that there was no 
ower to suspend Government servant without 
rst framing charge against him. A 1963 Punj 

298 (311) (DB). 

(56) Not being covered by Article 311, Cl. (2), 
an order of suspension against a civil servant, 
even if it is passed as a form of punishment 
against him, would not require for its validity 
that it should be preceded by a show cause 
notice under that clause. A 1956 Bom 483 
(484) (DB) •• A 1956 Punj 58 (71) (DB) 00 A 
1954 Cal 60 (63). 

(57) Where a person is suspended pending 
an enquiry against him which culminates in 
his dismissal and the validity of the dismissal 
or the enquiry which results in the dismissal is 
•ot questioned, any informality or irregularity 
with regard to the order of suspension before 
the enquiry proceedings will not affect the 
validity of such proceedings or the order of 
dismissal. A 1956 Punj 102 (104) °* A 1956 
Sau 14 (16) (DB). 
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(58) The suspension referred to in S. .45 (I) 
of Madras Hindu Religious and Charitable En¬ 
dowments Act (19 of 1951) is the final order 
of punishment passed by the Deputy Commis¬ 
sioner after enquiry into the charges was made. 
The suspension referred to in S. 45 (3) of the 
Act is during the period when the enquiry 
into charges is pending as S. 47 (2) refers only 
to the suspension which is ordered by way of 
punishment under Section 45 (1) under a final 
order. ILR (1966) Andh Pra 964 (966). 

(59) It is one of the implied stipulations of 
a contract of service that the employer will 
not, by any act of commission or omission, add 
or suffer to be added to the employment new 
conditions involving obligations, dangers or in¬ 
conveniences which were not incident to it and 
were not within the contemplation of the em¬ 
ployee when he was engaged. Normally, a 
change of duty may be possible without the 
consent of the employee if it does hot entail 
any of the above consequences. But where 
they do, they can only be changed with the 
concurrence of the employee. Thus, where a 
municipal committee ordered its primary school 
teachers to attend certain latrines to count the 
persons using them and on their refusal to do 
so, suspended them. Held, that no rule of law 
had been shown which could be called in aid 
to compel them to perform this additional duty. 
The order was, therefore an unlawful order 
which the teachers were not bound to obey. 
A 1955 Nag 206 (207) (DB). 

(60) Where a Government servant had been 
exonerated by the Government in respect of 
certain charges into which an enquiry had 
already been made previously the commence¬ 
ment of a new enquiry into those drop¬ 
ped charges along wnth a charge not dropped is 
in excess of jurisdiction and an order of suspen¬ 
sion under Rule 10 (1) of Mysore Civil Services 

Classification, Control and Appeal) Rules 
1957), passed by the Government must be re¬ 
garded to have been based on irrelevant con¬ 
siderations, and the order of suspension has to 
be set aside. A 1961 Mys 37 (43, 44) (DB). 

(61) There is inherent power in the Govern¬ 
ment to suspend a Government servant on a 
charge of misconduct. A 1963 Punj 298 (310, 
311) (DB) 00 1977 Lab IC 73 (All). (The 
power to suspend a Government servant pend¬ 
ing an inquiry into his misconduct can only be 
conferred by statute. There is no inherent 
right.) 

(62) All India Services (Discipline and Ap¬ 
peal) Rules (1955), Rule 20 — Right to submit 
memorial to President is similar to right of ap¬ 
peal of a Government servant against order of 
suspension — There is no curtailment of right 
guaranteed under Article 314. A 1963 Punj 87 
(89) (DB). (Reversed on another point in A 
1964 SC 787.) 

(63) The objection that an employee could 
not be dismissed from date of his suspension 
was of importance only in relation to payment 
of salary to him for period of suspension — If 
dismissal order was validly passed, the order 
was no doubt effective from the date of making 
of that order — Effect of order of suspension 
was to suspend contract of service as a whole 
and no claim of pay during period of suspension 
could be made. A 1963 Madh Pra 298 (300) 
(DB). 
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(64) Suspension is not dismissal — Until ser¬ 
vant is dismissed, he continues in employment 
*— Where the master chooses to continue the 
servant in his employment there is no right to 
suspend him or deprive him of any part of his 
wages. (1956) 60 Cal WN 1023 (1025). 

(65) The order directing the petitioner to stop 
work or placing him under suspension does not 
amount to his removal from service. The Dis¬ 
trict Registrar committed error in taking stand 
that the petitioner’s name stood automatically 
removed from the list on the issue of the order 
by the Inspector General of Registration direct¬ 
ing the petitioner to cease work. 1976 Lab IC 
478 (All). 

(66) Suspension pending or in contemplation 
of a disciplinary proceeding does not amount to 
temporary removal from service. A 1973 Orissa 
244 (255) (FB). 

(67) Where a servant is placed under suspen¬ 
sion pending an enquiry, but the authorities 
withdraw the enquiry thereby depriving the ser¬ 
vant of the opportunity to prove that the charge 
against him was wrong ana that suspension was 
wholly unjustified, servant cannot be deprived 
of his full pay and allowances. 1966 MPLJ 
655 (657). 

(68) Where the Government has no power to 
suspend the employee, the Government remains 
under an obligation to pay to such employee the 
full salary for the period for which it actually, 
without dismissing him, does not allow him to 
work professing to have suspended him for that 
period. A 1957 Punj 130 (132) (FB) 00 A 1954 
Punj 298 (301) (DB). 

*69) Suspension on untenable allegation — 
Suspension set aside and employee reinstated —. 
Claim for salary is sustainable. A 1965 Cal 281 
(282). 

(70) Petitioner was put under suspension and 
thereafter he was reinstated. No departmental 
enquiry was held. It was held that the order 
treating the period of suspension as “extra¬ 
ordinary leave without pay” and not as “dies 
non” as stated in earlier order, without giving 
an opportunity of being heard, was not sustain¬ 
able in law and hence quashed. 1977 Lab IC 
1422 (1424) (DB) (Gauhati). 

(71) Government servant discharged of offence 
—- Suspension during trial — After discharge 
servant claiming pay for suspension period 
under Rule 109, J. and K. Civil Service Regu¬ 
lations—-Servant is entitled to his pay. A 1966 
J & K 27 (28, 29). 

(72) In the absence of rules regarding re¬ 
muneration during period of suspension, emplo¬ 
yee is entitled to full remuneration. A 1966 
All 552 (555). 

(73) Government servant need not be suspend¬ 
ed pending departmental enquiry — When he 
continues to work, pendency of enquiry does 
not prevent his being promoted, reverted or 
transferred in accordance with exigencies of ad¬ 
ministration. 1971 Lab IC 937 (938) (Mys). 

(74) Where the Government in the exercise 
©f a lawful power vested in it to suspend an 
employee does suspend him, it cannot be said 
to be under any obligation to pay any salary 
to the employee unless the terms of service 
themselves provide for payment of the whole 
or a part of such salary. A 1957 Pun 130 (1321 
(FB) *• A 1954 Punj 298 (301) (DB). 


(75) Suspension of delinquent in consequence 
of pending criminal cash. against him — Dis¬ 
charge of delinquent in criminal case —r Delin- 
quent is deemed to have been reinstated and 

a ?S«n e ^ }°^ C ?YZ fu)1 5aIary and allowances. 

treat suspension period as. leave 
admissible under Rule 91, Orissa Service Code 
— Passed without serving show cause notice to 

WR S 863 ant “ IS bad “ ,aW * (1972) 1 Cut 


(77) Under the Railway Establishment Code, 
the railway administration has power to suspend 
the railway employees in certain given circum- 
stances only and when a railway employee ia 
duly suspended, he is not entitled to any wages 
but is entitled to lesser amount which is called 
compensatory or subsistence allowance. There- 
tore a railway employee cannot during his 
?SS d « of . suspension claim his full salary. A 

(3C>T) (DB) 130 (132) (FB) °° A 1954 Pu ^ 298 

a (7 . 8) A rai lway employee cannot go to th© 
Authority under the Payment of Wages Act 
alleging that his wages have been illegally de¬ 
ducted, because in fact there has been no de- 

<™ C 5 0,L A 1957 Pun > 130 < 134 ) < F ») °° (1950) 
58 Bom LR 821 (823, 824) (DB). 

[See however A 1952 Bom 235 (239) (DB).] 

(79) Where a person is suspended and then 
ultimately dismissed, he is not entitled even to 

® s salary in lieu of notice. A 1955 Puni 

40 (41a 

(80) Where after suspension the services of a 
temporary civil servant are terminated by ona 
month s notice, he is entitled to salary for th© 
penod of suspension. A 1954 Madh B 49 (53) 


(81) Where it was stated in the impugned 

order of suspension that Government considered 
that in. view of the nature of the charges fram¬ 
ed against the petitioner, he should be placed 
under suspension pending the proposed enquiry 
into those charges : Held, that die recital in 
the impugned order clearly revealed that in th© 
opinion of the Government the suspension of 
the petitioner was necessary in the public inte- 
res * anc * omission to reproduce the very 

words of the rule in the impugned order was 
unmaterial. A 1961 Mys 37 (40) (DB). 

(82) Suspension during disciplinary proceed¬ 
ings under Rule 10 (1) (a) of Central Civil Ser- 
/in^e (classification, Control and Appeal) Rules 
(1965) —- Notice issued by President to shovr 
cause why penalty imposed should not b© 
enhanced — Disciplinary proceedings must b« 
held to be pending and therefore, suspension 
order passed after notice to show cause is valid. 
1979 Lab IC 759 (762) : 1979 Ker LT 169. 

(83) Suspension — Order under Rule 54 of 
the Fundamental Rules that person suspended 
is allowed 3/4th salary for the period of suspen¬ 
sion and period of suspension be not counted 
as period spent on duty for purposes of incre¬ 
ment — Principles of natural justice require 
that in passing an order under Rule 54 of the 
Fundamental Rules opportunity to show cause 
must be given — Where no such opportunity 
is given the order is illegal as violating th© 
principles of natural justice. (1973) 1 Serv LR 
194 < A,I) - 

(84) Government is entitled to place an offi¬ 
cer under suspension even before definit© 
charges are communicated to him, when pzeli* 
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Articles 310 & 311 — Note 89 (contd.) 
minary investigation has been made into his 
conduct following allegations of corrupt or 
malpractice levelled against him. A 1971 SC 
823 (826, 829). (A 1967 Pat 81, Reversed.) 

90. Retirement on superannuation.— (1) The 
retirement of a Government servant on super¬ 
annuation according to the Service Rules is not 
dismissal or removal from service within Arti¬ 
cle 311. A 1958 SC 36 (48) 00 A 1953 Trav- 
Co 140 (143, 144) (DB) 00 1970 Serv LR 45 

0 & K). 

(2) Retirement of permanent employee on ac¬ 
count of physical incapacity before age of super¬ 
annuation — Requirements of Article 311 (2) 
have to be complied with. (1972) 2 Cut WR 
1605. 

(3) If under the rules, a public servant is 
compulsorily retired after a period of qualified 
service, which is reasonably long, then the 
order would neither amount to dismissal nor to 
removal within the contemplation of Art. 311 
(2). Where the petitioner has attained the age 
of 55 years which is reasonably long, his com¬ 
pulsory retirement cannot be considered to 
amount to removal. It is an order of compul¬ 
sory retirement which is within the permissible 
power of the authority passing the impugned 
order. A 1966 Punj 297 (301) (DB)". 

(3-A) Delhi Road Transport Authority (Condi¬ 
tions of Appointment and Service) Regulation 
(1952), Regn. 8 — Date of birth — Wide dis¬ 
crepancy in two records regarding date of birth 
of employee —r Age as assessed by Medical 
Board appointed by employer can be accepted 
■— Order of retirement set aside. A 1980 SC 
1251 : 1980 Lab IC 745 (745). ((1980) 1 Serv 

LR 251 (Delhi), Reversed.) 

(4) Where a Government servant is made to 
retire from service on the ground of superannua¬ 
tion in consequence of a decision of the Gov¬ 
ernment to calculate the age of officers simi¬ 
larly placed according to their college records 
in preference to the entries in the Civil List, it 
cannot be said that the retirement of the Gov¬ 
ernment Officer is a punishment, although the 
calculation of his age in accordance with his 
college records, instead of in accordance with 
the entry in the Civil List, may have operated 
to his disadvantage. A 1954 Trav-Co 32 (33) 

. 1968 Lab IC 1348 (1349, 1351) (Raj). (Ac¬ 

cording to date of birth mentioned in applica¬ 
tion.) *«> A 1963 Punj 104 (110). (Even when 

" u according to incorrect date of superannua¬ 
tion.) 

(5) In absence of proof of the writings con- 
j ne “ the horoscope in terms of Section 67 

ot , the Evidence Act it could not be made an 
exhibit in the case in terms of Section 32 (5) 
V T de ? ce Government servant’s age. 

■ the date of birth of the Government servant 
b ki case ^ad remained unaltered he was 
•n 6 « t0 ret h’ e on attaining the age of super- 
rir» ua /,2B arrived at according to that date. 
ILH (i 976) 2 Cal 328 (335). 

The date of compulsory retirement 
ancler Fundamental Rules, Rule 56 (a) must be 

on t ^ le bn 5 * 5 of the service record 

°n what the Government servant claims 
is fi f 18 birth unless the service record 

COrr ected consistently with appropriate 
tinn e ' Where the application for rectifica- 
servanJ servace record as filed by Government 
ant concerned was itself not entertainabio 


by reason of having been filed within three 
years perior to his date of actual superannua¬ 
tion as entered in service record in view of 
S. R. 8 Note and such Government servant was 
compulsorily retired on such date of his actual 
superannuation without giving him opportunity 
to prove his true age as claimed by him the 
guarantee of Article 311 (2) could not be claim¬ 
ed to have been infringed. A 1971 SC 173 
(174). (A 1967 Assam 13, Reversed.) 

(6) Where there was superannuation in ac¬ 
cordance with the terms of service, it was 
neither a case of dismissal, discharge nor re¬ 
duction in rank, and therefore was not governed 
by Article 311 of the Constitution. A 1958 Cal 
411 (412, 413). 

(7) Bihar Service Code, Rule 74 — Appellant 
retained in service after superannuation — Ex¬ 
tension of service not granted — Appellant 
ordered to retire under Rule 74 — Order does 
not offend against Article 311 of the Constitu¬ 
tion. A 1965 Pat 186 (187) (DB). 

(8) Municipal Servant — Suspension and de¬ 
partmental inquiry pending against him — Ser¬ 
vant attaining age of superannuation cannot be 
allowed to continue in service thereafter and he 
will be etitled to subsistence allowance only 
up to the date although the actual retirement had 
been made subsequently. 1974 (2) Cut WR 
1169. 

(9) Government of India Act (1935), S. 241 
(1) (b) — Rules framed in Assam, Rule 56 —- 
Tenure of service — Retirement of Government 
servant — Order as to extension of service 
made on date when servant has ceased to be in 
service — Order is nullity. A 1965 SC 473 
(475, 476). 

(10) Retirement as head of Department on 
superannuation — Fresh appointment as Prin¬ 
cipal after a lapse of some time —r Held on 
facts and circumstances of the case that Govt, 
order of fresh appointment was illegal Inherent 
or executive power cannot be exercised in 
breach of statutory provisions. 1977 Lab IC 
1397 (1407) (Cal). 

(11) Bihar Government Instructions, dated 

24th August, 1963 — Three months’ notice 

given to Government servant — Power to ter¬ 
minate his service can be exercised any time 
between 55th and 58th years. A 1967 Pat 30 
(31) (DB). 

(12) Withdrawal of option to retire by civil 
servant on date of retirement itself — He can¬ 
not be retired unles final decision is taken on 
withdrawal application by competent authority 
or Government. 1969 Lab IC 61 (65, 66) (Raj). 

(13) Held on facts that (i) Article 311 had 
no application to the termination of the Govern¬ 
ment employee’s service. The termination of 
service resulting from change in the age of 
superannuation did not amount to removal with¬ 
in the meaning of Article 311. A 1964 SC 600, 
Dist. (ii) that the new rule reducing the age 
of retirement from 58 years to 55 years could 
not be said to be retrospective. The proviso 
to the new rule and the second notification were 
only methods to tide over the difficult situation 
which would arise in the public service if the 
new rule was applied at once and also to meet 
any financial objection arising out of the 
enforcement of the new rule. The new rule, 
therefore, could not be struck down on the 
ground that it was retrospective in operation. 
A 1965 SC 1567 (1569, 1570). 
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(14) Retirement on superannuation — Funda¬ 
mental Rules, Rule 56 (b) (i) — Rule does not 
give an absolute right to Government servant 
to be retained up to age of 60 — Nor Govern¬ 
ment has absolute right to refuse his retention 
beyond age of 55 years — Held, under circum- 
stances that Government' acted lawfully in exer¬ 
cising discretion in retiring the Government ser¬ 
vant at the age of 55. ILR (1969) 2 Cal 289. 

(15) Memorandum D/- 21^3-1963 issued by 
Government of Assam under F. R. 56 —- Com¬ 
pliance with test under memorandum by em¬ 
ployee attaining 55 years — Entitled to con¬ 
tinue in service up to 58 years — Abridgement 
of his right under Article 310 is illegal. A 1969 
Assam 46 (50) : 1969 Lab IC 534 (DB). 

(16) Held, on facts and circumstances of the 
case that petitioner’s date of birth was 1-9-1913 
and that, therefore, order requiring him to re¬ 
tire before superannuation, i. e., 12-7-1968, was 
bad in law. 1970 Pat LJR 369. 

(17) Order prematurely retiring Government 
Servant in contravention of Rule 294 (a) Note 4 
of Mysore Service Regulation and Article 311(2) 
of Constitution is void from its inception. A 
1971 Mys 117 : 1971 Lab IC 473. 

(18) Rules did not compel Government to 
embark on enquiry into age, though change in 
recorded age to the prejudice of servant had 
to be effected by following principles of natural 
justice. 1968 Lab IC 1348 (1350) (Raj). 

(19) Merely because a regular departmental 
proceeding has been initiated against the ser¬ 
vant and is still in its preliminary stage when 
the order compulsorily retiring him is passed, 
tint order will not amount to punishment. A 
1968 Pat 113 (116) : 1968 Lab LJ 457 (DB). 
O he absence of evidence in support of specific 
charges, made in a departmental proceeding 
against a public servant; will not by itself suffice 
to show that, if on a review of the entire offi¬ 
cial career of the public servant, the superior 
authority decides that he is an unsuitable em¬ 
ployee and should be weeded out on his at¬ 
taining the age of superannuation, such a deci¬ 
sion is either mala fide or involves the element 
of punishment.) 

(20 > Compulsory retirement of public servant 
during pendency of departmental enquiry — 
Order passed under para. 6 of Government of 
India Notification O. M. No. 33/18/62 Ests. (A) 
dated 30-11-1962 on the ground that the ser¬ 
vant is unsuitable employee and has attained the 
atre of superannuation — Order is valid. A 
1968 Pat 113 (115. 116) : 1968 Lab IC 457 
(DB). 

(21) Orissa Protection Rules, (Rules for Pro¬ 
tection of Officers of Old Bihar and Orissa Ser¬ 
vices) Rule 6 — Officer iq old Bihar and Orissa 
Secretariat transferred to Orissa on formation of 
that State — Confirmation as Registrar in Se¬ 
cretariat on 14-10-1958 while Officer (junior to 
him) in old Bihar and Orissa Secretariat con¬ 
firmed as Registrar in Bihar on 23-8-1956 — 
Contravention of protection afforded to trans¬ 
ferred officers — Date of confirmation for pur¬ 
pose of pension must he taken as 23-8-1956. A 
1964 Orissa 65 (68) (DB). 

(22) Departmental enquiry pending — Govern¬ 
ment servant asked to apply for leave prepara- 
torv to retirement without waiting for enquiry 
to conclude — Offer not availed of — Enquiry 
dropped before Government servant was ro- 


ttred on his attaining age of superannuation —. 
Held there was no inhibition against his retire- 
~~r Order refusing leave after retirement 
held valid. A 1961 Madh Pra 293 (295) (DB). 

(23) Retention in service of public servant 
aiter due date of retirement — Extension of 
service granted for purpose of conducting en- 
9 uiry against him on charge of neglect or in¬ 
efficiency— Held that extension of service was 
clearly illegal and cannot be regarded as exten¬ 
sion on public grounds within the meaning of 
Rule 16 (1) of All India Services (Conduct) 
RuleWlQ) 54 ). A 1971 Assam 45 : 1971 Lab IC 

(24) Railway employee who had declared 
himself as Anglo-Indian and had enjoyed pri¬ 
vileges for Anglo-Indians was retired after at¬ 
taining 55 years — Held he could not contend 
that he was Indian Christian and as such liable 
to retirement only after attaining 60 years —• 
Order does not amount to punishment — Em¬ 
ployee has no right to hold the post until 60 
years. (1962) 2 Lab LJ 584 (586) (Andh Pra). 

(25) Retirement of servant under R. 2046(b) 
of Railway Establishment Code — Show cause 
notice is not necessary. A 1971 Raj 12 : 1971 
Lab IC 213. 

(26) Jammu and Kashmir Constitution, Sec¬ 

tion 126 — Jammu and Kashmir Civil Services 
(Classification, Control and Appeal) • Rules 
(1956), Rule 33 — Right of Government servant 
to be retained in service till age of superannua¬ 
tion — Retirement before suen age amounts to 
his virtual removal from service unless it is a 
case of compulsory retirement or is in public 
interest — Such retirement violates Art. 311(2) 
read with Section 126 of Jammu and Kashmir 
Constitution and also Rule 33. 1970 Kash LJ 

369. 

(27) Petitioner was a member of Haryana 
Medical Education Service and was on the staff 
of Medical College Rohatak — Transfer of 
Medical College to University — Post of peti¬ 
tioner abolished as a result of transfer — Peti¬ 
tioner was then appointed by the University on 
the old service conditions — Held that as the 
petitioner was an employee of the University he 
was entitled to continue till he attained the age 
of 60 under the University Rules and the Gov¬ 
ernment order for his retirement on attaining 
the age of 58 was .wholly illegal and unjustified. 
(1980) 1 Serv LR 533 (539) (Punj). 

(28) Reasonable opportunity — Retirement 
because of interpolation of entries in serviot 
book — Order quashed since there was nO 
prior notice affording opportunity to the em¬ 
ployee. 1978 Lab IC 146 (149) (Him Pra). 

(29) Retirement of servant under R. 2046 (h) 

of Railway Establishment Code — Show cause 
notice is not necessary. A 1971 Raj 12 (16) : 
1971 Lab IC 213. (1970 Serv LR 213 (Delhi), 

Dissented from.) 

90-A. Premature retirement.— (1) A perma¬ 
nent Government servant cannot be pr©- 
maturely terminated from service on ground 
of physical incapacity without complying 
with Article 311 unless any rule to the con¬ 
trary exists. 1973 Lab IC 1568 (1568) (Hun 
Pra). 

(2) Premature retirement — Forming bona 
fide opinion by the Competent Authority is a 
condition precedent — Order passed without 
forming such opinion is liable to be quashed* 
1978 Lab IC 568 (571) (Guj). 
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(3) Premature retirement — Arbitrary and 
capricious order — Retiring authority not apply¬ 
ing his mind to record — Extraneous matter 
taken into consideration — Order is liable to 
be set aside. A 1976 Punj 329 (332) (DB). 

(4) H. P. Civil Service (Premature Retire¬ 

ment) Rules 1976, Rule 3 (1) — Disciplinary 
enquiry against Govt, employee completed and 
major penalty proposed — Show cause notice 
against penalty not issued — Employee pre¬ 
maturely retired under Rule 3 (1) — Retire¬ 
ment was by way of punishment — Order hit 
by Article 311 (2). 1978 Lab IC 244 (249) 

(Him Pra). 

(5) H. P. Civil Service (Premature Retirement) 
Rules 1976, Rule 3 (1) —- Premature retirement 
order challenged as measure of punishment — 
Court can look into attendant circumstances. 

1978 Lab IC 244 (248) (Him Pra). 

(8) Where the Government employee was 
suspended and charged with embezzlement of 
Government dues by, the Collector and an En¬ 
quiry Officer was appointed to hold enquiry 
into the charges and the employee was directed 
to submit his explanation but the Collector 
instead of pursuing the departmental enquiry 
prematurely retired the employee from service 
under R. 56 it was held that though the order 
of premature retirement was innocuous, the se¬ 
quence of events which led to the passing of the 
order clearly showed that the employee was pre¬ 
maturely retired by way of punishment on ac¬ 
count of the said charges and since the em¬ 
ployee was not afforded any opportunity of 
defence the order was in violation of Art. 311 

(2) and must be quashed. 1977 Lab IC 384 

(AID- 

91. Withholding increments.— (1) The with¬ 
holding of increments does not amount to a re¬ 
duction in rank. ILR (1956) Punj 1213 (1222, 
1223). 

(2) One cannot cross the efficiency bar as a 
matter of right. If the authority after assess¬ 
ment of the overall service record of the offi¬ 
cer in regard to his efficiency, integrity, intel¬ 
ligence etc. forms an opinion that the officer 
does not deserve to be put across the line 
drawn in the grade at the stage of the efficiency 
bar then the matter cannot be agitated by the 
adversely affected officer vis-a-vis the authority** 
decision. (1979) 1 Serv LR 858 (860) (DB) 
(Punj). 

(3) Increments — Stoppage of two incre¬ 

ments with cumulative effect —r Not a major 
punishment — Article 311 (2) not applicable. 

(1973) 1 Cut WR 882. 

(3A) Where the crossing of efficiency bar, 
according to the relevant rules, depends upon 
good work and efficiency, order postponing 
time of crossing of efficiency bar on basis of 
adverse entries after issue of show cause notice 
and consideration of cause showm cannot be 
considered to be in the nature of punishment 
Article 311 (2) is therefore not attracted. 1972 
Lab IC 953 (958, 959) : (1972) 2 Sim LJ 

59 (Him Pra). (1969 Serv LR 120 (Punj), Fol¬ 
lowed.) 

(4) Increment —• Withholding of increment 
fur failure to pass departmental examination 
after long service — Held i passing petty tests 
after a petrifying length of dull official service 
is an odd insistence except in important levels 
of work. A 1976 SC 1177 (1178). 


(5) Reduction in rank is not the same thing 
as withholding of increment, which is merely 
an instance of loss of prospects of earning more 
than what the employee may be earning at the 
time. If a reasonable notice, to meet the 
charges levelled against the petitioner, was, in 
fact, given during the course of the inquiry 
then, if the proposed action to be taken against 
him is merely of withholding of incerment ho 
would not be entitled to the right conferred by 
Article 311 (ii) of the Constitution nor would 
failure to give such second notice violate any 
rule of natural justice. A 1959 Punj 643 (645). 

(6) Withholding of increments or reduction to 
a lower stage in the same time scale do not 
amount to reduction in rank. 1969 Lab IC 330: 
1967 RLW 266 (270). 

(7) Violation of service Rules and principles 
of natural justice — Order withholding three 
increments quashed. A 1972 Gauhati 2 (SB). 

(8) The petitioner was suspended from ser¬ 
vices on basis of certain complaints on 29-8- 
1959. Despite this he was allowed to attend a 
refresher course from 31-1-1960 to 29-2-1960 
and was paid full salary for that period. On 
18-11-1960, a charge-sheet was given to him 
to which he replied on 29-11-1960. Later a 
show cause notice was given proposing that the 
period of suspension would be treated as leave 
without pay, and the petitioner replied to it. 
Again a second show cause notice was served 
on him, stating that he was guilty of mis¬ 
behaviour and neglect of duties and hence his 
next increment should be stopped. It was not 
clear on the record whether the petitioner sent 
any reply or not. But on 7th July, 1963, an 
order was passed which stated that since the 
charges against the petitioner had been proved, 
the next increment should be stopped and that 
his period of suspension was not to be treated 
as period on duty and was to be ignored for all 
purposes. Held, that the order amounted to 
removal from service for the period of suspen¬ 
sion and since the provisions of Article 311 had 
not been complied with the order should be 
quashed. 1967 Cm- LJ 419 (421) (Punj). 

(9) Rude and improper behaviour by Police 
Constable in private life — Withholding of in¬ 
crement and reduction to lower stage in time 
scale in contravention of the provisions of C. P. 
and Berar Police Regulation 217 (a) — Order 
held legal. A 1960 Bom 285 (DB). 

(10) Punjab Civil Service Punishment and 
Appeal Rules 1952, Rule 7 — Departmental 
enquiry — Withholding of future increments —• 
Punishment inflicted not covered by Rule 7 or 
Article 311 of Constitution — Authority need 
not give reasons for holding a view different 
from the enquiring officer. 1967 Cur LJ 156 
(164) (Punj). 

(11) Stoppage of increments is also covered 
by Rule 16 —- Rajasthan Civil Services (Classi¬ 
fication, Control and Appeal) Rules (1950) — 
Non-compliance of Rule 16 gives cause of 
action to public servant — He is not apprised 
of allegations made against him — Enquiry is 
vitiated. 1969 Lab IC 330 (Raj). 

(12) Rajasthan Civil Services (Classification, 
Control and Appeal) Rules, 1950 — Stoppage 
of increments is also covered by Rule 10 —• 
— Non-compliance of R. 16 gives cause of action 
to the public servant 1969 Lab IC 330 : 1967 
Raj LW 266 (271). 

(13) Withholding of increments is a penalty 
provided under service rules. Where an order 
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of termination of service was accompanied by 
a penalty or punishment causing a monetary 
loss to Government servant, it would be illegal 
and ineffective if the provisions of Article 311 

(2) were not complied with. A 1960 Punj 120 
(131) (DB). 

(14) Withholding of increment which falls 
within Rule 11 (i) Item (iii) of Kerala Civil Ser¬ 
ves (Classification, Control and Appeal) Rules, 
(1960) is a penalty and the procedure laid down 
in Rule 16 has to be followed. Rule 15 (12) 
(i) (a) is not applicable to such case. Rule 16 
does not require a copy of enquiry report to be 
furnished to Government servant. Therefore, 
failure to furnish it, will not vitiate the order. 
1978 Ker LT 928 : 1978 Lab IC (NOC) 194. 

(15) Normally, it is appointing authority who 
has to impose punishment (withholding of in¬ 
crements) on delinquent officer, and this power 
cannot be delegated to any other authority un- 
ess there is any statutory rule or provision of 
law permitting that delegation. Thus the 
Superintending Engineer, Paqchayat Raj, Publio 
Works Circle, Punjab has no jurisdiction to pass 
order punishing the Sectional Officer, who had 
been appointed by Financial Commissioner, 
Development and Secretary to Government 
Punjab Development and Panchayat Depart¬ 
ment. 1971 Lab IC 554 (555) (Punj). 

92. Compulsory retirement.—- (1) (Obiter) —* 
If any Rule permits the appropriate Authority 
to rehre compulsorily a .civil servant without 
imposing a limitation in ‘that behalf that such 
civil servant should have put in a minimum 
period of service, that Rule would be invalid 
and the so-called retirement ordered under the 
said Rule would amount to removal of the civil 
servant within the meaning of Article 311 (2). 
A 1964 SC 600 (617). 

(2) Compulsory retirement —- Rule 244 (2) of 

Rajasthan Service Rules (1951) is not violative 
of Article 311. 1971 Lab IC 247 (249) (Raj) 00 

1977 Serv LJ 495 (Raj) 00 (1975) 1 Serv LR 681 
(Pat) 00 1975 Raj LW 520 00 1973 Lab IC 292 
(295) (Him Pra). 

(3) Where the memorandum Issued by the 
Government as a general order under F. R. 58 
raising the retirement age to 58 years, inter alia 
provides that the appointing authority may, 
without assigning any reason, require the Gov¬ 
ernment servant to retire after he has completed 
55 years of age, the provision for compulsory 
retirement does not offend Article 311 (2). The 
provision complies with the two ingredients of 
compulsory retirement, viz., the retirement must 
be before the age of superannuation and it must 
be after service for a specified period. A 1970 
Assam 1 (5, 6, 9) : 1970 Lab IC 11 (FB). (Re¬ 
versed on another point in A 1970 SC 1314.) oa 
1972 Lab IC 362 (370, 371) (FB) (Orissa). (Arti¬ 
cle 311 (2) will not apply to a case of termina¬ 
tion of service of ministerial servant under Sec¬ 
tion 71 (b), Orissa Service Code by compulsorily 
retiring him on his attaining 55 years of age.) 

(4) Compulsory retirement under R. 161 (1) 
(a). First Proviso, Bombay Civil Services Rules 
— Though a minimum period of qualifying ser¬ 
vice is not prescribed by the proviso it is not 
ultra vires Article 311 (2) of Constitution since 
Its pre-condition of high age is a check against 
retirement at an early stage of the career. 1971 
Lab IC 108 (ill, 113) (Guj). 


(5) Compulsory retirement — Ministerial ser¬ 
vant under Bihar and Orissa Government be¬ 
coming servant under Orissa Government — 
Previous breaks in service condoned — His re¬ 
tirement on attaining age of 55 under R. 71 (a) 
ot Orissa Service Code is illegal as he was 
entitled to the higher age limit of 58 for re- 
hrement under Rule 75 (6) of the B. & O. Ser- 
yjce Code. ILR (1974) Cut 1274. 

(6) Natural justice —, Principle not applicable 
to compulsory retirement in accordance with 

of service. A 1965 All 142 (150) (FB) •• 
1976 Lab IC 818 (Orissa). (Order of compul¬ 
sory retirement of public servant in publio 
interest without adverse comment — Public 
servant need not be given opportunity of he- 

h /w rd x under A** 311 (2).) °° 1971 Lab IC 
122 (Mys). 

ft* A 1971 SC 40 ( 42 y 43 > * 1971 Lab 
IC 8 00 A 1969 Raj 182 (191). (Services 

under the Union and the States —• Compulsory 
retirement — Order retiring Officer before at¬ 
taining age of superannuation prescribed by 
Service Rules — As order affects civil rights of 
the Officer and has civil consequences, Govern¬ 
ment must give him opportunity to show cause 
* It cannot avoid conformity to principles of 
natural justice on any supposed ground of in¬ 
convenience. Case law discussed!)] 

(7) Compulsory retirement according to rules 
does not involve civil consequences and hence 
it is not necessary to afford Government ser¬ 
vant concerned an opportunity to show cause 
against his compulsory retirement. A 1973 SC 
698 (701) : 1973 Lab IC 427. 

(8) A person who retires or is made to retire 
from service no longer remains a member of the 
service or holds a civil post. Once an order of 
retirement becomes effective he cannot be de¬ 
moted, removed or dismissed from service and 
therefore an inquiry cannot be held against 
him. A 1967 Raj 82 (84) (DB). 

(9) Where Welfare Officer of the factory own¬ 
ed by Government was governed by special 
rules viz. the U. P. Welfare Officers Rules 
framed under Factories Act, he could not be 
deemed to be a Government servant the condi¬ 
tions of whose service have been or may be 
prescribed by the Governor under Article 309. 
The State Government has therefore no jurisdic¬ 
tion to compulsorily retire such Welfare Offi¬ 
cer by invoking Rule 56 of the U. P. Funda¬ 
mental Rules. (1978) 2 Serv LR 881 (884) 
(All). 

(10) Compulsory retirement of Welfare Offi¬ 
cer of Government Press, a factory — Condi¬ 
tions of service controlled by U. P. Factories 
Welfare Officers Rules (1955) — Absence of 
provision for compulsory retirement in Rules —* 
Welfare Officer cannot be retired compulsorily 
by applying Rule 56 (a) (i), U. P. Fundamental 
Rules applicable to Government servants by 
treating him as such. 1978 Lab IC 1269 (1270) 
(DB) (All). 

(11) Compulsory retirement —r When an 
order of compulsory retirement is challenged in 
the High Court, it is the duty of the Govern¬ 
ment to place before It at least some relevant 
material to show that the public interest re¬ 
quired the retirement of the officer concerned. 
ILR (1973) Cut 387 °° 1980 Lab IC 130 (134) s 
(1980) 1 Cal LJ 15 (DB). (Compulsory retire¬ 
ment — Adverse remarks fn confidential roll —• 
Non-communication of to servant — Compul¬ 
sory retirement on the basis of adverse remarks 
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is invalid.) 00 1978 Lab IC|(NOG) 177 (Cal) > 
1976 Lab IC 1087 (1092) (DB) (All). 

[See also 1973 Lab IC 249 (256, 262, 263) 
(Bom). (An order of compulsory retirement is 
liable to be struck down, if it is shown to be 
mala fide, arbitrary, capricious or passed wnthout 
any material or on extraneous material. In the 
event of the grievance of there being no mate¬ 
rial, die burden to indicate the nature of the 
material is on the State.] 

■ (0) Where a Govt, servant holding a substan¬ 
tive post in Class III was appointed on proba¬ 
tion to a Class II post but on expiry of proba¬ 
tion period no order was issued either extending 
die period of probation or confirming him on 
satisfactory completion of probation it was held 
that although in the absence of such order the 
official may be deemed to have satisfactorily 
completed the period of probation yet on the 
basis of such deemed completion of probation 
he could not be compulsorily retired on attain¬ 
ing the age of 55 under F. R. 56 (j) (i) in the 
absence of a specific order confirming him in 
the Class II post as the said rule was applicable 
•nly to substantive holders of Class I & Class II 
posts. 1978 Lab IC 1405 : (1979) 3 Ser LR 
608 (DB) (Ker). 

[See also 1973 Lab IC 682 (Bom). (Bombay 
Civil Service Rules, R. 161 (C-l) as amended in 
1971 —r Under the amended Rule the Govern¬ 
ment has power to compulsorily retire a civil 
servant of Class I or Class II but only on the 
ground of public interest — When the public 
interest does not require compulsory retirement 
in the case of a servant then he is entitled to 
continue in service under Rule 161 (1) until he 
completes 58 years.)] 

(7) It is not obligatory for the Government to 
state in its order of compulsory retirement the 
reasons for not accepting the views of the Pub¬ 
lic Service Commission. What is required 
under the Constitution is consulting and not 
concurrence of the Public Service Commission. 
(1978) 2 Serv LR 372 (379) (Kant). 

[See also 1978 Lab IC 1525 (1528) (Raj). 
(Compulsory retirement of petitioner — Govern¬ 
ment circular prescribing procedure —*■ Recom¬ 
mendations of Screening Committee do not 
fetter discretion of appointing authority to exer¬ 
cise independent judgment.)] 

• (8) Compulsory retirement after the employee 

has put in a sufficient number of years of ser¬ 
vice having qualified for full pension is neither 
a punishment nor a stigma so as to attract the 
provisions of Article 311 (2) of the Constitution. 
Compulsory retirement of an officer who fulfils 
me conditions of Rule 16 (3) of the All India 
Services (Death-cum-Retirement) Rules 1958 i* 
undoubtedly in public interest and is not pass¬ 
ed by way of punishment. A 1980 SC 563 : 
(1979) 2 Serv LR 792 (796) 00 (1978) 2 Mad LJ 
202 : 1979 Lab IC (NOC) 20. (Compulsory 
retirement in public interest — Officer concerned 
was recently promoted —• No ground to infer 
that compulsory retirement was arbitrary since 
considerations for promotion and compulsory re¬ 
tirement vary.) 00 1979 BBCJ (HC) 423 : 1979 
Lab IC (NOC) 94 (DB) 00 1978 Lab IC 1500 
Ua06, 1507) (DB) (Pat) •• ILR (1975) Cut 1008 


00 1971 All LJ 704 °° 1971 Kash LJ 74 •• 
1971 Lab IC 122 (Mys). (The expression “public 
interest'* has a well defined connotation and 
comprehends in itself various factors that enter 
into consideration of the Government before it 
can come to the conclusion that the circumstance 
of a public servant in service will not serve the 
purpose of his appointment to a public post.) 09 
1970 Lab IC 953 (954, 955) (Punj) •• 1969 

Lab IC 386 (All). 

. [See also (1976) 1 Serv LR 633 (635) (All). 
(An order of compulsory retirement can only be 
passed in public interest and there must be 
some material to support the opinion that it is 
necessary in public interest to retire a Govern¬ 
ment Official. An order of compulsory retire¬ 
ment passed without such material is liable to 
be struck down.)] 

(9) Order of compulsory retirement which an 
appointing authority can issue with whatever its 
motive, will be bad in law if it casts some 
stigma on the public servant and no inquiry as 
envisaged by the Article is held against him. 
The Court can infer from the order whether 
some stigma has been cast on the employee or 
not and it is not necessary that the order should 
itself state in terms that some stigma is cast. 
1972 Lab IC 283 (284, 285) (Punj). 

(10) An order of compulsory retirement which 
has serious consequences on a civil servant, as 
it brings about premature retirement must be 
made' after a thorough examination of the re¬ 
cords of the civil servant concerned and after 
recording the opinion, that such retirement is 
necessary in public interest. ILR (1978) 2 Kant 
1814 : 1979 Lab IC (NOC) 6. 

[See also ILR (1970) 2 Delhi 883. (Retire¬ 
ment in public interest under Rule 56 (j) of 
Fundamental Rules — Opinion formed by res¬ 
ponsible officers of Department including Min- 
ister-in-Charge after applying mind —r Decision 
that retirement was in puDlic interest held to 
be taken by President i. e. appropriate auth¬ 
ority.)] 

(11) It is for the subjective satisfaction of the 
appropriate authority to come to a conclusion to 
retire a Government employee, in public interest, 
but the first and primary pre-requisite for this 
subjective satisfaction is that the entire record 
of service, whether good or bad, of the emplo¬ 
yee concerned must be before such appropriate 
authority so that the Court may be satisfied that 
the appropriate authority had applied its mind 
before passing the order of compulsory retire¬ 
ment. 

Held on facts that the impugned order of 
compulsory retirement is vitiated arid must be 
held to be arbitrary because the same had been 
passed by the appropriate authority without the 
application of mind. 1976 SLWR 445 (448) 

(Punj) 00 1974 Lab IC 472 (473, 474, 477, 478) 
(All) 00 1974 Serv LJ 106 (All) 00 ILR (1972) 2 
(Delhi) 620 00 1975 Lab IC 1325 (DB) (Orissa). 

[See also 1976 Lab IC 1005 (1008) (DB) 
(Orissa). (Compulsory retirement — Writ Peti¬ 
tion — Allegation of mala fides, bias and ill-will 
against several officers — Strict proof neces¬ 
sary.)] 

(12) The guideline laid down in G. O. D/- 
2-11-1973 provides that normally only those 
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Government servants should be considered for 
compulsory retirement whose integrity is found 
doubtful or whose efficiency had gone down to 
such an extent that improvement therein was 
not possible. Administrative instructions ' may 
not have any statutory force but they are rele¬ 
vant and can be looked into for finding out 
whether an order has been passed keeping in 
view the tests and guideline laid down. There¬ 
fore omission to consider and apply the tests 
laid down in the G. O. will attract Article 10. 
The order passed was without any regard to 
the guidelines set out and can succesfully be 
challenged on the ground of non-application of 
mind to the relevant tests. 1975 Serv LJ 548 
(All) 00 (1980) 1 Serv LR 433 (448) (Delhi). (A 
bona fide opinion to compulsorily retire a mem¬ 
ber of service in public interest formed by the 
Government on the basis of record cannot be 
challenged on the ground that such formation 
of opinion was not justified by record. The 
High Court cannot interfere with the opinion of 
the Govt, unless it is established on the re¬ 
cord to be mala fide or based on collateral Or 
arbitrary grounds.) 00 A 1971 All 271 (272) : 
1971 Lab IC 731. 

[See also 1979 All WC 090 (DB). (Compul¬ 
sory retirement — Action based on adverse 
entries for unsatisfactory work —r Thus, order 
of retirement not capricious or arbitrary but 
based upon consideration of relevant material —> 
Interference with the order unwarranted.) 

(13) Where the order of compulsory retire¬ 

ment does not, on the face of it, contain any¬ 
thing which may be said to cast a stigma on 
the public servant, the Court will not go be¬ 
hind the order. One must look to the order 
of compulsory retirement itself dehors all 
contextual facts and circumstances to find if 
there is anything there which violates Art. 311 
(2). There is no duty to hold an inquiry in 
case of compulsory retirement. If any inquiry 
is held, it is only for the satisfaction of the au¬ 
thority to take action. If authority is otherwise 
satisfied without any inquiry that satisfaction ij 
not open to question in a Court of law. 1970 
Lab IC 559 (502) (DB) (Orissa) 00 (1980) 1 

Serv LR 433 (447) (Delhi). (In cases of com¬ 
pulsory retirement under the statutory rules the 
resort cannot be had to the Government . files 
to discover any remark amounting to stigma.) 
00 1970 Lab IC 004 (Pat) 00 (1970) 2 Serv 

LR 303 (380) (Pat). 

[See also 1978 Lab IC 508 (570) (Guj). 

(Order of compulsory retirement — Authority 
bona fide forming opinion to pass such order 

— Cannot be challenged — To prevent Court 

from going behind such order, it should be 
established that the authority bona fide formed 
such opinion.) 00 (1978) 2 Mad LJ 202 : 1979 
Lab IC (NOC) 20. (Order of compulsory re¬ 
tirement under Fundamental Rule 50 (d) —• 

Challenged as being arbitrary — Court can 
consider sufficiency of material —* Government 
servant has no right to peruse record.) ] 

(14) Order retiring Government servant under 
Note I to Para 405 of Civil Service Regulations 

— Order is not invalid merely because Govern¬ 
ment servant could not avail of leave accrued 

to him. A 1971 All 129 (130) : 1971 Lab IC 

3 °lSee also A 1971 All 271 (273) : 1971 Lab 
IC 731. (Compulsory retirement —» Article 405 


of Civil Service Regulations (as adopted in 
U. P.) is not repugnant to Art 311.) ] 

(15) Pendency of representation does not 
place any restriction on the power of State 
Government to retire the Government servant 
compulsorily provided conditions precedent laid 
down by die rules are complied with. (1970) 
1 Serv LR 131 (133) (All). 

(10) If the rules of compulsory retirement 
prescribe a normal age of superannuation and 
a reasonably long period of qualified service 
after which compulsory retirement can be 
ordered, the order of retirement would not 
amount to dismissal or removal under Art. 311 
(2) of the Constitution. Compulsory retirement 
does not involve civil consequences. It does 
not take away any of the rights that have ac¬ 
crued to the Government servant from his past 
service. The order will not be one of punish¬ 
ment merely because there is the possibility of 
loss of future prospects, namely, mat he will 
not get his pay till the age of superannuation 
or enhanced pension. The order would, how¬ 
ever, amount to punishment if it involves loss 
of benefits already earned. So also if the 
order of compulsory retirement ex facie con¬ 
tains any express imputation or stigma, it would 
amount to removal and the order would be 
bad unless it has been reached after an enquiry 
under Art. 311 (2). Held the order dated 8-9- 
1973 issued by the Governor of Orissa under 
Rule 71 (a) compulsorily retiring the petitioner 
contained no express words casting stigma or 
imputation against the petitioner. (1974) 40 

Cut LT 977 00 A 1979 SC 193 (202) : 1978 
Lab IC 1672 00 A 1976 SC 1841 (1843). (Com¬ 
pulsory retirement sinipliciter does not amount 
to dismissal or removal or reduction in rank 
under Article 311 or under the Service Rules. 
It is in fact compulsory retirement in accord¬ 
ance with the terms and conditions of service.) 


(17) Order of compulsory retirement wrong¬ 
fully passed — No actual malicious intention 
oq part of Government in passing the wrong¬ 
ful order so as to amount to malice in fact —- 
If a discretionary power has been exercised 
for an unauthorised purpose, it is generally im¬ 
material whether its repository was acting in 
good faith or in bad faith —r Held : that the 
order of compulsory retirement amounted to 
abuse of die power vested in the authority con¬ 
cerned and was liable to be set aside. A 1979 
SC 49 (51, 52) : 1978 Lab IC 1641. 

(18) Where the punitive action was institut¬ 
ed on a part of the material on which retire 
ment order was based, the compulsory Pre¬ 
mature retirement was regarded as punitive 
and since the procedure laid dovvn by Ari. 31 i 
(2) of the Constitution was not followed before 
passing the order of retirement by way « 

punishment, the impugned orc * e / r , 0 ^ > <J e /oa oq\ 
was, held, invalid. 1979 Serv LC 23 (29, 30) 

(DB) (Delhi). 

(19) Fundamental Rules, R. i* 6 " 

ment decision No. 23 below F. R. 50 providmg 
for compulsory retirement o without t**# 0 ** 
reasons — Decision No. 23 substituted by 
F. R. 56 (j) on 21-7-05 providing for compul¬ 
sory retirement in public interest — Notice ot 
retirement served on 30-6-66 under Decision 
No. 23 when decision was not subsisting 
Held that if power can be traced to a valid 
power the fact that the power is purported to 
have been exercised under non-existing power 
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does not invalidate the exercise of that power. 
A 1976 SC 2581 (2583) •• A 1977 SC 854 
(858). 

(20) All India Services (Death-cum-Retire- 
ment Benefits) Rules (1958), R. 16 (3) (as in¬ 

serted by Notification, D/- 1-9-1965) — Com¬ 
pulsory retirement —r Notice of three months 

— Need not be by Central Government itself 
nor it must expire with the date of retirement 

— Expiry can be earlier also. 1980 Lab IC 
343 <348) : 1979 Raj LW 509 (DBJ. 


(21) Central Government ordering compulsory 
retirement of an I. P. S. Officer, on consideration 
of 'recommendations of the Review Committee 
and the State Govt. — Recommendations based 
on uncommunicated adverse remarks against 
the officer and findings made against him in 
departmental proceedings which were finally 
not proceeded with — Held that the Central 
Government having relied on recommendations 
of Review Committee and the decision of the 
State Govt, accepting the same, the order of 
compulsory retirement was illegal. 1980 Lab 
IC 130 (139, 141) : (1980) 1 Cal LJ 15 (DB). 


(22) Compulsory retirement — Disciplinary 
proceedings against Government officer — 
Officer not informed of findings of enquiry offi¬ 
cer— Compulsory retirement based on such 
findings is unjustified and violative of rules of 
natural justice. 1980 Lab IC 130 (135) : (1980) 
1 Cal LJ 15 (DB). 


93. Compulsory retirement on propor¬ 
tionate pension in terms of specific service 
Rule is not dismissal or removal.— (1) Com¬ 
pulsory retirement of a Government ser¬ 
vant on proportionate pension before the 
age of superannuation but on completion of 
service for the prescribed number of years 
according to the rules or on attainment of 
the prescribed age according to the rules 
does not amount to dismissal or removal 
from service within the meaning of Art. 311, 
although such compulsory retirement neces¬ 
sarily means the termination of service of 
the Government servant. A 1957 SC 892 
(895). (A 1954 Sau 146, Reversed.) ** A 1958 
SC 36 (49) ** A 1954 SC 369 

(374, 375) ** 1972 MP WR 384 ** A 
1958 Bom 90 (92) (DB) ** A 1969 Orissa 37 
(42): 1969 Lab IC 28 (DB). (Retirement 

under All India Services (Death-cum-Re- 
tirement Benefit) Rules (1956) ) ** A 1960 
Madh Pra 117 (118) (DB). (Notice contem¬ 
plated by Rule 2 (2), Pension Rules is not a 
£ m d of notice required under Art. 311 — 
Notice and order of retirement need not be 
separate.) 

fBut see A 1958 J and K 11 (12) (FB) ** 
A 1952 Pepsu 152 (159) (DB) ** A 1953 
Pepsu 24 (24, 25).l 

„ (2) It has been held that in view of the 
rule of pleasure” enunciated in Article 310, 
Clause (1), the Government has always the 
power to terminate the services of a Gov¬ 
ernment servant by compulsory retirement 
on proportionate pension even before the 
a Se of superannuation, irrespective of any 
specific Service Rule permitting such a 
course. A 1957 Assam 77 (81) (DB) ** a 1956 
Madh B 40 (43) (DB) ** A 1954 Madh B 54 
(56) (DB) •* A 1943 Bom 268 (271) (DB). 


Retiring a member from 
Public interest after attainment 


service in 
of age 55 


and completion of 30 years service entitling 
him to pension proportionate to period of 
service standing to his credit is not a form 
of punishment. A 1969 Orissa 37 (42): 1969 
Lab IC 28 (DB). 

(4) An order of retirement before the age 
of superannuation on proportionate pension 
pursuant to a policy of retrenchment is re¬ 
tirement in the normal course and not a re¬ 
moval within Article 311 Clause (2). A 1956 
Madh B 40 (43) (DB) ** A 1954 Madh B 177 
(180) (DB) ** A 1954 Madh B 54 (54, 55, 56) 
(DB). 

(5) Civil Services (Classification, Control 
and Appeal) Rules, Rule 49 — Fundamental 
Rules (as amended in 1963), Rule 56 — Peti¬ 
tioners compulsory retired at age of 55 and 
not allowed to continue till age of 58 — Re¬ 
tirement not by way of punishment. A 1966 
All 560 (562, 563) (DB). 

(6) When a civil servant is compulsorily 
retired in accordance with Rule 27 of Bank 
of Patiala (Staff) Rules (1954) without, how¬ 
ever, visiting him with any penal conse¬ 
quences but allowing him to enjoy all the 
benefits that had already accrued to him 
by remaining in service till the date of his 
retirement, Art. 311 (2) would not be at¬ 
tracted to his case. A 1963 Punj 345 (352, 
353) (DB). 

(7) Compulsory retirement of Government 
servant who had completed 30 years of ser¬ 
vice as it was found necessary in public 
interest — Failure to give opportunity to 
show cause did not render order unlawful 
as the employee was not retired by way of 
punishment — Order not infringing any 
legal right under the service Rules — Ap¬ 
plication under Article 226 held misconceiv¬ 
ed. A 1960 Madh Pra 252 (253) (DB). 

(8) Hyderabad Civil Service Regulations 
(1337 F.) Reg. 305 — Complaint against 
member, of Hyderabad Judicial Service for 
exhibition of temper and use of filthy lan¬ 
guage against practising vakil — Enquiry 
by Administrative Bench of High Court — 
Report finding him unfit for discharging 
judicial responsibilities — Member to retire 
compulsorily on proportionate pension on 
recommendation of High Court — Order of 
retirement not ’removal’ and member not 
entitled to protection of Art. 311 (2) A 1964 
Andh Pra 206 (213, 214, 215. 216) (DB). 

(9) Compulsory retirement in terms of a 

specific Service Rule on proportionate pen¬ 
sion does not involve the loss of any bene¬ 
fit already accrued. A 1957 SC 892 (895) ** 
A 1954 SC 369 (375) ** (1980) 1 Serv LR 433 
(443) (Delhi) ** (1971) 1 Lab LJ 155 (164) 

(DB) (Guj) ** A 1971 Punj 73 (76): 1971 
Lab IC 207. 


* V?L Clvl1 Service Regulations (as adapted 
n U. P.), Article 465, Note 1 — Compulsory 
retirement under Art. 465, Note 1 is neither 
illegal nor unconstitutional — Article 13 of 
Constitution not applicable. A 1965 All 142 
(150) (FB). 


. ^ U. ? r< i er °f compulsory retirement un- 
2 ( 2 ) of Liberalised Pension Rules 
(1950) differs from order of dismissal or re¬ 
moval in that it is not a form of punish¬ 
ment prescribed by rules and involves no 
penal consequences since person retired is 
entitled to full benefits of pension _ Per¬ 

son retired under Rule 2 (2) has no funda- 
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mental right to be continued in employ¬ 
ment. A 1968 Andh Pra 50 (58) (DB). 

(12) Compulsory retirement under Rule 74 
of Bihar Service Code — No forfeiture of 
pay or allowance or pension — Compulsory 
retirement does not amount to punishment 
or removal or dismissal — Order is not hit 
by Art. 311 (2). A 1962 Pat 40 (42, 43) (DB). 

(13) Departmental enquiry against Gov¬ 
ernment servant in progress — Past record 
of Government servant not satisfactory — 
Government can drop the enquiry and take 
action under Rule 56-A, Fundamental 
Rules —Such compulsory retirement is not 
punishment — Article 311 (2) not attracted. 
1975 Lab IC 503 (504 to 506) (All) ** 1974 
All Serv LJ 106 ** (1978) 2 Mad LJ 161. 

(14) Order for compulsory retirement pass¬ 
ed under Rule 465-A of U. P. Civil Service 
Regulations — Principles of natural justice 
do not apply to such an order. 1971 Lab IC 
765 (All). 

(15) When a member of the I. A. S. is 
compulsorily retired in terms of Rule 16 (3) 
of I. A. S. (Death-cum-Retirement Benefit) 
Rules, 1958 on his having attained the age 
of 50 years and this order does not cast any 
stigma on him, he cannot complain that he 
should have been afforded opportunity to 
be heard before passing of the aforesaid 
order. 1973 Lab IC 1190 (1197) (Punj). ** 
(1971) 1 Mad LJ 302. 

(16) R. 16 All India Services (Death-cum. 
Retirement Benefit) Rules (1958), providing 
for compulsory retirement and fixing the 
age limit at 50 years or the qualifying ser¬ 
vice of 30 years, is quite reasonable and 
there is nothing arbitrary about it. The 
rule does not violate Arts. 311 (2), 14 and 18, 
Constitution. 1973 Lab IC 1190 (1197) (Punj). 

(17) The petitioner Head-Constable was re¬ 
duced in rank after enquiry as Constable for 
three years and before the expiry of three 
years he was compulsorily retired under 
Rajasthan Civil Services (Classification, Con¬ 
trol and Appeal) Rules (1958), Rule 244 (2) — 
It was contended that by this order he was 
put to a loss as after three years if he had 
retired as Head Constable he would have 
received more pension — Held, the petitioner 
could not be held to be deprived of any 
earned benefit as he would get his pension 
at the rate prescribed according to the Rules 
in force at the time of his compulsory retire¬ 
ment. To get the pension at a particular rate 
cannot be termed as an earned benefit. 
(1977) 2 Serv LR 699 (702) fRaj). 

(18) Merely because a person is a Govern¬ 
ment servant it does not mean that the 
ordinary relationship of master and servant 
is in any way extinguished. The employee 
entered the service on specific condition 
that either on his attaining the age of 50 
years or 25 years qualifying service, it will 
be open to the employer to consider the case 
of the employee for compulsory retirement. 
Where therefore, on materials, which mate¬ 
rials are found in the file, the employer de¬ 
cides to compulsorily retire, the petitioner 
cannot be heard to say that the adverse re¬ 
marks should be communicated and he 
should be given opportunity to reform him¬ 
self. (1978) 2 Mad LJ 198: (1978) 2 Serv LR 
780. 


(19) A decision of a Committee to com¬ 
pulsorily retire an employee from service 
does not stand vitiated by bias merely be¬ 
cause one of its members had recorded ad¬ 
verse remarks in the confidential report of 
the employee particularly when there is no 
evidence to show that the officer who re- 
corded the remarks permitted his private op 
personal prejudice to colour his official 
opinion. (1971) 2 Mys LJ 579. 

94. Compulsory ret irement when dismissal 
or removal.— ( 1 ) Where the Service Rules 
themselves provide for compulsory retire¬ 
ment as a mode of punishment, such com¬ 
pulsory retirement would naturally be cov¬ 
ered by the expression ’removal from ser¬ 
vice * and would entitle the Govt, servant 
to a reasonable opportunity to show cause 
against the action proposed to be taken. A 
1957 Andh Pra 794 (804) (DB). •• A 1976 SC 
1964. 

(2) 'Removal* to fall within the purview 
of Article 311, should be by way of punish¬ 
ment or penalty and a compulsory retire¬ 
ment of a Government servant does not per 
se amount to 'removal* within the meaning 
of Article 311 when it is not by way of 
punishment or penalty. (1962) 64 Punj LR 
469 (476) (DB) ** A 1962 All 328 (332, 333) 
(FB) ** a 1970 Guj 257 (266): 1970 Lab IC 
1595. 

(3) Retirement of an officer compulsorily 
prior to the date of his superannuation con- 
tarary to the rules amounts to removal 
within Article 311 (2). A 1965 Orissa 81 (84) 
(DB). •• A 1970 SC 143. 

(4) Tests relevant for finding out whether 
a given termination is removal or dismissal 
within the meaning of Art. 311 (2) are first¬ 
ly, whether the action taken is, by way of 
punishment. To find this out it is necessary 
that a charge or imputation against the 
Officer is made the condition of the exercise • 
of power or secondly whether by compulsory 
retirement the Offier is losing the benefit 
he has already earned, like he does by dis¬ 
missal or removal and thirdly the compul¬ 
sory retirement will be considered as remo¬ 
val under Art. 311 (2) if the rules do not 
fix both an age of superannuation and an 
age for compulsory retirement and the ser¬ 
vice of a Civil Servant is not terminated 
between these two points of time. A 1966 
Mys 61 (65, 66) (DB). (Rule 293 of the Hyde¬ 
rabad Civil Service Rules (1954) does not 
infringe any of these tests.) ** A 1960 SC 
1305 (1308, 1309) ** A 1969 Orissa 37 (42) 
(DB) ** (1964) 66 Pun LR 574 (575). ** 1972 
WLN 1015 (Raj). (Rule 244 (2), Rajasthan 
Service Rules is not penal in nature and 
does not violate Article 311.) 

(5) Compulsory retirement will amount 
to removal or dismissal from service when 
(1) the order in terms involves a stigma 
against the officer and (2) secondly when he 
loses the benefits already earned by his past 
service. A 1966 Pat 97 (108) (DB). (Compul¬ 
sory retirement before superannuation — 
Note 1 to Reg. 465-A. C. S. R. not complied 
with — Second opportunity to show cause 
against proposed action is imperative — In 
absence of such notice order is invalid and 
ineffective.) •* A 1962 Raj 258 (263) (DB) 
•• 1976 Serv LWR 614 (616, 617) (Punj). 
(Order retiring the Government servant 
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compulsorily attaching an express stigma 
that his integrity is doubtful, the order 
amounts to dismissal from service and pro¬ 
visions of Art. 311 are attracted.) 

(6) Railway Establishment Code, R. 2008, 
Clause (h) — The order of retirement of the 
railway servant can be sustained if prima 
facie, order does not contain express words 
from which a stigma can be inferred. If 
there are words which throw any stigma, 
then the order of retirement would amount 
to removal within the meaning of Art. 311. 
If, therefore, where the order does not dis¬ 
close any reason at all, the validity of the 
order cannot be questioned. (1968) 1 Mad 
LJ 394 (396) •• A 1967 SC 1264 (1266). (Court 
cannot look into background to discover 
whether stigma could be inferred.) ** 1969 
Lab IC 1027 (1029) (Mad). 

(7) Compulsory retirement — Order of 

retirement stating that the employee is re¬ 
tired as he has outlived his utility — Order 
casts a stigma and amounts to punishment 
and is "removal” — Enquiry under Art. 311 
(2) necessary before such order can be pass¬ 
ed. A 1967 SC 1260 (1262). A 1965 All 142 
(FB) Overruled. ILR (1963) 2 All 955, Affirm¬ 
ed.) ** 1963 All LJ 934 (942, 943) ** ILR 
(1979) 2 All 325: 1977 Lab IC (NOC) 9. 

(Surrounding circumstances cannot be look¬ 
ed into for determining whether any stigma 
was involved.) 

(8) Compulsory retirement in public in¬ 

terest — Casts no stigma on public servant 
— Involves no punishment — Article 311 of 
Constitution is not attracted. A 1975 SC 1487 
(1492): 1975 Lab IC 1046 ** 1971 Lab IC 

1162 (All). (1971 Lab IC 761 (All) Overruled) 
•* 1969 Lab IC 336 (337, 338) (All). ** 1978 
Lab IC 1748 (1751) (Kant). (Order of com¬ 
pulsory retirement made in public interest 
on recommendation of High Court — Order 
legal and valid — Cannot be said to have 
been passed by High Court only.) 

(9) Compulsory retirement after reason¬ 
ably long period of qualifying service before 
prescribed age of superannuation — Order 
does not amount to dismissal or removal 
within the meaning of Art. 311 (2). (1968) 70 
Pun LR 577. 

(10) Under Punjab Civil Service Rules a 
Government servant can be made to retire 
on his attaining the age of 55 without any 
reason being assigned for it. To such a case 
Article 311 is not attracted but in case of 
order of retirement casting aspersion on the 
character of employee, order amounts to dis- 
rnissal by way of punishment attracting 
Art. 311. (1968) 70 Pun LR 581 (585). 

mi 11 ) °F der passed under Rule 16 (3) of 
All India Services (Death-cum-Retirement 
Benefit) Rules 1958, requiring a Govern- 
mei }t . s . er vant to retire compulsorily and 
containing express words from which a 
sugma can be inferred, may amount to re¬ 
moval within meaning of Art. 311. A 1969 
37 (43 > < DB >- 

(12) Compulsory retirement of employees 
ordered on ground of ‘record of his service” 
"found to be unsatisfactory” — Pro- 

nt2 Ure under Art - 311 not followed — Such 
order casts stigma on employee — Order 
cannot therefore be passed without follow¬ 
ing procedure under Article 311 — Order 


hence cannot be sustained. (1969) 71 Punj 
LR 366 (369, 370). 

(13) Orissa Service Code, Rule 71 (b) — 
Government servant made to retire on 
ground of inability to discharge duties 
efficiently — The reason amounts to a stigma 
and amounts to punishment — No opportu¬ 
nity given to him to meet such charge — 
Premature retirement illegal. 1969 Lab IC 
369 (370) (DB) (Orissa). 

(14) Person who substantively holds per¬ 
manent post has right to continue in service 
subject to rule of superannuation and rule 
of compulsory retirement. If for any other 
reason that right is invaded and he is ask¬ 
ed to leave his office, termination must mean 
defeat of his right to continue in service and 
it will be in nature of penalty and will 
amount to removal. If he has not attained 
age of superannuation and there is no mini¬ 
mum age prescribed under rules for compul¬ 
sorily retiring any Government servant and 
most of the servants are retired after short 
period of service, such retirement would 
amount to removal. A 1964 J & K 92 (95. 
96, 97) (FB) ** (1968) 2 SCWR 773 (776) ** 
(1969) 2 SCC 120 (124). (Rule not laying 
down long period of service). ** A 1961 
Assam 74 (76) (DB). 

(15) Where, a Government servant under 
his terms and conditions of service or under 
his contract of service has a right to con¬ 
tinue in a post and his service is terminated 
by an order of compulsory retirement on 
the basis of a charge of misconduct or in¬ 
efficiency or incapacity, it would be a case 
of punishment of removal or dismissal, even 
though there may be no loss of benefits al¬ 
ready earned. 1963 All LJ 934 (942, 943). 

(16) Misconduct or inefficiency furnish 
merely a background in the case of retire¬ 
ment and an enquiry, if held, is for the 
satisfaction of the authorities. But in the 
case of dismissal or removal they form the 
very basis of the order which is made. A 
1960 SC 1305 (1308). 

(17) Compulsory retirement of officer un¬ 
der service Rules for "administrative rea¬ 
sons” — After officer’s own insistence to be 
supplied with grounds which led to the de¬ 
cision, certain charges were communicated 
to him — Officer allowed full pension — 
Fact that consideration of misconduct or in¬ 
efficiency weighed with Government in com¬ 
ing to its conclusion, does not amount to 
any imputation or charge against officer — 
Order is not by way of punishment. A 1960 
SC 1305 (1308). 

(18) The date of compulsory retirement 
under Fundamental Rules, Rule 56 (a), 
must be determined on the basis of the ser¬ 
vice record and not on what the Govern¬ 
ment servant claims to be his date of birth 
Until the record is so corrected, employee 
cannot claim that he had been deprived of 
the guarantee under Art. 311 (2) by having 
been compulsorily retired on attaining age 
of superannuation as determined on basis 
of entry of his date of birth in the service 
record. Where the application for rectifica¬ 
tion of service record as filed by Govern¬ 
ment servant concerned was itself not en- 
tertainable and such Government servant 
was compulsorily retired on such date of 
bis actual superannuation without giving 
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him opportunity to prove his true age as 
claimed by him. the guarantee of Art. 311 
(2) could not be claimed to have been in¬ 
fringed. A 1971 SC 173 (173, 174): 1971 Lab 
IC 27. (A 1967 Assam 13, Reversed.) ** 1976 
Lab IC 1233 (1236) (DB) (Him Pra). (Wrong 
entry as to date of birth in service book can 
be corrected even at the stage when ques¬ 
tion of retirement is raised, provided there 
is no statutory provision prescribing limita¬ 
tion for such correction.) 

[See also 1967 Cur LJ 70 (72) (PunJ). 

(Civil servant retired from service, filing 
suit for mere declaration as to his date of 
birth — Plea that he should sue for being 
reinstated — Suit for mere declaration of 
birth date is maintainable.)1 

[But see A 1963 Madh Pra 335 (336, 337) 
(DB). (Date of birth of Government servant 
in his service book based merely on surmise 
of Medical Officer.) ** A 1965 Orissa 81 (84) 
(A 1954 Nag 161 and A 1954 Trav-Co 32 
held not good law in view of A 1964 SC 600 
— Earlier compulsory retirement of officer 
after refixation of date of birth as given in 
Civil List amounts to removal.) •* 1967 Cur 
LJ 942 (949) (Punj).l 

(19) Order of retirement based on disput¬ 
ed date of birth — Date of birth in service 
record changed behind employee’s back and 
without any enquiry — Order premature 
according to original entry — Order amounts 
to removal from service — Order held inva¬ 
lid and illegal. 1975 Lab IC 842 (845) (Raj). 

(20) Under service conditions the Ap¬ 
pointing Authority had the power to retire 
an employee after he attains the age of 
55 years on three month’s notice without 
assigning any reason — Retirement without 
notice is invalid. (1964) 66 Punj LR 818 (822). 
(Three months’ notice as required by rules 
not given — Notice of compulsory retire¬ 
ment held illegal and ineffective — Defect 
cannot be cured by paying three months’ 
salary in lieu of notice.) 

TBut see (1976) 2 All LR 524 : 1977 Lab 

IC (NOC) 76).) 

(21) Petitioner appointed Additional Gov¬ 
ernment Advocate for 3 years — New rule 
fixing 60 years as superannuation age — 
Services of petitioner terminated before his 
completing three years, under new rule —- 
New rule held not retrospective and did 
not govern petitioner — Termination held 
was removal — Removal held illegal for 
failure to comply with provisions of Arti¬ 
cle 311 (2). A 1959 All 169 (176, 178) (DB). 

(22) Obiter — If any Rule permits the 
appropriate authority to retire compulsorily 
a civil servant without imposing a limita¬ 
tion in that behalf that such civil servant 
should have put in a minimum period of 
service, the Rule would be invalid and 
the so-called retirement ordered under tne 
said Rule would amount to removal of the 
civil servant within the meaning of Arti¬ 
cle 311 (2). A 1964 SC 600 (617). 

(23) The Government servant was 

ed to cross efficiency bar by order dated 
20th July. 1973 with effect from 26tn 
August. 1966 after taking into account only 


those entries which were awarded prior to 
1966. The impugned order of compulsory 
retirement was passed after considering his 
overall performance and record of service 
including the adverse entries awarded in 
1967-68, 1968-69 and 1969-70. Held, the con¬ 
tention that the order of compulsory re¬ 
tirement was passed after taking into ac¬ 
count the adverse entries which stood waiv¬ 
ed was not correct. (1975) 1 All LR 304. 

(24) Compulsory retirement of a Govern¬ 
ment servant — Servant' crossing second 
efficiency bar only few months before the 
Impugned order — No evidence to show 
that suddenly after crossing of efficiency 
bar there was any deterioration in quality 
of work performed by the servant — Held 
Order of compulsory retirement bad. A 1980 
SC 269: (1979) 2 Serv LR 781 (782). 

[But see (1978) 2 Mad LJ 406 (407). (Per¬ 
son retired in public interest recently allow¬ 
ed to cross efficiency bar and promoted — 
When retirement is not punitive but in 
public interest, permission to cross effici¬ 
ency bar or promotion cannot come in way 
of compulsory retirement.)) 

(25) Order of compulsory retirement 
amounting to punishment must comply 
with provisions of Article 311 — Order re¬ 
sulting in penal consequences would be one 
of punishment notwithstanding form of 
the order. 

Whether an order is one of punishment 
or not will have to be determined in the 
light of the circumstances existing at the 
time the order was passed. 1971 Lab IC 
1578 (1580, 1581. 1582) (Mad). 

(26) Where in view of the Character 
Rolls for 1971-72 showing an officer to be a 
most undesirable person, the Review Com¬ 
mittee recommended his compulsory retire¬ 
ment, and the Government relieved him on 
such recommendation in 1974, Held: that 
It was open to the Committee to consider 
the character roll that was available to 
them at the time of consideration, and the 
non-consideration of the subsequent charac¬ 
ter roll does not vitiate the recommenda¬ 
tion. The fact that the officer had at one 
time served under one of the members of 
the Review Committee who had then dealt 
with him adversely in the course of his . 
official business would not constitute bia» 
and incapacitate him from being a mem¬ 
ber of the Review Committee. 1976 Lab IC 
73 (Orissa). 

(27) A person compulsorily retired is 

necessarily removed from service and if the 
order is attended by • imputation or stigma 
which is cast upon him, it would amount 
to a penalty for giving protection under 
Article 311. Order regarding compulsory 
retirement passed as a result of enquiry 
containing allegation against the Govern¬ 
ment servant that he was found taking 
bribe and hence was dishonest and could 
not be retained in service definitely casts 
aspersion or stigma upon him and as such 
the order is a punishment within the mean¬ 
ing of Article 311 (2). 1972 Lab IC 1234 

(1237) (Him Pra) •• 1973 Lab IC 249 (253, 
254) (Bom) ** (1973) 1 Serv LR 1030 (Pat) 
** 1972 Lab IC 283 (284, 285) (Punj) ** A 

1970 Punj 459 (461) : 1970 Lab IC 1316. 
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(28) Compulsory retirement of District 

Judges on basis of opinion of Administra¬ 
tive Committee — Statement by State Gov¬ 
ernment that corrupt and undesirable 
officials were being weeded out — Conclu¬ 
sion that District Judge was retired com¬ 
pulsorily by reason of stain attaching to 
his character, not justified. 1978 Lab IC 839 
(848) (SC). _ 

(29) Order of early retirement — No 
material to show that employee was not 
efficient in service or physically or mentally 
unfit to discharge his duties — Order un¬ 
sustainable. 46 Cut LT 555 : 1979 Lab IC 
(NOC) 22 (DB). 

(30) Compulsory retirement — Service 
Rule permitting retirement of Government 
servant in public interest on "account of 
inefficiency and bad conduct” — Mere men¬ 
tioning of the Rule in the order of retire¬ 
ment does not amount to stigma — Order 
held not illegal. 1978 Lab IC 1195 (1198) 
(DB) (Pat). 

(31) If the misconduct or inefficiency of a 
Government servant is taken into account, 
merely as furnishing the background while 
passing an order of compulsory retirement 
it is not illegal but if they are the very 
foundation on which the order rests, it may 
be bad. For this whether the order of re¬ 
tirement is actually founded on an imputa¬ 
tion, the service records of the Officer and 
other connected documents will not be exa¬ 
mined by the Court and the Court will be 
content by considering the order itself. 
1978 Lab IC 1195 (1197, 1198) (DB) (Pat). 


(32) Compulsory retirement of petitioner 

— Adverse entries in character roll — Re¬ 
commendation of review committee for 
compulsory retirement of petitioner in pub¬ 
lic interest — No allegation of mala fide 
against Review Committee — Order of 
compulsory retirement justified, unless 
mala fldes on the part of the authority is 
established. (1977) 2 Serv LR 473 : 1977 

Lab IC (NOC) 95 (Orissa). 

(33) Compulsory retirement on ground of 
public interest during pendency of depart¬ 
mental proceedings held was by way of 
punishment — Order held, not sustainable. 
1977 Lab IC 378 (All) ** 1976 Lab IC 61 
(All). 

[But see 1973 Lab IC 276 (280 to 282) 

(Delhi). (Before conclusion of enquiry ser¬ 
vant compulsorily retired — Order accord¬ 
ing to Rule 2046 (h) of Railway Establish¬ 
ment Code (Vol. II) — Order of retirement 
cannot be regarded as punishment.)] 

(34) Retirement of I. A. S. officer ordered 
oy Government of India in public interest 
curing period of suspension which had 
®®®n passed by Orissa Government (to 
which services were lent) because of pen¬ 
dency of police investigation — No pecu¬ 
niary or other loss caused to petitioner — 
^raer of retirement held did not amount to 
Punishment. 1973 Serv LJ 468 (Delhi). 


Permanent Government servai 
oiaing post substantively working as tes 
nS? jn a school — School transferred to 
mandar — Mandal unwilling to absoi 
teacher — Government forcing him to rt 


tire without any enquiry — Held, it vio¬ 
lates Article 311 (2). (1969) 10 Guj LR 76. 

(36) Compulsory retirement of a Govern¬ 
ment servant in public interest — Where 
reputation arising out of the publicity of 
the charges or pendency of proceeding un¬ 
connected with suitability and integrity of 
the Government servant, held it cannot 
constitute legitimate material for forming 
opinion in public interest. Held further that 
where the order of retirement had its 
genesis in the charges and the pending 
proceedings, the order of compulsory retire¬ 
ment was illegal and void. (1979) 3 Serv LR 
734 (740) (Delhi). 

(37) Compulsory retirement in accordance 
with the valid rules framed in this behalf 
even without any enquiry does not amount 
to dismissal, removal or reduction in rank 
within Article 311 (2) although such retire¬ 
ment indirectly deprives such Government 
servant of the future emoluments and the 
quantum of pension as also exposes him to 
the impression that his such retirement is 
due to his record of service being unsatis¬ 
factory. 1973 Lab IC 249 (Bom). 

(38) Compulsory retirement made under 
the Rules framed under Article 309, is not 
a penalty. Procedures of disciplinary pro¬ 
ceedings and compulsory retirement are 
different and one does not cover or overlap 
the fields of the other. Therefore, even if 
an appeal is pending in this court in con¬ 
nection with the disciplinary proceedings 
against a Government servant or a crimi¬ 
nal case is pending, the appropriate auth¬ 
ority can pass an order of compulsory 
retirement under Rule 75 (aa) (i) of the 
W. B. Services Rules Part I in public in¬ 
terest. (1976) 1 Serv LR 723 (731) (Cal). 

(39) Once a Government servant is allow¬ 
ed to continue in service beyond the age of 
55 years after review of his work and con¬ 
duct, it is not open to the State Govern¬ 
ment or the appointing authority subse¬ 
quently to review its decision or to retire 
him compulsorily in the absence of any 
fresh material. It was not open to the 
Government to form a different opiriion on 
the same material. 1976 Lab IC 66 (All). 

(40) Bombay Civil Services Rules (1959), 
Rule 161 (C-l) (a) (as amended in 1971) — 
Order of retirement passed under the rule 
cannot amount to removal because prescrip¬ 
tion of minimum period of service of 20 
years is reasonable. 1973 Lab IC 249 (Bom). 

(41) The word 'removal* in Article 311 
used synonymously with the term 'dismis¬ 
sal* generally implies that the officer is in 
some manner blameworthy or deficient. 
There is, however, no such element of 
charge or imputation directly in the case 
of compulsory retirement. Further dismis¬ 
sal or removal is a punishment and in¬ 
volves loss of benefit already earned. T! 
officer dismissed or removed does not get 
pension which he has earned. In the 
event of compulsory retirement, the officer 
is entitled to the pension that he has 
actually earned and there is no diminution 
of the accrued benefits. 1973 Lab IC 249 
(252, 253) (Bom). 

(42) Compulsory retirement authorised 
by Service Rules is not dismissal. 1978 Lab 
IC (NOC) 8 (DB) (Cal). 
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Articles 310 & 311 — Note 94 (contd.) 

(43) Purported retirement on grounds of 
mental illness — Non-compliance with Sec¬ 
tion 7 (2) (c) of Pensions Act (Chap. 55 > 

— Breach of natural justice — Purported 
retirement was a nullity. (1979) 2 Malayan 
LJ 93. 

(44) The order of compulsorily retiring a 
Government servant cannot be challenged 
as being one of punishment within Arti¬ 
cle 311 (2) on the ground that valuable 
right of retiring pension is lost, where the 
Government servant could never have 
qualified himself for retiring pension by 
completing 25 years service even if he 
would have been allowed to continue till 
age of superannuation. 1971 Lab IC 1439 
(1444) (All). 

(45) Claim that person had been prema¬ 
turely and unlawfully retired — Statement 
as to age given at time of joining service 

— Application to have date of birth 
amended turned down — Employees of 
Malayan Railway are in the service of the 
Government of the Federation to whom 
General Orders apply: when the Govern¬ 
ment used its discretion and declined to 
amend his date of birth he should have 
proceeded against the Government — Not 
having done so he cannot take action 
against the Railway. (1975) 1 Malayan LJ 
123 (124). 

95. Except where authorised by specific 
Rules, compulsory retirement before age of 
superannuation is dismissal or removal.— 

(1) Where a person’s services are terminat¬ 
ed in accordance with the Service Rules, as 
in the case of retirement on superannua¬ 
tion, or by way of compulsory retirement 
when the ordering of such compulsory re¬ 
tirement is permissible under the Service 
Rules, without necessity of basing the order 
on any misconduct, negligence, inefficiency 
or other disqualification of the officer, he 
cannot be said to be deprived of any office 
to which he has a right and in such cases, 
therefore, Art. 311, Clause (2) will have no 
application. A 1958 SC 232 (238) •• A 1958 
SC 36 (49) •• A 1957 SC 892 (895) •• A 1954 
SC 369 (375) ** 1961 Raj LW 298 (304) (DB) 
•* A 1958 Cal 657 (659) (DB). 

(2) Public servant governed by Saurash- 
tra Covenanting State Services (Super¬ 
annuation Age) Rules (1955) — His com¬ 
pulsory retirement under Bombay Civil 
Service Rules (1959) before reaching age of 
55 years, after States reorganisation — 
Not valid — Such retirement tantamount^ 
to removal under Article 311 (2). A 1970 SC 
143 (145, 146). 

(3) After the age of 55 there is no right 
in the servant to be retained, even if he 
continues to be efficient. A 1961 SC 1346 

#1^47 1Q4Q] 

(4) ’The law in relation to the validity of 

the rules permitting compulsory premature 
retirement of Government servants has 
been well settled and need not be reopened. 
Whether or not the petitioner’s retirement 
is in the public interest is for e 

Government to consider. A 1968 Andh Pra 
50 (60) (DB). (Liberalised Pension Rules 

(1950), Rule 2 (2).) „ , 

(5) Rule 244 (2) of Rajasthan Service 

Rules (1951) providing for compulsory re- 
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tirement on completion of 25 years of qua¬ 
lifying service is not in contravention of 
Article 311 (2>. (1965) Raj LW 44 (45) •• 

1967 Raj LW 473 (474) (DB). (Order of 

compulsory retirement passed by delegatee 
of Government not in conformity with 
Article 166 — Order held not illegal.) 

(6) Rule 56 (b) of the Rajasthan Services 
Rules which imposes a restriction on Gov¬ 
ernment not to retire a Government ser¬ 
vant under suspension on a charge of mis¬ 
conduct applies only to cases of Govern¬ 
ment servant attaining the age of super¬ 
annuation and it does not apply to cases of 
compulsory retirement under Rule 244 (2). 
Though it is desirable not to retire a Gov¬ 
ernment servant under Rule 244 (2) if he 
is under suspension on a charge of mis¬ 
conduct yet if an order is passed and is 
not tainted with malice, it is not hit by 
Rule 56 (b). A 1967 Raj 82 (84) (DB). 

(7) Compulsory retirement — Mysore Civil 
Services Rules, R. 285, Note 1 — Compulsory 
retirement in public interest — It is not by 
way of punishment and does not cast any 
stigma on official retired -r- Government not 
under obligation to give opportunity of hear¬ 
ing. AIR 1969 Mys 248 (250): 1969 Lab IC 
986. 

(8) Under Article 186 of the Mandi Civil 
Service Regulations, a permanent public 
servant of the former Mandi State could 
be compulsorily retired or his services ter¬ 
minated provided he had completed 25 
years qualified service. As Section 240 of 
the Government of India Act, 1935. did 
not apply to the former Indian State of ' 
Mandi, the public servant who has been 
compulsorily retired on 18th November, 
1948 (that Is before the commencement of 
the Constitution of India) cannot claim, as 
of right that a show cause notice should 
have been given to him before he was com¬ 
pulsorily retired. A 1959 Him Pra 32 (34). 

(9) Retirement under service rule provid¬ 
ing for compulsory retirement at any age 
whatsoever, irrespective of the length of 
service cannot necessarily be regarded as 
dismissal or removal. A 1960 SC 1305 (1309). 

(10) The liability to retire earlier under 
Rule 161 of the Bombay Civil Service Rules 
is a term of service. The effect of the 
orders requiring a person to retire in pur¬ 
suance of Rule 161 is not dismissal, removal 
or reduction. The orders are also not pass¬ 
ed on the basis of any implied stigma such 
as inefficiency or incapacity or misconduct. 

The termination of service resulting from 
such orders is the termination of service 
simpliciter flowing from a condition of 
service and is not either a dismissal, re¬ 
moval or reduction within the meaning or 
Article 311. Article 311 (2) is not therefore 
attracted in such cases. (1963) 4 Guj LK 

945 (952) (DB). | 

(11) An order passed in the name of the 
Governor by an Under Secretary to the 
Government, under Note 1 to Rule 285 of 
the Mysore Civil Service Rules, directing a 
Government Servant to retire compulsorily 
from service, cannot be held to be invalid 
for failure to give valid notice 'at least 
three months before date’ as required by 
'Note 1*. A compulsory retirement neither 
being a reduction nor removal nor dismis- 
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Articles 810 A 811 — Note 95 (eontd.) 

sal within the meaning of those expressions 
found in Article 811 the 'Note* must be 
considered as containing merely administra¬ 
tive instructions. It cannot have any bind¬ 
ing force. The notice mentioned in the 
*Note\ therefore, cannot be regarded as a 
condition precedent to a valid compulsory 
retirement. Even assuming that the 'Note' 
is valid and binding on the Government, 
the expressions "shall” and "at least 3 
months before that date” by themselves do 
not show that its requirements are man¬ 
datory. They can still be directory. 1962 
Mys LJ (Supp) 437 (440, 441). 

(12) Age of retirement raised from 55 to 
58 in U. P. by amending Rule 56 Funda¬ 
mental Rules — The appointing authority 
had power to require the Government ser¬ 
vant to retire at any time by three months 
notice after he attains the age of 55 — 
Government servant retained in service 
after fifty five — Notice to retire him be¬ 
fore attaining age of fifty eight — Proof of 
notice is only directive and does not control 
rule — Age of superannuation remains at 
55 with option to continue up to 58 — Ter¬ 
mination of service with notice does not 
attract Article 311 (2) as it is under the 
rules and not by way of punishment nor 
can the order be termed as dismissal or 
removal. (1968) Lab IC 990 (992) (All). 

(13) Letter from Railway Board, dated 
5-12-1962, communicated to all General 
Managers and other authorities regarding 
raising of age of superannuation from 55 
years to 58 years — Para 6 of letter vesting 
power in appointing authority to compul¬ 
sorily retire railway servant after he at¬ 
tains age of 55 years — Compulsory retire¬ 
ment under Para 6 does not amount to 
dismissal or removal as contained in Arti¬ 
cle 311 — Para 6 is not violative of Arti¬ 
cles 309 and 310. 1968 Lab IC 1317 (1321) 
(Delhi). 


(14) Under Rule 56 of Fundamental Rules 
age of superannuation raised to 58 — Com¬ 
pulsory retirement under Rule 56 (j) be¬ 

forehand is not invalid — Rule 56 is not 
•gainst safeguard given under Article 14 
7" Compulsory retirement does not amount 
5° removal °r dismissal. A 1969 Delhi 15 
08. 10) (DB). 


05) Fundamental Rules, Rule 56 (j) — 
Clarification dated 18-2-1965, issued by 

Government of India — Pendency of de¬ 
partmental enquiry on charges of mi scon- 
9 rder of compulsory retirement 
Buie 50 (J). not passed as result of 
nrJ . nndIn g hi such enquiry — Order can- 
® 8a ld to have been passed by way of 
Punishment. I960 Lab IC 338 (340) (All). 

trn? 6) SeI *vices (Classification Con- 

mpnfoi o Appeal) Rules. Rule 19 — Funda- 
® SI ir5L5 ul ^5 (as amended in 1963), R. 56 

°* service by compulsory 

movni ment ^ nd termin atlon by order of re- 
— dismissal by way of punishment 

comn,u® r ?n Ce be ,tween stated — Petitioners 

allowpri^lr, ly r f. tlred at age of 55 and not 
mSycontinue till age of 58 — Retire- 
-held not by way of punishment. A 


1966 All 560 (563) (DB). (Power to retire 

held not exercised colourably — Nor could 
it be said that exercise of power was fraud 
on statute.) 

(17) Retirement on attaining age of 
superannuation does not amount to com¬ 
pulsory retirement by way of punishment 
even though extension up to fifty-eight is 
denied — If a person is ordered to retire 
before fifty-five then it con be a punish¬ 
ment. 1969 BLJR 553 : 1968 Pat LJR 634 
(636) (DB). 

TSee also A 1956 Trav-Co 35 (40). (Retire¬ 
ment on account of policy of State regard¬ 
ing age of superannuation or otherwise).] 

(18) Where there is no specific Service 
Rule, providing for the compulsory retire¬ 
ment of a Government servant before the 
normal age of superannuation on his at¬ 
taining a particular age or on his complet¬ 
ing a service for a particular number of 
years, or where there is such a rule but u 
Government servant is compulsorily retired 
before attaining the age or completing the 
period of service indicated therein, the 
order of compulsory retirement will 
amount to punishment and hence, removal 
from service within the meaning of Arti¬ 
cle 311. A 1957 SC 892 (895) ♦* A 1957 Andh 
Pro 794 (804) (DB). 

[But see A 1057 Assam 77 (81) (DB) | 

(19) A permanent civil servant, has a 
right to remain In service until he reaches 
the age of superannuation and If there is 
no rule mode under Article 300 giving to 
the Government the power to order his 
compulsory retirement before . he Touches 
the age of superannuation, then the Gov¬ 
ernment servant cannot be so retired. If 
done, that retirement would amount to 
dismissal or removal within Article 311 (2). 
If it is done pursuant to a rule, It cannot 
be regarded os removul or dismissal. A 
1964 Madh Pra 248 (251) (DB). 

(20) Compulsory retirement of perma¬ 
nent Government servant — Government 
servant thereby losing his right to continue 
In service till age of superannuation — 
Order passed on the ground that he had 
outlived his utility — Order amounts to 
an order of punishment of removal. 1963 
All LJ 034 (043) (DB). 

(21) Premature retirement Is definitely a 
form of punishment and comes within the 
purview of compulsory retirement under 
Rule 30 of the Kashmir Civil Service Rules. 

A Government servant cannot therefore be 
prematurely retired without there being 
good and sufficient reuson as provided In 
the rules. Under Article 32 of the Kashmir 
Civil Service Rules which have the force 
of law. it is provided that no order of dis¬ 
missal. removal or reduction shall be caus¬ 
ed on a member of a service unless he has 
been informed in writing of the grounds 
on which it is proposed to take action and 
has been given adequate opportunity of 
defending himself. Where nothing of that 
sort has been done in the case and a mere, 
executive fiat has been issued and the per¬ 
son has been deprived of what was other¬ 
wise due to him, writ of mandamus will 
Issue. A 1058 J Sc K 60 (62). ^ 


"A” In the citations stands for AIR 
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Articles 310 & 311 — Note 95 (contd.) 

(22) The services of temporary hands who 
are governed by temporary service rules 
contained in Schedule IX to J. and K. 
Civil Service Regulation can be terminated 
by competent authority under Rule 5 of 
Schedule IX. i Section 126 (2) of the State 
Constitution has no application to their 
cases unless the orders show that their 
services are terminated by way of punish¬ 
ment. A 1964 J & K 92 (98, 99) (FB). 

(23) It cannot be urged that a compul¬ 
sory retirement in any case does not 
amount to dismissal or removal under Arti¬ 
cle 311 (2), because it entails no forfeiture 
of the rights and benefits that have already 
accrued. A compulsory retirement, where 
a person had a right to continue in office 
except on ground of misconduct, negligence, 
inefficiency or other disqualification is a 
punishment. But a compulsory retirement, 
where a public servant has no right to 
continue in office, is not a punishment. 
The test is whether a right to continue in 
the post except for misconduct, negligence, 
inefficiency or other good and sufficient 
cause is claimed. A 1959 Andh Pra 251 
(254) (DB). 


(24) A permanent Government servant 
has a right to continue in service till the 
age of superannuation under the rules or 
until such time as his services are termi¬ 
nated by compulsory retirement in terms of 
a specific Service Rule, unless the post it¬ 
self is abolished in the meanwhile. A 1958 
SC 36 (48, 49). 

(25) Pepsu Civil Service (Safeguarding of 
National Security) Rules, 1954 — Compul¬ 
sory retirement of head constable on the 
ground of his being associated with other 
persons in subversive activities — Merely 
associating with persons who are engaged 
in subversive activities is not enough — 
Action taken on wrong interpretation of 
Rules — Writ issued quashing the order. 
A 1956 Pepsu 19 (26). 

(26) No charge-sheet framed against ap¬ 
plicant nor enquiry held — Order of retire¬ 
ment under Rule 2 (3) (ii) of M. P. New 
Pension Rules, 1951, for inefficiency — Ap¬ 
plicant not lost any benefit which he had 
already earned till that date — Order 
could not be held to be by way of punish¬ 
ment of removal from service — Art. 311 
not attracted. 1964 MPLJ 378 (380) (DB). 

(27) Order for compulsory retirement for 
"good and sufficient reason” a phrase used 
in Rule 9, Kerla Civil Services (C. C. A.) 
Rules 1957 — High Court will not enter in¬ 
to question of sufficiency of reason or good¬ 
ness of it — Order held was passed by com¬ 
petent authority and that there was op¬ 
portunity given to officer to show cause. A 
1959 Ker 201 (202) (DB). 

(28) Though compulsory retirement per se 

does not attract Article 311 (2) even m 

cases of compulsory retirement before the 
age of superannuation, it is open to tne 
Government servant to establish that it is 
resorted to mala fide or by way of penalty 
for some alleged misconduct. 1968 Lao 
731 (733, 734) (Cal). 

(29) State Government’s resolution either 
raising or reducing age of compulsory re 
tirement of its employees are executiv 


instructions and not rules framed under 

A 1971 ° rissa 170 (172) (DB). 

(A 1968 Orissa 44 held impliedly overruled 

m ^. 1 ^ 67 sc . 1264 and a 1970 SC 1314.) 

(30) Compulsory retirement on ground of 
physical incapacity — Amounts to punish- 
ment in the absence of service rule per¬ 
mitting such retirement as it entails pre¬ 
mature end to employment of Government 
servant — Such premature retirement can¬ 
not be supported on doctrine of pl eas ure 

Governor embodied in Article 310. A 
1971 Madh Pra 20 (22) : 1971 Lab IC 68. 

(31) Superannuation age raised to S8 
under Rule 3.26 of Punjab Civil Service 
Rules — Notice compulsorily retiring" an 
employee at the age of 55 according to 
Civil Service Rules — Does not amount to 
punishment — Neither the Punjab Civil 
Services (Punishment and Appeal) Rules 
nor Article 311 (2) of the Constitution of 
India are attracted. (1974) 1 Serv LR 728 
(Punj). 

96. Compulsory retirement based oa 
charges of misconduct, negligence, etc., ta 
dismissal or removal.— (1) Where, the order 
of compulsory retirement was passed 
against a Sub-Inspector of Police because 
he had been found guilty of misconduct 
and that he was not awarded full pension 
and gratuity to which he was entitled to 
under the rules, the compulsory retirement 
order amounted to order of removal within 
Article 311 and was by way of punishment. 
(1964) 66 Punj LR 574 (575). 

(2) Where the order, though calling itself 
an order of retirement, is professedly bas¬ 
ed on charges of misconduct, inefficiency 
and the like, it would amount to a punish¬ 
ment, and hence, removal from service. A 
1955 Mys 137 (137) (DB). 

[See A 1958 SC 36 (49).] 

(3) Compulsory retirement — Discipli¬ 
nary Tribunal finding civil servant guilty 
of charges of corruption — Government 
accepting findings — Compulsory retire¬ 
ment suggested by Tribunal as punish¬ 
ment — Recommendation also accepted — 
It is not for High Court in petition under 
Article 226 to enquire into question as to 
reasonableness, adequacy or propriety ol 
punishment. A 1961 Andh Pra 289 (292, 
293). 

(4) The duties of Depot Store Keeper are 
not of a supervisory nature and are purely 
of a clerical nature — Though described a B 
a Depot Store Keeper, the incumbent dis¬ 
charges purely ministerial duties and is a 
Ministerial Railway servant and is entitled 
to be retained in service till he attains the 
age of 60 under Rule 2046 (4) of the Rail¬ 
way Establishment Code as amended in 
1967 (1980) 1 Serv LR 274 (276) (Delhi). 

(5) Where the delinquent officer who had 
not completed the term of service which 
would entitle the Government to retire him 
compulsorily, had been so retired on the 
proved charges of misconduct purely as a 
measure of punishment. Article 311 (2) ap¬ 
plies to the case. A 1963 Mad 14 (15) (DB). 
(A S. 112 of 1955 (Mad.) Affirmed.) *• 1980 
Lab IC 130 (139) : (1980) 1 Cal LJ 15 (DB). 

(6) Compulsory retirement of civil ser¬ 
vant — Inquiry by Tribunal for Discipli¬ 
nary Proceedings — Some of the charges 
of corruption held to have been proved, 
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Articles 310 & 311 — Note 96 (contd.) 

the remaining leaving suspicion of corrupt 
practice — Recommendations by Public 
Service Commission agreeing with the find¬ 
ings of Tribunal and also mentioning that 
the evidence in the enquiry left suspicion 
about the Officer being corrupt — Order of 
compulsory retirement held could not be 
held to be illegal or passed merely on 
suspicion A 1966 SC 1827 (1830, 1831, 1832). 
(W. A. No. 78 of 1961, dated 1-11-1962 
(Madras), Reversed.) ** 1972 Lab IC 627 
(631) (SC). 

(7) Departmental proceedings — Order of 
compulsory retirement of Police Head Con¬ 
stable — Charge that he entered into con¬ 
tract with Block Development Officer 
without permission of police authorities 
while he was under suspension — Work of 
charitable nature for benefit of villagers 

— Government Officers permitted to parti¬ 
cipate in "Shramadan” drive — Permission 
under Rule 14 of Madras Police Officers 
Conduct Rules held was not necessary — 
Charge also of insubordination — Insub¬ 
ordination cannot be premised on solitary 
instance in form of an answer to a query 
during enquiry — Insubordination can be 
fitting only when servant is insulting or 
insubordinate to such a degree as to be in¬ 
compatible with continuation of relation of 
master and servant — Order quashed- 
(1967) 32 FJR 286 (288, 291) (Mad). 

(8) Civil Service (Safeguarding of Na¬ 
tional Security) Rules, 1949, Rules 3 and 4 

— Engaging in subversive activity — Gov¬ 
ernment servant associating with persons 

engaged in subversive activity — Taking 
interest in political activities of Communist 
party when it is not banned — Allegations 
do not amount to Government servant be¬ 
ing engaged in subversive activity — R. 3 
not attracted — Compulsory retirement in 
such circumstances amounts to removal 

from service by way of penalty — Govern¬ 
ment servant can maintain a petition 

mider Article 226 of the Constitution. 

A 1963 SC 1160 (1164, 1165). (L. P. A. 

No. 23-D of 1957, dated 6-10-1960 (Punj), 

Reversed.) 


(9) In cases of compulsory retirement 
where the order is not actually founded on 
f a . ny charge of inefficiency, misconduct or 
“}? like, the mere fact that the inefficiency, 
misconduct or the like is the motive of the 
government in taking action will not 
make the order one of punishment so as to 
the Provisions of Article 311. A 1954 
« (374 > *• A 1957 SC 892 (895) •• A 

i? 5 ® SC 36 (49) •* A 1954 Madh B 54 (54, 
*>5. 56) (DB). 

T 2®) Compulsory retirement of District 
Judges on basis of opinion of Administrative 
J-ommittee — Statement by State Govt, that 
and undesirable officials were being 
inn ^ out — Conclusion that District 
nf was retired compulsorily by reason 
a ttaching to his character, not jus- 

(sc) 1978 AU ^ 477 : 1978 Lab IC 839 


aniiP ^5® rteht of the Government to re- 
hp If* Government servant to retire after 
attains the age of 55 years is an unquali- 

but, for exercising that 
H6ax the Govt, can examine the service re¬ 


cord in a bona fide manner and take a decision 
in public interest, then there is no question 
of any punishment or stigma; whereas in 
cases where for one reason or the other the 
State Government is of the view that the 
Government servant concerned is liable to be 
punished for certain acts and omissions and 
action is taken by requiring him to compul¬ 
sorily retire such orders can be questioned 
in a Court of law as being violative under 
Art. 311. (1979) 2 Serv LR 203 (208) (DB) 
(Pat). 

(12) Appellant was found worthy of being 
permitted to cross the second Efficiency Bar 
only a few months before. Within a few 
months thereafter he was found unfit so as 
to deserve compulsory retirement. There 
was no evidence to show that suddenly there 
was such deterioration in the quality of 
the appellant’s work or integrity that he 
deserved to be compulsorily retired. Held 
that the order of compulsory retirement de¬ 
served to be quashed. A 1980 SC 269 : (1979) 
2 Serv LR 781 (782. 783). 

97. Compulsory retirement coupled with 
loss of benefits already earned is dismissal 
or removal.— (1) Where the action entails 
forfeiture of the earned benefits it is one of 
punishment, but where as in the case of 
compulsory retirement after 30 years of 
of qualifying service, a civil servant earns 
proportionate pension, the action cannot 
be one of punishment. A 1960 Madh Pra 117 
(118) (DB). 

(2) When it is proposed to take action 
against a servant by way of punishment and 
that will entail forfeiture of benefits already 
earned by him, provisions of Art. 311 apply. 
A 1969 Orissa 37 (42) : 1969 Lab IC 281 (DB). 

(3) Where the order of compulsory retire¬ 
ment, though provided for by a specific 
Service Rule, imposes any penalties in the 
form of the loss of benefits already earned 
the order would amount to one of punish¬ 
ment and as such would come within the 
scope of Art. 311. A 1958 SC 36 (49). 

(4) Rule 67 has to be read as a whole. 
When so read, it can by no means be taken 
to confer an absolute right on the Govern¬ 
ment to refuse leave. Reading Rules 59, R7, 
80 and 86-A Civil Service Regulations to¬ 
gether, the only inference that can be drawn 
is that, even though it is not the right of a 
Government servant to claim leave due to 
him at a particular point of time, it is 
equally clear that the matter of grant of 
leave which a Government servant has 
earned is not a matter of gift pure and 
simple. An order of compulsory retirement 
passed in accordance with Rule 465 of the 
Civil Service Regulations having the effect 
of depriving the Government servant sought 
to be retired thereunder of the benefit of 
leave earned by him and due to him on the 
date of the order is an order visiting him 
with penal consequences, and Article 311 
stands attracted. If the procedure required 
by Article 311 has not been followed, the 
order must be struck down as bad in law. 
ILR (1969) 1 All 646. 

(5) Compulsory retirement by granting 
three months salary in lieu of notice under 
Rule 244 (2) of Rajasthan Civil Service 
Rules (1951) — Order is not bad merely be¬ 
cause petitioner was not given a reasonable 


156 [Arts 310 & 311 N 98-104] 


[The] Constitution of India 


Articles 310 & 311 — Note S7 (contd.) 
opportunity of availing the earned leave — 
Loss of earned leave cannot be considered 
as evil consequence. 1976 Lab IC 718 (724) 
(Raj). 

98. Compulsory retirement amounting to 
removal — No right to pension.— (1) Where 
an order though calling itself an order of 
compulsory retirement is really one of remo¬ 
val from service, the Government servant 
will not be entitled to proportionate pension 
but merely to compassionate allowance. A 
1955 Mys 137 (137) (DB). 

99. Alteration of superannuation rule — 
see Note 20. 

100. Right of ministerial servant to con¬ 
tinue in service till age of sixty.— (1) A 
ministerial servant of the Government can¬ 
not claim a legal right to continue in service 
after the age of fifty-five till the age of 
sixty, though the Service Rules may pro¬ 
vide that he may be retired at fifty-five but 
should ordinarily be retained in service till 
sixty if he continues to be efficient. It is a 
matter resting within the discretion of the 
Government to retain him in service after 
the age ofl fifty-five. A 1956 Cal 93 (95) ** 
A 1959 Punj 503 (504, 505) (DB). ((1958) 60 
Punj LR 277, Overruled.) ** A 1958 Orissa 
202 (204) (DB). 

(2) Railway employee who had declared 
himself as Anglo-Indian and had enjoyed 
privileges for Anglo-Indians and retired 
after attaining 55 years contending that he 
was a Christian and as such liable to retire¬ 
ment only after attaining 60 years — Order 
of retirement does not amount to punishment 
— Employee has no right to hold the post 
until 60 years. (1962) 2 Lab LJ 584 (586) 
(Andh Pra). 

(3) Government servant holding temporary 
post in State P. W. D. with a privilege of 
continuing in service till the age of 60 trans¬ 
ferred to Electricity Board with all benefits 
and conditions of service enjoyed in Govern¬ 
ment service — Board making the post per¬ 
manent but relieving transferred govern¬ 
ment servant on his attaining age of 55 —• 
Termination of service in such circumstan¬ 
ces amounted to denial of benefits guaran¬ 
teed to the transferred servant — Termina¬ 
tion set aside and Board recommended to 
reconsider the matter. 1961 Ker LT 1139 
(1140) (DB). 

(4) Where the right to serve after fifty- 
five and till sixty (assuming such right to 
exist) is waived by a ministerial servant 
himself expressing a desire to retire at fifty- 
five and applying for leave preparatory to 
retirement, he cannot complain of want of 
reasonable opportunity under Art. 311. 
Clause (2) to show cause against his prema¬ 
ture retirement. A 1954 SC 584 (586). 

101. Compulsory retirement with retrospective 
effect.— (1) There is no illegality in the order 
of compulsory retirement of a Government ser¬ 
vant from the date he was placed under sus¬ 
pension pending enquiry into his misconduc 
which came to be proved against him. 

Ker LT 180 (188) (DB). (Overruled on another 

point in A 1969 Ker 244 (FB).) . 

102. Reduction of pension as punishment.— 

(1) Grant of life disability pension to petitioner 
serving as clerk in Army, on recommendation 
©f medical board — Pension cancelled subse¬ 


quently after many years as a result of further 
medical examination —. Petitioner has right to 
relief against cancellation under Art 226. A 
1962 Punj 503 (504, 505). 

103. Extension of superannuation*—r (1) Once 
the right of a permanent civil servant to hold 
the post comes to an end on attaining the age 
of superannuation no fresh right to hold the 
post is created in him merely because he is 
permitted to remain in service for a certain 
period. A right is not conferred upon him 
under which he can insist to hold the post till 
the expiry of the extended period of service. 
The mere fact that the Officers were permitted 
to remain in service vested the competent au¬ 
thority with an implied power to revoke the 
permission under which they continued to re¬ 
main in service after superannuation. Unless 
the termination of their service is on ground 
personal to them and carries with it a stigma 
it cannot attract the provisions of S. 126 (2) of 
the State Constitution (corresponding to Art. 311 

(2) of the Indian Constitution). A 1964 J & K 
92 (98) (FB). 

[But see A 1963 Mys 208 (209) (DB).] 

(2) The Government notification, dated 15th 
August, 1956 on the basis of which extension 
is claimed contains nothing either express or 
implied which could persuade the view that 
the refusal of an extension must be preceded 
by an opportunity to establish the right to ex¬ 
tension or to establish the existence of the con¬ 
dition on the fulfilment of which alone an ex¬ 
tension could be granted. A 1968 Mys 110 
(118, 119) (DB). 

(3) Refusal of an extension cannot be equat¬ 
ed with a removal — Extension amounts to re¬ 
tention in service, and the right to such exten¬ 
sion must be acquired under Government Noti¬ 
fication of 15th August, 1956, on the formation 
of the opinion by the appropriate authority that 
the conditions on the existence of which alone 
an extension could be granted exist A 1968 
Mys 116 (118) (DB). 

(4) Petitioner a patwari entitled to continue 
in service under the Service Conditions up to 
the age of 65 if he was not found unfit after 
the age of 60 — Services of the patwari extend¬ 
ed after the age of 60 but further extension was 
refused even though he had not attained the 
age of 65 and even though he was not found 
unfit for service and was made to retire —- 
Held the service conditions did not permit the 
services of the petitioner being terminated 
otherwise than in accordance with Art. 311 (2). 
1968 Cur LJ 523 (525). 

(5) Retention of service of civil servant be¬ 
yond date of superannuation for purpose ot 
holding departmental enquiry cannot be said 
to be on public grounds —r Such action “Per¬ 
missible under Rule 73 (0 Bihar Sendee Code 
only if the civil servant is suspended before 
his date of compulsory retirement. A lwo 
Pat 227 (229) (DB). 

(6) West Bengal Civil Service Rules, R. 75 

( a ) _ Retention of service for the purpose of 

conducting a departmental enquiry is not pro¬ 
per and extension of service beyond date of 
compulsory retirement for this purpose is il¬ 
legal. A 1966 SC 447 (449). 

104. “Reduction in Rank”.—, (1) The expres¬ 
sion “rank”, in Art. 311 (2) has reference to a 
person’s classification and not his particular 
place in the same cadre in the hierarchy of the 
service to which he, belongs. Therefore, losing 
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some places in the seniority list in the same 
cadre, does not amount to reduction in rank, 
within the meaning of Art. 311 (2). A 1962 SC 
1704 (1710) 00 A 1970 Punj 415 (416, 417) : 
1970 Lab IC 1300 (FB). (Reversion not in¬ 
volving penal consequences is no reduction in 
rank.) 00 1974 Lab IC 1135 (Bom) 00 1973 

All LJ 389. (Reversion of an officiating em¬ 
ployee based upon evaluation of his perform¬ 
ance is no punishment by rank reduction.) 00 

(1971) 2 Andh WR 406 00 (1971) 2 Serv LR 
453 (Delhi) 00 (1970) 1 Cut WR 349 00 A 

1968 All 276 (278, 279). (Petition challenging 
an order which has resulted only in loss of 
seniority is not maintainable under Art. 311.) 
•• 1979 Lab IC 781 (783) (DB) (Punj). (Re¬ 
vocation of revised scale before its implemen¬ 
tation — Does not entail reduction in rank.) 00 
1975 Lab IC 331 (J & K). (Reduction in pay 
does not result in reduction in rank.) 00 1973 
Serv LC 583 (Delhi) 00 (1972) 1 Cut WR 962 
•° (1971) 2 Cut WR 785 (DB) 00 A 1970 Punj 
315 (319 to 321) : 1970 Lab 1C 1009. (The 
reversion from a higher post to a lower post 
necessarily involves reduction in emoluments 
and that alone cannot be termed as a penal 
consequence.) 00 ILR (1969) 1 All 530. 

(2) ‘Reduction in rank* means reduction from 
a higher to a lower rank or post and not merely 
losing places in rank or cadre — For punish¬ 
ment of forfeiture of approved service resulting 
in loss of higher salary or reducing chances or 

( jromotion to higher post remedy lies under ie- 
evant service rules and not under Art. 311 (2). 
A 1971 SC 766 (769, 771) : 1971 Lab IC 481. 
(A 1959 Orissa 167, Overruled.) 00 A 1970 SC 
77 00 (1976) 2 Serv LR 747 (752) (Pat). 

(3) As the Government would have already 
taken into account the nature of duties, respon- 
sibilities and the status of different posts be¬ 
fore classifying them and would have indicated 
the classification by the fixation of different 
salaries, or pay scales, the Courts should be 
well advised in regarding the pay or the scale 
of pay of a post as the principal criterion to 
determine the rank of the post. It would not 
oe advisable, for the Courts to ignore the 
classification made by the Government as indi¬ 
cated by the emoluments fixed by the Govern¬ 
ment and try to determine afresh the rank of 
a particular post by having regard to consi¬ 
derations other than the pay especially because 
mese considerations have already been taken 
mto account by the Government in fixing the 
Pay or the pay scale of a particular post. 
ILR (1971) 1 Delhi 754. 

. (4). The Government is well within its rights 
to withdraw the war-service concessions erro¬ 
neously given to its employees earlier by wrong 
interpretation of the Punjab Government Ser- 
}? ce (War) Amendment Rules and thus change 
me- dates of their confirmation. If owing to 
onie bona fide mistake, the Government has 
a eT ffi 3 ^ e . c * s f° n regarding the confirmation of 
•n officer, it can certainly revise its decision 
tn su ° s ®Q ue dt stage, when the mistake comes 
. , lts . notice. The mistake can be corrected 
S f 11 nnnnot be said that it would be allow- 
to P er Petuate even when the same is dis¬ 
covered. The consequent reduction of the offi- 
.5, ^nld not amount to reduction in rank 
Would not attract the applicability of Arti- 
•ill of the Constitution. Such a reduction 


is the necessary result of any routine admin¬ 
istrative decision. It is only when an officer 
brings his case within the purview of Art. 311 
of the Constitution that he can attack the lega¬ 
lity of any order passed by the Government, 
which might adversely affect his career in 
Government service. A 1970 Punj 241 (250, 

251) (FB). 

(5) Reduction in rank — Reduction of pay 
amounts to reduction in rank and attracts Arti¬ 
cle 311 (2). 1979 Lab IC 520 (524) (DB) 
(Cal). 

(6) The expression ‘grade promotion* occur¬ 
ring in Audit Instruction No. 3 under Funda¬ 
mental Rule 23 does not debar a Government 
servant from retaining his old pay until he had 
promotion to a next higher grade. Held, on 
facts, that the petitioner’s subsequent fixation 
on a lower salary by the Registrar was not 
justified and, that being so, the petitioner must 
be held to have been reduced in rank. A 1960 
All 193 (198). 

(7) Reversion from post of deputation te 

parent department —- Survey and assessment 
of performance is permissible —. Such action 
not punitive — Hearing not necessary. 1978 
Lab IC 914 (916) (DB) (Ker). ((1976) 2 Serv 
LR 395 (Ker), Reversed.) 00 A 1977 SC 629 
(633) 00 1978 Lab IC 1191 (1194) (Guj) 00 

1973 Lab IC 1385 (1387, 1388) (Punj) *° 

(1969) 5 Co-op LJ 1 (Andh Pra). 

(8) Reversion — Eighteen month’s rule in¬ 

corporated in Railway Board’s Circular dated 
21-5-1956 — Disciplinary proceeding under 

Rule is required to be adopted when basis of 
reversion is unsuitability or unsatisfactory per¬ 
formance of work —r Rule does not apply when 
reversion is directed on administrative ground. 
1978 Lab IC 1013 (1020) (DB) (Cal). 

(9) Railway Board’s Circular, D/- 21-5-1950 
and subsequent Circulars — Reversion from offi¬ 
ciating post —r Eighteen months Rule in Cir¬ 
culars — Order of reversion after 18 months 
officiation made on administrative grounds — 
Disciplinary procedure is not required to be 
adopted. 1978 Lab IC (NOC) 58 (Cal). (Civil 
Rule No. 927 (W) of 1963, D/- 18-8-1967 (Cal), 
Reversed.) 

(10) Reduction in rank — Headmaster hold¬ 
ing post temporarily being a seniormost teacher 

— No appointment order issued — Reversion 
to substantive post could not be said to be bad 

— Article 311 (2) not attracted. A 1976 Pat 
267 (270). 

(11) Order of Chief Minister confirming a 
public servant does not create any . _* in 
favour of the servant when it is not expressed 
in the name of the Governor and is not com¬ 
municated to the employee — Consequently 
employee cannot challenge his reversion to 
substantive post on basis of such order when 
the order Ls rescinded and the temporary post 
on which the employee has been appointed is 
abolished. A 1979 SC 220 (226). 

(12) Reversion must follow rule “first come 
last go” when reversion is due to exigencies of 
service. 1974 Serv LJ 1 (Punj). 

(12A) Order of reversion, though administra¬ 
tive, can be reviewed by High Court if it is 
arbitrary. A 1971 Guj 39 (41) : 1971 Lab IC 
168. 

(13) An enquiry into the charges against a 
Kanungo candidate could be dispensed with 
only if the Deputy Commissioner records rea¬ 
sons that it is not reasonably practicable te 
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hold such enquiry. Where no such reasons 
had been recorded but the Deputy Commis¬ 
sioner was led to believe that no such inquiry 
was necessary as the petitioner was a mere 
candidate and not Government servant and his 
belief was wrong in as much as the petitioner 
was a Government servant, his removal amount¬ 
ed to reduction in rank and in such a case 
the procedure prescribed by Art. 311 (2) should 
have been followed. 1969 Cur LJ 17 (Punj). 

(14) The fact that a civil servant charged 
with fraud and misappropriation of Govern- 
ment funds, voluntarily admits his guilt and 
refunds the amount does not absolve him from 
the penalty of reduction in rank to a lower 
post. 1979 Lab IC (NOC) 122 (Kant). 

(15) Posts and Telegraphs Manual Vol. 4, 

Rule 60 — Rotational Transfer Posts — Wire¬ 
less Licence Inspector — By virtue of correc¬ 
tion slip No. 457, D/- 20-1-1965 of Govern¬ 
ment or India holders of those Inspectors’ posts 
selected from clerks through competitive exa¬ 
mination are entitled to continue in them and 
cannot be reverted — Revision to posts of 
clerks amounts to demotion and is violative of 
Art. 311. 1972 BLJR 973 (Pat). 

(16) Reversion to parent post — Officiating 
Radio Station Officer of Police reverted to his 
substantive post of First Grade Wireless Ope¬ 
rator after crossing efficiency bar in officiating 
post — No illegality — No legal right to hold 
Officiating Post acquired by merely crossing 
efficiency bar — Reversion does not amount to 
reduction in rank. 1980 Lab IC (NOC) 91 
(All). 

(17) Petitioner putting in 12% years of ser¬ 
vice as Accountant cannot be reverted on sole 
ground that he had not passed accounts exa¬ 
mination prescribed under subsequently intro¬ 
duced rule not having retrospective effect. 
1973 Serv LJ 378 (379) (DB) (Orissa). 

(18) Reversion — Reversion is not neces¬ 

sarily reduction — But when employee suffers 
penal consequences, he is entitled to protection 
under Art. 311. (1978) 2 Cal LJ 184. 

(19) Reversion — Railway Khalashi after 

due tests promoted and appointed as typist as 
stop gap arrangement — Later, order issued 
of his having been absorbed as typist against 
permanent vacancy — Order being unconditional, 
there can be no reversion without following 
procedure under Art. 311 (2). (1978) 2 Cal LJ 

35 3._ 

(2n) ^Reduction in rank — Reduction in 
lower stage of time scale or reduction to a 
lower time scale tantamounts to reduction in 
rank within Art. 126 (2) — Such an order of 
reduction passed without compliance to man¬ 
datory provisions of the State Constitution can¬ 
not be sustained. 1972 J 6c K LR 783. 

(21) The petitioner who was the Chief Engi¬ 
neer in the Irrigation Department of Haryana 
Government was transferred as General Manager 
of Haryana State Minor Irrigation Corporation. 
There was no change in the emoluments. He 
was required to do the same work which he 
did while in State service. Status of petitioner 
not reduced in any manner. (1980) 1 Serv LR 

381 (388) (Punj). . _ 

(22) The list prepared under Regn. 5 is sub¬ 
ject to annual revision and review. The ap- 
pointment of a promoted officer in the Indian 
Administrative Service. Indian Police Service 
is plainly distinct and separate from the fact 


°f his name appearing in the Select List, 
which is subject to annual variation. TTnis, the 
inclusion of the name of an officer in the 
Select List does not confer any right on him 
to be appointed to the Indian Administrative 
Service, Indian Police Service. His substantive 
post is in the State Cadre. His reversion to 
his substantive post is also not reduction in 
rank nor does it cause any evil consequences to 
him. If he had no right to hold a post, it can¬ 
not be said that his reversion to his substan¬ 
tive post had resulted in any evil consequences. 
Therefore, if the name of a temporary promotee 
officer is altogether removed from the Select 
List, and he is reverted to his substantive State 
Post, there can be no grave evil consequence 
to him so as to entitle him to a relief from 
the High Court, merely on that ground. 1969 
All WR (HC) 641. 

(23) Reversion — Lower Division Clerks 
promoted expressly to officiate as U. D. clerks 
and until further orders — Promotees do not 
acquire any right to hold the post of U. D. 
clerks — Reversion does not amount to reduc¬ 
tion within meaning of Article 311. A 1970 
Mys 238 (240) : 1970 Lab IC 1295. 

(24) There is no legal right to promotion. 
Reversion from the officiating post to the sub¬ 
stantive post does not amount to a penalty 
even though the State Government reverted the 
petitioner on the recommendation of the Pub¬ 
lic Service Commission made after taking into 
consideration his confidential records and the 
Character Roll that he was unsuitable for pro¬ 
motion. A 1973 Cal 220 (227) 00 1971 Cur LJ 
887 (Punj). 

(25) Promotion of a Government servant to 
higher officiating post, irregular — Hardships 
to officers senior to promotee — Correction of 
mistakes by Government resulting in reversion 
of that Government servant — Article 311 (2) 
held not attracted. 1971 Cur LJ 887 (Punj). 

(26) Order imposing cut in pension — Not 
one of reduction in rank falling within pur¬ 
view of Article 311 (2) — It, however, adversely 
affects the civil servant and such an order could 
not have been passed without giving him a 
reasonable opportunity of making his defence. 
A 1976 SC 667 (669). 

(27) Where the petitioner, who was promoted 
against the quota reserved for the members of 
the Scheduled Caste on basis of entry in his 
service hook whereunder he was noted as boat¬ 
man by caste, was reverted on subsequent dis¬ 
covery that boatman was not Scheduled Caste 
without considering a Caste Certificate filed by 
him showing that ne belonged to the community 
of Gokhas which is a Scheduled Caste in the 
Scheduled Castes Order, and without giving 

- him an opportunity of being heard, the order 
of reversion was illegal and must be quashed. 
(1970) 36 Cut LT 134 (DB). 

205. Suspension is not reduction.— (1) Sus¬ 
pension does not amount to reduction in rank 
and Article 311 is not attracted — Government 
servant is not entitled to opportunity of expla¬ 
nation. A 1963 Punj 298 (311) (DB) 00 (1964) 
66 Pun LR 1227 (1229) 00 A 1969 Orissa 224 
(225) : 1969 Lab IC 1221 (DB). 

(2) The petitioner was not treated on duty 
while on suspension from service pending de¬ 
partmental enquiry and period of suspension 
was treated as leave without pay. This was 
held not to amount to reduction in rank. A 
1962 Raj 239 (240) (DB). 
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(3) The consequences of suspension are differ¬ 

ent from consequences of order of reduction 
and do not per se attract Art. 311 (2). (1967) 

14 FLR 449 (452) (Cal). 

(4) An order of suspension is not by way of 
penalty. All that it does is to make the person 
affected refrain from discharging his functions 
in a particular office for a certain period. ILR 
(1901) 11 Raj 892 (898) (DB). 

(5) As the Civil Service Rules make a clear 
distinction between suspension and reduction 
in rank, suspension will not be reduction in 
rank, for the purpose of Art. 311, Clause (2), 
though under Rule 49 of the Civil Service 
(Classification, Control and Appeal) Rules, sus- 

S ension is one of the penalties that may be 
nposed on a Government servant. A 1954 
Madh B 49 (52) (DB). 

(6) The fact that while under suspension a 
Government servant is not considered for pro- 
motion to a higher post or rank available does 
not mean that there has been a present redu<> 
tion in his rank, grade or post. A 1954 Madh 
B 49 (52) (DB). 

106. Reduction must be by way of penalty.— 

(1) In order to constitute ‘reduction in rank 
within meaning of Art. 311 (2), two elements 
must co-exist; (1) there must be a physical de¬ 
gradation in rank (2) such degradation must be 
ordered by way of penalty. (1967) 14 FLR 449 
(451) (Cal). 

(2) Compulsory retirement — Original order 
void as passed before completion of qualifying 
service — Cannot be validated retrospectively. 
1978 Lab IC 342 (344) (Raj). 

(3) When no stigma is cast on the officer 
nor does the order of reversion say anything re¬ 
garding his conduct his reversion from officiat¬ 
ing post cannot be said to be by way of 
punishment but administrative routine — Mere 
reduction of emoluments would not make the 
order penal. 1973 Lab IC 62 (67) (Raj). 

(3A) Where an order of reduction is passed 
to rectify mistake committed in giving promo¬ 
tion and the order is not by way of penalty — 
Sub-section (2) of S. 126 of the Constitution of 
J. and K. is not attracted. 1974 J & K LR 
409 (418). 

(4) Services of petitioners placed at the dis¬ 
posal of Election Department temporarily in 
the beginning but subsequently their appoint¬ 
ments in the department regularised —- Peti¬ 
tioners later on given promotions in such de¬ 
partment —r Promotions being quite in accord¬ 
ance with rules and regulations framed from 
-time to time — Held petitioners could not be 
deemed to be on deputation — Reversion of 
petitioners sought to be made on some extrane¬ 
ous grounds i. e. with object of benefiting res¬ 
pondents — Such reversion held amounted to 
penalty and was invalid as petitioners were 
not found inefficient in performance of their 
duties. ILR (1974) Him Pra 78. 


(5) In order to find out whether an order of 
reduction or dismissal is penal or not. Court 
has to apply two tests : (1) If Government ser¬ 
vant has right to particular rank, then the very 
reduction from that rank will operate as a 
penalty for he will then lose the emoluments 
and privileges of that rank. (2) (a) If the 
Government servant has no right to particular 
rank, his reduction to substantive lower rank 


will not ordinarily be punishment. (b) But the 
mere fact that the servant has no title to the 
post or rank, does not mean that an order of 
reduction of a servant to a lower post or rank 
can in no circumstances be a punishment. The 
real test is to find out if the order also visits 
the servant with any penal consequences. 
(1967) 14 FLR 449 (452, 455) (Cal) °° A 1969 
Orissa 215 (217) : 1969 Lab IC 1118 (DB) °° 
A 1964 Cal 265 (268, 269, 270, 271) 00 A 

1958 Cal 559 (562, 563) (DB) 00 1971 Lab IC 
101 (103, 104) (Assam). 

(6) Where the Government servant was not 
reverted on an honest appraisal of his work 
by the authority competent to do so under 
the relevant rule but on the basis of local 
complaints accepted as true without any enquiry 
or notice to the Governin' at servant, that fact 
will go a long way to eslablish that the rever¬ 
sion was by way of punishment. 1976 All 
Serv Rep 408 (414) : (1976) 2 Serv LR 395 
(Ker). 

(7-8) If a particular Government servant is en¬ 
titled to hold a substantive post in a category 
of service his demotion to a lower category en¬ 
tailing evil consequences will prim a facie mean 
a penalty to which the provisions of Art. 311 
(2) would be attracted. A 1969 Andh Pra 118 
(123) op ILR 1976 Him Pra 655 (668, 670). 

(Even a temporary servant who has no right 
to a particular post gets protection of Art. 311 
if his reversion from his temporary officiation 
to his substantive post is found by way of 
punishment.) 

(9) Where the reversion of the petitioner em¬ 
ployee who was promoted ad hoc was in the 
course of administrative routine and not as a 
result of any incident or conduct of the peti¬ 
tioner, the reversion did not amount to punish¬ 
ment. The petitioner promoted ad hoc had 
no right to continue in the ad hoc promotion 
merely because there was a vacancy to occupy. 
1973 Serv IJ 921 (Delhi). 

(10) A reduction in rank, which is not by 

way of punishment does not attract the provi¬ 
sions of Art. 311. A 1961 All 316 (318) °° A 
1961 Ker 203 (207) (DB) °° 1979 WLN 596 

(610) : 1980 Serv LR 182 (DB) (Raj) °° 1977 
WLN (UC) 384 (389). 


(11) Northern Railway Discipline and Appeal 
Rules for Non-Gazetted Railway Servants, 
Chap. IV and Chap. VI, Rr. 51 and 53 — 
Withholding of increment affecting future in¬ 
crements and seniority is not reduction in rank. 
A 1967 All 112 (114). 

(12) Some of Class IV messengers given 

work of dusting operator with extra allowance 
— Subsequently a distinct and higher category 
of dusting operators created —. Work and spe¬ 
cial allowance of messengers discontinued _ 

No reduction in rank. (1974) 1 Serv LR 340 
(Andh Pra). 


(13) Reduction to a lower post or on 
lower emoluments by way of punishment would 
amount to reduction in rank. A 1962 Rai 239 
(240) (DB) °° A 1971 SC 998 (1001, 1002) ; 
}&J1 Lab IC 721 °° A 1970 Madh Pra 162 
(165, 166) : 1970 Lab IC 992. 

(14) 'Reduction in rank” means reduction 
From a higher to a lower rank or post and not 
merely losing places in rank or cadre — For 
punishment of forfeiture of approved service 
resulting hi loss of higher salary or reducing 
chances of promotion to higher post remedy 
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lies under relevant service rules and not under 
Art. 311 (2) A 1971 SC 766. (A 1959 Orissa 
167, Overruled.) 

(15) The right to hold the post should flow 
either fro..i the terms of contract of employ¬ 
ment or from the rules governing the conai- 
bons of service. The service rules provide that 
when there are two claimants to a post and 
one of them is confirmed on that post the 
other may appeal against the confirmation and 
have it set aside. . It follows that under these 
rules, the confirmation of the former is subject 
to an administrative appeal and, if it is set 
aside in appeal as contemplated by die rules 
there is or can be no question of punishment. 
Therefore where the main argument in support 
or the petition is that the petitioner had Deen 
confirmed on a post and so he had a right to 
bold that post and his reversion to a lower 
post must per se be regarded as punishment the 
argument is not sound. 1965 MPLJ 990 (991, 
992) (DB). 

(16) If a particular Government servant is 
entitled to hold a substantive post in a category 
of service, his demotion to a lower category 
entailing evil consequences will prima facie 
mean a penalty to which provisions of Art. 311 
(2) could be attracted. A 1969 Andh Pra 118 
(123). 

(17) Person holding permanent post appoint¬ 
ed to higher post by “selection” — Reversion 
to permanent post by way of punishment — 
Article 311 is attracted. A 1964 All 528 (529, 
530) (DB). (A 1958 All 650, Reversed.) 

(18) Every demotion involves transfer from 
« higher to lower post and in its turn entails 
transfer from one place to another. The trans¬ 
fer of an employee after he is demoted by 
way of punishment is only consequential and it 
cannot be regarded as punishment. A 1907 
Cal 29 (33). 

(19) Reduction to a lower post being a 
unishment under Rule 49, Civil Service 

.Classification, Control and Appeal) Rules, the 
transfer of a Government officer from a gazet¬ 
ted to a non-gazetted post, though in a differ¬ 
ent department, would be a reduction in rank. 

A 1956 Manipur 34 (37). 

(20) The transfer from a higher post to a 
lower post or to one carrying lower salary will 
not amount to ‘‘reduction in rank” unless such 
transfer is made as a penalty or punishment 

A 1958 Mad 53 (64) 00 (1957) 61 Cal VVN 815 
(823) (DB) 00 A 1956 Madh B 172 (173, 174) 
(DB). 

(21) Transfer to post carrying same scale of 
pay and rank but not the same status — Post¬ 
ing does not amount to reduction in rank. A 
1967 SC 1864 (1867) 00 1971 Lab 1C 1592 
(1594, 1595) (Madh Pra). (Transfer of railway 
guard to stationary duties in the j>ame pay 
scale — Not reduction in rank when there is 
no loss in substantive pay even though there 
is loss of mileage allowance adversely affecting 
pension.) 

(22) Transfer of Enforcement Traffic Wing 
from Transport Department to Police Depart¬ 
ment — Offer of equivalent posts in Police 
Department — Mere chance of promotion, held, 
not a condition of service — No question of 
prejudice arising — Order of transfer held to 
be not illegal. 1970 Lab IC 366 (369 to 373) 

0 & K). 
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(23) Where after termination of disciplinary 
proceedings. Government servant was posted 
to another department on a post carrying a 
higher scale of pay, but he was given his ori¬ 
ginal scale of pay it was held that the order 
was one penalising the employee and hence 
^a tmder Art. 311. A 1988 Manipur 16 (19) : 
1968 Lab IC 1.50. 

(24) Where after an enquiry against a Gov¬ 
ernment . servant holding gazetted post of an 
Information Officer the enquiring officer re¬ 
commended that his pay be reduced by two 
stages in his present pay scale and the reduc¬ 
tion was to remain effective for a period of 
three years but the punishing authority passed 
an order of demotion to next lower grade and 
accordingly he was adjusted as Assistant In¬ 
formation Officer, there was no reduction in 
rank. 1972 I & K LB 202. 

(25) According to Rule 49, C. S. (C. C. A.) 

Rules, reduction to lower time scale necessarily 
involves reduction in rank. Hence a District 
Judge is bound by virtue of Rule 55 of the 
said Rules read with S. 240 (3), Government 

of India Act (1935) to formulate specific 
charges and give the Nazir a reasonable op- 
portunity of defending himself not only in re¬ 
spect of charges but also in respect of the pro¬ 
posed punishment. ILR (1954) Cut 634 (704) 

(DB). 

(26) Employee holding post in substantive 
and permanent capacity —* Acceptance by 
Government of recommendation of Pay Rationa¬ 
lization Committee enhancing pay scale of 
that post — Employee is entitled to new scale 
— Change in designation of post with reduc¬ 
tion in pay scale — Amounts to reduction in 
rank — Compliance with Art. 311 (2) is neces¬ 
sary. 1969 Lab IC 1412 (1413) (AU). 

(27) Reduction resulting from a normal 
administrative decision to correct a mistake 
does not involve any penalty —, Article 311 
(2) not attracted to such case. A 1907 Delhi 
07 (68) 00 1978 Lab IC (NOC) 45 (Madh Pra). 

(28) Officiating Tahsildars in State of Pepsu 

confirmed as Tahsildars although no posts were 
available for confirmation — Supernumerary 
posts of Tahsildars created subsequently by Raj- 
pram ukh of Pepsu, to provide liens for con¬ 
firmed Tahsildars — Merger of Pepsu with 
Punjab by virtue of operation of States Re¬ 
organization Act — Subsequent order of suc¬ 
cessor (Punjab'* Government cancelling previous 
order of confirmation — Article 311 (2) not 

attracted. A 1964 SC 521 (524, 525, 526, 527). 

(29) The transfer of a civil servant from a 
permanent post in one department or service 
to another permanent post in another depart¬ 
ment or service without the consent of the 
civil servant concerned does not amount to a 
reduction in rank when there is no reduction 
in the scale of pay or in the grade. A 1957 
Raj 230 (231) (DB). 

(30) Punjab Police Rules (1934), Rr. 12.2(3): . 

13.10 (2); 13.12 (1) — Inter se seniority of all 
officiating Inspectors of Police —r Confirmed 
Senior Sub-Inspector officiating as Inspector —- 
Reverted to substantive post though other offi¬ 
ciating Inspectors unconfirmed and junior t& 
him permitted to officiate as Inspectors — 
Order of reversion did not affect his seniority 

in service — Order was not one made by way 
of punishment — Principle of ‘last come first 
go* not applicable to civil service posts. (1974) 
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76 Pun LR 166. (Observations in (1971) 2 
Serv LR 304, held not good law in view of 
decision in 1969 Serv LR 655 (SC).) 

(31) Reversion — Petitioner temporarily ap¬ 

pointed as Malaria Inspector by Deputy 
Director of Public Health — Petitioner allotted 
to Zilla Parishad and joining duty there — 
On 26th August, 1967 petitioner given notice 
terminating services and giving him option to 
join in lower post carrying lower pay and di¬ 
recting him to communicate his acceptance im¬ 
mediately —r Deputy Director withdrawing 
notice on 19th September, 1967 — By order 

dated 22nd September 1967, Malaria Officer 
reverting petitioner to lower post from 1st Oct., 
1967 — Petitioner declining offer and reporting 
on duty under protest ana reserving right to 
challenge reversion —* Report contending that 
petitioner had accepted otter —- Offer cannot 
be said to have been accepted — Offer must 
be deemed to have been withdrawn — Peti¬ 
tioner could not be reverted except by punish¬ 
ment after enquiry — Malaria Officer could 
Hot pass order of reversion — Petitioner can 
claim pay of post of Malaria Inspector. 1970 
Mah LJ (Notes) 18. 

(32) Where the petitioner held the post of 
Inspector-General of Police, Himachal Pradesh, 
his appointment and transfer to the post of 
lower rank of D. I. G., C. R. P. Delhi, amount¬ 
ed to reduction within meaning of Art. 311 (2) 
even though it did not involve reduction in 
pay as the same involved not only reduction 
m rank but also penal consequences viz., loss 
of powers, privileges, status, seniority and 
future chances of promotion. 1969 Serv LR 
676 (609) (Delhi). 

(33) To allege misconduct against a Govern¬ 
ment servant and then to stigmatise him as 
“not fit'* for working in the higher post could 
appear, on the facts and circumstances of a 
particular case, to be more vindictive than 

t ust and fair. His sudden reversion could be 
leld to amount to an unjustified stigma which 
could not be said to be “devoid of an element 
of punishment**. The reversion order was puni¬ 
tive and passed contrary to rules of natural 
justice embodied in Art. 311 (2). A 1976 SC 
1766 (1773) s 1976 Lab IC 1146. 

(34) Reduction in rank — On attainment of 
•ge of retirement of Devaswom Commissioner, 
appointment of Deputy Devaswom Commis¬ 
sioner as acting Devaswom Commissioner and 
•imultaneously posting him on other duty hav¬ 
ing same pay etc. — That is no reduction in 
rank. 1972 Lab IC 1244 (1245, 1246) (Ker). 

107. Tests for determining whether reversion 
amounts to reduction in rank and illustrative 
cases.— (1) In determining whether a parti¬ 
cular _ order of reversion amounts to the reduc- 
uon in rank it is not only the form or the 
wording of the particular order which is to be 
treated as conclusive but it is the substance of 
matter which has to be determined after 
consideration of the totality of the circum¬ 
stances. If the real intention is found to be 
o penalise or punish the official then notwith- 
^5® ^ orm °f tb e order the reversion 
b® held to amount to reduction in rank. 
J966 Cur LJ 318 (339) (Punj) 00 A 1966 Andh 


"A” In the citations elands for AIR 


Pra 116 (117, 118) (DB) 00 A 1963 Andh Pra 
412 (415) (DB) 00 A 1967 Punj 145 (147).. . 

(2) Reversion by itself to the substantive post 

is not a reduction in rank and it does not in¬ 
volve any punishment. The servant has no 
right to continue to hold an officiating post, 
his tenure by its very nature being temporary 
and at the will of the Government. Unless 
penalties also are expressly imposed when re¬ 
version is ordered 'the reversion cannot be a re¬ 
duction in rank. A 1959 All 135 (139, 140) 

(DB). 

(3) In the case of an officiating employee 
Government have simultaneously two powers 
to effect his demotion : (i) under the rules or 
contract of service and (ii) by way of punish¬ 
ment. In the second case Government must 
launch a regular formal enquiry under Art. 311 
(2). ILR (1966) Cut 503 (539) (DB) 00 1969 
Lab IC 68 (77) (Tripura) A 1966 Orissa 173 
(179) (DB) •• A 1965 Punj 491 (492, 493). 

(4) Tests for holding that reduction is puni¬ 
tive are : (1) whether the servant had a right 
to the post or rank or (2) whether he has been 
visited with evil consequences. ILR (1966) Cut 
503 (526) (DB) 00 ILR (1968) Cut 394 (397) 
(DB). 

(4-A) Articles 311, 226 — Reversion by altera¬ 
tion in rank in original seniority list without 
notice to Government servant — Order held 
liable to be quashed. 1971 Lab IC 410 (410, 
411) (Mys). 

(5) In considering the circumstances of each 
case the motive of the relevant authorities in 
reverting the official concerned is wholly ir¬ 
relevant but the mind or the intention to inflict 
punishment or to revert in ordinary course 
would certainly be relevant. The mere fact 
that it is found that it was the official’s un¬ 
satisfactory work which resulted in his re¬ 
version, will not vitiate the order. To such a 
case Article 311 (2) will not apply. 1966 Cur 
LJ 318 (339) (Punj). 

(6) A normal order of reversion would be by 
way of punishment : 

(i) if it is expressed to be so; 

(ii) if evil consequences ensure from the 

order as direct result thereof; 

(iii) if a stigma is cast on the official by an 
order of reversion beyond the mere find¬ 
ing of the officer being not suitable to 
hold the higher post. 1966 Cur LT 318 
(336) (Punj) 00 (1967) 2 Mys LJ 582 : 12 
Law Rep 647 (650) (DB) 00 (1966) 68 
Punj LR 882 (885). 

(7) No stigma can be said to be attached to 

an order of reversion where, subsequent to the 
order and in reply to the querry of employee he 
is told that the reason was that “his work was 
found unsatisfactory by competent authority ** 
(1968) 72 Cal WN 817 (821). au «>°nty. 

(8) Where a person holding a substantive ap¬ 
pointment in a lower rank is posted to a port 
in a higher rank in an officiating capacity and 
is then reverted to his original substantive post 
^ch reversion ^1! not amount to “reduction in 
rank within Article 311 Clause (2) unless the 
order of reversion provides or entails any fur¬ 
ther consequences of a penal nature such as 
loss of seniority, stopping of promotion, etc., or 
is based on charges of misconduct etc., against 
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the Government servant A 1958 SC 38 (49) 
00 A 1958 All 741 (746) (FB) 00 A 1968 Andh 
Pra 116 (117, 118, 119) (DB) 00 (1964) 66 Punj 
LR 344 (346) 00 ILR (1966) Cut 503 (545) (DB) 
00 A 1967 Punj 145 (147) 00 (1968) 72 Cal WN 
817 (821) 00 1965 Punj LR (Supp) 625 : ILR 
(1966) 1 Punj 84 (123) (DB) 00 A 1967 Punj 
139 (143) (DB). (Reversion from officiating post 
to substantive post in the lower cadre is not 
punishment if the incumbent is found unfit to 
continue in officiating higher post — Reversion 
does not amount to a ‘reduction* within the 
meaning of Article 311 (2). C. W. No. 1506 of 
1964, dated 9-9-1965 (Punj), Reversed.) 00 A 
1964 Cal 265 (269, 270) 00 ILR (1957) 9 Assam 
223 (234) (DB) 00 A 1969 Assam 112 (116) : 1969 
Lab IC 1192 (DB) 00 A 1967 Andh Pra 353 
(362) (DB). 

(9) Indian Police Service — Member reverted 
from higher officiating post of Superintendent of 
Police to substantive junior post of Asst. Su¬ 
perintendent of Police for unsatisfactory conduct 
— Reversion amounted to reduction in rank. A 
1964 SC 423 (429, 431, 433, 434, 435, 436) * 
(1964) 4 SCR 598, (A 1962 Punj 516, Reversed.) 

(10) Where a cadre officer in the junior scale 
of pay was promoted to officiate in a post in 
the senior scale of pay and was thereafter re¬ 
verted to his substantive post while other cadre 
officers junior to him continued to officiate in 
posts in the senior scale of pay, it would only 
indicate that the action taken against the cadre 
officer so reverted was only by way of penalty 
or punishment. A 1968 SC 754 (759). 

(11) In reverting a person officiating in higher 
service no reasons need be recorded. All that 
the Explanation (iv) to Rule 13 of the Central 
Civil Services (Classification, Control and Ap¬ 
peal) Rules, postulates is that even if a person 
after trial was found unsuitable for such higher 
service, grade or post, or on administrative 
grounds unconnected with his conduct, it should 
not be regarded as a penalty. It does not 
follow from this that reversions which are not 
specified within this clause automatically con¬ 
stitute a penalty. A 1966 Andh Pra 116 (118) 
(DB) 

(12) Although the Government may have a 
right to transfer a person who holds an appoint¬ 
ment to a higher post only on an officiating basis 
to a lower post at any time purely at its 
will and pleasure without assigning any reasons 
for its action, where the Government chooses 
to order such transfer as a penalty and bases 
the order on a charge of corruption, misconduct, 
negligence, inefficiency, etc., against the Gov¬ 
ernment servant, the order will amount to one 
of punishment and would constitute an order 
of reduction in rank against the officer within 
the meaning of Article 311, Clause (2). A 1958 
SC 36 (49) 00 A 1958 Cal 623 (624) °* A 1957 
All 70 (73) 00 A 1956 Madh B 172 (173) (DB). 

(13) Where a clerk in the Collectorate hold- 
ing a permanent post was appointed to a higher 
post of Panchayat Inspector as a result ot 
'Selection' and was drawing a salary higher man 
what he was drawing as a clerk and the nature 
of duties in the two posts was different, his re¬ 
version from the higher post to his permanent 
post amounts to a reduction in rank. Where 
in the above case it is clear from the tacts or 
the case that the reduction was by way ot 
punishment, the provisions of Article 311 aro 


attracted. A 1964 All 528 (529, 530) (DB). 
(A 1958 All 656, Reversed.) 

(14) Where the order of reversion provides 
for or entails under the Rules any penal conse¬ 
quences in the form of loss of benefit already 
accrued, over and above the mere reversion to 
the lower post, the order of reversion will 
amount to a punishment and will constitute re¬ 
duction in rank. A 1958 SC 36 (49). 

(15) If the order of reversion entails or pro¬ 
vides for the forfeiture of his pay or allowances 
or the loss of his seniority in his substantive 
rank or the stoppage or postponement of his 
future chances of promotion, the order would 
amount to one of punishment and hence would 
constitute a reduction in rank. A 1958 SC 36 
(49) 00 A 1956 Madh B 172 (173, 174) (DB) •• 
A 1966 Tripura 8 (11) 00 1966 Cur LJ 318 (339) 
(Punj). 

(16) The petitioner, railway clerk, was select¬ 
ed to a higher post in an officiating position in 
Vigilance Department. There his work was con¬ 
sidered to be good for which he was given a 
number of commendation certificates. Later on, 
on an anonymous complaint challenging his 
integrity a departmental enquiry was started 
against him and he was reverted to his parent 
Department without complying with the provi¬ 
sions of Article 311. The reversion was not due 
to the fact that the Vigilance Department was 
going to be wound up and that the real in¬ 
cumbent of the post that he was holding had 
come back : Held, that the order of reversion 
was hit by Article 311. A 1967 Punj 145 (147). 

(17) Every reversion or reduction in rank by 

way of reversion, does to a certain extent affect 
the chances of promotion. After all, a person 
might be found inefficient to discharge a parti¬ 
cular post, but when he is sent back to his 

sulistantive post, he may prove his efficiency 
with regard to the substantive post or by his 
subsequent display of merit establish his effi¬ 
ciency entitling him to promotion. In other 
words, the future right of promotion that must 
be affected is something which must not be in¬ 
direct or remote but must arise directly out of 

the order of reversion. A 1958 Cal 546 (550). 

(18) A civil servant is not entitled as of right 
to be promoted from a lower rank to the higher 
rank and once he is reverted to a lower rank, 
then his promotion is governed by the rules 
regulating promotions in his service. Promotion 
to a post is done according to seniority and 
efficiency. An officer cannot also claim that as 
he crossed the efficiency bar in the substantive 
grade and as the Head of the Department gave 
good reports about him, the Government was 
Bound to promote him. The matter is one m 
which die discretion and judgment of me om- 
cer or authority concerned must prevail. i y 18 
decision may be open to review by an admin¬ 
istrative agency. But it cannot 

a matter for judicial review. A 1960 Madh Pra 

^ (19) ^Order ^reverting Officiating Sub-Inspector 
of Police to his substantive post of Assistant 
Sub-Inspector — Order though not stating 
specifically so had the effect of removal of the 
petitioner’s name from the District Approved 
List of Assistant Sub-Inspectors expected to be 
suitable for promotion as Sub-Inspectors, main¬ 
tained under Rule 742 of the Police Regulation 
— Removal of his name from the Approved List 
was done in an illegal manner. (1964) 8 Fa® 
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LR 331 (333) (Cal) 00 1966 Cur LJ 896 (898) 
(Punj). 

(20) In a case where the Education Depart¬ 

ment having the material to prove as a fact 
that the teachers who were promoted to the 
selection grade were in the knowledge of the 
condition imposed on their promotion that they 
would have to refund the difference of salary 
between the time scale and the selection grade 
in a certain contingency, omitted to produce 
•uch evidence, then, it could not be held that 
die teachers had knowledge of such condition. 
Therefore an order directing refund of the 
difference in salary was a penal or evil conse¬ 
quence of the reversion and hence the reversion 
was not maintainable because provisions under 
Article 311 were not followed. A reversion ac¬ 
companied by an evil or penal consequence 
would amount to reduction in rank, within Arti¬ 
cle 311 (2). 1966 Cur LJ 813 (816) : 70 Punj 

LR 621 (DB). (A 1964 SC 521, Dist.) 

(21) Petitioner, State Cadre officer of Indian 
Administrative Service — Promotion to tenure 
post under Government of India — Reversion 
to State Service before expiry of tenure period 
— Reason for reversion, unsatisfactory perform¬ 
ance — Held, that reversion could not be sus¬ 
tained as he had been reduced in rank with a 
•tigma upon him without following procedure 
of Article 311 (2). A 1970 SC 77 (Prs. 11, 12, 
14, 16). (A 1969 Cal 180, Reversed.) 

(22) Petitioner, Motor Vehicle Inspector pro¬ 

moted as 'Traffic Manager for period of three 
months on trial basis — Order of reversion to 
post of Motor Vehicle Inspector after petitioner 
had worked as Traffic Manager for seven 
months — No notice given to petitioner before 
reversion — Order of reversion passed on 
ground that Public Service Commission had not 
accorded approval to appointment of petitioner 
as Motor Vehicle Inspector in unqualified terms. 
Held, order would undoubtedly mar all future 
chances of promotion of petitioner and contra¬ 
vened provisions of Article 311. (1968) Lab 

IC 1590 (1592, 1593) (Punj). 

(23) Appointment of petitioner as temporary 
Lower Division Clerk approved by Public Ser¬ 
vice Commission — Subsequently petitioner 
promoted as U. D. C. and becoming an ap¬ 
proved probationer — Order reverting petitioner 

L. D. C. on ground of non-consultation with 
Public Service Commission for appointment as 
U. D. C. or even confirmation as L. D. C. and 
•n the groimd that he did not pass any test. 
There was no rule compelling petitioner to pass 
any test — Order not sustainable. (1963) 2 Lab 
LJ 766 (768, 769) (Andh Pra). 

(24) Promotion to higher cadre in Secretariat 
Department — No departmental examination for 
promotion is prescribea by rules — Person pro¬ 
moted to higher cadre cannot therefore be re¬ 
verted to lower post for not passing depart¬ 
mental examination- (1966) 8 Law Rep 522 

(534) (DB). 

(25) Confirmation of approved probationer in 
•ubstantive post — Subsequent reduction to 
lower rank on interpretation of relevant Rules 

Probationer not qualified to hold substantive 
Post under relevant rules — The question still 
whether action based upon interpretation of 
service Rules had resulted in a penal conse¬ 
quence — Though the order did not expressly 
P Ul JP 0rt to be reduction in rank in truth and 
'cality it was *>. A 1963 Andh Pra 450 (452). 


(26) Petitioner charge-sheeted for making re¬ 
presentation direct to higher authorities . against 
his immediate, superior — Explanation offered 
by petitioner —r Matter not pursued — Rever¬ 
sion to lower post —>■ Order of reversion assign¬ 
ing no reasons —r Held, dominant motive was 
to punish petitioner —Order of reversion held 
was vindictive and mala fide — Non-compliance 
with provisions of Article 311 (2) held rendered 
order of reversion illegal. A 1964 Punj 528 
(529, 530). 

(27) A substantive pro tempore appointment 
under the Hyderabad Civil Services Regulations 
is not a temporary appointment. Hence a sub¬ 
stantive pro tempore appointment confers on 
the officer concerned a right to the post subject 
only to the superior lien of another officer in 
whose place he may have been appointed. Re¬ 
version of an officer appointed on a substantive 
pro tempore basis without complying with the 
provisions of Article 311 will therefore be in¬ 
valid. A 1964 Andh Pra 491 (494, 495, 496) 
(DB). 

(28) Where a Government servant, with lien 

on his permanent post, is promoted temporarily 
and on probation to a higher post, lien on 
which is retained by another employee, rever¬ 
sion of such Government servant without making 
an enquiry as contemplated by Article 311 (2) 
is not invalid. The promotion being temporary 
and on probation and since the reversion does 
not entail evil consequences or any stigma, the 
case does not fall under Article 311 (2). 1969 

Lab IC 68 (76, 77) (Tripura). (A 1964 Andh 
Pra 491, Distinguished.) 

(29) Where an officer appointed on probation 
is allowed to continue in the same post even 
after the expiry of the period of probation 
without extension of such period, he may well 
be deemed to have been confirmed and he ac¬ 
quires a lien to that post and his subsequent ap¬ 
pointment to a post carrying a lesser scale of 
pay would amount to reduction in rank offend¬ 
ing Article 311. A 1962 Him Pra 41 (42, 43). 

(30) When the order reverting an employee 
•hows that he is not qualified, although this is 
not a fact then the basis of the order itself, being 
incorrect the order cannot be sustained. Even 
if the employee was a temporary servant, he 
was eligible to all the protection given by the 
article. 1965 Kash LJ 179 (189). 

(31) Termination of service according to 
terms of contract or conditions of service — 
Appointment of Government servant to another 
department not on deputation — Termination 
of services requiring one month's notice — Re¬ 
version to original department — Notice essen- 
tial — Non-compliance — Order of reversion 
illegal. A 1963 Him Pra 54 (56). 

(32) The petitioner was placed under grade I 
bv order dated 24-10-1949. His probation was 
declared to have been completed satisfactorily 
on 27-2-1953 and he was also given certain in¬ 
crements. The effect of what was alleged to 
be refixation of seniority was undoubtedly demo¬ 
tion of the petitioner from grade I to grade II 
wfnch carried lesser pav resulting in loss in his 
salary. Held that the demotion of the petitioner 

^ ra (^) a (Anl UC Pra n ). “ ^ (1960) 2 La ’’ L > 

(33) An order of reversion is in its immediate 
effect bound always to be a reduction in rank. 
Even a reversion from a higher but temporary 
or officiating rank to a lower substantive rank is 
to a sense a reduction. But such orders of re- 
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version are not always ‘reduction in rank’ with¬ 
in the meaning of Article 311. If the officer is 
promoted substantively to a higher post or rank, 
he gets a right to that particular post or rank 
and if he is afterwards reverted to the lower 
post or rank which he held before, it is a “re¬ 
duction in rank” in the technical sense in 
which the expression is used in Article 311. The 
real test in all such cases is to ascertain if the 
officer concerned has a right to the post from 
which he is reverted. If he has a right to the 
post then a reversion is a punishment and can¬ 
not be ordered except in compliance with the 
provisions of Article 311. If, on the other hand, 
the officer concerned has no right to the post, 
he can be reverted without attracting the pro¬ 
visions of Article 311. But even in this case, 
he cannot be reverted in a manner which will 
show conclusively that the intention was to 
punish him. The order itself may expressly 
state that the officer concerned is being revert¬ 
ed by way of punishment. In fact the order 
may in various other ways cast a stigma on the 
officer concerned. In all such cases, the order 
is to be taken as a punishment. Sometimes 
again, the order of reversion may bring upon 
the officer certain penal consequences like for¬ 
feiture of pay and allowances or loss of senio¬ 
rity in the subordinate rank or the stoppage or 
postponement of future chances of promotion; 
in such cases also the government servant must 
be regarded as having been punished and his 
reversion to the substantive rank must be treat¬ 
ed as a reduction in rank. In such a case Arti¬ 
cle 311 will be attracted. A 1974 SC 423 (428, 
429) : 1974 Lab 1C 353. 

(34) Reversion —- Adverse inference — Court’s 
order to produce confidential character roll of 
reverted government servant, not complied with 
by Government — Adverse inference can be 
drawn that confidential roll contained nothing 
that would justify reversion. (1978) 2 Cal LJ 
184. 

(35) Scope — Protection under Art. 311 (2) 
is not against harsh words but it is against hard 
blows — Order passed subtle but quite effec¬ 
tive in causing penal consequences — Order 
held can be set right under Article 311. (1978) 
2 Cal LJ 184 (213). 

(36) Reduction in rank — Confirmed emplo¬ 
yee — Acceptance of pay scale of lower post 
under threat of removal from service amounts 
to reduction in rank. 1978 Lab IC (NOC) 141 
(Him Pra). 

(37) Order of reversion of Government servant 
stating that he was found unfit — Held to be 
order of punishment — Compliance with re¬ 
quirements of Article 311 was necessary. A 1904 
SC 449 and 1974 Lab IC 353 (SC), Followed. 
1974 All LJ 741 : (1975) 1 Serv LR 200 : 1975 
Lab IC 34 (36). 

(38) Order of reversion of Government ser¬ 
vant to lower rank affects his emoluments and 
status — It is not beyond pale of Article, 
merely because it was not specifically passed by 
way of punishment. (1972) 38 Cut LT 1101. 

(39) If the employee has a right to a parti¬ 
cular rank, then the very reduction from that 
rank operates as a penalty attracting Art. 311 w* 
1972 Lab IC 115 (117, 118) (Pat). 

(40) Reduction in rank — Non-comphance of 
Article 311 (2) — Effect — Hyderabad Cadre 
and Recruitment Rules do not contemplate tem- 
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porary promotion G. G. Ms. 497 G. A. D. 
(Andhra) D/- 7-4-1900 — Effect of —- Reserve 
Inspector promoted temporarily as Assistant 
Commandant contrary to guarantee under Seo 
tion 115 (7) States Reorganisation Act—^ Subse¬ 
quent reversion to substantive post on account 
of his past record cast a stigma on the peti¬ 
tioner it was undoubtedly by wav of punish¬ 
ment and as it was not preceded by a notice 
and enquiry as contemplated by Article 311 (2) 
the order was invalid. 1975 Lab IC 1524 (1527 
to 1529) (Andh Pra). (1971 Lab IC 30 (FB) 
(Andh Pra), Dist.) 

• (41) Reduction in rank —r Reversion of Gov¬ 
ernment servant without giving any reasons —* 
But Government stating in counter-affidavit that 
he was not found fit by Public Service Commis¬ 
sion — Reversion held amounted to reduction 
in rank and order is bad in absence of com- 
liance with procedure laid down in Art. 311 
2). A 1971 Andh Pra 1 (24) : 1971 Lab IC 
30 (FB). 

(42) ‘Reduction in rank* — Meaning of —• 
Petitioner working as Additional District Magis¬ 
trate (Judicial) in temporary capacity —- Peti¬ 
tioner relieved of that office for fault and ap¬ 
pointed as Judicial Officer simpliciter on lower 
scale of pay —- Held, petitioner was reduced in 
rank within meaning of Article 311. ILR (1969) 
1 All 530. 

(43) Fireman in grade *C* — Promoted on 
officiating basis to substantive post in grade *B* 

— Qualified for confirmation in terms of Rail¬ 
way Board Circular No. 4434 — Review of fire¬ 
man’s service not conducted under — Railway 
administration cannot revert fireman to grade ‘C*. 
1980 Lab IC (NOC) 54 (All). 

(44) If an order of reversion is made as a re¬ 
sult of adverse entries in the service record of 
an incumbent it would amount to punishment 
and would attract the provisions of Art. 311, 
reversion being founded on these entries. 1975 
Lab IC 285 (288, 289) (All). 

(45) Assistant Police Prosecutor — Promotion 
as officiating Police Prosecutor styled as ad hoc 

— Reversion after five years — If by way of 

punishment — Held : An ad hoc appointment is 
made for a limited period of time, when an 
emergency or a sudden exigency of service calls 
for an appointment or in circumstances when it 
is not possibje to make a regular appointment 
The appointment in the present case though 
styled as ad hoc was not in fact ad hoc because 
it was made on a vacancy caused in a substan¬ 
tive post and therefore the petitioner had a 
right to the post and could not be 
without complying with Art. 311 (2). (1974) 1 

Serv LR 358 (Him Pra). 

(48) Prima facie a person who has been an¬ 
ointed on an ad hoc basis can be reverted if 
work is unsatisfactory because this is the 


L 

same™'thing as saying that he is not suitable. 
But at the same time, if the defence of that 
officer is that his work is not unsatisfactory but 
other factors outside his control are operating 
then the allegation concerning the person being 
unsatisfactory are really allegations concerning 
some other factors. Therefore this is a case of 
punishment and not merely the case of a per¬ 
son being found unsuitable for the post. 

Held further that the petitioner could be re¬ 
verted straightway if found unsuitable. Once 
allegations of misconduct had been made, this 
should have formed the subject-matter of a». 
enquiry and Article 311 was applicable in view' 
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of the allegations made against the petitioner 
and his defence against these allegations con¬ 
tained in reply to the show cause notice. The 
test, it was held, is not the form of the order 
but its real contents. (1979) 81 Punj LR (D) 
126 (132, 133). 

(47) Where the order reverting the deputa- 
tionist to parent department was simpliciter but 
the reason given for reversion in the written 
statement before High Court was that the de- 
putationist was found unfit to continue in ser¬ 
vice and the departmental communication also 
contained similar remark the reversion must be 
held by way of punishment. Art. 311 is attract¬ 
ed. 1978 Serv LWR 37 (41) (Punj). 

• (48) Reversion —- On complaints and vigilance 
report officiating Deputy Collector reverted as 
Tahsildar without opportunity of defence — 
Reversion void. (1976) 2 All LR 497 : 1977 
Lab IC iNOC) 30. f .. 

(49) Where the order of reversion, ex facie 
shows that it was passed solely on the ground 
that disciplinary proceedings are pending it 
might amount to inflicting a punishment even 
before the charges are held proved. This pro¬ 
cedure is contrary to law and also violative of 
the provisions of Article 311 and the principles 
of natural justice. 1977 All Serv LJ 410 (411) 
(Andh Pra). 

(50) The fact that there is an act of mis¬ 
conduct preceding the order of reversion and 
proximate to the order of reversion, does not 
necessarily lead to the inference that the order 
was made on the ground of misconduct and not 
on other grounds such as inefficiency. 1975 
Lab IC 1698 (1699) (Goa). 

(51) Appellant who stood first in selection 
test promoted in an officiating capacity to the 
post of Driver Grade A, a selection post —<• 
While on duty appellant’s engine failed and 
the train was stopped —- Appellant was charge- 
sheeted for that engine and called upon to show 
cause against penalty of reduction — Appellant 
submitting his explanation stating that failure 
was not due to his negligence but due to defect 
•n the engine — Without giving him any op¬ 
portunity of being heard, he was reduced to 
lower grade and a warning as to its recurrence 
was issued to him and he was also suspended 
from service for some time without any inquiry 

It could not be said that the impugned order 
did not entail any evil consequences to the ap¬ 
pellant — Penalty was imposed on the appel¬ 
lant \ n 'Nation °f statutory rules and, as such 
illegal — Order of reversion was accordingly, 
illegal and void and not binding on the appel¬ 
lant. (1975) 79 Cal WN 403 (DB). 

• (52) Petitioner holding post of Vice-Principal 
>of I. T. I. on probation for one year — Govern¬ 
ment reverting him on appraisal of confidential 
report of his work for nine months — Rever- 
non of petitioner on basis of incomplete period 
« illegal. 1974 Serv LWR 522 (Punj). 

P (53) Petitioner promoted on ad hoc basis —• 
“jpury against petitioner instituted in which 
petitioner was exonerated — Enquiring Officer 
recorded adverse remarks and on his recom¬ 
mendation petitioner was reverted —. Held, 
reversion of petitioner was a measure of 

by Art ' sn - (1974) 1 Serv 

Pending disciplinary proceedings delin- 
V>ent promoted to higher post — Actual en¬ 


quiry though not held charges were held proved 
on a consideration of the files —* Final order 
of reversion passed after lapse of long period 
of seven years from framing of charges — Order 
held could not be sustained. A 1971 Mad 170 
(174) : 1971 Lab IC 452. 

(55) P working as Assistant Station Master —* 
Selection of P as Section Controller — Subse¬ 
quent confirmation of P in that post — On 
finding P physically unable to carry out duties 
of Section Controller, appointment of P as Asstt. 
Station Master in same pay scale — Subsequent 
promotion of P as Station Master — Held, 
even though alternative equivalent appointment 
as Asstt. Station Master was made available to P 
by reason of his physical condition, his rank in 
higher position, earned by selection, could not 
be subordinated to rank of his erstwhile seniors 
in parent post. (1969) 1 Mys LT 175. 

(56) Promotion of servant to higher rank on 

temporary basis — Reversion ‘pending’ enquiry 
into certain allegations —- No show cause notice 
served before reversion —- Enquiry dropped 
later — Held, order of reversion being inti¬ 
mately connected with enquiry was penal in 
nature and was hit by Article 311 (2). 1980 

Lab IC (NOC) 73 (Punj). 

(57) Reversion — Temporary employee — 
Order of reversion of a senior temporary emplo¬ 
yee without reverting his juniors should not 
necessarily be branded as an order entailing 
penal consequences. A 1977 Punj 153 (FB). 

(58) Reduction in rank — Reversion from 
temporary post to substantive post — If the 
evidence is that the order is not ‘a pure ac¬ 
cident of service’ but an order in the nature 
of punishment Article 311 will be attracted — 
Held, the order of reversion to be in the nature 
of punishment in view of peculiar features of 
the case. 1971 UJ (SC) 508. 

(59) Temporarily promoted employee reverted 
solely on ground that decision on continuance 
of his service after superannuation was pending 
— Reversion invalid. A 1971 Guj 39 (40, 41): 
1971 Lab IC 168. 

(60) Reversion to parent department — 
Fifteen days prior notice, in terms of conditions 
of service in the order of initial temporary ap¬ 
pointment not necessary. A 1977 SC 585 (587). 
(L. P. A. No. 363 of 1969, D/- 29-8-1969 (Punj), 
Reversed.) " 

(61) The rule of natural justice is applicable 
only in those cases wherein the person adversely 
affected by the order of reversion has a right 
to hold the higher post from which he is re¬ 
verted. If no such right exists in his favour and 
his promotion to the higher post is found to be 
void ab initio, then the ratio of the decisions as 
regards the applicability of the principle of 
natural justice cannot be invoked. (1979) 2 
Serv LR 693 (711, 712) (DB) (Him Pra). 

(62) Reduction in rank — Petitioner a reader 

appointed on probation as Director _ His re- 

version to post of reader is not reduction — 
Petitioner could not have been straightway ap¬ 
pointed in a substantive capacity under the re¬ 
levant provisions of the University Act 
Court could also not issue direction to the 

1978 e Ra7 72° (ralr probationar y P^°d- A 

f^ ev ® rsi on from higher officiating appoint- 
K! Government Servant not deprived of 

h again for promotion 

137^^77 attr acted. 1977 All LJ 

187 : 1977 Lab IC (NOC) 33. 3 
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(64) Reversion — Person officiating as fireman 
in Railway in stop-gap vacancy — Person was 
not selected or empanelled in select list for 
promotion — Railway Board’s Circular D/- 
21-6-1956 barring reversion of officiating persons 
with over eighteen months officiating service 
applied to such persons who were selected and 
empanelled for higher job — Circular will not 
help those who were not selected but continued 
to officiate for more than eighteen months. 
1977 SLJ 490 (All). 

(65) Reduction in rank —- Reversion of senior 

Officer from officiating post to substantive post 
as against retention of his juniors without any 
justifiable ground for discrimination violates 
Articles 16 and 311. 1975 Lab 1C 285 (289 -o 

293) (All). 

(66) Reversion from officiating post to mt> 
atantive post — Order stating that servant was 
not yet fit for promotion — Reversion amounts 
to punishment of reduction in rank as the order 
clearly casts a stigma on the servant and aiso 
affects his future chances of promotion —* Arti* 
cle 311 attracted. 1974 Lab IC 353 (SC), Fol¬ 
lowed; A 1964 SC 1854, Distinguished. 28 
Fac LR 291 : 1975 Lab IC 122 (123, 124? 

(Am. , ^ 

(67) Where an appointment is made on offi¬ 
ciating basis and subsequently the reversion is 
made as per the terms of appointment, such re¬ 
version does not amount to reduction in rank 
by way of punishment. Where a person is not 
a Government servant but an employee of only 
a statutory body. Article 311 of the Constitu¬ 
tion is not attracted. 


Merely because the persons junior to the peti¬ 
tioner have not been reverted does not mean 
that there has been any discrimination and the 
Ail ides 14 and 16 of the Constitution are not 
attracted at all. 1975 (1) Serv LR 502 (Delhi). 

(68) Promotion cannot be claimed as of right. 

A Government servant occupying higher post in 
substantive capacity has alone a legal right to 
occupy the post and he cannot be reduced in 
rank without an opportunity of being heard as 
provided in Article 311. 1975 MPLJ 45. 

(69) Reversion from officiating past — Re¬ 
duction in pay whether amounts to reduction 
in rank. ILR (1974) 2 Cal 373. 

(70) Reduction in rank — Ad hoc appointee 

— Reversion because of pendency of discipli¬ 
nary proceedings — Reversion amounts to re¬ 
duction in rank within Article 311 (2). 1975 

Lab IC 276 (279, 281, 282) (Him Pra). 


(71) Ad hoc or officiating appointments — 
Reversion from — Amendment Rules of 1973 — 
Held that the intended reversion would be bad. 
because the promotions made under the old 
rules, even though called ‘ad hoc* were not 
liable to be cancelled merely on the ground that 
the promotees bad not yet been confirmed m 
their posts. On the other hand, these promo¬ 
tions were regularly made in accordance 

the rules. (1975) 1 Serv LR 580 (DB) (Delhi). 

(72) F.vorv reversion from a higher rank, may 

it be temporary or officiating, is t 

rank; but each such order cannot be said to 
be invalid for the non-compliance wj£WJ P* 
cerlure provided in Article 311. This Article 
j n only when the reversion is by way or 
punishment. An order of reversion simpl’citer 
from a higher, hut not a sul, S tant,v e post do« 
uot amount to a reduction m rank by way or 


punishment. It is an accident of service. 1975 
MPLJ 45 (DB). 

(73) The person confirmed does not acquire 
any special status by virtue of the co nfir mation. 
An order of confirmation if passed under some 
mistake can certainly be revised with a view 
to correct the mistake, such an order being an 
administrative order does not amount to reduc¬ 
tion in rank and does not attract Article 311. 
(1975) 2 Serv LR 222 (Him Pra). 

(74) Indian Police Service (Cadre) Rules 
(1954), Rule 9 — Non-cadre police officer ap¬ 
pointed to cadre post — Continuing to hold 
the post for over 96 months —r Case not cover¬ 
ed by Rule 9 (1) (a) or (b) of IPS Cadre Rules 

— During this period no report contemplated 
by sub-rule (2) made — Petitioner working fo* 
over 8 years as S. P. and as he belonged to a 
joint police service covering some 3 States, was 
suddenly asked to report to another of the 
States covered by the service — He was cur¬ 
sorily appointed as Dy. S. P. in that new State 
—t Order of appointment not saying anything 
beyond that be was appointed to that post —. 
While he was so demoted several others junior 
to him in service appointed to cadre posts —• 
Such appointment tried to be justified as ad hoc 

— Petitioner otherwise aualified to be promot¬ 
ed within Regn. 4 of Indian Police Service (Ap¬ 
pointment by Promotion) Regulations, 1955 — 
Order appointing him as Dy. S. P. was one of 
reversion by way of punishment — No opportu¬ 
nity of being heard afforded to him before 
taking the decision — Ordci was bad in law 
and nence quashed. ILR (1975) Him Pra 214. 

(75) Reversion of the servant to the lower 
grade with the penal conseauence of having to 
pay back portion of the salary earned by her, 
amounted to reduction in rank and the same 
having been done without any notice to her 
amounts to violation of principles of natural 
justice and violation of Article 311 and hence 
cannot be justified. A 1958 SC 36, 1685 Cur 
LT 402 (Punj) and 1966 Cur LJ 813 (Punj), Re¬ 
lied on. n 1972 Cur LI 319 (Punj). 


(76) Order of reversion of socia 


scientist who 


was on probation — Orders based on entries as 
to unsatisfactory working of employee recorded 
in character Roll — Employee not even lntom- 
ed — Failure of natural justice -- Provisions 
of Article 311 (2) attracted. 1970 Lab IC 5 93 

(Delhi). 

(77) When a Government servant has ngn* 
to a post or to a rank either under the terms 
of the contract of employment, express or im¬ 
plied or under the rules governing mecondi- 
Hons * of his service, the termination of theser- 
vice of such a servant or his reduction to a 
lower post is hy itself and prima facie a 

ment tor it operates as a forfeiture of his right 
to hold that post or that rank and to get the 
emoluments and other benefits attached fliereto. 
1970 Lab IC 639 (646, 647) (Tnpura). 

(78) Reversion or Repatriation - It must 
be to original post -- Petitioner in certain 
scheme in Agricultural Department — That 
scheme along with other schemes transferred to 
Horticulture Department — Later on, certain 
schemes retransferred to Agricultural Depart¬ 
ment but not the scheme in which petitioner 
was posted or working on the date of repatria¬ 
tion — Repatriation held was not possible in 
the case of petitioner -- Hetd further that 
although Government had power to transfer 
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servants from one post to another under Arti¬ 
cle 162 and Rule 20-A of the Mysore Civil Ser¬ 
vices Rules, there was no transfer in the instant 
case and die repatriation being on wrong as¬ 
sumption was vitiated. 1970 Lab IC 467 (467, 
468) (Mys). 

(79) Permanent Head-Constable who was 

promoted to temporary cadre of Sub-Inspector 
Armed Police bv selection reverted to his pre¬ 
vious post on the ground other than of ineffi¬ 
ciency or gross dereliction of duty — Rever¬ 
sion amounts to reduction in rank under Arti¬ 
cle 311 (2). 1970 All LJ 1083. 

(80) Reduction in rank —r Officiating Tahsil- 
dar (Tagai Accounts) reverted on discontinuance 
of that post, to his substantive post of Naib 
Tahsildar —r Reversion held not a punishment 
or penalty so as to attract provisions of Arti¬ 
cle 311 (2) — He has no right to contend that 
he should not be reverted as long as there were 
other officers junior to him officiating, parti¬ 
cularly when such posts were seniority-cum- 
merit posts. (1969) 2 Lab LJ 505 (DB) (Bom). 

(81) Civil servant officiating in higher post — 
Reversion to substantive post on ground of in¬ 
eligibility for the post — On facts, held order 
was in violation of Article 311 (2) as it entailed 
evil consequences on petitioner. 1969 Serv LR 
400 (Punj). 

(82) Reversion — Clerk acquiring diploma —* 
Promotions given — Subsequent reversion on 
ground of withdrawal of recognition to diploma 
— Legality. 

Held, that the withdrawal of recognition to 
the diploma had no relevance to the question 
whether A should be continued in the post of 
a Chief Officer. There was no prescription of 
any diploma for the acquisition of eligibility for 
appointment or promotion to the post of a junior 
sanitary inspector when A was promoted to that 
post 

If ffie reversion must fail on the ground that 
jt is based upon an irrelevant ground, the fact 
that die post from which there was a reversion 
was being held temporarily is no ground on 
which the order of reversion could be defend¬ 
ed. 1970 Lab IC 903 (904) (DB) (Mys). 

108. Instances where reversion does not 
amount to reduction in rank.— (1) Sub-Treasury 


. j -- Juspension v. 

aside by Judicial Commissioner —- Reinstate¬ 
ment to post of Superintendent of Surveys —• 
•X erS * on *° P° s t of Sub-Treasury Officer 

with retrospective effect by same order of re- 
^tatement because die post of Superintendent 
n as D by another officer approved by 

v. P. S. C. —. Reversion did not entail penal 
gonsequences — Order not illegal. A 1970 SC 



uces — uraer not illegal, a au 

, 366) •• (1968) 72 Cal WN 817 (821). 
. (2) Person officiating in higher post reverted 
rrfR post on being found unsuitable for 

Officiating post — Reversion is not punishment 
J2& L \n£t a reduction in rank. A 1962 SC 794 
7Qrr > # * 1977 Lab IC 1959 (Bom). (The 
“Osence of communication of adverse entries to 
® e Government servant concerned does not 
Prevent die authority concerned from taking 
*"£se confidential reports into consideration 
while determining the suitability of the Govera- 
m ^Sf servant for promotion.) 

..W Reversion of an officiating incumbent to 
n,s substantive post does not amount to reduc¬ 


tion in rank. A 1964 All 356 (358) 00 A 1972 
SC 2170 (2171) : 1972 Lab IC 1280 00 1973 
Lab IC 1257 (1257, 1261) (HP). 

(4) Where the Government servant was pro¬ 
moted on the basis of a panel framed by a 
Selection Board on an implied term that, if he 
proved himself unsuitable, he would be reverted 
back to his substantive rank and on his failure 
to prove suitability was reverted. Mer6 recital 
of such ground in the order would not render 
the order penal. ILR (1976) 2 Cal 201 (267). 

(5) Applicability —- Reversion of Government 
servant to parent department — Not in nature 
of punishment. (1973) 1 Serv LR 532 (Delhi). 

(6) Article 311 (2) does not deal with the 
question of pension at all. The reduction in 
pension is not equivalent to reduction in rank. 
Reduction in rank applies to a case of a public 
servant who is expected to serve after the re¬ 
duction. A 1960 SC 247 (251). 


(7) Reduction in rank must be a reduction in 
rank in praesenti and not any loss of prospects 
of future advantage. Withholding of increment 
or of promotion or stoppage at the efficiency 
bar or reduction to a lower stage in time scale 
are all instances of loss of prospects of earning 
more than what the employee may be earning 
at the time. The reduction to a lower post or 
on a lower emolument by way of punishment 
would amount to reduction in rank as contem¬ 
plated in Article 311 of the Constitution. A 
1958 Raj 239 (240) (DB). 

(8) There is no forfeiture of any right where 
a person is reverted from a higher post on 
which he was officiating. The reversion cannot 
be described as reduction in rank by way ot 
punishment and provisions of Article 311 i2) 
will not be attracted. The fact that the ser¬ 
vant stands to suffer loss of higher salary is 
not the test for seeing whether the order ot 
reversion is one passed by way of penalty. if 
the Government, after considering the suitabi¬ 
lity of a particular incumbent who had not by 
then acquired the right to hold the post, reverts 
him to his substantive rank or terminates his ser¬ 
vices, in case he is temporary, in accordance 
with the service rules, then that action cannot 
attract the provisions of Article 311. The crux 
of the matter is whether it can be inferred, that 
the Government really intended to take dis¬ 
ciplinary action against the Government servant 
concerned. Whether a particular termination or 
reversion would amount to punishment within 
the meaning of Article 311 (2) would depend 
upon the facts of each case and such determi¬ 
nation will ultimately depend upon the action 
taken by the Government which finally leads to 
the order of termination or in a case of officiat¬ 
ing appointment to an order of reversion. 1966 
Raj LW 262 (269) 00 A 1963 All 358 (360, 
301). 


(9) The words “reduction in rank” mean de¬ 
gradation in rank or status of an officer, in 
physical sense and by way of penalty — A ap¬ 
pointed as teacher-in-charge — Subsequently B 
appointed as senior teacher-in-charge without 
interfering with A’s rank — A not reduced in 
rank. 1963 (0) Fac LR 42 (44) (Cal). 

(10) Where a person holds no permanent ap¬ 

pointment in Government service at all but 
holds only a post on an officiating basis and is 
then transferred to a lower post, mere is clearly 
no reduction in rank. A 1957 Raj 81 (84) 

(DB). 
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(11) Inasmuch as a person holding a higher 
post in an officiating capacity has no right to 
that post, it is immaterial for what reason he 
is reverted, as he cannot be said to be “reduc¬ 
ed” in rank when he has no right to the higher 
post at all. 1958 Jab LJ 187 (199) 00 A 1957 
Raj 81 (82) (DB). 

(12) ‘Reduction in rank’ in Art. 311 (2) 

means reducing to a lower rank due so some 
personal default of the Officer. A fortiori 
the same word in other statutory provisions 
should be similarly construed. If the initial 
appointment to the post be not valid, no ques¬ 
tion of reduction in rank would arise, nor would 
a notice be required in such a case. The 
order in question was not one of reduction but 
of setting aside something which was not ac¬ 
cording to the rule, and for this, the relevant 
part of the rule does not require notice. The 
words ‘the authority or person concerned* in 
the Proviso to S. 30 (1) of the Madras District 
Municipalities Act (V of 1920), should not be 
construed as entitling both to be heard, the 
word ‘or' in the Proviso is obviously meant to 
be alternative but not cumulative. Notice 
would not be required when the reason for the 
order is not the conduct of the person claiming 
the notice. Also loss to him would not require 
notice if he be deprived of what he is not 
legally entitled to. (1959) 2 Andh WR 482 
(483, 484). (A 1950 All 400, Not followed.) 

(13) Order of reversion — On face of it not 
containing stigma — Confidential report cannot 
be gone into to find if stigma was there. A 
1909 Madh Pra 210 (218) : 1969 Lab IC 1211 
(DB) 00 A 1971 Guj 39 (40) : 1971 Lab IC 
168. 

(14) Government servant officiating in higher 

post — Reversion to lower post for admin¬ 
istrative reasons or unsuitability — Not a re¬ 
duction in rank by way of punishment — Arti¬ 
cle 311 (2) not attracted. A 1969 Cal 180 
(193) : 1969 Lab IC 409 (DB) 00 (1969) 1 

SCVVR 922 (925). (Reversion on the ground 
of unsuitability.) 00 A 1971 All 375 (376, 377> s 
1971 Lab IC 976 (FB) 00 A 1971 Andh Pra 1 
(21, 22) : 1971 Lab IC 30 (FB) 00 1968 Lab 
IC 854 (856, 857) (Punj). (Order not affecting 
employees’ chances for promotion — Reduction 
is not punishment.) 00 A 1966 Raj 8 (11) (DB) 
00 ILR (1966) 1 Punj 84 (122) 00 A 1962 

Punj 476 (477) 00 (1957) 2 Mad LJ 515 (510) 
00 1979 Serv LJ 727 (734, 735) (Delhi) 00 1979 
Lab IC (NOO 130 (J & K) 00 (1976) 1 Serv 
LR 295 (306) (DB) (Pat) 00 1976 Serv LJ 535 
(538) (Madh Pra) 00 1974 Lab IC 917 (918) 
(J & K) 00 1973 Lab IC 1085 (1088) (Gauhati) 
00 1971 Lab IC 349 (350) (DB) (All) 00 A 
1971 All 122 (128, 129) : 1971 Lab IC 293 00 
1970 Lab IC 440 (458) (Delhi) 00 1909 Serv 
LR 782 (Delhi). (Mere reversion for failure 
to satisfy the test of efficiency and removal of 
name from list E maintained under Punjab 
Police Rules is not a reduction in rank at all 
within the meaning of Art. 311 (2).) 

(15) Service Rule requiring that Member of 
State Forest Service cannot hold in substantive 
capacity post of conservator of _ Forests or that 
superior to it — Person holding substantive 
post of Dy. Conservator of Forests occupying 
post of Conservator of Forests in officiating 
capacity — Person not allowed to continue as 
Conservator of Forests — No reduction in rank. 
A 1969 All 370 (374) (DB). 


• 

(10) Transfer . of petitioner . from officiating 
post to post of substantive grade with all other 
emoluments —- Transfer neither by way of 
punishment nor leaving any stigma . on his 
future career — Transfer could neither violate 
provisions of Sec. 577 (e) nor could it amount 
to reduction in rank or demotion. 1964 All 
LJ 965 (968). 

(17) Appointment by mistake to higher post 

— Order modified by State Government on re¬ 
presentation and another person appointed —• 
Not a punishment and not a reduction in rank 
of the person promoted by mistake. A 1963 
All 316 (318) 1977 SLWR 435 (446) (Punj) 

00 1975 Lab IC 1015 (All) °° (1973) 2 Serv 
LR 720 (Punj). 

(18) Upgradation of Post —, Ad hoc fitment 
of employee in the upgraded post — Retrans¬ 
fer to substantive post — Not reduction in 
rank. (1978) 1 Kant LJ 188 : 1978 Lab IC 
(NOC) 146. 


(19) Reversion to parent department — De¬ 
putation without any fixed tenure — Reversion 
at the stage which he held 17 years back —• 
Reversion as such is not illegal but is a serious 
infirmity. (1975) 1 All LR 402. 

(20) Reduction in rank — Fixation of pay 

— Correction of error — Does not amount to 
any punishment — Fixation of pay is the nor¬ 
mal exigency of service. (1973) 1 Serv LR 192 
(All). • 

(21) If a person holds a particular post and 
is temporarily taken to a higher post, he can¬ 
not be said to hold the higher post. The re¬ 
version, therefore, from a higher post to a 
lower post, whatever may be the reason, does 
not afford the safeguard which is provided 
under Article 311. A 1958 Raj 245 (246, 247) 
(DB). 

(22) Where the petitioner, officiating as Head 
Draftsman, was reverted to his substantive post 
as an administrative measure in pursuance of 
a regulated policy of the Government control¬ 
ling the promotion of draftsmen and was in¬ 
spired by the test of seniority-cum-merit and 
not as a penalty or punishment, the High 
Court in its discretion under Article 220 should 
not interfere with such an order. A 1960 Punj 
65 (66). 


(23) Member of Indian Police Service ■ in 
funior scale of pay officiating in higher post in 
senior scale — He can be reverted after trial 
in the higher post or for administrative reasons 
— Such reversion is not reduction in rank. 
A 1964 SC 423 (429). 

(24) Reduction in rank — Reduction result¬ 
ing from normal administrative decision to cor¬ 
rect a mistake — No penalty involved 
Article 311 (2) not attracted. A 1903 Cal 503 
r 565) (DB) 00 (1966) 1 Lab LJ 265 (270) (DB) 

(25) The transfer of a person, appointed sub¬ 
stantively or on an officiating basis to a tempo¬ 
rary post, from such post to a lower post will 
not per se amount to a reduction m rank 
within the meaning of Article 311. A 1958 
SC 36 (48) •• A 1957 SC 880 (887) •• A 1958 
All 741 (746) (FB) ow A 1957 Andh Pra 794 
807) (DB) 00 1977 Lab IC 529 (Punj) 

(26) Reversion from a post temporarily held 
by a Government servant does not per se 
amount to reduction in rank when the appoint¬ 
ment held by him is not a substantive appoint¬ 
ment But this is a rule of presumption and 
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open to rebuttal and c^n be* rebutted bv the 
furrounding circumstances pn the record. A 

1966 Orissa 173 (179, 180) (DB) A 1958 

^%T)vJ(iere an order of reversion from a 
higher post to which employee was promoted 
temporarily sometime back did not 'depr v 

him of future chances of promotion, from the 
mere fact that he*was subsequently superseded 
by other persons, it could not be said that 
was reduced in rank, and no relief could be 
given to him against his alleged supersession. 

(1966) 12 Fac LR 264 (271) (Cal). 

(28) Government servant holding higher rank 
on temporary basis — Reversion to substantive 
post —- Juniors allowed to continue in the 
higher post — Order reverting casting no 
stigma — Order, held, could not be 

A 1969 Orissa 215 (218, 219) : 1969 Lab IC 
1118 (DB). t , 

(29) Reversion of a Government servant from 
an officiating post to his substantive post no - 
withstanding that his juniors are retained ; : 
the higher posts does not by itself a £P.° u 7^o ( \ 
a reduction in rank. ILR (1966) Cut 503 (546) 

(30) Even a substantive appointmenet to a 
temporary post does not create a lien in favour 
of the person appointed in regard to such a 
post and he can be transferred to a lower post 
at the mere will of the Government. A 

SC 36 (42) •• A 1955 Punj 229 (230, 231) 

[But see A 1954 Ajmer 22 (23).] 

(31) Appointment of non-cadre °® c .f r . 

cadre post —r Appointment on ground that no 
cadre officer was available — Reversion o 
non-cadre officer when such cadre officer be- 
came available — Reversion cannot attract 
Article 311. A 1965 Ker 84 (88) (FB). 

(32) Conditional promotion — Subsequent 
reversion held not reduction in rank. _ A two 
Ker 233 (236). (A 1964 .SC 600, Distmg.) 

(33) Reversion of promoted civil servants 
Servants can continue to remain by promotion 
only so long as posts are available ; At er 
disappearance of vacancies, order putting P ro " 
motees to their original posts is Innocuous and 

justified. A 1968 All 279 (281) : 1968 Lab IC 
1030. 

(34) Reversion of promoted civil servant 
When a servant is not entitled to a rank 
which he is promoted and in fact was appoin - 
ed by mistake if that mistake is corrected on 
representation of adversely affected servan , 

fight of promoted servant cannot be A s fi o-rS 
be taken away from him. A 1968 All 279 

(281, 282) : 1968 Lab IC 1030. 

(35) Persons provisionally promoted under 
Rule 31 of Kerala State and Subordinate Ser¬ 
vices Rules, 1958 reverted after duly selected 
candidates became available —*■ Article no 
•pplicable since reversion was not by way o 
Penalty. A 1966 Ker 262 (264). 


There is no reversion attracting 


iranster held did not amount to 
rank. A 1962 All 413 (419, 420, 421) (DB). 

(37) Servant confirmed on a post 
mation set aside in appeal as contemplated by 
rules — There is no question of punishment 


_ Article 311. 

A** 1967 Madh Pra 79 (80) (DBf. 

(38) Where a person is reverted trom his 
higher officiating post to his substantive post 
in order to be dismissed from service, the re¬ 
version to the substantive post will not amount 
to reduction in rank as it is only of a preli¬ 
minary or intermediate character, and does not 
constitute in itself the punishment fended to 

be inflicted. (1957) 61 Cal WN 815 (826) 

^(39) Reversion on account of promotion of 

some senior officer to the P° st “ no JT® 1 
in rank. A 1963 Orissa 164 (165, 166) (DB). 

(A 1958 SC 36, Disting.) 

(40) Government servant promoted on depu¬ 

tation for stipulated period —- Reversion to his 
substantive post prior to expiry of period — 
It will not constitute dismissal, removal or re¬ 
duction in rank within Art. 311 (2) e J Y en 

motive behind such action is to punish the ser¬ 
vant for misconduct, negligence or inefficiency. 

1969 Lab IC 721 (723) (Cal). 

(41) Reversion from post on which no lien 
held — Resultant loss of pay — Not m the 
nature of penalty — Show cause notice not ne¬ 
cessary —- Article 311 not violated. A 1963 
HiTpra 54 (55) •* 1971 Lab IC 905 (906) : 

1971 All LJ 1287. ,, 

(42) ‘Reduction in rank* — Government ser¬ 
vant losing two places in seniority and also 
losing two steps in his time-scale by torteiture 
of two years of his pay permanently q Not a 
case of ‘reduction in rank* under Art. 311 (2). 

A 1968 Ibinj 7 (10) : 1968 Lab IC 44 (FB). 

(ILR (1954) Cut 684 and A 1959 Orissa 167, 

NO [See°aiso (1977) 2 Serv LR 850 (861) (Delhi). 
(Adverse remarks not communicated — Rever¬ 
sion illegal.) ] 

(43) Applicability — Order passed under 

service rules reinstating Government servant 
and regularising period of his suspension and 
dismissal — Order resulting in denial of part 
of emoluments and grade increments which 
he would have drawn had he not been suspend¬ 
ed or dismissed —*■ Held, Art. 311 (2) was not 
attracted, as the order could not be regarded 
as reduction in rank within Art 311 (2). 1968 

Cur LJ 247 (255). 

(43A) Reversion of Government servant — 
Statement in reversion order of Government 
servant that he has failed to pass departmental 
examination does not cast any stigma on him 

_ Statement not requiring any explanation 

from him — Question of affording him op¬ 
portunity does not arise. 1973 Lab IC 1425 
(1429) (All). t , 

(44) Reduction in rank due to fixing Gov¬ 
ernment servant’s proper place in service in 
accordance with service rules — Reduction 
not being by way of penalty — Article 311 
not attracted. A 1968 Ker 234 (237) (FB). 

(45) Reduction in rank — Withdrawal of 
powers of Civil Judge Class I and asking him 
to exercise powers of Civil Judge Class II — 
No reduction in rank. A 1976 MP 25 (FB). 

(46) Central Government equating the posts 
of Senior Assistant Conservators of Forests al¬ 
lotted from the former Mysore State with that 
of the Deputy Conservators of Forests allotted 
from the former States of Bombay and Hydera¬ 
bad and the posts of the Assistant Conservators 


"A” in the citations stands for AIR 
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Sub-Assistant Conservators of 
Forests allotted from the former State of 

Mysore and that of the Assistant Conservators 

MH tted from the former State of 
Madras with the posts of Assistant Conservators 

RnrSl eStS fr ? m J the former States of 

Bombay and Hyderabad Held, it could not 

k e cil s /ri ^ at decision of the Government 
resulted in reduction of the rank of the peti¬ 
tioners from the Mysore State. (1965) 2 Law 
Rep 385 (391) (DB) (Mys). 

(47) Even assuming that the servants of the 

Devaswom Board are Government servants, 
when their reversion is not made as measure 
ot punishment for any misconduct on then- 
part and the same has been brought otherwise 
than by way of punishment, they cannot claim 
protection under Art. 311. 1959 Ker 21 (23) 

(DB). 

(48) Petitioner holding substantive post of 

Sub-Inspector temporarily promoted as Circle 
Inspector — Selection for promotion to Circle 
Inspector s posts from cadre of Sub-Inspectors 
made by Departmental Promotion Committee 
and petitioner reverted to substantive post as 
result of selection — Held, that rules did not 
enjoin Promotion Committee to record reasons 
for its decision and in absence of any whimsi¬ 
cal, arbitrary or mala fide exercise of power 
in matter of selection Court had no right to 
interfere —^ Held further, even though, as con¬ 
tended, action might have affected petitioner 
in matter of seniority in his substantive rank 
and his future chance of promotion, there was 
no imposition of punishment so as to attract 
Article 311. 1966 Ker LT 1163 (1166, 1167, 

1168). 

(49) Temporary Moharir appointed and pro¬ 

moted as temporary Revenue Clerk — He can 
be reverted to his original post. (1966) 12 

Fac LR 264 (269) (Cj3). 

(50) Reversion — Promotion on provisional 
or temporary basis — 2nd Fireman Gr. C 
promoted as Diesel Assistants — Reversion —. 
Appointment being provisional, reversion was 
valid. 1979 Lab IC 627 (632) (DB) (Ker). 

(51) Where a constable officiating as Assis¬ 
tant Sub-Inspector, claiming to have been ap¬ 
pointed as a literate constable, who had not 
passed examination for Assistant Sub-Inspectors, 
was reverted to his substantive post of constable, 
reversion was held to be not unjust. 1969 Lab 
IC 496 (498) (Pat). 

(52) Probationer officiating in higher post 
and continuing therein after expiry of period 
of probation —> Reversion to original post for 
unsatisfactory work is permissible under Ser¬ 
vice Rules — Article 311 (2) does not apply 
to such cases of reversion. A 1962 SC 1711 
(1715). 

Article 311 has no application when an 
of reversion from superior post is passed, 
not by way of punishment but for other rea¬ 
sons which are not personal to and which have 
nothing to do with the work of the servant. 

A 1963 Orissa 164 (165) (DB). 

(54) Where the Government servant had no 
right as such to hold the post in Class I ser¬ 
vice and his promotion to officiate in Class I 
service was only to test his suitability or other¬ 
wise for being retained in Class I service and 
the promotion committee on a review or con¬ 
sideration of his work came to the conclusion 



ta a ri»« T aS DO ‘ suit ? hle for being continued 
3 * se rvice and reverted him to his sub- 

or^rank £i& ™ ClaSS i 11 retainin 8 bis seniority 
__ r f rUc with no penal consequences as his 

lot B i? t 5 ot 5 er benefits in Class II wen 

SSWfiC to -3 

Pin 283 <im e : e i£& lSTk? 4 1188. 1968 ^ 

P ( W rf” 1 /? • Se fy ice °J Engineers, Class I, 
(1966) Service Rules 

’ ***’ 5 ^ (b)» 8 —- Non-constitution of 

screen mg committee within prescribed period 
by Government — Government cannot take 
die plea of automatic reversion of officer after 
expipr of three months from date of enforce- 

(P^j) ° f FUje ‘ 1969 Lab IC 795 <800 ^ (DB) 

R( wjuj** 011 in rank — Government ser- 
vant m higher post of technician terminated 
and offered lower post of Instructor by orders 
ot same date —- Servant joining lower poet 
after termination of service — Effect _ Acqui¬ 

escence in termination order and acceptance 
of fresh appointment — No reduction in rank 

zr. A £ cIe doos not appIy - n-R (1974) 

Him Pra 1051. 

(57) Where. the Government transferred the 
Block Education Officers as Masters after up¬ 
grading the posts of Block Education Officers 
and prescribing a higher qualification therefor, 
the transferred employees could not be said to 
have been reverted on transfer merely because 
they held administrative posts when, before 
upgrading, the posts of Block Education Offi¬ 
cers and Masters were at par and interchange¬ 
able and intertransferable. 1978 Lab IC (NOC) 
85 (Punj). 

109. Mala fide order of reduction.— (1) Mala 
fide does not necessarily involve a malicious 
intention. It is enough if the aggrieved party 
establishes that the authority making the im¬ 
pugned order does not apply its mind to the 
matter in question or that tne impugned order 
is made for a purpose or upon a ground other 
than what is mentioned on the face of the 
order. 1968 Lab IC 735 (739) (Cal). (Where 
an allegation of mala fldes is maae by a delin¬ 
quent officer in a departmental enquiry, the 
Enquiry Officer should allow the officer to ad¬ 
duce evidence in support of his contention. 
Especially where such allegations are supported 
by documentary evidence, it is necessary that 
such allegation should be controverted or 
denied by means of affidavits to be filed by 
persons against whom tbe allegations have 
been made. It is not correct on the part of 
the Enquiry Officer to disallow the delinquent 
officer to adduce evidence in support of those 
charges.) po A 1964 Cal 265 (272). 

(2) Probationer — Officiating in higher post 
for more than probationary period — Rever¬ 
sion to original post by way of punishment — 
Order mala fide —- Non-compliance with Arti¬ 
cle 311 (2) — Reversion is illegal. A 1962 SC 
1711 (1715, 1716). (A 1957 Punj 191, Revert 

ed.) 

(3) Termination order — Penal character or 
mala fide nature of order should be proved 
strictly. Mere suspicion, even if strong is not 
sufficient (1965) 11 FLR 127 (130) (Cal). 

(4) Before charging a person with disobe¬ 
dience, a disciplinary authority must be sure 
of a prima facie case against such person. 

To charge a person with disobedience, without 
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being so sure, reveals a fault finding mind and 
a mala fide disposition. Further in a case 
where the person charged had not shown cause 
but had asked for being relieved from show¬ 
ing cause, it is of utmost necessity that disci¬ 
plinary authority examine case with greater 
care, before he makes up his mind about guilt 
of the person. An order which does not show 
any such care, was one not made in good 
faith and offends against principles of natural 
justice. (1962) 1 Lab LJ 317 (323) (Cal). 
(Prayer for extension of time for reporting at a 
particular office, with sickness as cause — 
Time extended — Before its expiry, issue of 
show cause notice and order of dismissal quash¬ 
ed.) 

(5) When an authority Is vested with a 
power but he is required to consult an advi¬ 
sory body before taking its decision, the re¬ 
sponsibility for the decision or the final action 
that emerges is that of the authority who is 
entrusted with the power. If the authority 
concerned fails to apply its mind and to exer¬ 
cise its discretion, the order will be vitiated by 
mala fides. Where the Government mechani¬ 
cally acted upon the advice given by the Pub¬ 
lic Service Commission and reverted the peti¬ 
tioner from his officiating higher post to his 
substantive lower post without applying its 
mind to the credentials and the exceptional re¬ 
cord of the petitioner upon which they had 
acted for a long time and to the question whe¬ 
ther there were any changed circumstances 
furnishing a consideration for a contrary deci¬ 
sion. Held, that the impugned order of rever¬ 
sion was invalid owing to mala fides. A 1964 
Cal 265 (272, 273, 274). 

(6) Merely to say that an order or action 
taken by the authority is mala fide has no 
meaning. When mala fide is alleged, the par¬ 
ticulars and details of facts on which it is 
based or the reasons upon the basis of which 
it is urged have to be stated in the petition 
so as to enable the authority concerned to 
have an opportunity to give a proper reply to 
any such allegation. Mere allegations without 
giving opportunity to meet them would go 
against the principles of natural justice. Ques¬ 
tion whether Government authority applied its 
own mind or mechanically followed advice of 
advisory body depends on facts and circum¬ 
stances of each case. A 1968 Punj 324 (327) 
(DB). (Where at no stage the petitioner ever 
averred that the order made by the State Gov¬ 
ernment in his case was not a decision of it on 
consideration of the relevant aspects of the 
case but that it was a mere acceptance of the 
advice of the Punjab Public Service Commis¬ 
sion, and nothing more, and the State Govern¬ 
ment had no adequate opportunity to give a 
reply to any such matter at the proper stage 
it was not just and appropriate to accept the 
contention raised for me first time in Letters 
Patent Appeal.) 

(7) According to Art. 320 (3) (b) a State 

Service Commission has to be consulted in 
making appointments and on the suitability of 
candidates promoted. It is a constitutional 
duty which a Public Service Commission per¬ 
forms. Even if it is considered as a provision 
not enforceable in a Court, vet the advice 
given under it is entitled to aue respect and 
it Is an eminently relevant consideration for 


the State Government in promoting or conti¬ 
nuing the promotion of an officer. If after 
considering the advice and the other relevant 
materials the State Government takes a deci¬ 
sion, it cannot be said that the decision is 
mala fide. A 1968 Punj 324 (328) : 1968 Lab 
IC 980 (DB). 

(8) If any party wants to invoke the jurisdic¬ 

tion of the High Court on the allegation that 
the State or its Officers were actuated in super¬ 
seding his claim on the ground of mala fides, 
then that party should put forward his case 
in the clearest possible terms. He must men¬ 
tion in his affidavit not merely accusations but 
reasons in support of those accusations. He 
must also substantiate those grounds by neces¬ 
sary evidence. (1963) 2 Mys LJ 248 (249) 

(DB). 

(9) Malice would vitiate the exercise of any 
statutory power. But it has to be established 
by sufficient materials. When an officer is pro¬ 
moted to a higher rank in an officiating capa¬ 
city, he is on trial in that higher capacity and 
it is for die competent authorities to assess 
his performance and not for the Court in writ 
proceedings. (1968) 72 Cal WN 817 (822). 

(10) An enquiry against an employee is not 
tainted with bad faith at its inception just be¬ 
cause the employee is asked in the charge-sheet 
itself to show cause why he should not be 
punished or because the enquiring officer had 
been required to hold the enquiry on receipt 
of the employees’ written statement. The 
charge-sheet merely suggests that in view, of 
the charges made against the employee, he is 
to show cause why he cannot be awarded any 
of the three modes of punishment contemplated 
by Art. 311 and if at the enquiry the enquiring 
officer is satisfied that the charges are baseless 
there is no question of punishment. As such, 
it cannot be said that the enquiry was started 
with the sole object of punishing the employee. 
The enquiry is not therefore tainted with bad 
faith at its inception. The enquiring officer 
must hold the enquiry to submit a report even 
when the written statement of the employee is 
so convincing that the charges automatically 
fall to the ground. Hence if the enquiring 
officer is asked to hold the enquiry after re¬ 
ceiving the written statement, it does not show 
that the enquiry is tainted with bad faith at 
its inception. A 1967 Cal 29 (30).' 

(11) Reversion — Mala fides — Plea of _ 

Particulars of grounds should be given _ Plea 

raised for first time in Letters Patent Appeal 
not acceptable — (Letters Patent fLah), 
a. 10). A 1968 Punj 324 (327). 

(12) Reversion — Officiating employee under 
suspension reverted during pendency of de¬ 
partmental enquiry — Nothing incriminating 
against employee came to light during the 
period of suspension — Order of reversion 
biased — Article 811 violated. 1977 SLWR 
416 (Punj). 

110. Reversion from officiating post on 

ground of incompetency or unfitness_(1) In 

cases of reversion from officiating higher post 
to a substantive lower post on the ground of 
in competency to hold the higher charge, rever¬ 
sion is only a matter of ordinary administrative 
course and not a punishment, so as to amount 
£ a reduction in rank”. A 1958 Cal 623 
(624) A 1971 Orissa 217 (217) • 1971 Lab 
IC 1143 - (1957) 61 Cal WN 849 (855) - 

A 1956 Cal 662 (667) 00 A 1956 Madh B 172 
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(173, 174) A 1950 Nag 113 (115) (DB) °* 
(1955) 59 Cal WN 859 (866, 807) (DB) 00 A 
1954 Cal 383 (385). (Reversion for inefficiency 
is in normal course and not punishment.) 00 A 
1969 Punj 131 (133) : 1969 Lab IC 573 ° # 
A 1968 Punj 324 (320) : 1968 Lab IC 980 
(DB). (Removal from the ‘May be tried list* 
for promotion could not be said to be by way 
of penalty; as it had no effect at all.) 00 1968 
All LJ 737 (740). 

(2) Reversion from officiating post to sub¬ 
stantive post — Motive behind reversion not 
relevant. A 1974 SC 423 (430) : 1974 Lab IC 
353. 

(3) State Cadre Officer of Indian Administra¬ 
tive Service — Promotion to tenure post under 
Government of India —>• Reversion to State 
Service before expiry of tenure period —- Rea¬ 
son for reversion, unsatisfactory performance 
— Reversion amounts to reduction in rank in¬ 
volving stigma — Non-compliance with Arti¬ 
cle 311 (2) — Order not sustainable. A 1970 
SC 77 (Prs. 13, 16). 

(4) Reduction in rank —r Reversion of one 
out of several officers from officiating post to 
substantive post — Adverse entry in character 
roll as basis for reversion — Order amounts 
to reduction in rank —- Order is also discri¬ 
minatory and violative of Arts. 14 and 16 of 
the Constitution. A 1974 SC 423 (431, 432) s 

1974 Lab IC 353. 

(4A) Reversion from officiating post to sub¬ 
stantive post allowing juniors to retain their 
officiating posts — Procedure under Article 311 
not followed — Even notice to show cause not 
issued — Order held liable to be quashed. 

1975 Serv LWR 641 (DB) (Punj). 

(4B) Reversion to substantive post for com¬ 
mitting irregularities in work — Order 
penal character and non-compliance vQth Arti¬ 
cle 311 (2) would render it invalid- iy/o aerv 

LR 302 (Punj). , , . , 

(5) Reversion — State employee selected tor 

service under Central Govt. on probation -- 
Reverted to parent department being found un¬ 
fit — Order of reversion has penfj conse¬ 
quences — Hence hit by Article 311, as no 
opportunity was given to him to show caiue 
against proposed reversion. 1977 Cur LJ 
(Civil) 347 (Punj). 

(5A) Reversion — Officer holding superior 
post m officiating capacity — Reversion to sub- 
stantive post mala nde or for collateral 
pose or by way of penalty — Compliance with 
Article 311 is necessary. A 1971 SC 1224 
(1228). 

(6) Person officiating reverted for unsatisfactory 
wor k — Reversion does not amount to reduction 
in rank — Government has a right to consider 
suitability of person to hold position to which 
he had been appointed to officiate and it is 
entitled for that purpose to make enquiries 
about his suitability — Losing some places in 
seniority list is not tantamount to , induction in 

rank. A 1966 SC 1529 (1532, 1534, 1535). 

(W. P. No. 531 of 1961, D/- 12-12-1962, Re¬ 
versed.) 00 A 1970 Orissa 12 (15) : 1970 Lab 
IC 50 (DB). (Such an order of reversion was 
not satisfactory, did not involve any^^gmsi 
and did not attract Art. 311 (2).) 1965 All 

LJ 819 (822, 823). 

(7) Where an order of reversion of a person 
who had no right to the post, does not show 


ex facie that he was being reverted as a mea¬ 
sure of punishment or does not cast any stigma 
on him, the Courts will not normally go be¬ 
hind that order to see if there were any moti¬ 
vating factors behind that order. Hie Supreme 
Court observed that the whole position in law 
was confusing. It is time that the whole 
question was considered de novo and it would 
be better for all concerned and avoid a lot of 
avoidable litigation if it should be held that 
the reversion of a probationer from a higher 
to a lower post or the discharge of a proba¬ 
tioner, or the aischarge from service of a tem¬ 
porary servant cannot be questioned except on 
the basis of mala fides in the making of the 
order. A 1975 SC 2292 (2294, 2295) 00 (1974) 
78 Cal WN 618. 

(8) Where a person is reverted from an offi¬ 

ciating post to nis substantive post on the 
ground of unsuitability, he cannot be said te 

Be reduced in rank. (1955) 59 Cal WN 859 

(867) (DB) 00 A 1960 Punj 244 (247). (Re¬ 

version on being found not up to the mark 
after trial.) oe 1978 Lab IC 759 (760) (DB) 

(Pat) 00 1975 MPLJ 45 (57) (DB) 00 1971 All 

LJ 260 (DB) eo (1971) 1 Serv LR 784 (Punj). 

(9) Permanent Head Constable who was pro¬ 

moted to temporary cadre of Sub-Inspector 
Armed Police by selection reverted to his pre¬ 
vious post on the ground other than of ineffi¬ 
ciency or gross dereliction of duty — Rever¬ 
sion amounts to reduction in rank under Arti¬ 
cle 311 (2). 1970 All LJ 1083 (DB). • 

(10) Reversion — Petitioner senior most 

Principal serving on ad hoc basis — Work no *' 
unsatisfactory — Allegation of financial irregu¬ 
larities and stoppage of increments previously 
__ Held, subsequent reversion without any in¬ 
quiry was hit by Art. 311. 1977 Lab IC (NOC) 

142 (Delhff. 

(11) Cadre Officer in iunior scale promoted 
to officiate in senior scale reverted to substan¬ 
tive post on the ground of unsuitability and 
non-cadre officer appointed in his place —< 
Not a penalty. A 1968 SC 754 (759). 

(12) Rule 49 of the Civil Services (Classifi¬ 
cation, Control and Appeal) Rules enumerates 
different forms of punishment. Reversion to 
the substantive rank is not one of the prescrib¬ 
ed punishments. This may take place under 
the rules in the ordinary course. An employee 
may in a given case be reduced for proved 
unfitness or incapacity. ILR (1957) 9 Assam 
223. 

(13) Where the petitioner who was Office 
Superintendent in the office of the District 
Magistrate was reverted to the post of a clerk 
on the ground that he was not up to the mark 
but just before four or five days before the 
reversion order was passed he was regarded bv 
the District Magistrate as very efficient. Held, 
that it must be inferred that the reversion order 
was by way of penalty on the ground that he 
was held not up to the mark. A 1959 Tripura 
2 (4). 

(14) All the relevant factors have cot to be 
considered, for finding out as to whether even 
in the case of a Government servant who is 
holding an officiating post, an order of rever¬ 
sion to his lower substantive post does or does 
not amount to reduction in rank. If the order 
of reversion entails the postponement of the 

. Government servant’s future chance of promo¬ 
tion, then, such reversion must be only aftei 
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compliance with the provisions of Article 311. 
A 1965 Mys 164 (166, 167) (DB). (Govern¬ 

ment servant reverted from higher officiating 
post to his substantive lower post without giv¬ 
ing any reason for reversion —* Subsequently 
he was informed that reversion was on account 
of confidential report unfavourable to him 
Reversion resulted in postponement of his 
further promotion for one year and his juniors 
became nis seniors —. Held, that reversion 
amounted to reduction in rank for purpose of 
article and order of reversion without giving 
reasonable opportunity to show cause against 
such reduction in rank was illegal.) 

(15) Even in the case of a civil servant who 
Is officiating in a higher post, reversion to a 
substantive post which involves a stigma and 
a. penal consequence amounts to reduction in 
rank within the meaning of the article. A re¬ 
version which imperillea future chances of pro¬ 
motion entails penal consequences. Where in 
reverting an officiating Aval Karkun _ to his 
substantive post of a clerk an imputation is 
made against him that his work was unsatis¬ 
factory and his record was not good, it is a 
clear stigma on his work as an Aval Karkun 
and entails penal consequences, as his future 
chances of promotion would undoubtedly stand 
imperilled. If the person was not yet found 
eligible for confirmation, it might have been 
possible for the conforming authority to desist 
from making the confirmation, and the post¬ 
ponement of confirmation in that way would 
not have amounted to a reduction in rank. 
But when the confirming authority did not 
stop with the postponement of the confirmation, 
but reverted him to his substantive post on 
the ground that he had not given a good ac¬ 
count of himself as an Aval Karkun and that 
his record in that post was not good, the re¬ 
version is a punishment, and so a reduction in 
rank. And since it was not made after afford¬ 
ing a reasonable opportunity the impugned 
order cannot be sustained. 1968 Lab IC 838 
(840) (Mys) (DB). 

(16) Indian Police Service —. Member revert¬ 
ed from higher officiating post of Superintendent 
of Police to substantive junior post of Assistant 
Superintendent of Police for unsatisfactory con¬ 
duct —*• Order entailing loss of pay as well as 
loss of seniority and affecting future chances 
of promotion —» Amounts to 'reduction in rank* 
within Art 311 (2). A 1964 SC 423 (428, 
429, 430, 431, 433, 434, 435, 436). (A 1962 
Pun} 516, Reversed.) 

(17) Engine driver found medically unfit for 
the post oeing absorbed in another post ear¬ 
ning less emoluments does not amount to re¬ 
duction in rank within meaning of Art 311 (2). 
A 1966 Pat 184 (186) (DB). 

(18) P working as Assistant Station Master 
•— Selection or P as Section Controller —• 
Subsequent confirmation of P in that post —♦ 
On finding P physically unable to carry out 
duties of Section Controller, appointment of P 
a* Asstt Station Master in same pay scale —• 
Subsequent promotion of P as Station Master 
•— Held, even though alternative equivalent 
appointment as Asstt. Station Master was made 
available to P by reason of his physical condi¬ 
tion, his rank In higher position, earned by 
selection, could not be subordinate to rank of 
his erstwhile seniors in parent post. (1969) 1 
Mys LJ 175 (177) (DB). 


(19) Punjab Educational Service (Provincia 
lised Cadre) Class III, Rules (1961), Rule 6 — 
Proviso to R. 6 (3) prohibits extension of period 
of probation beyond three years —» Probationer 
officiating in permanent post —. Allowed to 
continue in that post after expiry of three 
years —> No express order of confirmation pass¬ 
ed — He must be deemed to have been con¬ 
firmed in that post —■ Subsequent removal 
from service without following procedure in 
Punjab Civil Services (Punishment and Apneal) 
Rules, 1952 or conforming to constitutional re¬ 
quirements of Article 311 is invalid. A 1968 
SC 1210 (1212, 1213). 

(20) Appointment on probation to Punjab 

Civil Service —r Requisite probationary period 
over — No formal order extending the proba¬ 
tionary period —. Enquiry consisting only of 
charge-sheet and explanation of civil servant 
•— No further proceedings undertaken — Re¬ 
version to substantive post —r Order of rever¬ 
sion, held, did not amount to punishment —« 
Civil servant could not, by virtue of the pro¬ 
bationary period being over, claim to have a 
substantive appointment —. Reversion by itself 
did not amount to punishment. A 1968 SC 
1089 (1095). (L. P. A. No. 157 of 1959, D/ 

7-1-1963 (Punj), Reversed.) 

(21) Appeal by petitioner against order dated 

4-9-62 promoting two of his colleagues as Head 
Assistants, on recommendation of Departmental 
Promotion Committee, in preference to peti¬ 
tioner who was seniormost Assistant in Depart¬ 
ment —> Appeal allowed by ^Lieutenant Gov¬ 
ernor on 2-2-66 inter alia on ground that pro¬ 
motion committee had adopted procedure of 
selection on basis of merit-cum-seniority instead 
of seniority-cum-merit —. Order of Secretary 
dated 1-4-66 appointing petitioner as Head 
Assistant with immediate effect in pursuance 
of appellate order — Lieutenant Governor’s 
successor reviewing his predecessor’s prder on 
17-6-66 and holding that correct way *to carry 
out that order was to refer matter afresh to 
Selection Committee —. In pursuance of order 
petitioner reverted as Assistant on 2-7-66 — 
Held, on construction of order dated 2-2-66, 
that petitioner was entitled to be appointed as 
Head Assistant with effect from 4-9-62 and 
order of Successor Lieutenant Governor was 
liable to be quashed —> Held, further, assum¬ 
ing petitioner was appointed Head Assistant in 
officiating capacity by order dated 1-4-66, the 
reversion from officiating rank in pursuance of 
illegal order dated 17-6-66 amounted to reduc¬ 
tion in rank within meaning of Art. 311 (2) 

and provisions thereof not having been com¬ 
plied with, order of reversion was unconstitu¬ 
tional and void. A 1967 Hipi Pra 34 (37, 38). 

(22) Reversion on ground of adverse remarks 
■—- High Court can examine those remarks in 
details to find out the motive behind reversion. 
1980 Raj LW 188 (200) (DB). 

(23) Adverse entries — Communication to 
concerned person before taking it into consi¬ 
deration for purpose of promotion — Neces¬ 
sary on principles of natural justice except in 
Mcepjjenal cases. 1979 Lab IC (NOC) 141 

Demotion on ground of financial strii> 
gency.—> (1) Petitioner confirmed in the post 
Of Headmaster of Primary School — Reversion 
to post of Asstt. Master with lower salary on 
account of financial stringency — The order of 
demotion deprived the petitioner of a higher 
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Articles 310 & 311 —* Note 111 (contd.) 
salary, as such it amounted to punishment even 
though the reduction is not on account of mis' 
conduct on his part but due to financial strin¬ 
gency —r Petitioner entitled to protection 
granted under rule at page 193 of District 
Board Manual. A 1956 All 460 (461, 462). 

112. Extension of probationary period — 
See also Note 7.— (1) An order of the Gov¬ 
ernment imposing a penalty upon a person who 
is no longer in its service is a nullity. An 
order, however, passed by the Government with 
respect to the service term of its servant merely 
extending his probation does not amount to 
imposition of penalty within the meaning of 
the Civil Services (Classification, Control and 
Appeal) Rules. ILR (1963) Andh Pra 1130 
(1135). 

(2) It Is permissible for an appointing auth¬ 
ority to extend the period of probation for the 
purpose of enabling it (the appointing auth¬ 
ority) to decide whether the person appointed 
to a service, class or category, is fit tor the 
full membership. An order extending the 
period of probation does not amount to impos¬ 
ing a penalty on the Government servant. In 
such a circumstance it is not correct to say 
that either Art. 311 (2) of toe Constitution or 
R. 17 (b) of the Ci 
Control and Appeal) 
as no charges were framed and no opportunity 
given to the said servant to defend himself. 
ILR (1963) Andh Pra 1130 (1137, 1139, 1140) 
•° 1979 Raj LW 562 : 1980 Lab IC (NOC) 24. 

(3) Where the extension of the probation is not 
one made before the expiry of the first period 
of probation. Rule 26 of General Rfules for 
State and Subordinate Services does not apply. 
Hence there can be no question of giving a 
notice to the employee before passing an order 
of extension. ILR (1963) Andh Pra 1130 (1137). 

(4) Where the rules governing service condi¬ 
tions of probationers do not bar extension of 
of period of probation from time to time, the 
appointing authority can do so until it concludes 
that the probationer has given satisfaction and 
is fit for confirmation. 1978 Lab IC 232 (233) 
(Delhi). 

(5) An order passed against an employee fn 
Government service to the effect that until he 
has been declared to bave satisfactorily com¬ 
pleted his probation, he does not become a full 
member of the service, and to continue him as 
a probationer till the date of his retirement can¬ 
not be urged to be in the nature of reduction 
in rank. Such an order is neither a case of 
dismissal nor removal. The order does not con- 
ftitute a punishment within the meaning of 
Article 311 (2). Equally inapplicable is R. 17 
(b) of Civil Services (Classification, Control and 
Appeal) Rules. BLR (1963) Andh Pra 1130 
(1139). 

(6) Held, on facts that from Rr. 26 and 27 of 
the Madras State Subordinate Service Rules it 
cannot be inferred that the appointing authority 
can, without reference to probation or the tests 
of qualifications acquired during the probation, 
declare the suitability of the probationer for the 
full-membership of the service and thereafter by 
implication arising out of any deeming clause to 
have made the probationer occupy the substan¬ 
tive post. Any order of an appointing authority 
declaring the probationer to have satisfactorily 


completed the probation when he has not passed 
the tests, is invalid and also inoperative and has 
no legal force to enable the probationer to have 
his promotion of binding nature on the Govern¬ 
ment so as to render the Government in any 
way bound by that order of declaration. When, 
as a qualification for the suitability of a proba- 
tioner for full membership, the process pre¬ 
scribed under Rule 26 has become imperative 
the appointing authority cannot ignore a part 
of the rules and make use of another part. It 
is impossible to hold that toe petitioner had 
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manner. A 1963 Andh Pra 357 (859, 360, 361, 
862) (DB). 

(7) Probationer — There is no automatic con¬ 
firmation after expiry of probationary period. 
A 1961 All 450 (455, 456) (FB). (A 1959 All 
536 and ILR (1959) 1 All 226, Overruled.) 

(8) Probationer —► Expiry of initial probation 
period — No order of termination or confirma¬ 
tion passed — Employee continues only as pro¬ 
bationer. ILR (1971) Cut 408. 

(9) Municipal employee appointed on proba¬ 
tion for six months — Probationary period ex¬ 
tended —r Eventually service terminated — Ex¬ 
tension of probationary period held was on pro¬ 
bationary basis in absence of contrary rule —. 
Extension did not amount to confirmation in 

rmanent post. 1971 Lab IC 519 (520) (DB) 


perm 

(Cal). 


The stopping of increments of 
whose period of probation is 
Rule 28 of the General Rules 

rdinate Services cannot be UU1CU Ill 
s it is expressly stated in the rule that 
•ppage cannot be treated as a penalty. 
I) Andh Pra 1130 (1140). 


(10) The stopping of increments of a proba¬ 
tioner whose period of probation is extended 
under Rule 28 of the General Rules for State 
and Subordinate Services cannot be called in 
question as 
such a stoi 
ILR (1963; 

(11) Reversion long after completion of pro¬ 
bation period without compliance with Arti¬ 
cle 811 (2) needs to be quashed. It violates 
Rule 6 of Punjab Consolidation of Holdings 
State Service Class III (Executive Service) Rules 
1962. A 1969 Punj 324 (327, 330) : 1969 Lab 
IC 1236. 

(12) Held on facts that though the appoint¬ 
ment to a permanent service on probation can 
be terminated at any time during toe period of 
probation, after the expiry of toe period of one 
year, the petitioner did not continue as a pro¬ 
bationer but became a permanent servant and 
therefore was entitled to all the protection 
guaranteed by the Constitution; the orders ex¬ 
tending the period of probation and discharging 
the petitioner were illegal and should be quash¬ 
ed. There was no provision of the Mysore Civil 
Service Rules (1958), which form the conditions 
of service of the petitioner, empowering the 
Government to extend the period of probation; 
nor did the order of appointment by virtue 
of which toe petitioner held his office enable 
toe Government to extend the period of proba¬ 
tion. A 1966 Mys 65 (67, 70, 71) (DB). 

(13) Confirmation — Appointment of public 
servant on one year’s probation —- Confirming 
authority empowered to confirm with approval 
of State Government — Confirming authority 
issuing orders of confirmation from date of ap¬ 
pointment — State Government issuing orders 
to change confirmation date from date of expiry 
of probation period 
aul 
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probation period —r Subsequently confirming 
thority extending probation period from time 
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to time — Public servant, held, confirmed from 
the date of expiry of probation — Subsequent 
orders of extension of probation, held, amount¬ 
ed to removal of permanent servant, without 
proper procedure and hence bad. 1970 Lab 
IC 1488 (1491) (Punj). 

(14) Central Government laid down as a 
matter of policy that the period of probation 
should not be more than 4 years and embodied 
this decision in circular dated 16-3-1973. Offi¬ 
cer gets automatic confirmation after the expiry 
of four years* period. In view of this the order 
purporting to be passed under Rule 12 of the 
Indian Police Service (Probation) Rules, 1954 
terminating the services of the petitioner after 
the expiry of probation period is illegal and 
hence liable to be set at naught (1978) 2 Serv 
LR 618 (621) (Guj). 

(15) Probationers —-■ Participation in Provident 
Fund by itself is not indicative of confirmation. 
1978 Lab IC 232 (233) (Delhi). 

113. Officiating appointments and temporary 
posts—- (1) Even in the case of a temporary 
post, where the termination of service or trans¬ 
fer to a lower post is actually resorted to as a 
measure of punishment, for some misconduct, 
negligence, inefficiency, etc. the action of the 
Government would amount to a dismissal of re¬ 
moval from service in the one case and to re¬ 
duction in rank in the other, so as to attract the 
application of Article 311. A 1958 SC 36 (49) 
•° A 1957 SC 886 (887) 00 A 1958 All 741 
(746) (FB). 

[But see A 1972 Him Pra 131 (134, 135). 

(2) So far as the precariousness of the ap 
ointment is concerned, there is no difference 
etween a substantive appointment to a tem¬ 
porary post and one on an officiating basis to 
such post. In both cases, the service is termin¬ 
able at the mere will of the Government, the 
only difference is that in the case of a substan¬ 
tive appointment there used to be certain ad¬ 
vantages with regard to pay and leave. A 1958 
SC 36 (42). 

(3) The expression ‘reduction in rank* is not 
restricted in its application to cases of personj 
who are reduced from permanent posts. Offi¬ 
ciating employees also may not be punished by 
reduction in rank without having ^ny opportu¬ 
nity of beiDg heard. ILR (1957) 9 Assam 223 
(234) (DB). 

(4) Where a petitioner is appointed to a 
higher post on an officiating basis, then under 
the general law the implied term of such ap¬ 
pointment is that it is terminable at any time 
on reasonable notice by the Government and, 
therefore, his reduction does not operate as a 
forfeiture of any right and cannot be described 
as reduction in rank by way of punishment. A 
1963 All 415 (421). 

(5) Where the order of reversion simply says 
that the petitioner is reverted to his substantive 
Post, there is no stigma attached to the order, 
and an order of reversion from an officiating ap¬ 
pointment does not constitute reduction in rank 
jo attract Article 311 (2), without more, because 
oy an officiating appointment the Government 
•ervant acquires no title to the higher appoint¬ 
ment. But it may attract Article 311 (2) rf it 
entails penal consequences, in addition to the 
aversion e. g., stopping his future chances of 
promotion, loss of seniority in his substantive 


rank or forfeiture of pay which he has already 
earned. If the order does not entail any sucn 
consequences it would not attract Article 311(2) 
even if the motive for reversion is some mis¬ 
conduct or inefficiency or unsatisfactory work of 
the employee. (1968) 72 CWN 817 (820, 821) 
oe 1979 Lab IC 869 (876) (Raj). 

(6) Reduction in rank — Petitioner temporarily 
put to officiate in higher grade as a stop gap 
measure — No right granted to claim in future 
over seniors and for higher grade unless selected 

— Reversion to substantive scale without stigma 

— On the other hand petitioner put in higher 
scale — Order does not amount to reduction in 
rank by way of punishment — Article 311 (2) 
does not apply. A 1971 Pat 18 (20) : 1971 Lab 
1C 184. 

(7) Patwari candidate officiating as such for 
more than three years in a temporary vacancy 
as stop-gap arrangement — Reversion without 
complying with Article 311 (2) — Legal — Not 
entitled to claim confirmation as he was not ap¬ 
pointed against a permanent vacancy. (1972) 74 
Punj LR 797. 

(8) Where a person, temporarily appointed 
for a fixed period to officiate in a post, is re¬ 
verted to a lower rank before the expiry of 
such period and nothing in the appointment 
order permits such premature termination, the 
reversion is illegal. Such employee had ac¬ 
quired a right to hold the post till the expiry 
of that period and his service cannot be pre¬ 
maturely terminated unless he is guilty of mis¬ 
conduct, negligence, inefficiency or other dis¬ 
qualifications and proceedings under the rules 
read with Article 311 (2) are taken. A 1969 
Orissa 61 (63) : 1969 Lab IC 293 (DB). 

(9) Temporary appointment is not different 
from officiating appointment — Government 
servant appointed in higher post ‘to act until 
further orders* — Appointment is a temporary 
one. A 1964 Cal 265 (274, 275, 276). 

(10) Mere reversion from a temporary post 
does not per se amount to reduction in rank 
ILR (1966) Cut 503 (525) (DB). 

(11) Temporary posts — Reasonable opportu¬ 
nity to show cause against proT' „od action 
must be given even to temporary civil Bryant 
(1967) 69 Pun LR 482 (483). 

(12) There is nothing in the wording of Arti¬ 
cle 311 (2) that the protection guaranteed there¬ 
under was to be extended «'- , v in case the pro¬ 
posed reduction in rank w .-'»rmanent The 
clause is unqualified, ana will apply even when 
the reduction in rank is temporary. A 1963 
Mys 193 (196, 197). 

(13) Officiating at higher rank — Reversion 
to substantive post — Such reversion is not 

demotion or reduction in rank or penalty _ 

Notion of a person officiating implies with it 
the term that he has no legal right to that post 

— Not penal. A 1966 Cal 402 (408) (DB). 
(A , F _p. O. No. 369 of 1958, D/- 4-5-1965 
(CaD, Reversed; A 1954 Nag 229 Held over¬ 
ruled by A 1962 SC 794.) 

(14) The appointment, whether substantive or 
on an officiating basis, to a temporary post will 
not create any right to the post and the Ser¬ 
vices of a Government servant so appointed can 
be terminated at any time at the mere will and 
pleasure of the Government without alleging or 
proving any charge against the Government ser¬ 
vant. A 1958 SC 36 (42, 49). 
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(15) Temporary appointment to higher post — 
Reversion —- Not violative of Art. 16 —r Alleged 
seniority does not confer right to the post 1974 
All India Serv Rep 209 (Punj). 

(16) Even in the case of a temporary post 
where the service has ripened into what is call¬ 
ed under the Civil Service Rules, quasi-per¬ 
manent service, the Government servant can¬ 
not be removed arbitrarily from service without 
being given an opportunity to show cause 
against such removal. A 1958 SC 36 (42). 

114. Reversion from officiating post to per¬ 
manent post not reduction where incapacity is 
only background or motive and not basis of re¬ 
version.— (1) Where the order for reversion is 
not based on any charges of misconduct, in¬ 
efficiency, etc., but has only been promoted as 
a matter of fact by reasons connected with such 
misconduct, inefficiency, etc., the misconduct, 
inefficiency, etc., would only constitute the 
motive behind the Government’s order and not 
its basis and it is only in cases where the mis¬ 
conduct, inefficiency, etc., constitute the basis 
of the Government’s order, it would amount to 
punishment. A 1958 SC 36 (49) 00 A 1957 SC 
892 (894) 00 A 1954 SC 369 (375) 00 A 1974 
SC 423 (430) : 1974 Lab IC 353. 

[But see A 1955 Trav-Co 12 (13, 14) °° A 
1952 Orissa 285 (289) (DB).] 

(2) Reversion from officiating post to substan¬ 
tive post — Reversion based on adverse remarks 
and resulting in evil consequences — Reversion 
held amounted to punishment within Art. 311. 
1975 Lab IC 1464 (1467 to 1469) (Orissa). 

(3) Officiating Government servant is also 

entitled to protection of Art. 311 (2) — Rever¬ 
sion from P. E. S- Class I (Officiating Service) 
to P. E. S. Class II on enquiry conducted not 
with a view to find suitability of the Govern¬ 
ment servant but to investigate allegation 
against him held amounted to reduction in rank 
within Article 311 (2). (1971) 2 SCJ 566:1971 

Lab IC (N) 1 (SO. 

(4) Government servant officiating in higher 
rank — Reversion to substantive rank pursuant 
to service rules occasioning no stigma on career 

_ No cause for offence although promotion was 

to test his suitability to higher rank — Motive 
of employer has no relevancy if reversion order 
innocuous — Order not hit by by Art. 311 (2) ot 
Constitution. 1970 Lab IC 957 (958, 959) (Tri¬ 
pura) 00 1977 Lab IC (NOC) 33 (All) 00 A 1974 
SC 1317 (1318 to 1320) : 1974 Lab IC 858 
1971 Cur LJ 887 (Punj). 

(5) Ad hoc promotion for six months — No 
extension granted — Not a case of reversion as 
the incumbent was never appointed on regular 
basis and had no right to the post. (1973) 75 
Pun LR 878. 

(6) The reversion from a temporary post held 
by a person does not per se amount to reduction 
in rank and so far as the temporary servants, 
probationers and servants holding posts in offi¬ 
ciating capacities are concerned, they stand on 
ft different footing. In case of an appointment 
to a permanent post in a Government Service on 
probation or on an officiating basis, the servant 
so appointed does not acquire any substantive 
right to the post and consequently cannot com¬ 
plain, any more than a private servant employed 
on probation or on an officiating basis can do, 
if his service is terminated at any time. Mere 


• 

deprivation of higher emoluments as a conse¬ 
quence of reversion cannot amount to the “evil 
consequences'* referred to in the second test in 
Dhingra’s case; they must mean something more 
than mere deprivation of higher emoluments. 
That being so, they include for example, “forfei¬ 
ture of substantive pay, loss of seniority, etc.” 
Reversion from a temporary post held by a per- 
«on does not per se amount to reduction in rank 
because the temporary post held by him is not 
his substantive rank. (1964) 1 Mys LJ 422 (429, 
438) (DB) 00 1970 All LJ 78. 

(7) Government servant sent on deputation for 
stipulated period — He has no right to hold 
that post for all times — Reversion to his sub¬ 
stantive post in parent department from higher 
officiating post before expiry of stipulated period 
— It is not case of punishment even though 
the servant lost benefit of appointment to higher 
rank and necessary loss of some higher pay Or 
allowances or even of promotion. 1969 Lab IC 
721 (724) (Cal). 

(8) Recall of Government servant from foreign 
service before expiry of specified period to his 
parent department in lower rank and with lesser 
emoluments not prohibited as recall is justified 
under the Punjab Civil Services Rules. A 1970 
Punj 322 (331) : 1970 Lab IC 1016 (FB) 00 A 
1971 Punj 113 (131) : 1971 Lab IC 320. 

(9) Held, on facts of the case that the im¬ 
pugned order of reversion was not passed by 
way of punishment and did not amount to re¬ 
duction in rank so as to attract the provisions of 
Article 311 (2). A 1967 Punj 139 (143) (DB). 
(C. W. No. 1506 of 1964, dated 9th September, 
1965 (Punj), Reversed.) 00 1977 WLN (UC) 190 
(Raj). 

(10) Where a Government servant holding a 
substantive appointment in a lower rank is ap¬ 
pointed in an officiating capacity to a higher post 
and then reverted to nis lower substantive post 
in the ordinary course of administration, such 
reversion will not amount to a punishment and 
will, therefore, not amount to a reduction in rank 
within the meaning of Article 311, Clause (2). 
A 1958 SC 36 (42) 00 1958 Jab LJ 187 (199) 
(DB) 00 A 1957 All 70 (72, 73) 00 A 1957 Andh 
Pra 254 (255) (DB) 00 A 1957 Assam 143 (144, 
145) (DB) 00 (1957) 61 Cal WN 849 (854, 855) 
00 (1957) 2 Mad LJ 515 (516) 00 (1966) 1 Lab 
LJ 879 (882) (Punj). (Reversion without assign¬ 
ing reason — Notify way of punishment.) o0 
(1964) 1 Mys LJ 422 (433) (DB). (Reversion 
from temporarily officiating gazetted post to non- 
gazetted original permanent post.) 

[But see A 1952 Orissa 285 (289) (DB) 00 1970 
AH LJ 530.] 

(11) Simple reversion from an officiating post 
under the terms of appointment does not amount 
to reversion by way of punishment merely be¬ 
cause a report against the affected servant was 
also taken into consideration while effecting re¬ 
version. 1971 Lab IC 905 (906) (All). 

(12) Reversion from officiating higher post to 
substantive post of clerk — Order making no 
reference to work or conduct of the Government 
servant — Order not jeopardising his chances of 
promotion in future or emoluments as a clerk 
— Order not punitive and does not attract Arti- • 
cle 311 (2). A 1971 Punj 312 (314, 315) : 1971 
Lab IC 876. 

(13) U. P. Police Regulations, Paragraphs 406 
(a), 534 and 537 — Head Constable not entitled 
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to post of Sub-Inspector according to seniority 
as of right — Head Constable promoted as Sub- 
Inspector on probation — Probationer found un¬ 
suitable and reverted to substantive post of Head 
Constable —- Reversion alleged to be result of ex 
parte enquiry by which entry of misconduct was 
made in probationer’s training sheet and integrity 
certificate was withheld — Held subsequent re¬ 
version though impelled by prior ex parte en¬ 
quiry could not amount to reduction in rank as 
prior enquiry was not conducted to impose any 
of the three punishments mentioned in Art. 311 
— Use of word ‘unsuitable* could not also 
render order of reversion as one by way of 
punishment. (1966) 2 Lab LJ 75 (80) (All). 

(14) When a Government servant has a right 
to a particular rank, the very reduction from 
that rank operates as a penalty to attract Arti¬ 
cle 311 (2), as he then loses the emoluments and 
privileges of that rank. When he is appointed to 
a post on officiating basis, he does not acquire 
any substantive right to that post so that he 
cannot complain if his service is terminated at 
any time. Article 311 (2) would not apply 
where a Government servant had been promoted 
to a higher post on officiating basis and there¬ 
after reverted to his substantive lower post. The 
motive or ground behind reversion is immaterial 
in such cases. Though his future chances of 
promotion would be indirectly affected by such 
reversion on account of inefficiency or unsuitabi¬ 
lity, it is not sufficient to attract Article 311 (2). 
If however there is anything in the order of re¬ 
version which would stand in the way of his 
earning future promotion by subsequent, display 
of merit, it is undoubtedly a penal consequence. 
A 1966 Tripura 8 (11). 

(15) Where while reverting the Government 
servant from his officiating promotional post the 
record of service up to the date of his initial 
promotion alone was considered, he had a right 
to be considered for promotion on every one of 
the latter occasions, when his juniors were pro¬ 
moted, on the basis of record of service in the 
officiating post which he held on promotion. 1976 
SLWR 490 (493) (Punj). 

(16) Reversion from officiating post does not 
debar the Government servant for further promo¬ 
tion for ever. If his work and conduct has im- 

f iroved during the later period his claim for 
urther promotion could be considered. 1976 
SLWR 586 (589) (Punj). 

(17) Where a Government servant’s service re¬ 
cord in his officiating rank has been found to 
be throughout indifferent and unsatisfactory, his 
reversion to his substantive post is not as a 
measure of punishment but only on administrative 
grounds. Article 311 of the Constitution is not 
attracted. When a person is given an officiating 
post to test his suitability to be made permanent 
in it later, it is an implied term of the officiat¬ 
ing appointment that if he is found unsuitable, 
he will have to go back. In the instant case, the 
action taken by the authority in reverting him 
to substantive post is in accordance with such 
terms. It is in no way a punishment within the 
meaning of Article 311. The fact that persons 
junior to him have been promoted to higher 
ranks while he remained in the same post is not 
a criterion because it is but a natural consequence 


of his reversion. 1963 Lab IC 854 (856, 857) 
(Punj). (A 1965 Punj 491, Disting.) 00 (1967) 2 
Mad LT 297 (299). (Reversion on ground of un¬ 
suitability — Does not amount to penalty.) 00 
A 1977 SC 1617 : 1977 Lab IC 847 00 
(1971) 79 ITR 143 : A 1969 NSC 21 00 A 1970 
Orissa 12 (14, 15) : 1970 Lab IC 50. 

(18) Reversion of officiating Civil and Sessions 
Judge to substantive post following his explana¬ 
tion to service record notings — Article 311 or 
16 not attracted — Opportunity given to him to 
explain is not inquiry into charges but it is only 
for ascertainment of his suitability for the post. 
A 1971 All 512 (513 to 515) : 1971 All LJ 1059. 

(19) Post held on provisional basis — Rever¬ 
sion to substantive post — No reduction in rank 

— Article not attracted — Confidential report 
regarding suitability to higher post — Notice of, 
need not be given — Order of reversion casting 
no aspersion, could not be attached —- (Civil 
Services). 1969 Cur LJ 58 (65) (Punj). 

(20) In case of reversion of a Government ser¬ 
vant from an officiating post to substantive post 
without any stigma on him notice to the servant 
in pursuance of rules of natural justice is not 
necessary. 1971 Lab IC 905 (907) (All). 

(21) Kerala State and Subordinate Service 

Rules (1958), Rule 10 (b) (ii) — Petitioner provi¬ 
sionally appointed as Panchayat Executive Offi¬ 
cer — Reversion to original post on ground that 
on verification character and antecedents of Peti¬ 
tioner were found not to be acceptable to Gov¬ 
ernment —• Article 311 would not apply as there 
was no dismissal or reduction in rank within 
the meaning of Article. A 1965 Ker 149 (150, 
151). V 

(22) Where an impugned order merely states 
that the Government servant is reverted from 
his officiating appointment to substantive appoint¬ 
ment, it contains no stigma. An order of rever¬ 
sion from an officiating appointment does not 
constitute reduction in rank to attract Art. 311 
(2), without more, because by an “officiating ap¬ 
pointment*, the Government servant acquires no 
title to higher appointment. (1968) 72 Cal WN 
817 (820) 00 (1967) ILR 46 Pat 1288 (1290) 
(DB). (Reversion even though based on con¬ 
fidential report will not amount to punishment 
for purposes of Article 311 (2).) 

(23) When an order of reversion from an offi¬ 
ciating post to a substantive post on grounds of 
unsuitability does not impute any misconduct 
and does not visit any additional penal conse¬ 
quences it cannot attract Article 311 even if it 
is in lieu of departmental proceeding which was 
not possible in the case. 1973 Lab IC 1085 
(1090) (Gauhati). 

(24) Indian Administrative Service (Cadre) 
Rules, Rule 9 — Promotion from substantive 
post in State Civil Service to cadre posts of 
senior scale of IAS — Promotion is in officiating 
capacity — Simple reversion does not attract 
Article 311. A 1974 SC 1898 (1899, 1900) : 1974 
Lab IC 1277. 

(25) Promotion of government servant on 
officiating basis — Reversion to substantive post 

— Article 311 (2) is not attracted. A 1972 SC 
1329 (1331) : 1972 Lab IC 665. 

(26) Promotion Order not mentioning whether 

appointment is substantive or officiating _ Re¬ 

version to original post — Rescission of — Re- 
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scission order making it clear however that ap¬ 
pointment is officiating — Reversion to original 
post again — Prior opportunity of hearing not 
given —* Plea of violation of Article 311 (2) —• 
Before deciding its maintainability. Court must 
determine whether initial appointment was sub¬ 
stantive or officiating — Guarantee under Arti¬ 
cle 311 (2) cannot be deprived of by subsequent 
order explaining that appointment is officiating. 
A 1971 SC 1224 (1227). 

(27) Probationer in the post of Tahsildar sub¬ 
mitting false travelling allowance bills and not 
passing departmental examinations — Order re¬ 
verting him to substantive post after an enquiry 
—r Order not punitive in character, enquiry 
being merely to ascertain if conditions for de¬ 
termining the probation exist — Enquiry cannot 
be treated to be one under Rule 55 (3) of Civil 
Services (Classification, Control and Appeal) 
Rules, which prescribes procedure for enquiry 
under Rule 14 of Subordinate Revenue Execu¬ 
tive Service (Tahsildar) Rules — Article 311 not 
infringed. A 1966 SC 1842 (1845, 1846, 1847). 
(A 1963 All 377, Reversed.) 

(28) Where the State Government has in the 
case of a doubtful record of service of a Gov¬ 
ernment servant provisionally or temporarily 
promoted him to a higher post, it is not pre¬ 
cluded from reverting the officer to his substan¬ 
tive post after it has before it, the advice or 
Public Service Commission in that respect which 
it considers along with record of service of offi¬ 
cer. A 1968 Punj 324 (328) : 1968 Lab IC 980 
(DB). (Removal of name from ‘may be tried 
list* for promotion has no effect at all and such 
an action could not be said to amount to rever¬ 
sion accompanied with penalty.) 

(29) Reversion from officiating to substantive 

post — Petitioner cannot complain — On tacts 
neld there was no violation of Fundamental 
Rule 113 also. A 1969 Cal 525 (529, 530, 531) : 
1969 Lab IC 1334 (DB). (1968) Lab IC 320 

(Cal), Reversed.) 

(30) Reversion within 5 years on administra¬ 

tive grounds, of an officiating Superintendent ot 
Police to his substantive post does amount 

to ‘punishment*. A 1971 SC 1580 (1584): 1971 
Lab IC 956. 

(31) The petitioner who was a lecturer, was 
appointed by the State Government as acting 
junior professor on 19th September, 1957. On 
23rd August, 1958, she was reverted to her 
former post as a lecturer : Held (i) that the 
petitioner’s appointment was onlv on a provi¬ 
sional or temporary basis and that it must _ bo 
deemed to have been made subject to the gene¬ 
ral order of 27th November 1956, (n) that the 
order applied also to appointment by oromonon 
from subordinate service; (iii) that the order 
applied to appointment made by the State Gov¬ 
ernment and that the petitioner was appointed 
by the State Government under the Kerala 
University Act; (iv) that the appointment by 
selection did not oy Itself import permanency m 
the tenure of the service of the candidate 
chosen; (v) that the appointment having, been 
made provisionally and therefore 

basis, the rule in Dhingra’s case, A 1958 SL SO, 
Applied; (vi) that the reversion of the peti¬ 
tioner not being by way of punishment, Arti¬ 
cle 311 (2) was not attracted; (vii) that the 
petitioner could not complain that she was 


being discriminated against. A 1960 Ker 260 
(261, 262). 

(32) It cannot be said that where an appoint¬ 
ment to a higher post is only on an officiating 
basis, the transfer to a lower post can never be 
a reduction in rank. There can be a “reduction 
in rank,” even in such cases in certain circum¬ 
stances. (1955) 59 Cal WN 859 (866) (DB). 

(33) Temporary servant in officiating post —=4 
Reverted to substantive post being found un¬ 
suitable to continue in officiating post — Un¬ 
suitability only motive and not foundation of 
order — Protection of Article 311 (2) not avail¬ 
able. 1977 Lab IC (NOC) 46 (DB) (Him Pra) 00 
1979 Lab IC 768 (770) (DB) (Pat) oa 1975 Lab 
IC 1022 (1024) (All) 00 ILR (1974) Cut 1397. 

(34) The petitioners were Head Constables 
who were promoted as officiating Assistant Sub- 
Inspectors of Police without having passed the 
Intermediate School Course. They were revert¬ 
ed on the ground that intermediate pass Head 
Constables had become available and the peti¬ 
tioners were being reverted as being untrained. 

Held, that the order of reversion of the peti¬ 
tioners could not be quashed because they were 
holding the posts of Assistant Sub-Inspectors of 
Police in an officiating capacity and their rever¬ 
sion to their substantive rank was not by way of 
punishment nor cast any stigma on them. They 
had no right to the officiating posts and since 
better qualified persons became available, ac¬ 
cording to Rule 13.9 of the Police Rules, the 
order of reversion was legal. A 1970 Punj 481 
(490) : 1970 Lab IC 1397 (FB). 

(35) Reduction in rank — Reversion from offi¬ 
ciating higher post to substantive post in parent 
department on ground of unsuitability is not 
punishment of reduction in rank. 1971 Lab IC 
1267 (1272, 1273) (Delhi). 

(36) “Reduction in rank” — Promotion of per¬ 
son in substantive permanent post to officiate on 
a higher post as a stop-gap local arrangement — 
Order reverting him to original substantive post 
is not “reduction in rank”. (1975) 1 All LR 302. 

(37) Even where an employee had no substan¬ 
tive right to post or rank from which he has 
been reverted. Article 311 (2) may be attracted 
if besides, physical degradation or reversion to 
lower post, order for reduction also visits the 
Government with penal consequences. A 1966 
Tripura 8 (11). 

(38) If a Government servant was holding a 
particular post in his parent department and 
was sent to another department on deputation, 
on his reversion from that department to his 
parent department, he becomes entitled accord¬ 
ing to Bombay Government Circular dated 
31-10-1950, not only to all increments which ho 
would have secured in his parent department 
but also to the restoration to him of every one 
of the higher posts which he would have in 
normal course of events occupied in his parent 
department had he remained in it, without 
having been deputed to another. An order 
placing him on lower position contrary to the 
circular, was quashed. A 1962 Mys 146 (149, 
152) (DB). 

(39) Transfer from a specified statutory post 
to other post cannot be made — Petitioner whd 
was permanently appointed as Registrar of Rent 
Controller’s office under West Bengal Act 
XII of 1956 by way of promotion cannot be 
transferred as a Certificate Officer under Bengal 
Act VIII of 1918 a post with lesser pay 



[The] Constitution of India 


[Arts 310 & 311 N 115-116] 179 


Articles 310 & 311 — Note 114 (contd.) 
Payment of difference in pay was only to get 
over the condition presented by R. 24 (1) of 
W. B. Service Rules. A 1967 Cal 285 (287, 
289, 290) (DB). 

115. Retrospective reversion.—r (1) In the pro¬ 
cess of fixing seniority, the petitioners who were 
senior clerks were promoted to the posts of Asstts. 
but were subsequently reverted to the position 
of senior clerks. The order of reversion was 
made to operate retrospectively. As a result 
of the impugned order, they became liable to 
refund the difference between the emoluments 
drawn by them as Assistants and the emolu¬ 
ments to which they would be entitled as senior 
clerks : Held, that the reversion order entailed 
penal consequence and amounted to a punish¬ 
ment. The order would not have amounted to 
penalty if it were to have operated prospectively. 
If no opportunity, much less a reasonable op¬ 
portunity was afforded to the petitioners to show 
cause against the order of reversion that por¬ 
tion of it, which gave effect to it retrospectively, 
was in conflict with the provisions of Cl. (2) oi 
Art. 311 of the Constitution of India. A 1960 
Him Pra 24 (26, 27, 28). 

(2) Reduction in rank —r May amount to 
punishment or may be an innocuous thing —• 
Police Sub-Inspector promoted to selection grade 
— Misconduct in investigation — Reversion 
with retrospective effect during period of pro¬ 
bation — Order amounts to punishment only so 
far as it was retrospective — Order quashed 
only to that extent —• Punjab Police Rules 
(1934) (as applied to Himachal Pradesh), Rr. 13, 
18, 16, 4. A 1962 Him Pra 35 (37, 38, 39, 40): 
(1962) 1 Cri LJ 721. 

(3) Surveyor and Draftsman-cum-surveyor 

treated at par in matters of pay scale —► No 
proof that they belong to same class of service 
and perform exactly same duties — Guarantee 
of equable treatment under Articles 14 and 16 
held not available on ground of being differently 
treated —» Reduction in pay of scale of post of 
surveyor —* But petitioner, a surveyor allowed 
provisionally to draw pay in higher scale —« 
Subsequent reduction on lower pay with re¬ 
trospective effect and order for return of over¬ 
payment —> Order resulted in evil consequences 
■— Article 311 (2) attracted —t He could not be 
reduced in rank otherwise than in compliance 
with Article 311 (2). 1969 Cur LJ 4 (17). 

(4) Provisional promotion of teachers — Sub¬ 
sequent reduction on lower pay with retrospec¬ 
tive effect and order for return of overpayment 
—* Held, Article 311 (2) was attracted as the 
Order for return for overpayment was not in¬ 
cluded in terms of conditions of service it 
amounted to punishment. A 1966 Punj 46 (48, 
49). (A 1963 Cal 563, A 1964 SC 521 and A 
1958 Mad 53, Disting.) 

(5) Sub-Treasury Officer officiating in post of 
Superintendent of Survey —> Suspension follow¬ 
ed by dismissal of officer — Suspension and dis¬ 
missal set aside by Judicial Commissioner — Re¬ 
instatement to post of Superintendent of Survey 
~ Reversion to the post of Sub-Treasury Officer 
with retrospective effect by same order of re¬ 
instatement dated 7-6-1957. Held that the 
order dated 7th November, 1960 passed by the 
Chief Commissioner was not illegal. The rever¬ 
sion of the appellant from 7th June, 1957 to his 
substantive post did not entail forfeiture of his 
Pay or allowances or loss of seniority in his 


substantive rank or stoppage or postponement 
of his future chances of promotion. Tnere was 
no ground for thinking that the order was made 
maliciously, the reason for reversion being that 
since 7th June, 1957 another officer approved 
by U. P. S. C. was occupying the post of the 
Superintendent of Surveys. A 1970 SC 364 
(365. 366). 

(6) Decision by Cabinet to abolish post from 
28-9-1974 taken on 14-12-1974 —r Incumbent, 
holding the post on probation intimated since 
28-9-1974 and relinquishing the post on that 
date. Incumbent reverted back to his substantive 
post. Incumbent held entitled to difference in 
pay from 28-9-1974 to 14-12-1974 calculated 
according to rules. 1977 Lab IC 759 (Orissa). 

116. Abolition of post and reversion to 
lower rank.— (1) Where the post held by a 
Government servant is abolished and on 
such abolition he is appointed to another 
post of a lower grade or carrying a lower 
salary or scale of pay, there is no question 
of his being reduced in rank. A 1957 Pat 
555 (559) (DB). 


(2) "Dismissal” — Mala fides — Termina¬ 
tion of services of permanent employee 
upon abolition of post held by him — Ter¬ 
mination vitiated by mala fides, influenced 
by extraneous considerations and offended 
Article 14 of Constitution — It would 
amount to dismissal from service. 1969 Serv 
LR 850 (Punj). 

(3) Abolition of post — Right of incum¬ 
bent, cannot be said to be adversely affected 
— It is neither dismissal nor removal nor 
reduction in rank — Stray case of ac¬ 
commodation. cannot be basis of equality 
of treatment in terms of Arts. 14 and 16. 
1978 Lab IC (NOC) 187 (Guj). 

(4) Affording of opportunity against order 
of reversion — Not necessary when rever¬ 
sion is due to abolition of temporary post. 
1969 Lab IC 1435 (1438) (Punj). 

(5) Civil servant — Abolition of post bona 
fide — Consequential losing of post by civil 
servant — Not dismissal or removal within 
the meaning of Art. 311 — Civil servant en¬ 
titled to similar position in any other de¬ 
partment Government considers proper 1979 
Lab IC 1287 (1292): (1979) 1 Cal LJ 20<). 

(6) Reversion due to abolition of post — 
Abolition of post made arbitrarily, mala fide 
or as a mask of some penal action within 
the meaning of Art. 311 (2) — Such aboli¬ 
tion is ineffective and liable to be quashed. 
1975 Serv LJ 419 (Delhi). 

(7) Abolition of post —■ Person occupying 
such post has no right to continue. 1979 Lab 
IC (NOC) 51 (Kant). 


W Abolition of post — Incumbent holding 
post on probation, reverted to his substan- 
tive post Art. 311 (2) is not attracted — 
Probationer acquired no right to the post, 

5® il e ™ as not confirmed. 1977 Lab 
IC 759 (766) (DB) (Orissa). 

< 9 > Petitioners in substantive posts of 
Vice-Principals appointed temporarily as 
principals — Reversion on the ground that 
many posts of principals were being pro- 

1? 1596° (D e elhi)° liShed ““ VaHdit y* 1978 Lab 

(10) An order of the Chief Minister con- 
firrmng a public servant does not create any 
nght in favour of the servant concerned 
wnen it is not expressed in the name of the 
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Governor and is not communicated to the 
employee. Consequently, the employee can¬ 
not challenge his reversion to his substantive 
post on the basis of such order when the 
order is subsequently rescinded and the 
temporary post on which the employee has 
been appointed is abolished. 1978 Lab IC 
1765 (1771), (SC). 

117. Integration of services upon abolition 
of former Indian States and on reorganisa¬ 
tion of States.— (1) Petitioner, the District 
Welfare Organiser in former Vindhya Pra¬ 
desh, allowed to continue in the same post 
in M. P. after reorganisation — Integration 
list District Welfare Organiser, post in V. P. 
equated with post of Circle Organiser in 
M. P. — Petitioner’s posting as Circle Or¬ 
ganiser in M. P., held did not amount to re¬ 
duction in rank so as to attract Art. 311 (2) 
and it was also not by way of punishment. 
A 1966 Madh Pra 134 (135) (DB). 

(2) When one State is absorbed in another 
whether by accession, conquest, merger or 
integration, all contracts of service between 
the prior Government and its servants au¬ 
tomatically terminate. Thereafter those who 
elect to serve in the new State and are taken 
on by it, serve on such terms and conditions 
as the new State may choose. This is noth¬ 
ing more than an application of the princi¬ 
ple that underlies the law of master and 
servant, when there is a change of masters. 
So, on the merger of Manipur State, with 
the Union territory of India, the service 
conditions of the employee of the erstwhile 
State of Manipur prior to the merger came 
to an end. A 1968 Manipur 58 (61) : 1968 
Lab IC 1065. (It is also doubtful whether 
such an employee can take advantage ot 
Article VIII of the Manipur Merger Agree¬ 
ment as he was not a party to the agree¬ 
ment and as the agreement was only be¬ 
tween the two high contracting parties v- 2 .., 
the erstwhile Sovereign of Manipur and 
the new Sovereign State of India. Hel “» 
however, the Article VIII does not apply to 
the petitioner as he was not a permanent 
employee of the erstwhile State of Manipur.) 
** 1972 Lab IC 402 (405) (Madh Pra). 

(3) Officiating Tahsildars in Pepsu con¬ 
firmed and provided lien in supernumerary 
post — Merger of Pepsu State with Punjab 
— Successor State has power in view of 
Section 116 (2), States Reorganization Act to 
deprive them of permanent status — Arti¬ 
cle 311 (2) not attracted. A 1964 SC 521 (524, 

(4) The right of the new State to absorb 
or not to absorb any servant of the previ¬ 
ous State cannot be questioned in a munici¬ 
pal Court. Even as a permanent employee 
of the State he has no rights which he can 
claim against the new State in a Municipal 
Court because all such engagements lapse with 
former sovereignty and it is in the discre¬ 
tion of the new State whether to recognize 
them or not. If the servant was a perman¬ 
ent employee of the erstwhile State either 
he had to be absorbed in the permanent 
post or not at all. It is illegal to convert his 
claim into one for a temporary post ana 
compel him to qualify for a permanent post 
by appearing before Union Public Service 
Commission. Where such a permanent ser¬ 


vant continued to be treated as a perman¬ 
ent servant and take his pay as such ser¬ 
vant in the new State for several years 
after integration, he must be taken to have 
enjoyed the benefits of Art. 311. He could 
not be removed from service except under 
its terms. If he is to be removed from ser¬ 
vice, he is entitled to the benefit of Art. 311. 
A 1959 Madh Pra 136 (139, 140, 141) (DBi. 

(5) An appointment to a post on an offi¬ 
ciating basis for no fixed period, can give 
to the servant so appointed no right to that 
post, and his service in that post can be ter¬ 
minated, unless it has ripened into a quasi¬ 
permanent service under the service rules. 
A reduction in rank by way of punishment 
only, can attract the operation of Arti¬ 
cle 311 (2). If a Government servant is ap¬ 
pointed to a post on probation, or on officiat¬ 
ing basis, the service in that post being liable 
to be terminated such termination of service 
does not per se amount to punishment. The 
real test is to find out whether the order 
for reduction in rank visits the Government 
servant with any penal consequence. A mere 
loss of seniority would not amount to a re¬ 
duction in rank within Art. 311 (2). Where 
the petitioner had before his promotion to 
the higher post on officiating basis, held a 
higher rank in his substantive post and 
others had been assigned higher ranks over 
him on integration of services, as a result of 
reorganisation of States, it would be too un¬ 
realistic to say. that the reduction in his 
rank in the substantive post itself, is the 
direct consequence of his termination, of 
service in the post in which he was officiat¬ 
ing. A 1960 Ker 231 (232, 233, 234). 

(6) Reduction of a servant of a State from 

a post on which he was previously confirm¬ 
ed is only a test for ascertaining whether 
he was or was not reduced in rank as a 
measure of punishment. It is not of univer¬ 
sal application. It has to be considered with 
due regard to facts and circumstances of 
each case whether reduction in rank was 
by way ofl punishment. 1961 MPLJ 579 (585, 
586) (DB). (Petitioner erstwhile Gwalior 
State employee, was fixed as Head clerk 
in the office of Director of Education of 
Madhya Bharat during integration in Edu¬ 
cation Department — On his representation 
M. B. Government ordered him to be made 
Office Superintendent — Government re¬ 
viewed its order and cancelled its previous 
order and appointed S (whose claim 
was said to have been overlooked) to 
the post of Office Superintendent without 
giving petitioner an opportunity to be heard 
— Held that the petitioner could claim to 
serve onlv on such terms and conditions as 
the new State of Madhya Bharat chose to 
give him, (as Head clerk by the final order) 
and that Article 311 (2) was not attracted 

as there was no reduction in rank by way 

of punishment.) „ _ . _ , 

(7) Ad hoc promotion of Sub-Inspectors 

of Police as Circle Inspectors, when they 
were transferred from Hyderabad State to 
the new State of Mysore as result of 
States Reorganisation Act — Reversion, on 
permanent incumbents coming back — Re¬ 
version, whether reduction in rank — As 
promotion on officiating basis is gene¬ 
rally according to seniority, subject to fit¬ 
ness for promotion juniormost person re- 
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verted is usually person promoted last. A 
1966 SC 175 (178, 179, 180, 181). 

(8) An officer appointed to a higher post 
on an officiating basis has no right to con¬ 
tinue in that post and can be reverted to 
his substantive post for administrative rea¬ 
sons. A 1964 SC 1361 (1365). (ILR (1961) 11 
Raj 260, Reversed.) 

(9) Person holding certain substantive 
post in former Indian State — Merger of 
such State in Orissa — Person must prove 
that his former substantive post was recog¬ 
nised expressly or impliedly by the new 
State — Entries in service book were mere¬ 
ly a mechanical reproduction of entries 
prior to merger without sanction of com¬ 
petent authority. A 1962 Orissa 189 (190). 

(10) Article 16 of Covenant creating 
United State of Madhya Bharat — Absorp¬ 
tion in the service of the new State — 
Mere continuation in service from before 
formation of new State does not amount 
to such absorption. A 1954 Madh B 54 (57) 
(DB). 

(11) Officer from old regime appointed on 
temporary basis — His previous service 
must be deemed as having been terminated 
and he must be regarded as re-employed. 
A 1956 All 10 (11). 

(12) On the formation of Union of M. B., 
some officers of the Covenanting States were 
retrenched and compulsorily retired with¬ 
out being absorbed in the service of the new 
State in pursuance of the administrative 
policy — it was held that the provisions of 
Arts. 14 and 16 were not violated. A 1954 
Madh B 177 (181) (DB). 

(13) Petitioner in permanent service 
of integrating State declared surplus to re¬ 
quirement by new Government — Subse¬ 
quent absorption of petitioner in permanent 
service on condition that period of discon¬ 
tinuance could be treated as of leave — 
Petitioner accepting offer — After retire¬ 
ment petitioner claiming salary for period 
of discontinuance of service — Held that 
Clause (16) of the Covenant of the Coven¬ 
anting States of Madhya Bharat did not 
create any legal right amongst the Civil 
Servants of merged States to claim to be in 
service in the new State — The order stood 
as a whole and it could not be dissected so 
as to enable the petitioner to claim benefit 
under one part and be relieved from the 
obligation under the other part. If the order 
that enabled him to be absorbed in service 
was subject to certain terms the right claim¬ 
ed could not be claimed independent of 
those terms. A 1957 Madh B 100 (103) (DB). 

U4) a. Assistant Master in High School, 
appointed to post of Special Officer for 
Hindi by process of selection — Review of 
promotions made irregularly on basis of 
provisional Inter-State Seniority List as 
superseded by final Inter-State Seniority 
i^ist — Reversion of A from Class II to 
HI Post — Reversion is illegal and 
must be quashed as the new appointment was 
made on the basis of eligibility and quali- 
,,,k 10I ? s Prescribed by State Government 
wnen it created that special post and not 

pon the rank which A held in antecedent 
Post. (1969) 1 Mys LJ 169 (172) (DB). 


(15) Government servant in M. P., on Re¬ 
organization of States, allotted to Bombay 
and then to Maharashtra — Applicability of 
rules. A 1977 SC 505: 1977 Lab IC 230. 
(S. C. A. No. 1251 of 1970, D/- 19-6-1974 
(Bom), Reversed.) 

(16) Administrative order under Sec. 83 
Punjab Reorganisation Act (1966) — Rever¬ 
sion of Government servants concerned — 
— They became effective as soon as they 
were sent out. no matter when the Govern¬ 
ment servants actually received them. A 
1977 SC 629 (635, 636) : 1977 Lab IC 281. 

117-A. Promotion.— (1) No incumbent has 
a right to promotion, and promotion, as 
such, is not justiciable being a matter en¬ 
tirely within the discretion of the prescrib¬ 
ed administrative superior. The combined 
effect of the provisions of Articles 14 and 
16 of the Constitution is that employees un¬ 
der Government are entitled to equality of 
treatment both at the time of recruitment 
and at all material stages during the con¬ 
tinuance of their service. Non-consideration 
of the claim of an employee, otherwise qua¬ 
lified for consideration, vitiates the exercise 
of jurisdiction in the matter, and subjects 
the action of the appropriate authority in 
the matter of grant of promotion to the 
scrutiny of the Court. A 1970 Orissa 19 (20, 
21 ). 


(2) Government servant has right not of 

promotion but to be considered for promo¬ 
tion — Principle governing promotion is seni¬ 
ority cum merit. 1970 Lab IC 160 (163) 

(Orissa) ** 1971 Lab IC 937 (938) (Mys). 

(3) Right of promotion in a cadre — Ex¬ 
press creation of separate cadre is essential. 
A 1970 Pat 25. 

(4) Promotion by authority not competent 
— Ratification subsequently by competent 
authority — Held that there could be no 
valid ratification — Even if an order pur¬ 
porting to ratify such order is passed it 
will take effect as an independent order 
only from the date it is passed and not 
from the date of earlier order. 1978 Lab IC 
920 (922) (DB) (Ker). 


(5) Promotion — Determination of eligible 
candidates — Qualifications of a candidate 
on the date when vacancy is filled by pro¬ 
motion and not when it occurred is to be 
considered. A 1971 Mys 26 : 1971 Lab IC 171. 

(6) Promotion according to seniority is 
normal rule — Promotion as Grade One 
clerks — Reservation of some vacancies for 
graduate clerks — Availability of vacancies 
under both graduate and non-graduate quo- 
tas in that cadre — Promotion and confir¬ 
mation of junior graduate clerk before 
senior non-graduate clerks is irregular 1970 
Lab IC 1467 (1469) (DB) (Mys). 

(7) Whenever promotion is made on basis 
of seniority subject to rejection of unfit, the 
senior person has a right of promotion in a 
mechanical manner unless he is declared 
unfit for promotion. On the other hand, in 
the case of promotion on merit, efficiency 
and suitability plays the vital part. The 
af k entries, if any would certainly 

cba £ ce ? of promotion if promotion is 

L of merit ’ but the same do 
not affect the chances of promotion if pro¬ 
motion is made on basis of seniority subject 

Vl WW Am* Unfit * 1976 Lab IC 1533 

(1535) (All) ** ILR (1977) 1 Ker 650. 
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(8) When promotion is to be made on the 
basis of Positive Merit, it would be extreme¬ 
ly untenable to say that merely because an 
officer has been allowed to cross the effici¬ 
ency bar, all adverse entries up to that 
stage are wholly washed out and cannot 
be taken into consideration for the purposes 
of promotion. Clearance of the efficiency bar 
in a certain Pay-scale is not necessarily a 
qualification for promotion as the criterion 
for promotion is entirely different. 1978 Lab 
IC 1703 (1707) : 1978 Mah LJ 631 
** 1978 Lab IC 658 : A 1980 NOC 116 <FB) 
(Orissa) ** 1978 Lab IC 764 (767, 768) (DB) 

(9) ^ Adverse remarks in confidential rolls 
— Employee subsequently promoted — Re¬ 
marks are deemed condoned and not to be 
considered during further promotion (1977) 

4 Cal HC (N) 878: 1978 Lab IC (NOC) 6 

(Cal). , , 4 . 

(10) Promotion — Confidential reports or 
officers — Taking note of adverse remarks 
not communicated to incumbent cannot be 
taken note of. 1978 Lab IC (NOC) 169 (Ker). 
(1974 Lab IC 1192 (Orissa) (FB), Dissented 

from.) 

(11) Opportunity of hearing — Employee 
not communicated about adverse remarks 
within period prescribed by Rules — Re¬ 
marks not to be considered during further 

promotion. (1977) 4 Cal HC (N) 878. 1978 
Lab IC (NOC) 6 (Cal). 

(12) Adverse remarks — Promotions — Ad¬ 
verse report in confidential roll cannot oe 
acted upon to deny promotional opportuni¬ 
ties unless it is communicated — won- 
consideration of explanation offered by ser¬ 
vant - Non-issuance of integrity certifi¬ 
cate. held, could not be upheld. A 1979 SC 
1622 (1626) : 1979 Lab IC 1186. 

(13) Promotion to selection post on basis 
of merit and ability — Previous punishment 
of withholding increment is a relevant fac¬ 
tor to be taken into account in assessing the 
merit and ability of the person concerned. 
1978 Lab IC 81 (83) (DB) (Ker). 

(14) Suitability for promotion — Entirely 
for the Government to decide on the basis 
of record — Where this is done the selec¬ 
tion is not illegal. 1973 All Serv LJ 619 
(Delhi) ** 1980 Lab IC 556 (557) (Goa). 

( 15 ) Confidential report — Held °n in¬ 
terpretation of relevant rule, that Promotion 
Committee could consider confidentia 1 re- 
ports of more than previous three years. 
1978 Lab IC (NOC) 126: (1978) 1 Serv LR 

59 (16*) Promotion of Additional Commis¬ 
sioners of Income-tax as Commissioner or 
income-tax - Departmental Promotion 
Committee's assessment regarding merit or 
each eligible officer by considering: senuce 
record — Court cannot »t in judgment over 
the assessment. (1975) 1 Lab LJ 376 . 1974 
Lab IC 1059 (1066) (Delhi). 

(17) C C R of concerned Government 
servant in Orissa Industries Service, incom¬ 
plete — Absence of rule — Main criteria 
for judging suitability for promotion are 
merit, Seniority, competence qualifications 

?e'?an? P tinTe 1C — °PifbHc b 'seridce 1< Comndssion 
considering suitability on basis of incom 


plete C. C. R. — State Government directed 
to reconsider case of promotion of aforesaid 
Government servant. (1975) 41 Cut LT 1373: 

1976 All Ser R 132 (DB). 

(18) Where the views of the Public Ser¬ 
vice Commission were affected by the exist¬ 
ence of the adverse remarks in the C. C. R. 
and the concerned Government servant had 
been prejudiced because of the non-com¬ 
munication of the adverse entries against 
him, there being contraventions of admin¬ 
istrative instructions in the relevant Book 
Circulars, such adverse entries ought not to 
be used or relied upon and should be ignor¬ 
ed while considering his case for promotion. 
ILR 1975 Cut 1589: (1975) 41 Cut LT 1348 
(DB). 

(19) Employee under suspension — Right 
to be considered for promotion revives 
when proceedings against him are dropped. 

1977 Lab IC 1337 (1338) (Mad). 

(20) Once an enquiry was conducted and 
it was found that the claim of the candi¬ 
date (claim of belonging to a particular 
Caste in this case) was genuine it cannot be 
reopened again at the time of promotion to 
the next higher grade. (1979) 2 Serv LR 370 
(375) (AP). 

(21) Promotion of police inspectors as De¬ 
puty Superintendents of Police — Punjab 
Police Service Rules (1959) Rr. 6 (1) (i) pro¬ 
viso (a) and 14 — In the years 1963 and 65 
the government relaxed R. 6 and thereby 
reduced the requirement to four years or 
continuous service, in view of this rel ^xa- 
tion police inspectors appointed in year 19bi 
were promoted to the post of Deputy Super¬ 
intendent of Police, an executive order to 
this effect was made under Rule 14 in the 
year 1965. In the year 1969 the Government 
substituted a new Rule 14 which provided 
for relaxation of Rule 6, Held, that the pro¬ 
motion of the police inspectors was illegal 
because of the fact that the provisions of 
Rule 6 as they stood at the time of promo¬ 
tion did not provide for relaxation. It was 
further held that Rule 14 which authorised 
relaxation will be of no avail _ as it was* 
substituted for the first time m the year 
1969. A 1979 SC 1034 (1037). 

(22) Orissa Subordinate Education Service 

_ Promotions of members on ad hoc basis 

in defiance of Recruitment Rules of 1972 — 
Promotions are illegal — Appointments can¬ 
not be regularised by Regularisation Rule 
of 1978. 1980 Lab IC 534 (537, 538) (DB) 

(Orissa). . 

(23) Punjab Food Supplies Department 

(State Service Class III) Rules 
— An employee promoted as Assistant su 
iprt to his passing Assistant Grade Exami 

j?“£no«on "as* Deputy™ Superintendent 

who has already passed, is invalid. 198 

Lab IC 674 (676) (Punj). . 

(24) Promotion of employee on basis of 

merit — Service Rules providing for promo- 
tion on seniority-cum-merit basis Promo- 
lion is illegal L Subsequent reversion to 
original post held, {justified. 1978 Lab 1C 
1529 (1530) (Raj). 
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(25) Promotion to Selection Post — Selec¬ 
tion should be on merit and not by seniority 
alone. 1977 Lab IC 1151 (1154) (DB) (Orissa) 

•* 1974 Lab IC 1059 (1067, 1068) (Delhi). 

(26) Reporter Inspectors held, eligible for 
promotion as Deputy Superintendent of 
Police — In absence of any rule, prohibit¬ 
ing such promotion, government entitled to 
determine, out of which field promotions 
may be made. (1973) 2 Serv LR 547 (Orissa). 
** 1978 Lab IC 753 (757) (DB) (Orissa). 

(27) Promotion to posts of Regional Trans¬ 
port Officers — Asst. R. T. O’s to be promo¬ 
ted under Government Orders — Rules ab¬ 
sent — Members of U. P. Civil 
(Executive) appointed as R. T. O s pending 
Cabinet decision to that effect — Appoint¬ 
ment held illegal and also violative of Arti¬ 
cle 16. 1979 Lab IC 603 (606, 607) (DB) (All). 

(28) Panel for promotion prepared by De¬ 
partmental Promotion Committee — Ap¬ 
pointing authority has a right to scrap tne 
panel. 1975 Lab IC 1624 (FB) (Delhi). 

(29) Proceedings of Departmental Promo¬ 
tion Committee cannot be considered t 
have been vitiated because of something 
that may or may not be done by ^e com- 
mittee in future. (1975) 1 Lab LJ 376 . 1974 
Lab IC 1059 (1068) (Delhi). 

(30) Recruitment to posts of Superinten¬ 
dent of Excise — Erroneous gradation nsi 
resulting in loss of seniority affect mg peti¬ 
tioner’s chances of promotion to next nigne 
rank — Amounts to denial of equality ot 
opportunity under Art. 16 (1). ILR 0 972) 
51 Pat 781 (804) (DB). 

(31) For preparation of select list of suit¬ 
able officers under Regulation 5 of tne 
Indian Administrative Service (Appointment 
by Promotion) Regulations, it is only the re¬ 
cord of the State service and not an adverse 
entry against the officer, has to be taken 
into consideration. 1977 SLWR 57 (Pun]). 

(32) Government of Orissa Home Depart¬ 
ment resolution No. 11589-A dated 8 th 
December. 1957 R. A. B C. D. appointment of 
"P as lower division assistant — Promotion 
of ’P’ to higher post earlier than T though 
appointed subsequently on that post *re- 
paration of gradation list — 'P* shown 
as senior to 'T’ on basis of his earlier pro¬ 
motion — Gradation list, held, was prepar¬ 
ed contrary to rule — Subsequent promo¬ 
tion of P on basis of gradation list held 
invalid. 35 Cut LT 1223 : 1970 Lab IC 160. 

(33) Preparation of list of suitable officers 
for promotion — Select list prepared in 1973 
challenged in 1977 on ground that juniors 
were included over-looking claim of 
tioner — Petition liable to be dismissed 
because of inordin<~.e delay. 1978 Lab K- 
1212 (1218) (Andh Praj. 

(34) Orissa Ministerial Service Method of 
Recruitment and Conditions of Service ot 
Clerks and Assistants in the District Office 
and Offices of the Head of the Departments 
Rules (1963) Rule 21 (i) (d) — Promotion — 
Requirement — Two years Continuous ser- 
vice — Not necessary that one should have 
worked as junior Head Assistant. A 1970 
Orissa 19 ( 20 . 21 ). 

(35) G. O. dated 8-3-66 of Kerala Govern¬ 
ment — Promotion to post of Professor in 


Engineering College — Teaching experience 
— Time spent for acquiring doctorate deg¬ 
ree before passing of G. O. — Held cannot 
be included in computing teaching 
experience. 1980 Lab IC 443 (445. 446) (DB) 
(Ker). 

(36) Private College taken over by Gov¬ 

ernment — Service in the college before 
takeover cannot be obliterated — Promo¬ 
tion as readers — Requirement that the 
candidate must be drawing certain amount 
of salary on specified date, held discrimina¬ 
tory. A 1977 SC 1237 11241): 1977 Lab IC 

558. 

(37) Supersession in the matter of promo¬ 
tion — Appeal Court holding it to be un¬ 
just — Government servant entitled to all 
ancillary benefits flowing from such redres- 
sal — Government Notification cannot de¬ 
prive him of the right. (1969) 17 Law Rep 
650 (651): (1969) 1 Mys LJ 197 (DB). 

<38) Where the petitioner claiming pro¬ 
motion on the basis of seniority retired 
during pendency of the petition it was held 
that in spite of his retirement the petitioner 
would be entitled to his emoluments includ¬ 
ing the higher salary and consequential 
benefits and advantages in relation to his 
pension etc. following from that, as if he 
had been promoted to the post when his 
junior, superseding him was promoted. 
1976 BBCJ 639 (640) (Pat). 

(39) Promotion depends not merely on 
seniority but on the merit and the perform¬ 
ance of each one ofl the Government ser¬ 
vant. When a Govt. servant was under 
suspension, or removed or dismissed from 
service he cannot on his reinstatement 
claim salary of the promotional post merely 
because his junior was promoted during 
the intervening period. 1978 Mah LJ 339 
(344) (DB). 

(40) Appointment of teacher as in-charge 
Principal of the educational institution does 
not amount to promotion much less an 
officiating promotion and does not prejudi¬ 
cially affect others. 1978 Lab IC 1034 (1038) 
(Kant). 

(41) Order appointing probationer to ser¬ 
vice after successful compeletion of period 
of probation — Order cannot be termed as 
one of promotion. 1970 Lab IC 893 (J & K). 

(42) No right could be based or found¬ 
ed upon this officiation which was clearly 
understood by all concerned to be subject 
to equities being set right in final analysis 
1979 Lab IC (NOC) 4 (Guj). 

(42A) Where Departmental Promotion 
Committee (DPC) procedure is followed th« 
appointments and promotions cannot 
said to be ad hoc appointments and promo¬ 
tions Even if both the expressions “ad hoc” 
and "temporary” were used in an order 
the nature of promotion is not changed. In 
the circumstances the promotions of the 
petitioner were not ad hoc and they could 
not be reverted to the substantive posts. 
1978 Lab IC (NOC) 176: (1978) 2 Andh WR 
175. 

(43) Promotion on ad hoc basis — Gov¬ 
ernment ordering demotion of officer pro¬ 
moted on ad hoc basis — Government not 
performing quasi judicial function — 
Speaking order not necessary. 1974 Serv 
LWR 825 (Punj). 
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(44) Transfer of Government servant to 
the University — Principle of last come 
first go is a principle of prudence and 
equity but not a principle having any statu¬ 
tory force. Therefore, if this principle is not 
rigidly followed on account of some special 
circumstances it would not result in any 
illegality. 1978 Lab IC 1294 (1311) (DB,' 
(Him Pra). 

(45) Indian Railways Establishment Code 
Vol. I.R. 1707 — Ministry of Home Affairs 
Circular dated 31-8-60 — Railway Boards 
Circulars dt. 26-6-1970 and 3-11-1977 — 
Cumulative effect of these circulars — Post¬ 
ponement of promotion under circulars is 
not contravention of Rule 1707 — Postpone¬ 
ment of promotion of empanelled employee 
pending criminal proceedings against him 
— Employer not having complete control 
over delayed criminal proceedings — No 
infringement of employee’s legal rights. 
1980 Lab IC 456 (463, 465) (Bom). 

(46) Promotion of substantive U. D. C. as 
temporary Head Clerk on probation — 
Suspension of promotion or reversion — 
Opportunity of being heard — Not neces¬ 
sary. 1975 Lab IC 1624 (1630 to 1632) (Delhi) 
(FB). 

(47) Promotion from Junior Branch to 
Senior Branch of Bihar Finance Service — 
Hardship rule — Relaxation made in favour 
of Scheduled Castes and Tribes allowing 
them to pass requisite departmental exami¬ 
nation within two years of promotion 
No illegality — Government is competent to 
relax rules in favour of* Schedule Castes 
and Tribes — Relaxation did not amount 
to modification of Statutory Rules by Exe¬ 
cutive Instructions. 1979 Lab IC (NOC) 128 : 
1979 (3) Serv LR 389 (DB) (Pat). 

(48) No obligation on Government that 
vacancy must be filled immediately as 
soon as it occurs — Government relaxing 
certain rule in favour of Scheduled Tribes 
and Castes — Relaxation can be made ap¬ 
plicable while filling vacancies which oc- 
curred prior to issue of relaxation No 
question of relaxation operating retrospec¬ 
tively. 1979 Lab IC (NOC) 128 : 1979 (3) 
Serv LR 389 (DB) (Pat). 

(49) Reservation for Backward classes for 
promotion — Punjab Government Circular 
D/- 20-4-1963 — Conditions laid down m 
Circular would not apply to those classes 
which had already been declared as Back¬ 
ward and by laying down the condition an 
additional guideline has been provided 
entitling those persons who satisfy the con¬ 
ditions to take the benefit of the privileges 
which have already been declared as Back¬ 
ward. 1975 Cur LJ 399 : 77 Pun LR 553 
(DB). 

(50) Promotion to junior post — Junior 
persons holding requisite qualifications 
preferred to senior one — No illegality —- 
Cannot be said that senior one is supersed¬ 
ed. 1979 Lab IC (NOC) 141 (Cal) : (1980) 1 
Serv LR 81. 

(51) Supersession of petitioner not sup¬ 
ported by reasons — Held, though reasons 
should be given, absence of reasons by it¬ 
self not sufficient to strike down promotion. 
1979 Lab IC (NOC) 131 : (1979) 48 Cut LT 
232 (DB) (Orissa). 


(52) Transfer of Government servant — 
Circular directing that servants who refuse 
to proceed on transfer out of their station 
should be debarred for promotion for at 
least three years — Promotion refused by 
servant to avoid transfer outside — Refusal 
does not act as bar against fresh order of 
transfer — Refusing transfer on promotion 
does not give Government servant inde¬ 
feasible right of not being transferred. 
(1975) 2 Serv LR 4 (Delhi). 

(53) Indian Police Service (Appointment 
by Promotion) Regulations (1955), Regula¬ 
tion 5 (3) — Promotion to Indian Police 
Service — Selection of State Police Officers 

— Eligible Deputy Superintendents of 
Police — Age above 52 years — Not entitl¬ 
ed as of right to be considered for selec¬ 
tion. 1979 Lab IC 894 (898, 899) (DB) (Ker). 

(54) Government Servant in U. P. sent on 
deputation to Andaman Nicobor Admin¬ 
istration — Steps taken for absorption 
there — Absorption not approved by Union 
Government — Reversion to parent de¬ 
partment in U. P. — Legality — Represen¬ 
tation by Administration conveying im¬ 
pression of absorption — No estoppel 
against the administration — Union Gov¬ 
ernments non-approval based on no reasons 

— Illegal. ILR (1974) 2 Cal 84. 

(55) Promotion of employee with instruc¬ 
tion that his work be observed for six 
months — His reversion before expiry of 
that period is illegal. 1969 Cur LJ 146 
(Punj). 

(56) Order of Punjab Government mak¬ 
ing reservation for Scheduled Castes and 
Backward Classes and reserving first va¬ 
cancy for them — Promotion of official of 
Scheduled Caste in pursuance thereto — 
Provision in order making reservation as 
to first vacancy struck down by High 
Court — Reversion of that official — Held 
on facts that reversion was valid as deci¬ 
sion of High Court was binding on State 
Government — Such official was not en¬ 
titled to claim hearing in that respect and 
could not challenge invalidity of order of 
reversion for want of hearing. A 1971 Punj 
284 (287). 

(57) Transfer on deputation to higher 
post to another department within the ad¬ 
ministration — Not promotion — Trans¬ 
feree, in terms of order, can subsequently 
be repatriated to parent department. 1977 
Lab IC 1988 (1991) (Delhi). 

(56) Seniority and promotion — Seniority 
amongst persons determined according to 
date of joining service — Promotion OI 
junior on ground that he was science gra¬ 
duate in science faculty must not be con¬ 
tended but also established — Else Promo¬ 
tion of junior cannot be justified. ILK 
(1975) Cut 651 (656, 657) (DB). 

(57) Promotion of Government servant 
through mistake in interpreting Service 
Rules __ Rectification of, by reviewing 
earlier decision — Consequent reversion in¬ 
volving neither punishment nor stigma — 
Rectification order is executive — Cannot 
be challenged in Court. ILR (1970) 2 Punj 
673 (DB). 

(58) Employee reverted after due enauiry 

— On appeal department gave him chance 
and he was repromoted — Department 
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later confirmed him from date earlier to 
his repromotion — As confirmation could 
only be from date of repromotion, his re- 
confirmation from earlier date, held was 
correct. 1977 Serv LJ 396 (Raj) : 1977 WLN 
(UC) 87 (DB). 

(59) Where orders for promotion and for 
giving selection grade to the employee wer. 
passed by the appointing authority by mis¬ 
take without noticing his whole service re¬ 
cord, it is always open to the Appointing 
Authority to rectify the orders after giving 
the employee an opportunity of hearing. 
(1979) 2 Serv LR 405 (407, 408) (Punj). 

118. Cancellation of promotion.— (1) 
Where a Government servant holding a 
lower post is promoted to a higher post 
but thereafter, such promotion is cancel lea 
for some reason by order of the higher 
authorities whereupon the Government ser¬ 
vant is reverted to his original post, there 
is no question of reduction in rank A 195/ 
AH 152 (153) (DB) ** A 1955 Alli 528 (530 
531) ** A 1955 Cal 385 (391) (DB) ** 1979 

Lab IC 420 (Ker). . , „ 

(2) Reduction in rank — Government has 

power to reduce a civil servant who was 
previously promoted to higher rank-A 
1960 Him Pra 24 (27) ** A 1963 Mys 109 

(110, 111) (DB). (Revocation of the order oi 
promotion on the ground that it was pass¬ 
ed through mistake does not amount t 
reduction in rank so as to attract the pro¬ 
visions of Art. 311.) 

(3) Natural justice — Violation of — 
Member of Police Service — Inclusion oi 
name in list F which is a prelude to promo¬ 
tion — Delisting the name or cancellation 
of promotion — Petitioner must be heard. 
1977 Lab 1C (NOC) 27 (Delhi). 

(4) Order of promotion issued through 
mistake — Promotion not permitted under 
rules — Correction of mistake by issuing 
cancellation of promotion order N° op¬ 
portunity of being heard given to the Pro- 
motee — No violation of Article 311 ( 2 ) or 
the Constitution. 1973 Serv LJ 791 (Delhi). 

(5) It is no point of law that because the 
Railway Administration made an error in 
promoting the petitioner, the Administrator 
must always be anchored to their error 
and must not be permitted to coiject the 
same. The erroneous promotion does not 
invest the petitioner with a right to conti¬ 
nue in the promoted post. His reversion, 
therefore, to his substantive rank does not 
amount to a reduction in rank as contem¬ 
plated in Article 311 (2) of the Constitu¬ 
tion. (1966) 12 Fac LR 53 (54) (Cal). 

(6) Where another person’s promotion 
need be set aside before making an order 
for promotion, rules of natural justice re¬ 
quire that the authority must hear the per¬ 
son before making on order adverse to mm, 
particularly when done on the theory that 
he was unworthily promoted. (1966) 12 *ae 
LR 264 (271) (Cal). 

(7) Government servant promoted to per¬ 
manent post on substantive basis — Rever¬ 
sion without following procedure in Sec¬ 
tion 126 of J and K Constitution, illegal. 
A 1966 J and K 24 (26) (DB). 


(8) Constitution of India (1950) Art. 311 
(2) — Where a Government servant is given 
a chance to officiate on a post on a trial 
basis it is implicit in the promotion award¬ 
ed to him that he would be reverted on 
account of unsatisfactory performance 
Since he has no right to the post, he can¬ 
not complain on reversion to substantive 
post that he has been deprived of a position 
to which he was legally entitled — The 
order of reversion was not by way of 
punishment and it did not amount to re¬ 
duction in rank. ILR (1967) 2 All 240 (242, 
245) (DB). 

(9) Promoted officer cannot be reverted 
on the ground that he did not pass the 
departmental examination, when no de¬ 
partmental examination was specifically 
prescribed under Service Rules. (1966) 2 
Mys LJ 129 (130, 131) (DB). 

(10) Reduction in rank — A, Assistant 
Master in High School. appointed to post 
of Special Officer for Hindi by process of 
selection — Review of promotions made 
irregularly on basis of provisional Inter- 
State Seniority List as superseded by final 
Inter-State Seniority List — Reversion of 
A from Class II to Class III post — Re¬ 
version is illegal and must be quashed. A 
1969 Mys 306 (308) : 1969 Lab IC 1219 (DB). 

(11) Departmental promotion — Revision 
of original select list by dropping peti¬ 
tioner’s name — Applicability of principles 
of natural justice attracted since as a re¬ 
sult of the proposed action the person, 
whose name is sought to be deleted from 
the list wherein it was originally included, 
will undoubtedly be visited with serious 
adverse civil consequences. Further, when 
any adjudication regarding the inter se 
seniority as between two Government ser¬ 
vants is conducted pursuant to the repre¬ 
sentation made by one of them, a final 
decision should be taken in the matte: 
only after affording a hearing to the party 
whose seniority is being challenged. 1975 
Ker LT 682. 

(12) Cadre officer in junior scale of pay 
promoted to officiate in senior scale — 
Subsequent reversion to substantive post — 
Juniors allowed to continue to officiate in 
senior scale — Action taken is by way of 
penalty because it not only amounts to re¬ 
duction in rank but also to a withholding 
of promotion to which he is entitled under 
the Rules depending on availability of posts 
and seniority. A 1968 SC 754 (759). 

(But see (1972) 1 Andh WR 370. (Persons 
junior in service but promoted earlier in 
view of their acquiring requisite qualifica¬ 
tions at the time of promotion cannot be 
reverted to make room for seniors who had 
subsequently acquired the necessary quali¬ 
fications but who were quite properly pas¬ 
sed over at the earlier stage.)l 

(13) Promotion of appellant to Class I 
post on ad hoc basis — Reversion to Class 
II as his service record in Class II post did 
not justify promotion — His service record 
in Class I post must be considered when 
his juniors are promoted to Class I post on 
ad hoc basis. 


"A” in the citations stands for AIR 
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If, on the basis of the subsequent record 
of his service, the appellant was entitled to 
be promoted to Class I post in preference 
to any one of his juniors, there was no 
justification for the order reverting him to 
Class II service. A 1975 SC 1915 (1916). 

(14) Petitioner Police Inspector of former 
Coorg State and promoted as Deputy Super¬ 
intendent of Police by new Mysore State 
Government subsequently reverted as Police 
Inspector — Petitioner being over 52 years 
of age stated as ground for reversion — 
Police Service Rule imposing age restric¬ 
tion of 52 years for promotion as Deputy 
Superintendent of Police relied upon — 
Prior approval of Central Government be¬ 
fore promulgation of Rule, not obtained — 
Proviso to sub-section (7) of Section 115, 
States Reorganisation Act (1956) held at¬ 
tracted — Rule held invalid for want of 
prior approval of Central Government — 
Order reverting petitioner as Police Inspec¬ 
tor set aside. A 1965 Mys 19 (25). 

(15) Temporary promotion — Order recit¬ 
ing reversion of petitioner at any time 
without notice — Refixation of provisional 
seniority resulting in cancellation of pro¬ 
motion order, before the petitioner joined 
the post — Petitioner cannot complain can- 
collation of his promotion. (1973) 2 Serv LR 


mine such suitability after an assessment of 
all relevant considerations, such as senio¬ 
rity. competence, rectitude, and antecedent 
official records, none of which is less im¬ 
portant than the other, for the preservation 
of purity and efficiency in public service; 
the basic or governing consideration in all 
promotions is what may be shortly describ¬ 
ed as merit or suitability; seniority is in 
substance one of the elements in the assess¬ 
ment of merit. (1963) 2 Mys LJ 248 (249) 
(DB) ** (1964) 1 Mys LJ 226 (228, 229). 

(4) Refusal to select a person for a parti¬ 
cular post though resulting in loss of some 
place in seniority is not reduction in rank. 
A 1964 All 356 (358). 

(5) Promotion is in the discretion of the 
competent authority, and no Government 
servant can say that he has a legal right to 
be promoted. Hence no legal action would 
lie to enforce an alleged right that he is 
entitled to be promoted. The remedy of the 
Government servant aggrieved in such a 
case lies only by way of appeal to the su¬ 
perior authorities. A 1958 Manipur 35 (37). 
(Promotion from one grade to a higher 
grade is not to be made only on the basis 
of seniority but is to be made primarily on 
the basis of merit and efficiency, although 
seniority is also a factor to be taken into 
consideration.) ** A 1961 All 315 (316) (DB). 


706 (Andh Pra). ( 6 ) Keeping in abeyance promotion due 

(16) Fixation of seniority and pay — — It is an exercise of executive power — 

Authorities realising that fixation of senio- It must be exercised fairly, reasonably and 

ritv and nav of petitioner was made on in public interest. 1970 Lab IC 945 ‘(Mys). 

patently wrong interpretation of Rules — ** (1972) 2 SCJ 62: 1971 Lab IC (N) 2 (SC). 

Authorities cancelling fixation of pay and (A 1969 Delhi 15, Affirmed.) 

seniority after fifteen years without giving ( 7 ) In a se i ec ti 0 n post a person cannot 
opportunity to petitioner of being heard claim to be promoted merely on the ground 

Cancellation order being against principles 0 f seniority. It is only when definitely a 

of natural justice was quashed. 1974 All finding is arrived at by the authority that 

Serv LJ 610 (Delhi). the work of the senior is not efficient and 

119 Refusal to promote.— (1) Promo- another person is found more suitable, that 

fj on Cannot be claimed as of right — a junior would be entitled to be appointed 
Decision not to promote does not amount in preference to the senior. That is a mat- 

tn imnosing penalty A 1969 All 213 (214): ter which would not be justiciable in a writ 

1969 Lab IC 518 ** 1970 Lab IC 160 (163) petition. A 1961 All 316 (319, 320). 


(DB) (Orissa). 

(1-A) Question of demotion can arise only 
in case of promotion to a permanent post 
without any time limit. Hence when pro¬ 
motion had been only to officiate in short 
term vacancies followed by reversion refu¬ 
sal to promote is no demotion and therefore 
Art. 311 or Rule 14. Central Civil Services 
(Classification. Control and Appeal) Rules, 
will not be attracted. A 1971 Pat 221 (222). 

(2) Reversion from officiating post — 
Juniors allowed to continue on promotional 
posts — Reversion not in ordinary course 
of administrative convenience, amounts to 
infliction of punishment — Petitioner entitl¬ 
ed to protection. (1973) 2 Serv LR 160 
(J and K). 

(3) Among the well-known attributes of 
public service, one that is least subject to 
exception is that no employee can claim as 
of right a promotion from one position to 
another unless he could do so under a 
statutory provision or an enforceable condi¬ 
tion of service; a variety of considerations 
govern the promotion of an employee, none 
of which alone can render an employee suit¬ 
able for promotion; ordinarily, it is for the 
State or the promoting authority to deter¬ 


( 8 ) Right of promotion in a cadre — 
Creation of separate cadre is essential. A 
1970 Pat 25 (Pr. 32): 1970 Lab IC 53 (DB). 

(9) Refusal to promote on ground of in¬ 
efficiency — Does not amount to discrimina¬ 
tion. A 1958 J and K 43 (45). 

(10) Refusal to give promotion — Not 
tantamount to reduction in rank. (1972) 76 
Cal WN 581. 

(11) Promotion — Petitioner considered 
for promotion and found unfit — Held not 
entitled to any remedy. i978 Lab IC (NOC) 
171 (DB) (Madh-Pra). 

(12) A mere non-promotion of a Govern¬ 
ment servant after consideration of his case 
for promotion does not amount to punish¬ 
ment. (1964) 1 Mys LJ 226 (230) (DB). 

(13) Non-selection to post in selection 
grade is not removal or reduction in rank. 
A 1970 Delhi 1 (5): 1970 Lab IC 31. 

(14) It is the fundamental right of every 
ublic servant to seek higher promotion if 
e is eligible therefor and to obstruct his 

path of promotion amounts to infringement 
of his fundamental right under Article 16. 
Promotion of employee by order of Chief 
Minister with instructions that his work be 
observed for six months — His reversion 
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Articles 310 & 311 — Note 119 (contd.) 
before expiry ofl that period is illegal — 
Amounts to deprival of his right to promo¬ 
tion. (1969) 71 Pun LR 439 (446). 

(15) Civil Servant — Promotion — Over¬ 
looking of claim — Mala fides — Employees 
junior to petitioner promoted overlooking 
petitioner’s claim — Direction of Chief Min¬ 
ister to promote him retrospectively not fol¬ 
lowed — No adverse remarks passed against 
petitioner as spelled out in impugned order 
— Petitioner getting annual increments re¬ 
gularly — Commendation certificates (about 
60) and cash rewards received — Held, im¬ 
pugned order declaring petitioner as unfit 
for promotion was mala fide. 1977 Lab IC 
(NOC) 117 (J and K). 

(16) Promotions in Government service 
Seniority by itself does not confer an abso¬ 
lute right to promotion — Decision of the 
Government as to suitability for promotion 
is final — Superseding senior member with¬ 
out more does not amount to ’reduction in 
rank’ — No discrimination is practised by 
promoting a member lower in seniority 
order over his superior — Idea of selection 
not ruled out in considering equality of op¬ 
portunity — Superseding a senior member 
of the services is not ‘reduction in rank’ of 
the senior member. (1963) 2 Mys LJ 248 (250) 
(DB). 

(17) Promotion given by process of selec¬ 
tion — Review of promotion made irregu¬ 
larly and promotee reverted — 5S ver /o 1 fto\ 
must be quashed. A 1969 Mys 306 (308) 


(DB). 

(18) Promotion — Two cadres of Railway 
Ticket Collectors with different grades 
Revision of pay scales equalising pay of cer¬ 
tain posts — Does not amount to promotion. 
1977 SLJ 245 (250) (Raj). 

(19) Non-promotion of petitioner on the 
ground of unsuitability and promoting an¬ 
other who is junior cannot be viewed as re¬ 
duction in rank of the petitioner or as a 
punishment imposed on him. (1964) 1 Mys 
LJ 226 (229) (DB). 

(20) Petitioner refused promotion on two 
occasions — Authorities passing an order 
that he should not be offered any promotion 
for two years — Held the refusal of pro¬ 
motion if he was allowed the option to re¬ 
fuse it could not justify proscription for 
future promotion. If by reason of seniority 
he became entitled to promotion he couia 
not be set aside on the ground of earlier re¬ 
fusal. (1966) 2 Mys LJ 187 (188) (DB). 

(21) The authorities while considering the 
question of suitability for promotion ana 
taking a decision thereon were not acting 
•judicially and an opportunity to put for¬ 
ward explanation by concerned 

need not be given. (1964) 1 Mys LJ 226 

(229) (DB). 


, (23) When the withholding Of the promo¬ 
tion was not by way of punishment Arti¬ 
cle 311 is not attracted. Even assuming that 
the doctrine of pleasure of the Governor 
reiterated in Art. 310 relates only to tenure 
of office and not to the other conditions of 
service and there may be a justiciable right 
independent of Article 311 where there is a 
contravention of a statutory rule dealing 
not with the tenure of office but with the 


other conditions of service, it cannot be held 
that there was any contravention of any 
rule relating to conditions of service, in not 
promoting a government servant, where the 
very conditons ofi service under which he 
was holding his post clearly laid down that 
promotion can be made only on the basis of 
merit and not on the ground of seniority 
alone and he was fully aware of it. ILR 
(1962) Cut 243 (245, 246) (DB). 

(23) Promotion of teacher of private school 

receiving grant-in-aid from Government is 
within power and discretion of superior 
authority and is not justiciable unless it is 
decided in contravention of provisions ofi 
some specific rules — Where there are no 
rules, promotion cannot automatically go by 
seniority — Merit, general suitability etc. 
are some of the matters which have to be 
taken into account — Promoting auth¬ 
ority only is the judge ofi it. A 1959 Mani¬ 
pur 1 (7). , . 

(24) Person serving as Teacher in Govern¬ 
ment High School qualified and eligible for 
award of Selection Grade — Govt, cannot 
refuse to consider his case for grant of 
selection grade. (1971) 2 Serv LR 2 (Delhi). 

(25) Reduction means demotion, that is, 
putting an employee in a Lower Grade or 
post or on a lower scale of pay. It may 
even include a case where an employee is 
reduced to a lower stage of pay in the same 
scale, but by no stretch of imagination it is 
possible to conceive that when a man has 
not been allowed to go up by way of pro¬ 
motion as he was not found fit for the 
higher post there was a reduction in his 
rank. A 1958 Manipur 35 (37). 

(26) Employee allowed to cross efficiency 
bar — Adverse character roll can be taken 
into consideration for negativing claim of 
promotion. 1974 Lab IC 1192 (1207) (FB) 
(Orissa). 

(27) Order withholding promotion indefi¬ 
nitely passed and served on the Civil Ser¬ 
vant after he was actually promoted but be¬ 
fore he could join his new post — There 
being no adverse circumstances against the 
Civil Servant between the date of promo¬ 
tion and the passing of impugned order, the 
impugned order, held, amounted to a 
penalty, cast a stigma and was liable to be 
quashed. 1973 Serv LC 50 (Delhi). 

(28) Petitioner working as Inspector 
(Selection Grade) in the Central Excise De¬ 
partment — Claim for promotion as Super¬ 
intendent of Central Excise Class II — Con¬ 
fidential reports from Appellate Collector 
under whom the petitioner worked for six 
months not made available to the Screening 
Committee — Non-selection for the promo¬ 
tion under the circumstances not justified 
as the petitioner was prejudiced by the 
omission to consider the reports. 1973 Serv 
LJ 789 (Delhi). 

(29) Juniors promoted as petitioner stop¬ 
ped at efficiency bar — Stoppage at effici¬ 
ency bar set aside with retrospective effect 
— Petitioner confirmed on post held with 
retrospective effect — Placed senior to 
Juniors superseding him — Consideration 
for future . promotion — Court can compel 
Government to consider case under its spe¬ 
cial circumstances — Party ‘can succeed in 
getting limited relief only. 1973 Cur LJ 159 
(Punj). 
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(30) Deputy Magistrate working as S. D. O. 

— Punishment by stoppage of promotions and 
censure in character roll — Period cf sus¬ 
pension directed not to be treated as on duty 

— There is no reduction in rank — No fur¬ 
ther opportunity to show cause against 
punishment necessary. A 1966 Pat 97 (101) 
(DB). 

(31) Promotion — Adverse remarks not 

communicated to Civil Servant should be 
ignored. 1976 Lab IC 1760 (1761) (DB) 

(Orissa). 

(32) Supersession in the matter of promo¬ 
tion — Appeal Court holding it to be unjust 

— Government servant entitled to all an¬ 
cillary benefits flowing from such redressal 

— Government Notification cannot deprive 
him of the right. (1969) 1 Mys LJ 197 (198) 
(DB). 

(33) Integration lists of Officers — List 
though quashed by High Court yet upheld 
by Supreme Court — High Court while 
quashing integration lists had failed to con¬ 
sider individual grievances — Supreme 
Court approached with request to direct 
High Court to hear individual grievance — 
Held no directions were necessary as the 
integration lists had become final. 1972 Lab 
IC 1570 (1571) (SC). 

(34) Pendency of the disciplinary proceed¬ 

ings cannot be a ground for withholding 
promotion, if a Government employee is 
otherwise eligible to be promoted. Withhold¬ 
ing of promotion being a penalty, it can¬ 
not be imposed except by following the pro¬ 
cedure prescribed by statutory rules, it 
such penalty were to be imposed without 
following the procedure prescribed it would 
amount to contravening Art. 311 and such 
action would be unsustainable. 1978 Serv 
LJ 201 (203) (Andh Pra) ** 1977 S LJ 410 

(Andh Pra) ** 1974 Serv LWR 727 (Andh 
Pra) ** (1973) 2 Serv LR 131 (Andh Pra). 

[But see 1978 Lab IC 904 (908) (Guj). 

(Government servant — Departmental en¬ 
quiry pending — Withholding promotion 
during enquiry — Not punishment.)! 

(35) ’’Promotion by selection irrespective 
of seniority” under Allahabad High Cour. 
(Conditions of Service of Staff) Rules. R. 9 

_ Interpretation of — Emphasis is on merits 

rather than on seniority. 1971 Lab IC 426: 

A 1971 All 205. . . . . . 

(36) Placing of person in independent 
charge of a higher post does not amount to 
promotion to that post. (1974) 1 Kant LJ 

408. . , 

(37) Right of eligible persons cannot be 

ignored in the garb of temporary orders 

_ Appointing authority must give reasons 

for making promotions when a senior em¬ 
ployee is superseded. (1973) 2 Serv LR 339 
(J and K). 

(38) Writ petition by lower division clerks 
promoted on ratio basis provisionally from 
those belonging to Andhra and Telangana 
regions without sanction under Sec. 115 (7 , 
Proviso, States Reorganisation Act cannot 
lie against alteration of their promotion 
dates following final seniority list. IL 

(1972) Andh Pra 240 (DB) 

(39) Seniority and promotion — Misrepre¬ 
sentation by Government — It has powe. 
to review and rectify earlier administrative 


decision based on the misrepresentation. 
1979 Lab IC 1294 (1302): 1979 (2) Serv LR 
478 (FB) (Delhi). 

(40) Where on upgradation of posts of 
B-Grade nurses as A-Grade. a male nurse 
of B-Grade was promoted as A-Grade but 
was not allowed to draw the emoluments 
of A-grade, it was held that on up-grada- 
jon of the post the incumbent petitioner 
automatically got promoted to A-grade and 
as the promotion was not made dependent 
on consideration of his character roll or 
other material or screening of his case, the 
petitioner was entitled to draw the emolu¬ 
ments of A-grade nurse. A 1972 Pat 247 
(248) : 1972 Lab IC 918. 

(41) Railway servant — Promotion — 
Seniority — Promotion denied owing to ad¬ 
ministrative error — Denial challenged by 
writ petition — To set right injustice, pro¬ 
motion directed by Supreme Court from 
date of writ petition, with suitable orders 
regarding salary and seniority. A 1977 SC 
1868 : 1977 Lab IC 11.91. 

(42) Promotion of petitioner to a post 
purely on temporary basis — Reversion on 
ground of unsatisfactory work — Juniors 
allowed to continue on posts to which they 
were promoted — Order of reversion cast¬ 
ing no stigma — Court competent to probe, 
to find out whether impugned order is pass¬ 
ed by way of punishment. (1974) 1 Serv 
LR 195 (J and K). 

(43) Section 3 of the Karnataka Service 
Examinations Act 1976 is made to give 
benefit to Government Servants who were 
denied in the new State promotions to 
higher cadres to which they were entitled 
but were not given promotions, on account 
of their not passing the prescribed depart¬ 
mental tests or examinations. The section 
created a fiction that for the relevant period 
prescribed examinations or tests were to be 
treated as dispensed with for becoming 
eligible for promotion. Where a person was 
promoted without having passed any exa¬ 
mination whatsoever and if his seniors, at 
the relevant times in the relevant cadres 
were overlooked for promotions to the 
higher cadre on the ground that they had 
not passed the prescribed tests and exami¬ 
nations then such seniors would be entitled 
to get their rightful position by promotions 
in respective cadres by virtue of the provi¬ 
sions of the Act. The person who was pro¬ 
moted earlier though junior to others couia 
have no grievance in such ci rcu™stances. 
(1979) 2 Kant LJ 398 : 1980 Lab IC (NOG) 

31. . . 

120. Reversion and departmental enquiry tor 
same cause.— (1) Where the petitioner, who was 
a permanent Government servant, and who was 
promoted to a higher post purely on a tem¬ 
porary basis and until further orders is found 
unsuitable for the post on account of miscon¬ 
duct, two courses are open to the Government. 
The' first was to revert him to his former post 
without any notice and without assigning any 
cause, and the second, by taking disciplinary 
action. But both the courses are not open to 
the Government simultaneously, and the methods 
are only alternative. Where therefore it is found 
that the authorities have reverted the petitioner 
to his former post, it is not onen to the auth¬ 
orities to start proceedings for disciplinary action 
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Articles 310 & 311 — Note 120 (contd.) 
either themselves or through another authority. 

A 1958 Tripura 45 (47). 

121 . Retrospective orders under the Articles.—• 

(1) The notice of termination of services which 
adversely affects the employee will take effect 
from the date on which it is actually or con¬ 
structively communicated to him. ^ The words, 
‘commencing with immediate effect* in the notice 
would only mean commencing from the date 
on which the notice was served and not from 
the date of issue. A 1965 Him Pra 55 (57, 58). 

(2) Order of dismissal cannot have effect 
from any date prior to that on which it is com¬ 
municated to delinquent Government servant. A 
1969 Cal 397 (399) : 1969 Lab IC 1094 00 A 
1963 Manipur 28 (35) 00 A 1958 Cal 470 (471) 
00 (1956) 60 Cal WN 1023 (1026) 00 (1973) 2 
Serv LR 561 (Orissa). (Verbal intimation of 
termination of services cannot be accepted in 
absence of any proof.) 

(3) Order of dismissal with retrospective effect 
is in substance an order of dismissal as from 
date of order with superadded direction that it 
should operate retrospectively as from an anterior 
date. The two parts are clearly severable —— 
Court has power to give effect to valid and 
severable part of order but it cannot pass new 
order of dismissal. A 1966 SC 951 (953). ((1957) 
61 Cal WN 880 and A 1961 Cal 626, Over¬ 
ruled.) 00 A 1970 Orissa 49 (49). 

(4) There can be no suspension of a person 

with retrospective effect. (1963) 6 Fac LR 225 
(227) (Cal). „ 

(5) Dismissal with effect from the anterior 
date on which the suspension was ordered — 
Valid in law. 1980 Lab IC 442 (443) : (1980) 1 
Serv LR 302 (DB) (Ker). (1979 Ker LT 99 : 
1979 Lab IC (NOC) 52 (Ker), Reversed.) 

(6) The State Government have the power to 
make retrospective appointment provided it does 
not affect adversely uie right of anybody else. 
In this case the petitioner was merely officiating 
as Assistant Engineer temporarily, therefore, by 
appointing ‘X’ in his place on the basis of his 
retrospective appointment as overseer no legal 
right of the petitioner was infringed. ILR (1977) 
56 Pat 555 (564). 

(7) Civil Service — Confirmation — Orders 
for confirmation can be passed with retrospective 
effect — Even though on date of issuing of con¬ 
firmation orders, the incumbents are not work¬ 
ing under the jurisdiction of authority issuing 
confirmation orders, such orders can _ be passed 
by such authority relating to period during 
which such persons were working under it. A 
1976 Bom 42 (49) (DB). 

(8) Where the order of termination of service 
was made long after the disciplinary proceed¬ 
ings ended, it will take effect only from the 
date of the orders and not retrospectively from 
the date when the disciplinary proceedings end- 
ed. The petitioner in respect of period prior to 
date of actual order should be treated as being 
>n service and is entitled to get his pay for it. 

/I?) 74 Cal WN 966. 

(9) Enquiry against retired employee —> En¬ 
quiry invalid — Order of dismissal after holding 
enquiry after retirement was illegal — Dismissal 
cannot be with retrospective effect under Arti¬ 
cle 311 of Constitution. 1977 Serv LWR 313 
(Punj). 

*22. Censure.—- (1) Government servant can- 
n °t legitimately complain that the penalties of 


censure and suspension were imposed upon him 
without affording him an opportunity to show 
cause against the imposition of such penalty. A 
1969 Orissa 224 (226) : 1969 Lab IC 1221 
(DB). 

(2) An enquiry as contemplated in cases falling 
under Article 311 (2) would not be necessary 
for punishments other than dismissal, removal or 
reduction in rank, that is, in cases of lesser 
punishments including censure. A 1958 Mani' 
pur 35 (37). 

(3) The constitutional protection afforded by 
Article 311 does not extend to a Government ser¬ 
vant with regard to whom a censure entry in 
his character roll is ordered to be made. A 1957 
Raj 230 (231) 00 A 1954 Ajmer 22 (25). 

(4) Petitioner having joined educational ser¬ 
vices, applied for leave and remained absent 
without sanction and continued this behaviour 
for over five years. This conduct constituted 
cesser of service under R. 76 of Service Code 
and without giving any hearing petitioner was 
informed that her services were deemed to have 
ended. 

Held that the impugned order amounted to 
removal of petitioner attracting protection under 
Art. 311. A 1973 Pat 431 (433) : 1973 Lab IC 
1530. 

(5) Second opportunity after completion of 
enquiry — No such opportunity need be given 
unless Art. 311 (2) is attracted — Case of 
censure or stoppage of increment of servant does 
not come within Article 311 (2) — No second 
notice is essential. ILR (1969) 1 Cal 272. 

(6) Rules operate in different fields and do 
not overlap — Even after initiating enquiry 
under Rule 7 with the object of imposing major 
punishment. Government can withdraw the en¬ 
quiry and decide to impose minor punishment 
like censure. 1970 Lab IC 170 (Punj). 

(7) Displeasure of the Government is an ex¬ 
pression of disapproval or reprimand, which are 
synonym to word ‘censure*. Where displeasure 
of the Government was communicated to the 
Government servant after his retirement when 
the relationship of employer and employee had 
ceased, the order was held not sustainable vis-a- 
vis such communication. (1979) 3 Serv LR 443 
(452) (DB) (Pat). 

123. Determining order of seniority.— (1) 
Rules of natural justice — Application of, while 
determining seniority — Exclusion of name of 
certain employee from final seniority list though 
included in provisional seniority list — Opportu¬ 
nity of making representation must be afforded 
before such exclusion. 1969 Lab IC 893 (895) : 
(1969) 1 Mys LJ 325 00 1978 Lab IC 764 (770) 
(Punj). (Fixation of seniority — Representation 
against — Rejection of on merits —- Speaking 
order not necessary. (1971) 1 Serv LR 119 
(Punj) and observation in (1974) 1 SLWR 539 
(Delhi), Overruled.) 00 A 1970 Madh Pra 132. 

(1-A) Confirmation — Petitioner confirmed by 
Government exercising powers of relaxation given 
under Service Rules — Order causing hardship 
to other members of service — Government has 
right to withdraw the concessional order. (1979) 
3 Serv LR 630 (633) (Punj). 

(2) Executive orders settling the principles for 
determining seniority, or for that matter, deter¬ 
mining other service conditions, cannot be 
changed with retrospective effect by similar ex¬ 
ecutive orders passed later. Matters settled 
should not be reopened after the lapse of a 
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considerable length of time. (1973) 2 Lab LJ 
363 (Ker). 

(3) Seniority — Fixation of employees liable 
to be retrenched absorbed in another depart¬ 
ment on compassionate grounds — Their senio¬ 
rity to be fixed below existing employees in that 
department. 1980 Lab IC 316 (319) (Guj). 

(4) The right of the Government to regulate 
or determine inter se seniority of its employees 
is implicit in the theory that the civil servants 
of a State hold office at the pleasure of the 
President or Governor and that so long as any 
statutory inhibition is not shown to be contra¬ 
vened, the employee cannot complain before a 
Court or claim any relief on the basis of the 
failure or refusal of the Government to assign 
to him his proper position in the seniority list. 
A 1958 Mad 243 (247) 00 A 1958 Mad 53 (64, 
65) 00 A 1956 Pepsu 26 (29). 

(5) Persons already declared to have complet¬ 
ed their probation — Subsequent Order of 
Government to prepare integrated seniority list 
to receive their promotions with retrospective 

effect — Illegal. A 1969 Andh Pra 118 (123). 

(6) Article is attracted when reduction is as a 
punishment; it does not apply to the case of a 
public servant whose rank is reduced m the 
fixation of seniority list. A 1961 Ker 203 (207) 
00 A 19C2 SC 1704 (1710). 

(7) Whenever the Government wanted to 
change the rules as to seniority or to refix the 
seniority with reference to a particular service 
the persons in service likely to be affected need 
not be given an opportunity of being heard and 
no principle of natural justice can be said to 
have been violated if such opportunity was not 
given. 

A person who had obtained a benefit in the 
wav of seniority by relaxation of rules and who 
lias been deprived of that benefit by a subse¬ 
quent cancellation of such relaxation cannot 
claim as of right any particular rank m his sub¬ 
stantive cadre and least of all can he seek to 
enforce such a right. A 19o9 Mad 1 (4. 5. 6. 7 ) 

(DB). , ^ 

(8) Seniority — Appointment of Government 
servant by promotion —- Approval of public ser¬ 
vice commission — Delay in conveying - I 
will date back to original date of appointment 
by promotion. 1970 Cur LJ 379 (Punj). 

(9) Fixation of seniority — Service Rules 
vesting discretion in authorities — No arbitrary 
exercise of discretion — Courts will not interfere 
with the order — Posts and Telegraphs Manual, 
Vol. IV, Chapter II, Rule 38. A 1962 Orissa 20 

(21) (DB). 

(10) Seniority — Clerical staff — Memoran¬ 
dum of Ministry of Home Affairs, D/- 22-6-1949 
— Length of service alone is not decisive for de¬ 
termining seniority. A 1977 SC 1673 : 1977 
Lab IC 904. 

(10-A) Seniority — Inter se change In 
Order without giving an opportunity to the 
affected party to lie heard is liable to be quash¬ 
ed as it is against the principles of natural jus¬ 
tice. 1975 Cur LJ 41 : 1975 Serv LJ 27 (Pun,). 

(11) Seniority — Gradation list prepared m 

the absence of Rules under Art. 309 «e- 

trospoctive effect given — Gradation not va 1 . 
1972 Lab IC 469 (471) : ILR (1071) Cut 857. 

(12) In absence of any specific rule that a 
trained appointee would become senior to an 
earlier untrained appointee, the trained appoin¬ 


tee cannot become senior to the earlier untrain¬ 
ed appointee even though the untrained ap¬ 
pointee is required to be sent for training sub¬ 
sequent to the appointment. This is particularly 
so when the training is not a condition prece¬ 
dent to the appointment of the untrained ap¬ 
pointee. ILR (1973) 52 Pat 272. 

(13) The expression Tank* in Article 311 (2) 
has reference to a person’s classification and not 
his particular place in the same cadre in the 
hierarchy of service to which he belongs. A 
1966 SC 1197 (1200) 00 A 1962 SC 1704 (1710). 

(14) Losing some places in seniority list is not 
tantamount to reduction in rank within Art. 311 
(2). A 1966 SC 1197 (1199, 1200). (A 1960 
Cal 209, held overruled in A 1962 SC 1704.) °* 
A 1966 SC 1529 (1533, 1534). (W. P. No. 531 
of 1961, dated 12-12-1962 (Mys), Reversed.) 00 
A 1962 SC 1704 (1710) 00 A 1968 All 276 (278, 
279) : 1968 Lab IC 1027. (Petition challeng¬ 
ing an order which has resulted only in the 
loss of seniority is not maintainable under Arti¬ 
cle 311.) 00 (1966) 2 Lab LJ 374 (389) ; (1964) 
8 Fac LR 375 (All). Seniority of Munsif re¬ 
duced in same cadre — Article 311 (2) held not 
applicable since order did not amount to reduc¬ 
tion in rank.) 

(15) Government servant — Fixation of his 
seniority in cadre — No law as to — It depends 
upon discretion of Government — No writ of 
mandamus can be issued. A 1963 All 358 (360) 
00 1978 Lab IC (NOC) 176 (Andh Pra). (Seni¬ 
ority list — Petitioner not objecting to draft 
seniority list — He cannot be allowed to ques¬ 
tion the final list.) 00 1978 Lab IC 1177 (1178) 
(DB) (Ker). (Employees of Kerala University 
transferred to Government service — Employees 
appointed on same date — Absence of any rules 
or regulations governing question of seniority —- 
Government fixing seniority on the basis of 
seniority in age as per communication of Re¬ 
gistrar of University — Fixation validL O. P. 
No. 125 of 1971 (Ker), Reversed.) 

(16) Refusal to select person for particular 
post — Losing place in seniority list in same 
cadre — Not reduction in rank. A 1964 All 356 


358). 

(17) Reduction In rank — What constitutes — 
Reversion of Government servant from officiat- 
ng post to his substantive post resulting In loss 
>f seniority in that post — Reversion must be 
leld to be by way of punishment —* Govern- 
nent of India Act (1935), S. 240 (3). A 1962 
5C 8 (10, 11). (Appeal No. 138 of 19o6, dated 
16-7-1956 (Bom), Reversed.) 

(18) Railway servant —r Reduction in rank by 
vay of seniority — Order held not j'usticiable- 

1959 Mad 68 (71) (DB). 

(19) Fixation of seniority on transfer •—* 
transfer of employees in the Interest of admm- 
stration — Transfer held not discriminatory 
fixation of seniority after^transfer, held vaiio. 
978 Lab IC 1013 (1081) (DB) (Cal). ((1974) 1 
Ual I1C (N) 166. Reversed.) 

(20) Orissa Administrative, Finance and Police 
Jervice (Direct Recruitment) Rules (1950), 
^ules 2, 7 (2) (b), 7 (2) (a) (i) and Appendix I 
— Combined competitive examination in ac¬ 
cordance with Rule 2 — While drawing up the 
esults, separate ranking of candidates only for 
lolice service in separate column is invalid — 
Jnilateral decision of State Government to de¬ 
note a police officer to lower place in list of 
eniority affects his future chance of promotion 
o higher rank —* Non-compliance with provi- 
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Articles 310 & 311 — Note 123 (contd.) 
sions of Art. 311 and principles of natural jus¬ 
tice — Decision is invalid. 1969. Lab IC 738 
(741. 742) (DB) (Orissa). 

(21) Unaccepted officiating Patwaris —* Such 
Patwaris are not included in R. __ 16 Punjab 
Revenue Patwaris Class III Service Rules — 
Names of such persons are not maintained in 
the register kept in specified form for .diner 
Patwaris —» Unaccepted Patwaris terminated 
as a result of their participating in strike —* 
Subsequent re-instatement — Past service 
ordered to be counted only for the purpose or 
pension under Rule 4.20 (a) of Punjab Civil 
Service Rules —» Government order fixing seni¬ 
ority —r Candidates continuing to work during 
strike given seniority over candidates partici¬ 
pating in strike — Order is only administrative 
—f No discrimination violating Arts. 14 and 16 
of the Constitution —♦ Order fixing seniority 
does not amount to dismissal, removal or re¬ 
duction in rank within the meaning of Arti¬ 
cle 311 — Article 311 not attracted. (1967) 
69 Punj LR 1036 (1041). 

(22) An alleged breach of service rules does 
not give to an employee of the Government 
any cause of action. Hence, to a suit to get 
an order fixing the seniority of the plaintiff, 
an Assistant Surgeon in the Punjab Civil Medi¬ 
cal Service, in contravention of Government 
Service Rules declared illegal and ultra vires, 
the provision of Article 310 of the Constitution 
is attracted and the matter is not justiciable. 
64 Punj LR 774 (780) : (1962) 2 Lab LJ 725. 

(23) Seniority —r Punjab Medical Department 
Subordinate Posts (Recruitment and Conditions 
of Service) Rules (1945), R. 5 (3) — Employees 
already in service, appointed to posts of Assis¬ 
tants —i Such employees fall in the category 
of promotees and are not direct anpointees * 
Joint seniority list of integrated cadres —' VP" 
portunity to affected persons to file the objec¬ 
tion, not given a List quashed. 1978 Lab IC 
1519 (Punj). 

(24) Integration of services on reorganization 
of State —- List prepared by considering all 
relevant factors —» Revised list and refixing 
particular servant’s seniority —• Representation 
of all affected servants not considered —- Revi¬ 
sion is whimsical and arbitrary and violative 
of Article 14 — r Mysore Government Order 
No. G. A. D. 20 I. G. S. 62 dated 20-7-63 
held ultra vires and illegal. A 1960 Mys 31 
(35) (DB). 

(25) Integration of two services —* Rules 
prescribing that seniority in integrated cadre 
shall be fixed in accordance with length or 
continuous service from date of appointment. 
Held, date of appointment means date of as¬ 
suming duties or new post In integrated cadre 
and not date of appointment order, and length 
°f service would start from date of so assum¬ 
ing duties. 1969 Cur LJ 918 (Punj). 

(26) Fixation of seniority after absorption or 
staff from princely State in the service of 
Union Government on basis of length of ser¬ 
vice after confirmation — No interference on 
ground of violation of Art. 16. A 1980 SC 
444. 

(27) Seniority —* Government servant in 

M« P., on Reorganization of States, allotted 
T o Bombay and then to Maharashtra —• Gnev- 
?? ce about placement in seniority list- —’■Not 
Maharashtra Government Circular, D/- 25-2- 


1965 but Bombay Government Circular D/- 
10-3-196Q applies to respondent’s case — 
Circular of 1965 does not govern questions of 
seniority and supersession arising from Re¬ 
organization of States. A 1977 SC 505 : 1977 
Lab IC 230. (S. a A. No. 1251 of 1970, 

D/- 19-6-1974 (Bom), Reversed.) 

(28) Constitution of India, Article 811 — 1 
Reversion —* * A’ working as temporary clerk 
opting for war service —■» On return from war 
service ‘A’ appointed as clerk in similar iob 
but in new State as old State had merged due 
to reorganization of States —» ‘A’ given bene¬ 
fit of war service vide instructions issued by 
Punjab Government on 11-12-1946 and 13-10- 
48 and was placed higher up in seniority list 
—» New Government cannot cancel the seni¬ 
ority as Government instructions are to be 
liberally interpreted —* ‘A’ having rejoined as 
clerk cannot be termed as new entrant. 1977 
Serv LJ 541 (Punj & HarJ. 

(29) Whenever the Government proceed to 

modify or amend the rules relating to seniority 
and refix the seniority of the Government ser¬ 
vants with reference to such rules, the affected 
servant caqnot contend that his reduction in 
rank is by way of punishment. The loss of 
seniority of the petitioner which resulted from 
the refixing of the seniority inter se between 
the petitioner and another would not amount 
to a reduction in rank of a penal nature so as 
to attract the application of Art. 311 (2). A 

1960 Mys 255 (257, 258) (DB) 00 A 1958 Mad 
53 (68). (Re-adjustment of the order of seni¬ 
ority will not amount to a reduction in rank.) 
°° 1977 Lab IC (NOC) 29 (J & K). (In mat¬ 
ters relating to fixation or refixation of seniority, 
the rules of natural justice have no applica¬ 
tion.) 00 1972 Lab IC 1523 (Cal). 

(30) Determination of order of seniority ■— 
Merger of departments, inter se seniority of 
officers belonging to one and the same grade 
is to be determined with reference to continu¬ 
ous officiation. 1978 Lab IC (NOC) 76 (Pat) 
00 1977 Lab IC (NOC) 65 (DB) (Pat). (Date 
of confirmation in permanent post is material 
and not length of previous temporary service 
— Further, period in different service cannot 
be tagged.) 00 1972 Pat LJR 287 : 1972 BLJR 
420. (Determination of inter se seniority — 
Date of confirmation is an important criterion 
but not the sole criterion.) 

(31) Where the petitioner though had joined 
duty earliest has been placed in the seniority 
list (fixed on length of service) juniormost iust 
because the actually juniormost employee had 
to he made senior to the petitioner in terms 
of R. 5 (1) Delhi State Services (Seniority) Rules, 
1954 proviso (permitting fixation of inter se 
seniority on the basis of merit accorded in se¬ 
lection) no interference under Article 226 Con¬ 
stitution is permissible. By such a step the 
Administration has only avoided the inequity 
to the other candidates in the list of having to 
become junior to the actual juniormost. This 
is within the power of the Administration 
under R. 8, of the rules. A right to seniority 
independent of Article 311 when interfered 
with in a manner opposed to law can be chal¬ 
lenged. But since the step adopted by the 
Administration is within R. 8 and with no 
allegation of mala fides or unfairness or attack 
against validity of R. 8, it is clear such step 
cannot be .interfere d^with* by* a ^Writ. 1973 
Serv LC 583 (Delhi? ; V 
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(32) Relative seniority inter se — Central 
Secretariat Stenographer Service — Qualifying 
tests — Fixation or seniority — Four chances 
in quilifying test — Two chances could not 
be availed of due to fault of department — 
Qualifying after chances given —r Seniority to 
be fixed as if they were deemed to have passed 
in four chances. (1974) 2 Serv LR 22 (Delhi). 

(33) Promotion of assistant teacher as head¬ 
master in Railway High School — Provisional 
panel made by General Manager in accordance 
with Railway Board’s Letter No. E. (N. G.) 
57 P. M. 1-24, dated 8th October, 1958 ac¬ 
cording to which fresh panel to be made after 
existing one is exhausted — Final panel re¬ 
arranging seniority affecting the petitioner — 
Held, this was not a rectification of clerical 
mistake and General Manager could not invoke 
even his inherent power. 1969 Lab IC 483 
(484) : 16 Fac LR 440 (Cal). 

(34) In respect of selection grade posts a se¬ 
lection has to be made from amongst the offi¬ 
cers in that cadre, and only that officer who 
in the opinion of the authority making the se¬ 
lection is considered fit is selected for the post. 
Hence no Government servant in a particular 
cadre can claim a post in the selection grade 
in that cadre as of right on the ground of his 
seniority. His suitability for that post must 
obviously depend on the subjective satisfaction 
of his superior officers. ILR (1962) Cut 243 
(245) (DB). 

(35) I. P. S. (Regulation of Seniority) Rules 

(1954), Rr. 2 (g) and 3 (3) (b) — ‘Senior Post’ 
— State Government has been given power to 
declare any post as ‘Senior I. P. S. Pose and 
no form has been prescribed for such declara¬ 
tion — For purpose of applying R. 3 (3) (b), 

definition in R. 2 (g) is sole guide and whether 
person acting in an equivalent post was on de¬ 
putation from Army or was promoted to State 
Police ranks is immaterial — If definition in 
R. 2 (g) included only officiation subsequent to 
appointment to I. P. S. cadre after termination 
of deputation from parent Department, second 
part of definition would become unnecessary 
and meaningless and it would involve an mter- 
regnum which cannot be reasonably imputed 
to Service Rules. (1967) 2 Lab LJ 289 (Cal). 

(36) Government taking over management of 

private trust fund and treating its employees as 
Government servants from 20-11-55 — Held 

on facts that B who became a second grade 
clerk in 1951 was clearly entitled to a higher 
rank than A, a Government servant, 

came a second grade clerk only on 4-12-1 Jo3 
— Services rendered by B in private trust * un d 
are to be treated as part of services rendered 
under Government. A 1969 Mys 346 (347, 

348) (DB). 

(37) Kashmir Administrative Service Rules, 
R. 4 — Mala fides cannot be imputed when 
under R. 4 the Government revised the cadre 
strength partly by converting some temporary 
posts included in the temporary cadre 

to the permanent cadre strength and par ly J 
adding some ex-cadre posts to the permanent 
strength of Kashmir Administrative Service. 
It is done in the exigencies of service. A 197J 
SC 1138 (1142). 

(38) If owing to bona fide mistake or other¬ 
wise the Government has taken an erroneous 


decision regarding fixation of seniority of an. 
officer, it does have power to revise the same 
when mistake comes to its notice. Its decision 
regarding correction of such an error does not 
come within the ambit of Art. 311. 1973 All 

Serv Rep 320 : 1973 Serv LC 376. 

(39) Fixation of seniority — General princi¬ 
ples enunciated by Central Government in its 
Notifications dated 22-6-1949 and 22-12-1959 

— Petitioner, employee of Food Dept. — Food 
Dept. Notification dated 24-6-1959 directing 
fixation of seniority of its employees according 
to date of initial appointment — Petitioner, 
held would be governed by special notification 
of Food Dept, and not by general notification. 
1974 All Serv LJ 631 (Andh Pra). 

(40) Writ petition — Seniority list challeng¬ 
ed on ground that no notice was given — 
Petitioner and all others having knowledge 
about change in Seniority List — He making 
representation about his affected seniority — 
Held, petitioner could not complain of absence 
of notice. 1977 Lab IC (NOC) 78 (Andh Pra). 

(41) Determination of seniority of tempo¬ 
rarily promoted employee — Petitioner, a 
Trains Examiner in Delhi Division, promoted 
and posted as Head Trains Examiner in Head¬ 
quarters Division temporarily — He could 
have seniority and promotion only in parent 
division on basis of seniority list of that divi¬ 
sion. (1971) 1 Serv LR 421 (Delhi). 

(42) Seniority — Promotion on ad hoc basis 

— Service regularised subsequently — Service 
put in on ad hoc basis cannot be considered 
for purposes of fixing seniority. 1976 Lab IC 
346 (Punj). 

(43) Punjab Ayurvedic Department (Class III 

Ministerial Service) Rules (1963) — Seniority 

— Fixation on basis of executive instructions 

— No Rules in existence holding the field — 

Rules framed subsequently — Seniority cannot 
be altered on that basis. (1980) 82 Pun LR 

32 : 1980 Lab IC (NOC) 23. 

(44) Where war service benefits were con¬ 
ferred on certain employees, who returned to 
the posts from which they proceeded to mili¬ 
tary service under executive instructions and 
the Department treated the official as ex-service- 
man it cannot turn round and unsettle the settled 
matters withdrawing seniority to his disadvan¬ 
tage after many years on his return. (1977) 1 
Serv LR 49 (53) (Punj). 

(45) Promotion to selection post — Confa- 

dentials sole criterion — Seniority secondary —- 
Juniors preferred — Person superseded cannot 
claim post as of right merely on grounds or 
seniority. ILR (1974) Him Pra 25. . .. 

(46) Where an order redetermining seniority 
of a Government servant involves loss of seni¬ 
ority both in his substantive rank and in the 
higher rank that he is holding, compliance 
with provisions of Sec. 126 is necessary before 

passing the order. 1973 J & K LR 237 : 1973 
Serv LC 388 (J & K). 

(47) Determination of seniority —*■ Employees 
in crainshop establishment of Railways absorb¬ 
ed in clerical and other cadres on closure ot 
the establishment — Decision that absorption 
should not be only to clerical cadre but must 
be in such posts where absorbed persons can 
be more conveniently and, particularly more 
usefully employed —» Clearly discriminatory — 
Such procedure denies to some what has been 
given to others. 1978 Lab IC 407 (410) (DB) 
(Mad). 
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(48) Order changing seniority of employees 
to their prejudice and detriment — It was in¬ 
cumbent on Government to have allowed them 
opportunity of being heard. 1974 Lab IC 1153 
(DB) (J & K). 

124. Grounds of dismissal or removal.— (1) 
A Government servant may be dismissed or re¬ 
moved for any good and sufficient reason. 
Where the Government Servants* Conduct 
Rules prohibit the doing of certain thing, a 
breach of the rule will be a good and suffi¬ 
cient reason for dismissal. A 1956 Raj 28 (29) 
(DB). 

(2) Dismissal — Absence without obtaining 
leave — Removal order and order granting 
leave passed on same day —- Removal whether 
valid —- Absence of specific Rule —<• Held, it 
cannot be said that State Government intend¬ 
ed to invalidate its order of removal by sanc¬ 
tioning leave. (1935-73) 2 SC Serv LJ 370 s 
A 1969 NSC 36. 

(3) So long as it is not complained that there 
has been an infringement of Arts. 310 and 311, 
High Court would not be justified in setting 
aside an order of removal (for disobedience or 
transfer order) of Governor whose pleasure 
with regard to termination of services of Gov¬ 
ernment servants serving in a State is final. 
1958 All LJ 218 (221). 

(4) Where a Government servant is dismissed 

or removed from service on certain charges, it 
is open to the Court to go into the question 
of the sufficiency of the reasons on which the 
order of dismissal or removal is based in order 
to satisfy itself whether the reason given can 
at all be a “good and sufficient reason” for 
the dismissal or removal. ILR (1958) 8 Raj 

432 (434) (DB). 

(5) The Court can consider not only whe¬ 

ther the reason given for dismissal or removal 
can at all be a reason for such action but also 
whether the finding of the dismissing authority 
mat a certain ground has been macfe out is a 
bona fide one. A 1956 Mad 220 (225) ** A 

19o 6 Pepsu 19 (26). 

(6) Dismissal of public servant based on two 
charges — Subsequent finding of guilt on one 
charge only — Order of dismissal cannot be 
maintained. A 1963 Punj 336 (338) (DB). 

(J) Order of dismissal based on charges, 
n [. i^s.on some of which are vitiated — Order 
I dismissal is to be set aside and cannot be 
a i 7 ? e d on the basis of remaining charges. 
A 1962 Orissa 78 (81, 82) (DB). (Findings on 
charges vitiated.) 

If a person has been guilty of indiscipline 
*md has been punished on previous occasions 
mose factors are usually taken into considera- 
u® awarding punishment though they 

hould not be taken into consideration in finci- 
"Jg the applicant guilty of that particular 
****«©. A 1959 All 624 (625). 

J9) Where the guilt of taking bribe is prov- 
against the public servant, it is sufficient to 
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entail dismissal from service and the fact that 
the enquiry officer exceeded the scope of en¬ 
quiry on other counts is immaterial and the 
dismissal cannot be challenged on this ground. 
A 1960 All 618 (619) : 1960 Cri LJ 1290 

(DB). i 

(10) Where a Government servant was dis¬ 
missed merely on the ground that he had re¬ 
ceived some money from one person for being 
paid over to another which he accordingly dicl, 
it was held that this was no reason at all for 

unishing him. ILR (1958) 8 Raj 432 (435) 
IB). 

(11) A civil servant cannot be dismissed or 
removed from service merely for giving in 
court evidence prejudicial to the interest of the 
Government. ILR (1975) Andh Pra 168. 

(12) It is not necessary that the ground on 
which a public servant is dismissed must 
amount to or be akin to a criminal charge. A 
1951 Mad 882 (882) (DB). 

(13) Dismissal or removal of a Government 
servant may be justified on grounds of ineffi¬ 
ciency, insubordination and general reputation 
of corrupt conduct. A 1951 Mad 882 (882. 
883) (DB). 

(14) The guarantee provided in Article 311 
did not refer only to the procedural aspect — 
Matters wholly unconnected with conditions of 
employment could not be taken into consi¬ 
deration in imposing punishment. (1963) 1 
Lab LJ 512 (516, 517) (Mad). 

(15) In order to enable a master to take 
disciplinary action against his servant it is not 
a condition precedent that misconduct on the 
part of the servant must arise within his em¬ 
ployment and not outside his employment. 
There is no reason why this principle should 
not apply to public servants. A 1960 Bom 
285 (286, 287) (DB). 

(16) Disrespectful statements made against a 
superior in an appeal to the higher authorities 
will amount to indiscipline and misconduct for 
which Government servant may be dismissed 
A 1956 Orissa 99 (101) (DB) 00 A 1954 Him 
Pra 1 (4). 

(17) The High Court will not normally ques¬ 
tion the correctness of the decision of punish¬ 
ing authority where the Government servant 
has been given a reasonable opportunity as 
contemplated by Article 311, Cl. (2). A 1956 
Bom 483 (487) ° # A 1956 Bom 455 (458) (DB) 
•° A 1956 Raj 28 (29) (DB). 

(18) Enquiry into integrity of public servant 
— Defence that assets were increased on ac¬ 
count of gifts from father or mother — Onus 
to prove on delinquent. A 1964 Cal 415 (417). 

(19) Order of removal on ground of accept¬ 
ance of private service by Government servant 
“ Inaccurate references in order to Rule 13 
Government Servants* Conduct Rules instead 

rJ if 11 ^ a ^° to a P^lcular Government 

Order winch was not applicable — Held did 

536*0542* Vahdlty of 1116 order - A 195 9 SC 


'A** in the citation* stand* for AIR 
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(20) Mere passing of resolution of strike — 
No breach of Disciplinary Rules. A 1959 All 
614 (616). 

(21) “Misconduct** — Employee overstaying 
leave — Amounts to misconduct — Removal 
from service — Compliance with Article neces¬ 
sary. A 1970 Tripura 19. 

(22) Suit by dismissed Government servant 
for salary after his reinstatement — Dismissal 
in violation of Art. 311 (2) of Constitution — 
Cause of action for suit — Determination — 
Fundamental Rule 52, if applies. ILR (1973) 
Him Pra 376. 


(23) If the procedural requirements of Arti¬ 
cle 311 are complied with, a civil servant can 
be dismissed on grounds relevant to the in¬ 
terests of the public service. It is not neces¬ 
sary to lay down specific penal provisions in 
order to institute disciplinary proceedings 
against civil servant even to punish them by 
the extreme penalty of dismissal. ILR (1969) 
1 Cal 272. 

125. Grounds of dismissal — Subversive 
activities — See also Note 41.— (1) Reference 
in charge-sheet only to political leaning but 
not to any objectionable activity having rela¬ 
tion to politics amounting to misconduct —* 
Dismissal on basis of charge-sheet — Dismissal 
amounts to fundamental error on basis of re¬ 
cord. A 1967 Mad 392 (394, 395) (DB). 
(VV. P. No. 113 of 1960 (Mad), Reversed.) 

(2) A rule providing for the discharge or 
compulsory retirement of a Government ser¬ 
vant for being involved in subversive activities 
prejudicial to national security is not open to 
impeachment on the ground of its being too 
vague and indefinite and as such as b^’PS v*o- 
lative of Article 14. A 1958 SC 232 (237) 

A 1958 Andh Pra 288 (292, 293) (DB). 

(3) The rules governing the conduct and 

discipline of Government servants may provide 
for the dismissal or compulsory retirement: of 
persons involved in such subversive activities 
and in such cases a special short procedure 
may be provided and the provisions of such 
special procedure would not be an mtr,n 8£: 
ment of Article 14 of the Constitution. A 1958 
SC 232 (237, 238) •• A 1956 Mad 220 (223) 

••A 1956 Pepsu 19 (23, 24). 

(4) The subversive activity for which a Gov¬ 
ernment servant can be dismissed or compul¬ 
sorily retired must be an unlawful activity. 
Being a member of the Communist Partv or ot 
a Labour Union, which is not declared to be 
unlawful, will not amount to subversive 
activity’*. A 1956 Mad 220 (224). 

(5) Government servant cannot be held to 
be guilty’ of misconduct by being member 

an association formed by Goyernment servant^ 
which has not been recognised by Government. 

A 1960 All 353 (356, 357, 358) (DB). 

(6) Public servant’s freedom to vote for any 
political party does not mean active member¬ 
ship* and open participation in subversive orga¬ 
nisation. Concealment of the fact of active 


membership of a subversive organisation* would 
certainly be a concealment within the meaning 
of R. 1706 of Railway Est. Code relating to 
dismissal. A 1958 Cal 654 (656). 

(7) Mere association with persons who are 
engaged in subversive activities is not enough 
to justify dismissal or compulsory retirement of 
Government servant unless he is associated 
with the others in the subversive activities in 
which they are engaged. A 1956 Mad 220 
(224) 00 A 1956 Pepsu 19 (25). 

(8) Where the authorities have the power 
under the relevant Service Rules to terminate 
the services of an employee simply by giving 
notice and also have power under a different 
rule to terminate his services on the ground of 
his engaging in subversive activities prejudicial 
to national security, and the authorities profess 
to follow the latter course, the procedure pre¬ 
scribed by the Rules in this connection must 
be followed. A 1958 SC 232 (236). 

(9) The termination of service of a Govern¬ 

ment servant on the ground of his being a 
Communist or Trade Unionist does not infringe 
his Fundamental Right under Art 19 (1) (c). 

A 1958 SC 232 (238). 

(10) The termination of the services of a 
railway servant by notice under R. 3 of the 
Railway Services (Safeguarding of National Se¬ 
curity) Rules, 1949, does not constitute a punish¬ 
ment so as to amount to dismissal or removal 
within the meaning of Art. 311. A 1958 SC 
232 (238). 

(11) The Railway Services (Safeguarding of 
National Security) Rules, 1949, are prospective 
in their operation and action can only be taken 
under them in regard to subversive activities 
being presently indulged in or likely to be in¬ 
dulged in. A 1958 SC 232 (239). 

(12) West Bengal Government Servants* Con¬ 
duct Rules (1959), Rule 4 — Association of 

public servant with girls taking intoxicating 
drinks alleged to be unbecoming conduct — 
Held case not covered by R. 4 — Rule 4 not 
retrospective. A 1904 Cal 503 (514, 515). 


(13) Even in the absence of a specific rule 
in the Government Servants* Conduct Rules 
prohibiting strikes a Government servant in an 
administrative department going on shrike wii 
be guilty of serious indiscipline. A 195o naj 
28 (29) (DB). 


126. Criminal proceedings against <dB c * r - 
The fact that the officer has committed an 
t for which he may be criminally prosecuted 
no bar to his being denartmentally proceed- 
against and dismissed if he is found guilty 
such departmental enquiry. A 1956 Mad 
0 (461) : 1958 Cri LJ 1081 *° 1979 Lab IC 

2 (974) (Kant) °° A 1955 Pepsu 97 
1951 Cal 179 (181). 

[But see A 1954 
[ 31 (DB).] 

(2) A civil servant dismissed on ground of 
s conviction on a criminal charge is “9* _ en r 
led to the protection of Art. 311.1971 La* 

3 823 (825) : 1971 MFLJ 483 (DB). - 


(98) 


Aisam 18 (21) : 1954 Cil 
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(2A) Disciplinary proceedings against a Gov¬ 
ernment servant need not always be stayed in 
respect of a charge, pending the trial of a cri¬ 
minal case regarding the same charge. In case 
of grave nature or involving complicated ques- 
tions of fact or law, it may be advisable to 
wait for the verdict of a criminal Court nut 
when it is not so, pendency of the criminal 
case against the Government servant does not 
bar the taking of disciplinary action against 
him. (1980) 1 Serv LR 225 (229) (Raj) 00 1969 
Serv LR 827 (DB) (Delhi). 

(3) Even where a civil servant has been 
Acquitted of charges in the criminal proceedings 
in a Court departmental proceedings under 
Article 311, Cl. (2) in respect of identical 
charges would not be without jurisdiction. A 

1955 Pepsu 97 (98) °° A 1953 Cal 316 (319) 

00 A 1967 Mad 315 (316, 317) (DB). 

[See A 1957 Orissa 51 (54) (DB).] 

[See however A 1965 Mad 502 (505).] 

[But see A 1959 Madh Pra 46 (48) °* A 

1956 Punj 106 (108) (DB) °° 1951 Nag LJ 

593 (595) (DB) °° 1970 Ker LT 1047.] 


(4) Criminal Court proceedings pending 
simultaneously with departmental proceedings 
on same charge — Conviction in trial Court 
resulting in dismissal of delinquent-accused 
under proviso to Article 311 — Conviction set 
aside on appeal resulting in reinstatement or 
accused — Completion of pending departmental 
proceedings and dismissal thereon quite valid. 
1977 Serv LJ 488 (All). 


(5) Suspension from service during prosecu¬ 
tion of civil servant on criminal charge —_ Con¬ 
viction but benefit of Section 4, Probation of 
Offenders Act, 1958, given — Reinstatement 
with effect from date of conviction — Rein¬ 
statement would result in restoration of status 
quo ante suspension — It would render con- 
viction imactionable — No order of dismissal 
could be based on conviction. A 1970 Delhi 

240 (244). 

(6) It cannot be said that in the case of an 
acquittal by a criminal Court the departmental 
proceedings cannot be initiated on the same 
facts. Even in the case of acquittal the de¬ 
partmental proceedings may follow whem the 
acquittal is ‘other than colourable’. 1908 J , 
IC 63 (65) : 79 Mad LW 635 °° (1967) 1 
Mad LJ 146 (147). 


(7) Government servant prosecuted on crimi¬ 
nal charge and honourably acquitted — De¬ 
partmental proceedings in respect of same mat- 
— Not open to authorities. A 1959 Madh 
*ra 46 (48, 49). 


(8) Where a criminal case on same allega¬ 
tions wag pending the enquiring officer ought 
to have stayed the departmental enquiry pend- 

conclusion of criminal case. A I960 T & 
K 73 (75). 

(9) As mere prosecution is not conviction 
*nd the pendencv of a criminal prosecution is 
no proof of the guilt of an accused, to cull 
upon a man to show cause why he should not 
he dismissed from Government service because 


of the pendency of a criminal prosecution 
against nim is only to make a nonsense of a 
charge of misconduct. A 1961 Cal 626 (629) 

(DB). (Overruled on another point in A 1966 
SC 951.) 

(10) Domestic enquiry need not be stayed 
until disposal of criminal trial where facts are 
not shown to be complex. 1973 Lab IC 1564 
(1565) (DB) (Gauhati). 


(11) It is not the true position of law to 
state that wherever it is possible to prosecute 
a Government servant in a Court of law the 
authorities would be precluded from proceeding 
against him departmentally under any con¬ 
ceivable circumstances. Whether the concern¬ 
ed Railway Code provides for disciplinary pro¬ 
ceedings after acquittal by a criminal Court or 
not, the right to exercise the disciplinary juris¬ 
diction is always, there when a charge of suffi¬ 
cient gravity is alleged against an employee. 

« 1 Mad LJ 306 (307) °° A 1907 Mad 
316, 317). 


(12) In an enquiry against a Government 
servant once a properly constituted authority 
has arrived at a decision, then its successor in 
office cannot enter upon a reconsideration of 
the matter so as to arrive at another and totally 
different decision. A 1958 Madh Pra 413 (414, 
415) : 1958 Cri LJ 1485. 

(13) The Government servant, who has been 
dismissed from service by way of departmental 
action for corruption, can be later on prosecut¬ 
ed and punished in a Court of law. A 1954 
SC 375 (378) : 1954 Cri LJ 993. 

(14) Although Government employee may 
have been acquitted by a criminal Court on a 
charge of criminal misappropriation, he may 
still be held responsible for tne loss and may 
be removed from service. A 1956 All 43 (45). 


(15) Criminal charge against public servant 

— Acquittal on basis of benefit of doubt — 
Departmental inquiry in respect of same charge 
is not against natural justice — Standard of 
proof in criminal case and departmental inquiry 
not same — Orissa Service Code, Vol. II, 
Rule 5 (c). A 1963 Orissa 73 (78, 79) 00 A 

1956 Pat 228 (230) (DB). 

(16) Suspicion of theft without actual proof 

of theft at a departmental inquiry is a suffi¬ 
cient reason for the removal of a turner in a 
railway machine shop. A 1957 Hyd 13 (13) 

(DB). 

(17) Patwari removed from services as a re¬ 
sult of enquiry — Acquittal by criminal Court 
of same charges — Accused held not entitled 
to reinstatement on basis of his acquittal. 
1974 Lab IC 553 (554) (Him Pra). 

(18) Discharge under S. 207-A (6), Criminal 
Procedure Code does not affect departmental 
enquiry pending against accused on same facts. 
(1970) 2 Mys LJ 199 : (1970) 2 Lab LJ 460 
(DB). 


127. Suit for declaration.— (1) In a suit for 
declaration that the plaintiff’s dismissal from 
service was wrongful and for arrears of pay it 
is not necessary' tor the plaintiff to refer to 
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Art. 311 (2). 1963 MPLJ 28 (DB) 00 1971 

MPLJ 837. 


to grant plaintiff-appellant declaration that b#- 
continued in service up to the date of 
of appeal. A 1963 Raj 57 (62). . 


(2) The plaintiff is not under any obligation 

to give further particulars as to who was the 
authority which had appointed him and as to 
how such an authority was superior to the au¬ 
thority which had made the termination order. 
The plea under Art. 311 (1) is not barred for 
lack of particulars. (1974) 2 Serv LR 602 

(Delhi). 

(3) Suit for declaration by civil servants that 
dismissal from service was illegal and thev 
continued in service and were entitled to full 
pay — Relief of declaration is discretionary — 
Discretion exercised by Court in the spirit of 
the statute —• Cannot be interfered with. A 
1977 SC 747 (755, 756). 


(4) No declaration to enforce a contract of 
personal service will be normally granted. 
There are certain exceptions to this rule and 
they are : To grant such a declaration in ap¬ 
propriate cases regarding (1) a public servant 
who has been dismissed from service in con¬ 
travention of Art. 311 (2) Reinstatement of a 
dismissed worker under Industrial Law by 
Labour or Industrial Tribunals (3) A statutory 
body when it has acted in breach of a manda¬ 
tory obligation, imposed by statute. A 1970 
SC 1244 (1251, 1253) : 1970 Lab SC 1044. 


(5) Government officer — Dismissal of —■* 
Suit filed by officer to challenge • validity of 
order of dismissal is maintainable. A 1966 SC 
1313 00 1978 Serv LWR 270 (274) (Punj). (If 
an employee is dismissed without there being 
any evidence whatsoever, the Civil Court has 
the jurisdiction to quash such order of dis¬ 
missal.) 

(6) A plaintiff, who is compulsorily retirable 
but is discharged from service is not entitled 
to a declaratory decree that the discharge u 
not valid and that he must still be regarded as 
being in service. A 1956 Punj 42 (43). 


(7) A declaration cannot be granted where 
at the time of the decree the circumstances 
have changed and on account of the highly 
advanced age of the plaintiff and other cir¬ 
cumstances, he cannot be properly restored to 
his office. A 1953 Cal 188 (193) (DB). 


(8) Compulsory retirement — Appeal against, 
seeking declaration that order of retirement l a 
wrong — Death of appellant — Appeal abates, 
relief sought being personal one. 1980 Lab IC 
343 (347) : 1979 Raj LW 509 (DB). 


(9) Where a civil servant, whose dismissal 
from service was found ultra vires and illegal, 
had prayed for a declaration that the 

was ultra vires aqd illegal — Held that the 
plaintiff was entitled to a declaratory decree 
prayed for, taking into account the circum¬ 
stances of the case. A 1960 Pat 366 (370, 

371) (DB). 

(10) Suit by Government servant for decla- 
ration that order of his dismissal was vo.d and 
he still continued in service —_ Plaintiff reach¬ 
ing age of superannuation pending dec won of 
appeal against the decision in suit-—- Held 
would not be proper for the .appellate Court 


(11) Person appointed as additional Govern¬ 
ment Advocate which at the time was tenure 
post — Subsequent alteration of Rules provid¬ 
ing for superannuation at the age of sixty — 
Termination of services of appointee under 
new rules before the expiry of period of tenure 
for which he had been appointed — Proper 
remedy is civil suit A 1959 All 169 (176, 178, 
179) (DB). 



illegal on the ground 
dence to support it, is in law maintainable. 
A 1964 Pat 168 (174). 

(13) Where a suit was brought challenging 
an order of dismissal of a public servant, on 
the ground that the order was passed by an 
officer subordinate to the officer by whom the 
dismissed public servant had been appointed, 
and pending the suit an order of dismissal is 
passed by the proper authority, the Court will 
not pass a declaratory decree to the effect 
that the dismissal of the plaintiff is void and 
that he is still in service. A 1950 All 212 (223) 
(DB). 


(14) Where in a suit for a declaration that 
the order dismissing the plaintiff from service 
was illegal, null and voia and for consequen¬ 
tial reliefs and to recover arrears of salary, 
etc., it is proved that the show cause notice 
against the proposed punishment was vitiated, 
the plaintiff would be entitled to the declara¬ 
tion that the plaintiff was in the service of the 
Government on the date of the suit and to ar¬ 
rears of salary only up to the date of the suit. 
A 1963 Guj 244 (250). 

(15) Dismissal of clerk of Andhra University 
for alleged misconduct — Suit for declaration 
that dismissal was unjust and illegal — Onus 
is on the University to satisfy the Court about 
propriety of its dismissal — Suit for bare de¬ 
claration without further claim for damages or 
restoration to office is maintainable. A 1951 
Mad 870 (871, 872, 873). 

(16) In a suit for declaration that the plain¬ 
tiff’s dismissal was wrongful on the ground 
that no opportunity was given to him as re¬ 
quired by Art. 311 (2) the failure to give an 
opportunity is a part of cause of action and 
must be taken to have accrued at the place 
where the order of dismissal was passed so 
that the Court at that place has jurisdiction to 
entertain the suit. A 1956 Sau 75 (76). 


(17) No suit to declare invalidity of the deri¬ 
sion of a statutoiy tribunal is maintainable for 
a mere error of fact or of law. A 1966 Cal 
42 (44) (DB). 


(18) In a suit for declaration that a Govern¬ 
ment servant continued in service till filing of 
plaint, based on a finding that the order of 
dismissal was void and has to be regarded as . 
non-existent or ineffective. Civil Court is not 
sitting in appeal over the decision of depart¬ 
mental authorities. (1957) 70 Mad LW 965 
(969) oe 1979 Lab IC 1102 (1111) (All). 

[But see 1979 Lab IC 1344 (1349) (All). 

(Order of dismissal against Railway servant — 
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Suit challenging validity — Court can question 
findings recorded by Enquiry Officer in depart¬ 
mental proceedings in case of violation of natu- 
ial justice and declare the * same to be null 
and void.)] 

(19) Removal of Government servant —r Suit 
for - declaration that removal was unconstitu¬ 
tional and illegal — Questions that can be 
decided in such suit —» Findings of Tribunal 
conducting departmental enquiry not to be 
considered. A 1963 Tripura 20 (25). 

(20) Duty of Court — The Court is not to 
reconsider on facts the decision in the depart¬ 
mental enquiry — The Court is not entitled 
to go into the facts to find out as to whether 
the finding is correct or not. A 1960 Bom 225 
(229). 

(21) Dismissal of police constable after en¬ 
quiry — Finding by Deputy Inspector-General 
of Police that constable was so hot-headed that 
he might prove source of danger to others at 
any provocation or no provocation — Held, 
Court would not lightly interfere with decision 
in absence of some jurisdiction or other simi¬ 
larly serious legal infirmity justifying judicial 
interference. (1966) 68 Pun LR 874 (878). 

(22) Suit for declaration that order for re¬ 
moval from Government service was unconsti¬ 
tutional — Nature of decree that can be pass¬ 
ed — Future salary until reinstatement cannot 
be awarded. A 1963 Tripura 20 (31). 

(23) It is the choice of the Government ser¬ 
vant who challenges the order of his dismissal 
from service as illegal, either to sue for a 
declaration or to claim the actual arrears of 
salary, that mi^t be due up to the date of the 
■tat. A 1959 Madh Pra 46 (49). 

(24) Suit for declaration that termination was 
illegal and arrears of pay and other allowances 
— Where the appellant was admittedly work- 
tag at Delhi during the material period, he 
would, therefore, unless there is any indication 
to the contrary either in the contract of ser¬ 
vice or in the rules relating to service, be en- 
“tled to house rent allowance which would be 
admissible to a Government servant working 
m Delhi. (1974) 2 Serv LR 602 (Delhi). 


n. jlvuz ot itanway c-sc. 
ttantial non-compliance with procedure laid 
down in R. 1711 and Art 311 — Civil Court 
has jurisdiction, even before second stage under 
811 has arrived, to declare suspension 
cider void. A 1964 Pat 168 (171, 172). 

(26) In case of wrongful dismissa), declara- 
uon entitling petitioner to recover salary For 
12 years without discharging any duty and 
without proof of damages would not be proper. 
A 1962 Raj 244 (247). 

(27) Suit filed in 1958 against State of Bom¬ 
bay ■— Suit pending in trial Court in 1960 — 
Liability of defendant in suit —■ Effect of Sec¬ 
tions 60 and 61 of Bombay Reorganisation Act 
on suit — Liability held to be that of State 
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of Maharashtra whether suit was on contract 
of on actionable wrong — Held, that State of 
Maharashtra was necessary party. A 1965 
Guj 173 (179) (DB). 

(28) Railway servant — Dismissal in contra¬ 
vention of Art 311 (1) — Civil suit — Decree 

declaring dismissal as illegal — Reinstatement 
and second order of dismissal by same officer 
after fresh inquiry —- Application under Arti¬ 
cle 226 —- Principle of res judicata applies. 
A 1959 Punj 37 (38). 

(29) Setting aside order of dismissal from 

service should be treated as passed on merits 

irrespective of grounds on which it is passed. 

1960 Raj LW 385 (386, 387). 

(30) Civil servant retired from service, filing 

suit for mere declaration as to his date of birth 
— Plea that he should sue for being rein¬ 
stated — Suit for mere declaration of birth 
date is maintainable. 1967 Cur LJ 70 (72) 

(Punj). 

(31) Removal from office — Suit for declara¬ 
tion filed after 8 years — Courts finding that 
order of removal was unconstitutional and void 
but dismissing suit as barred by limitation — 
Case not covered by Article 120, Limitation 
Act — No limitation for filing such suits — 
Suit filed after eight years not barred by limi¬ 
tation. 1977 SLWR 447 (448) (Punj). 

(32) Dismissal of public officer — Discipli¬ 

nary proceedings taken after conviction for cri¬ 
minal breach of trust — Application for de¬ 
claration that dismissal null and void — Time 
barred — Whether right waived — No rea¬ 
sonable cause of action — Public Authorities 
Protection Ordinance 1948, S. 2 (a). (1976) 2 

Malayan LJ 114. 

(33) Where a Government servant has been 
honourably acquitted by a Criminal Court de¬ 
partmental proceedings on the basis of same 
charges are incompetent. 1973 Lab IC 1421 
(1422) (All). 

(34) Employee of statutory corporation — 
Termination of service in breach of standing 
orders — Remedy of employee lies in damages 

_ Suit for declaration that termination was 

void, inoperative and not maintainable. 1975 
Lab IC 740 (DB) (Cal). 

(34) Government servant dismissed — Dis¬ 
missal held violative of Article 311 of Consti¬ 
tution and void — Suit for declaration that dis¬ 
missal is illegal, filed after nine years, while 
period of limitation is six years under Art. 120 
of Limitation Act — Held, no bar of limitation 
for such suits — Article 120 of Limitation Act 
inapplicable. 1977 SLWR 447 (Punj). 

128. Suit for salary.— (1) A civil servant is 
entitled to sue for arrears of his salary. A 1954 
SC 245 (249) 00 A 1955 Assam 17 (20) (DB) 

00 1965 All LJ 292 (294) 00 A 1961 Cal 626 
(635) (DB). (Overruled on another point in A 
1966 SC 951.) 

(2) A civil servant, who has been dismissed 
or removed from service and whose dismissal 
or removal from service is illegal and ultra 
vires, can sue the Government for arrears of 
his salary. A 1958 SC 36 (41) 00 A 1955 SC 
600 <60l). (A 1951 All 205, Reversed.) 00 A 
1954 SC 245 (249, 251) 00 A 1947 FC 23 (26). 
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(3) Termination of service —- Termination 
held by Court to be illegal — Right of em¬ 
ployee to arrears of pay held, extended for 

S eriod from the date he was relieved to the 
ate of judgment. 1977 Lab IC 1075 (1676) 

(Ker). 

(4) The principle that a civil servant holds 
office during the pleasure of the head of the 
State refers to the tenure of office of the civil 
servant and does not imply that his service is 
ex gratia or that his salary is in the nature of 
a bounty. A 1954 SC 245 (250). 

(5) Claim for arrears of salary — Suspension 
on untenable allegation — Suspension set aside 
and emplovee reinstated — Claim is maintain¬ 
able. A 1965 Cal 281 (282). 

(6) Railway servant dismissed on basis of 
conviction for offence unconnected with his 
duty- — Conviction set aside in appeal 
Order of dismissal also set aside — Servant is 
entitled to his pay for period between dismissal 
and reinstatement. A 1965 Cal 75 (76, 77, 79) 
•° A 1961 Mad 486 (490 to 593) (DB). 

(7) Dismissal of Railway servant — Dismissal 
declared void and reinstatement ordered — 
Claim to salary for a period prior to three years 
of institution of suit for recovery of arrears wUl 
be barred by Article 102, Limitation Act, 1908. 
A 1968 Madh Pra 204 (206, 207) (DB). 

(8) Dismissal from service —* Set aside by 
civil court — Payment of arrears of salary 
Onlv three years salary as accrued due pnor 
to the date of institution of suit could be award¬ 
ed to employee. 1978 Lab JC ^289 (1290) 
(DB) (Gui) ((1970) 11 Guj LR 51, Not good 
law in view of (1969) 3 SCC 642 and 1974 Lab 
IC 580 (SC).) 

(9) The prohibition or disability to claim 
arrears created by the Service Rules cease to 
operate with orders of dismissal etc. going out 
of the way and the right to claim arrears at 
once get revived. The starting point maw* 
for arrears of salary therefore is the date on 

which dismissal order is set ,^88^ (844) 

date of reinstatement. 1978 Moh LJ 339 (344; 

(DB). _ 

[But see 1977 Mah LJ 343. (Cause of action 
for claiming salary for the purpose of lmuta- 
tion arises from the date of salary accrued due 
from month to month and not from the date 
when dismissal was set aside.)] 

(10) Article 14 does not apply to order void 
from its inception — Order prematurely rotinng 
Government Servant in contravention of R. 294 
(a) Note 4 of Mysore Service Regulation and 
Article 311 (2) of Constitution — Order k void 
— Suit for arrears of salary for period of illegal 
retirement — Limitation is governed by Art lO- 
and not by Article 14. A 1971 Mys 117 (120, 
122, 123, 124) : 1971 Lab IC 473. 

(11) Though a Government servant is entitled 
to recover arrears of salary for period 
vice a I read v rendered at his usual rate of pay. 
which existed during that period he has no 
legal right to have his pay fixed at a P‘‘ r , 

S±L ra A ^05 eS cii e ^4 S (488)°^^ (2) Cri 
LJ 471. . , . 

(12) Government servant — to 

_ M. b. Civil Service (Classification, Control 


and Appeal) Rules, 1956 — Withholding of pay 
by way of punishment is ultra vires the Rules 
of 1956 —r Such punishment is against the spirit 
of Article 23 of the Constitution. A 1960 Madh 
Pra 303 (304) (DB). .» 

(13) Dismissal of civil servant in contraven¬ 
tion of Section 240 (2) of Government of India 
Act (1935) — Suit by servant for recovery of 
arrears of pay, is maintainable —* Relief need 
not be limited to declaration only. A 1954 Mad 
1155 (1158, 1159) (DB). (Reversed on another 
point in A 1955 SC 817.) 

(14) Government servant — Servant discharged 

of offence — Suspension during trial — After 
discharge, servant claiming pay for suspension 
period — Servant is entitled to his pay. A 
1966 J & K 27 (28, 29). , ' 

(15) Suit for arrears of salary by dismissed 
Government servant without seeking declaration 
for quashing order of dismissal — Decree for 
arrears of salary can be granted. A 1959 Madh 
Pra 40 (48). 

(16) Suit for declaration that dismissal order 
was void or illegal relief founded on allegation 
of breach of -provisions of Article — Plaintiff 
bound to ask for salary for period between dis¬ 
missal and filing of the suit — If plaintiff omits 
to sue for arrears of salary to date of suit a 
second suit for arrears prior to that date would 
not be competent in view of Order 2, Rule 2, 
Civil P. C. A 1968 Bom 304 (307) (DB). 


(17) Government servant — Supersession or 
Reduction in rank — Remedy — Question as 
to how much more amount Government servant 
was entitled to — Separate suit and not writ 
petition would be proper remedy. A 1961 All 
316 (317, 318). 


(18) Reversion of government servant — Ser¬ 
vant challenging reversion as illegal and absent¬ 
ing from dutv during pendency of suit — He 
is entitled to salary. for period of absence on 
declaration of his reversion illegal —- It is im¬ 
material that he does not convey his protest 

to office. A 1971 Mad 202 (203) : 1971 Lab 
IC 493. 


(19) Reversion of government servant —- Ser- 
rant applying for leave without pay He ^ 
lot entitled to claim salary for period of leave 
wen if his reversion is subsequendy declared 
o be illegal. A 1971 Mad 202 (203) : 1971 

T/~f JAO 


(20) Suit for salary by Government servant“T 
mdamental Rules, Rule 67 — 

* claimed as a matter of right — . L ?? ve Jr* 
without pay — Discretion of appointing auth- 

ltv _ No interference unless department 

own to have acted mala fide -— Leave enjoy- 
I without sanction commuted to leave with- 
oay — Claim for arrears of salary must bo 

- ' n D MOAQ\ O r!al 9ftQ 




(21) An order of reversion violative of Arti¬ 
cle 311 is void and no declaration is needed 
for purpose of enforcing a claim for arrears ot 
salary which fell within three years of limita¬ 
tion. (1978) 80 Pun LR 49 (59). 

(22) Civil P- C. (1908), Section 9 — Suit by 
government servant to recover money on tb« 
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Articles 310 & 311 — Note 128 (contd.) 
ground that his promotion was withheld illegally 
does not lie. ILR (1962) Cut 243 (244, 246) 
(DB). 

(23) Suit by railway servant against Union of 
India for arrears of salary — Plaintiff claiming 
that he was entitled to draw salary on basis ot 
t>ld scales — Amount claimed representing difter- 
cnce between old scale and new scale —- Suit 
is maintainable. A 1961 Punj 329 (331). 

(24) Temporary employee of corporation —- 
Termination of service without one month s 
notice or one month’s pay in lieu thereof 
Temporary injunction restraining employer from 
dispensing with services —- Interference in re- 
vision. (1975) 1 All LR 429. 

(25) A Police Sub-Inspector, who was later 
confirmed, was when he was absorbed into the 
regular service admittedly treated as a temporary 
and officiating Sub-Inspector. While so function¬ 
ing he was reverted to the post of Head Con- 
stable 1st Grade by the Inspector General of 
Police. In a suit filed after 18 years of revereion^ 
a decree was granted declaring reversion as illegal 
and ordering difference of salary and allowances 
for 3 years and 2 months. In appeal by the 
State, the High Court allowed the appeal hold¬ 
ing that the suit was barred by limitation. In 
second appeal preferred by the employee in 
the Supreme Court it was held that since the 
appellant was later promoted as Police Sub- 
Inspector and was retired by the time the se¬ 
cond appeal came up for hearing, the dispute 
centred round the monetary claim and the res¬ 
pondent State was directed to pay the difference 
between the salary and allowances drawn by 
the appellant as Head Constable and those pay¬ 
able to him as Police Sub-Inspector, from the 
date of reversion to the date on which he ^was 
again promoted as Police Sub-Inspector. 1979 
UJ (SC) 130 * 1978 Serv LC 146 (146). 

129. Suit for pension.— (1) Suit for pension 
— Not maintainable — Pension is an ex gratia 
payment made out of discretion of the Govern¬ 
ment — Suit for, not maintainable. A 1963 
Mad 49 (49, 50) °* A 1937 PC 27 (29, 30). 

[But see 1978 Lab IC 1468 (1470) (Mad). 
(Where a Government servant was dismissed 
only on the basis of his conviction by Criminal 
Court and not as a result of disciplinary pro¬ 
ceedings based on misconduct, he would be 
entitled to claim pension.)] 

(2) Suit for pension in cases not covered by 
Pensions Act is competent. A 1962 Punj 8 (16) 
(DB). 

(3) Gratuity is a matter in the discretion of 
the Government and a suit by a retired railway 
servant for recovery of gratuity is incompetent 
A 1961 Punj 3 (4, 5). 

(4) Where grant of pension or gratuity was 
not a matter of discretion but was governed by 
rules detailing conditions when pension was due 
* claim for pension is actionable. A 1961 Punf 
443 (446). 

(5) Period of service in the work charged 
establishment — Not accountable as qualified 
service for pension benefits on retirement. 1979 
Lab IC 1360 (1362) (DB) (Punj). (C. W. P. 
No. 180 of 1973, D/- 4-8-1975 (Punj), Reversed.) 


130. Suit for damages.— (1) A servant wrong¬ 
fully dismissed is entitled to such damages as 
will compensate him for the wrong he has sus¬ 
tained. A 1966 Mad 203 (215, 216, 217) (DB). 

(2) Civil servant — Wrongful dismissal from 
service — Suit for damages against Government 
— Maintainable — Measure of damages is loss 
suffered by reason of such dismissal. A 1962 
Cal 349 (359). 

(3) Even though the provisions of Art. 311 
may have been contravened in dismissing or re¬ 
moving from service a Government servant, a 
suit for damages by the Government servant 
against the Government will not lie and he will 
only be entitled to a declaration that the order 
for dismissal or removal is void and inoperative. 
A 1955 SC 600 (602) °* A 1948 PC 121 (127) 
•° A 1942 FC 3 (7) *° A 1957 Madh Bha 108 

[But see A 1948 Mad 379 (382) (DB) •• A 
1946 Mad 366 (368) (DB).] 

(4) A suit against the Union of India instituted 
by an officer of the Indian Army for a declara¬ 
tion that his dismissal from service was wrong¬ 
ful and for damages is not maintainable. A 
1956 Bom 601 (605). 

(5) Wrongful dismissal of public servant — 
Writ to earn damages is not competent. A 1958 
Cal 654 (655). 


has no justiciable 
a selection post and 
of money from the 
that his promotion 
misconceived. ILR 


(6) Government servant 
right to claim promotion to 
hence his suit for recovery 
Government on the ground 
was withheld illegally is 
(1962) Cut 243 (244) (DB). 

(7) In the case of wrongful dismissal of a 
temporary servant damages are generally an 
adequate remedy. A 1962 Raj 244 (246, 247). 

131. Suit for mandatory injunction.— (1) A 
suit for mandatory injunction against the Gov¬ 
ernment by a dismissed Government servant to 
reinstate him in service will not lie. A 1951 
All 205 (219) (DB). 

132. Claim for dearness allowance.— (1) A 
Government resolution fixing the scale of dear¬ 
ness allowance under Rule 44 is “law” within 
Article 13 (3) (a) and can be declared void if 
it infringes Article 14. A 1954 SC 493 (495). 

(2) A claim against the Government that dear¬ 
ness allowance must be granted at a particular 
rate is not justiciable. A 1954 SC 493 (495). 

(3) Guarantee of equal opportunity in public 
employment —- Guarantee does not extend 
beyond initial stage of employment. A 1960 
All 484 (499). 

133. Writ proceedings — See also Arti¬ 

cles 226 and 32 — (1) Maintainability of 
petition under Article 226 not dependent on 
applicability of Article 311 — Employee not 
governed by Article 311 can challenge ter¬ 
mination of his service under Article 226. 
1966 Cur LJ 930 (931) (Punj). *• (1979) 1 

Serv LR 861 (868) (Ker). 

(2) Rules framed under Article 309 for 
employment of the physically handicapped. 
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can be enforced by an issuance of writ or 
direction for the governance of Article 41. 
1979 WLN 582 (586) (Raj). 

(3) Where there is a contravention of con¬ 
stitutional provisions in any case in which 
the Government servant is removed from 
service or reduced in rank, he is entitled to 
apply to the High Court for a proper writ 
under Artile 226. A 1957 Nag 18 (19) ** A 
1956 Tripura 33 (34) ** A 1955 Hyd 48 (51) 
(DB) ** A 1954 Bhopal 25 (27) ** A 1954 
Nag 258 (259) (DB) *• ILR (1954) Cut 684 
(704). 

(4) Temporary Government Servant — 
Termination of service — Writ Petition al¬ 
leging that termination was mala fide — 
No counter affidavit denying allegation 
filed — Effect — Onus of proving mala 
fldes lies on petitioner. 1977 Lab IC 977 
(All). 

(5) So long as it is not complained that 
there has been an infringement of Art. 310 
or 311 of the Constitution, the High Court 
would not be justified under Article 226 in 
setting aside the order of the Governor 
whose pleasure with regard to the termina¬ 
tion of the services of a Government 
servant serving in a State is final. 1958 All 
LJ 218 (221). 

(6) The High Court should interfere only 

when the order of dismissal was passed on 
no evidence at all, or when the enquiry was 
held by an authority not competent to hold 
it, or when the rules of natural justice were 
violated or the enquiry was held in viola¬ 
tion of statutory rules prescribed for the 
mode of enquiry or where the conclusion is 
wholly arbitrary and capricious or where 
no reasonable opportunity was given or for 
similar grounds. 1968 Lab IC 1145 (1148, 

1149) (Manipur). 


(9) The essential factors which a civil 
Court will examine are: (i) whether the 
plaintiff has been dismissed by an authority 
which appointed him; (ii) whether before 
he was dismissed from service he has been 
given a reasonable opportunity of showing 
cause against the action proposed to be 
taken; (iii) whether the procedure adopted 
in the departmental enquiry has so preju¬ 
diced the plaintiff that it has resulted in 
the denial of a reasonable opportunity; and 
(iv) whether on the whole, principles of 
natural justice have not been violated. (1956) 
2 Lab LJ 347 (352) (DB) (Mad). 

(10) Disciplinary proceedings against Gov¬ 
ernment servant — Writ petition to quash 
such proceedings — Court cannot usurp 
functions of disciplinary jurisdiction of 
Government over its employees, but it can¬ 
not be deterred from enforcing provisions 
of Article 311, though it might have indirect 
consequence of interfering with sanctioning 
which was within exclusive competence of 
Government. A 1964 Mad 166 (168, 169 
(DB). 

(11) Scope — Order expressed to be by 
order of Governor — Even so it cannot be 
held to be beyond challenge. (1963) 67 Cal 
WN 859 (869) (DB). 

(12) Order quashing orders of dismissal 
— Proper Order is to leave parties to seek 
remedies according to law and not to order 
their reinstatement. A 1971 Mys 99: 1971 
Lab IC 461. 

(13) Whenever it was urged before the 
High Court that, as a result of an order 
passed in a departmental enquiry, a civil 
servant had been deprived of a reasonable 
opportunity, the High Court must examine 
the matter and decide whether the require¬ 
ments of Article 311 (2) had been satisfied 
or not. A 1966 Madh Pra 58 (60) (DB). 


(6A) No writ ordinarily can be entertain¬ 
ed against the interim orders of a Tribunal 
unless the jurisdiction of the Tribunal was 
in question or there was an error apparent 
on the face of the record. Where objection 
to the jurisdiction of the Enquiry Officer 
failed and there was no error apparent on 
the face of the record and no final orders 
of dismissal or of any other punishment 
were passed the disciplinary authority must 
be held to be still seized of the matter and 
no writ to quash the enquiry and interim 
orders of the authorities could be issued. 
1978 J & K LR 189: 1978 Lab IC (NOC) 

143. 


(7) Certiorari — Writ against Government 
— Order of dismissal of public servant 
High Court can enquire whether t* 1 ®, 

is based on no evidence. A 1964 SC 364 
(369). 

(8) High Court’s powers in writ petition 
to review findings of Inquiry Officer are 
restricted but they can consider and hoia 
unlawful and set aside any agency 
findings and conclusions found to be aroit- 
rary, capricious, and abuse of discretion, or 
otherwise not in accordance wd-h la\v etc. 
1965 Punj LR (Supp) 66 (75) (DB) •* A 1970 
Punj 81 (85). 


(14) So far as the jurisdiction of the High 
Court under Article 226 is concerned it is 
not confined to cases where there has been 
a violation of the provisions of the Consti¬ 
tution and such jurisdiction extends also to 
cases in which there has been a violation 
of other legal provisions. 1957 MPLJ 115 
(119) (DB) (Nag) ** A 1956 Andhra 203 (207, 
208) ** A 1955 Nag 160 (163): 1955 Cri LJ 
974 (DB) 


(15) It is only the violation of Art. 311 
tat would enable aggrieved officer to jn- 
)ke jurisdiction of High Court under Axtl- 
e 226. (1961) 2 Andh WR 4 (9) (DB) * ILR 
Pnn4 191 a 119.24) 


(16) In a proceeding under Article 22f 
High Court does not act as a Court of ap¬ 
peal over the decision of the authorities 
holding a departmental enquiry. A 1963 SC 
1723 (1727) ** 1969 Lab IC 896 (898) (DB) 
(Orissa) ** (1963) 6 FLR 26 (28) (Cal) ** A 
1963 Orissa 73 (76, 77) (DB) •* 1977 Lab IC 
(1260) (1262) (Kant). 

(17) Even if the rule of Criminal trial 
that an offence should be proved beyond 
reasonable doubt is not applied in depart¬ 
mental enquiry High Court in a petition 
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under Article 226, is not competent to dec¬ 
lare the order of authorities holding a de¬ 
partmental equiry invalid, as the High 
Court is not a court of appeal over depart¬ 
mental decision. A 1963 SC 1723 (1726, 1727). 

(18) Government servant dismissed from 
service for misbehaviour, gross indicipline 
and insubordination — Validity of dismissal 
challenged — Duty of Court — Civil Courts 
in such cases do not sit in appeal from 
orders passed by Government in accordance 
with statutory provisions and the Constitu¬ 
tion. 1966 Cur LJ 968 (980) (DB) (Punj). 

(19) Jurisdiction of High Court, acting 
under Article 226, does not enable it to con¬ 
vert itself into Court of appeal and exa¬ 
mine for itself correctness of decisions im¬ 
pugned. A 1961 Madh Pra 261 (263) (DB). 

(20) In a proceeding under Art. 226 High 
Court is concerned only with the questions 
whether the enquiry was held by an auth¬ 
ority competent in that behalf and accord¬ 
ing to the prescribed procedure and whether 
the principles of natural justice have not 
been violated. A 1963 SC 1723 (1727). (Writ 
Petn. No. 922 of 1956, D/- 18-11-1959 (A. P.) 
Reversed.) ** (1977) 2 Serv LR 745 (748) 
(Bom). 

(21) High Court can consider under Arti¬ 
cle 226 propriety or validity of decision of 
enquiry officer. A 1961 SC 1623 (1629). 

(22) Misreading of administrative instruc¬ 
tions — Causing prejudice to govt, servant 
— Writ petition maintainable. A 1969 
Punj 257: 1969 Lab IC 958. 

(23) In writ petition, High Court cannot 

substitute its own opinion for that of ap¬ 
pointing authority as regards merits and 
suitability of a candidate. A 1958 J and K 
40 (41) (DB) ** (1979) 1 Serv LR 94 : 1979 

Lab IC (NOC) 45 (DB) (Ker). (O. P. No. 985 
of 1975 (Ker) Reversed.) 

(24) Departmental enquiry — Apprecia¬ 
tion of evidence — Jurisdiction of High 
Court as to. A 1969 Manipur 36 (40): 1969 
Lab IC 561 ** A 1965 Mys 283 (284) (DB) *• 
(1965) 1 Mys LJ 323 (328) ** A 1962 Punj 
289 (291) ** A 1961 All 284 (285). ** 1977 
Serv LJ 188 : 1977 Lab IC (NOC) 42 (Delhi). 

(25) Where the criterion for selection set 
before the Departmental Promotion Com¬ 
mittee was confidential reports and where 
the committee had examined those reports, 
scrutinised the entries and made comments 
thereon and drawn inference and conclu¬ 
sion therefrom, quashing of its order by the 
Court was held to be overstepping the limits 
of interference under Art. 226. 1979 Lab IC 
126 (128) (DB) (Ker). 1978 Lab IC 966 : A 
1978 SC 1132. (O. P. 2427 of 1971 (Ker) 
Reversed.) 

(26) If the adverse entry is not communi¬ 
cated at all for an unusually long period 
and action is taken on the basis of the ad¬ 
verse entry, a Government servant can ask 
tor an appropriate writ directing the Gov¬ 
ernment to communicate the adverse entry 


and to dispose of the representation, if any. 
In appropriate cases depending on facts and 
circumstances, adverse action taken against 
the Government servant is liable to be qua¬ 
shed. 1974 Lab IC 1192 (1206) (FB) (Orissa). 
ILR (1971) Cut 313. Overruled. 

(27) It is not within the scope of an in¬ 

quiry under Article 226 to canvass the find¬ 
ings of fact of the disciplinary tribunal in 
a case against a public servant. A 1960 
Andh Pra 15 (16) ** 1979 Serv LJ 193 : 

1978 Lab IC (NOC) 120 (Goa). 

(28) The Court has no jurisdiction if the 
findings of the Enquiry officer or tribunal 
prima facie make out a case of misdemean¬ 
our to direct the authority to reconsider 
that order. A 1963 SC 779 (786). (A 1960 
Orissa 68, Reversed.) ** 1977 Lab IC (NOC) 
45 (DB) (Gauhati) ** 1974 Lab IC 296 (299, 
300) (Orissa). 

(29) It is not for High Court in petition 

under Article 226 to enquire into question 
as to reasonableness, adequacy or propriety 
of punishment. A 1961 Andh Pra 289 (292, 

293). 

(30) If the punishment of an employee is 
based on no evidence, the order of punish¬ 
ing authority is a nullity and will be quash¬ 
ed under Art. 226 — Thus, an order of dis¬ 
missal passed on the basis of sole evidence 
of judgment which is a nullity because of 
its being set aside in appeal, will be quash¬ 
ed. (1971) 1 Cut WR 1. 

(31) If order of disciplinary authority is 

based on no evidence, certiorari will lie, 
without further proof of mala fides — But 
if based on any evidence, jurisdiction of 
High Court cannot be invoked to question its 
adequacy. A 1967 Orissa 49 (51, 52) (DB) 

* A 1978 SC 1277: 1978 Lab IC 1106 
** (1979) 3 Serv LR 580 : 1979 Lab IC (NOC) 
53 (DB) (Ker) ** A 1977 Orissa 187 (189) 
(DB) •• (1972) 1 Mad LJ 374 *• 1970 UJ (SC) 
332. 

(But See A 1960 Assam 141 (147) (DB).] 

(31 A) Where the finding is clearly totally 
perverse on an erroneous view of the evi¬ 
dence it would be a case for interference by 
the High Court. Where the evidence rele¬ 
vant for the consideration of the charge is 
misconstrued and is not given its legal 
effect, then also it would be a case for in¬ 
terference by the High Court, for the find¬ 
ing arrived at on such a basis is liable to 
be characterised as unreasonable and per¬ 
verse. (1972) 2 Mad LJ 103. 

(31B) Petition under Art. 226 alleging 
order of suspension is mala fide — Petition 
alleging mala fide on the part of minister 
in charge — Counter affidavit filed not by 
minister but by departmental secretary hav¬ 
ing no personal knowledge regarding the 
allegations against the minister — Order set 
aside holding mala fides has been establi¬ 
shed. A 1964 SC 72 (81, 85). (A 1963 Punj 
298, Reversed.) 

(32) It is not the function of the High 
Court in exercise of its jurisdiction under 


**A M in the citations stands for AIR 
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Article 226 to examine whether in a depart¬ 
mental enquiry the materials on record 
would be taken as sufficient by another au¬ 
thority to hold the Government servant 
guilty of the charges and whether the pun¬ 
ishment was too severe in view of the fact 
that the charges dealt only with negligence 
in the discharge of duties and did not in¬ 
volve any element of corruption. These are 
matters to be considered by the superior 
officers of Government. A 1960 Orissa 26 
(28, 29) (DB). 

(33) Supreme Court is not a regular Court 
of appeal against orders of tribunals — 
Where there is no error of law or anything 
contrary to practice obtaining in industrial 
adjudication, Supreme Court would refuse 
to interfere with the scheme framed by Tri¬ 
bunal. A 1967 SC 948 (953, 962). 

(34) Government servant challenging vali¬ 
dity of a service rule — Proper remedy 
available is writ petition to High Court un¬ 
der Article 226 — Writ petition directly to 
Supreme Court under Article 32 not com¬ 
petent. A 1964 SC 1585 (1589): 1964 (2) Cri 
LJ 481. 

(35) Held on facts that High Court in the 
writ petition was not sitting as a Court of 
Appeal and could not go into correctness or 
otherwise of the grounds for refusal on the 
part of the Enquiry Officer. A 1962 Punj 
355 (358). 

(36) Where the entire proceedings result¬ 
ing in the order of dismissal were vitiated 
by serious irregularities and breach of rules 
of natural justice, the Court after quash¬ 
ing the order did not give opportunity to 
the authorities to revive the old matters 
1973 Lab IC 1369 (1369) (Pat). 

(37) A public servant can file a suit in 
enforcement of his rights: (a) where there 
is a violation of constitutional rights, (b) 
where there is a violation of statutory pro¬ 
visions, (c) where there is a violation of rules 
of natural justice, but he cannot complain 
where constitutional and statutory provi¬ 
sions are complied wih or in cases of ter¬ 
mination of service, according to the terms 
of the contract even if an allegation of mis¬ 
conduct is specifically stated, provided the 
termination is on the terms and services 
of the contract — In these matters, the civil 
Court is not sitting in appeal over the deci¬ 
sion of the departmental authorities. (1957) 
70 Mad LW 965 (969). 

(38) In a writ petition it could not be 
urged that the Court was not entitled to 
look beyond the order of termination and 
find out what was its real substance and 
effect. The Court was entitled to examine 
whether the nature and incidents of the 
action resulting in the dismissal or 'remova 
from service were to be found in the action 
of compulsory retirement. A 1964 Mad 
(244 to 246) (DB). 

(39) The Court, in exercise of its writ 
Jurisdiction, cannot interfere with jurisdic¬ 
tion vested by statute in administrative 
agency — It is not proper for High Court 
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to put itself in shoes of agency and consider 
whether particular decision is reasonable — 

— But it is always entitled to look at sur¬ 
rounding circumstances, to consider whether 
decision in dispute is reasonable and will 
be prepared to revise it, if it is palpably 
unreasonable, that no reasonable authority 
could come to that decision. (1967) 2 Mad 
LJ 297 (301). ** 1980 Lab IC 752 (Guj). 

(40) Promotion — Uncommunicated ad¬ 
verse entries in Confidential Character Rolls 

— In appropriate cases depending upon 

facts and circumstances, adverse action 
taken against the Government servant may 
become liable to be quashed. 1980 Lab IC 
658 ** A 1980 NOC 116: (1980) 49 Cut LT 

442 (FB). 

(41) The content of an enquiry contem¬ 
plated to be made under Sec. 33 of the In¬ 
dustrial Disputes Act before granting per¬ 
mission to terminate employment of a work¬ 
man cannot be assimilated into the enquiry 
to be made by the Civil Court, when the 
public servant claims that he is denied the 
protection under Article 311 or that his 
employment has been terminated in viola¬ 
tion of rules framed under Art 309. A 1963 
SC 601 (604, 605): 1963 (1) Cri LJ 491. 

’ (42) Where the order of dismissal of the 
Government servant is based in part at 
least on erroneous assumption of facts the 
High Court should exercise its jurisdiction 
under Article 226 to quash the order of the 
Government. A 1960 Mad 393 (394) (DB). 

(43) Disciplinary proceedings — Findings 
of enquiry authority — High Court has 
jurisdiction to question whether there is 
no evidence in support of findings. A 1966 
Him Pra 13 (16). 

(44) Where the entire proceeding is bad 
because the petitioner did not have an 
adequate opportunity of calling evidence or 
meeting evidence called, at original enquiry, 
the proper order to pass will be to set 
aside the findings and orders of enquiring 
officer as well as of Appellate Authority. 
(1956) 60 Cal WN 692 (702). 

(45) It is not open to High Court to 
delve into motive of the action of auth¬ 
orities in terminating services of an em¬ 
ployee, when such step by it, was justified 
under the relevant rules. A 1959 Assam 
120 (123). 

(46) Departmental enquiry against Sub- 
Inspector of Police resulting in termination 
of his probation — Proceedings not vitiat¬ 
ed by any error of procedure — Order ter¬ 
minating probation not interfered with. A 
1969 Mad 275 (280) : 1969 Lab IC 826. 

(47) High Court cannot go into factual 
merits of executive order or substitute 1A 
by its own. A 1965 Ker 108 (109) (DB). 

(48) High Court has no power to inter¬ 
fere with administrative discretion of) the 
Executive. A 1958 Madh Pra 135 (139, 14#) 
(DB). 
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(49) Where conditions of service depend 
not upon statutory rules or contractual 
conditions but upon departmental instruc¬ 
tions which are variable, such executive 
instructions are not statutory rules and 
writ of mandamus cannot be issued, a 
1965 Cal 298 (301). 

(50) Government servant who had ap¬ 
peared in test examination appointed to 
officiate in higher post — Test examination 
confers no right on him under any law or 
Rule — Order subsequently reverting him 
only an administrative order — No writ by 
way of certiorari or mandamus can oe 
issued. ILR (1957) 1 All 278 (285). 


(51) Railway employee ordered to retire 
according to earlier date of birth in h-s 
service register — Order is administrat 
— Mandamus and not certiorari js appro¬ 
priate relief. A 1959 Mad 88 (88) (DB). 


(52) Where a Government servant is dis¬ 
missed without giving him a reasonable 
opportunity to show cause against the ac¬ 
tion proposed, the order of dismissal being 

an administrative order. no wri * .°* c ^ it 
orari can be issued. The appropriate writ 
to issue would be that of mandamus. A 
1961 All 122 (125). 


(53) Where the Medical Board had not 
applied the standard prescribed by rev^d 
instructions for examination of direct re 
cruits, mandamus was issued directing tne 
Government to appoint a Medical BocUrd 
for examination of the candidate. A 1 
Raj 242 (245) (DB). 

(54) Termination of service of Govern¬ 

ment servant — Petition for writ of man¬ 
damus — No demand for justice Cal 

Petition held not maintainable. A 1958 <~ai 

654 (655). 

(55) Grievance of petitioners that they 

were discriminated against w hen concessio 

was shown to junior officers in the matter 
of promotion by the Government — Man¬ 
damus cannot be issued commanding autn 
ority to show indulgence as concession 
not be claimed as of right. A 1967 St 996 

(996). 

(56) Mandamus, writ of — ^ ers ^ a ^f^l' T 
ed for one post transferred Jo another 

post — Other post lacking chances for 

promotion — Rights of such person are 

affected and writ can be issued in h 

favour. 1968 Lab IC 1377 (1381) (Mad). 


(57) If an order of reversion to a substan¬ 
tive rank being a penalty or 
ment amounts to reduction in rank in the 
circumstances of a particular ease, 
compliance with Section 240 (?) Govern¬ 
ment of India Act (1935). or Article 311 . <21» 
will justify the grant of mandamus, ILK 
(1957) 9 Assam 223 (234) (DB). 


(58) Non-consideration for promotion of 
an employee otherwise qualified for consi¬ 
deration — Writ of mandamus can issue. A 
1970 Orissa 19 (21, 22) (DB). 


(59) Where there is no dispute that the 
order of reversion is not for exigency of 
service or for administrative reasons and it 
is for the alleged involvement of the peti¬ 
tioner in M watch smuggling case” casting a 
stigma on the character and integrity of 
the public servant affecting his future 
chances of promotion the provisions of 
Article 311 are directly attracted. 1975 Lab 
IC 1061 (1064) (Cal) (DB). 

(60) Contention that compulsory retire¬ 
ment amounted to removal and opportunity 
to show cause was essential — Held that 
in view of definite pronouncement of 
Supreme Court that compulsory retirement 
is not dismissal or removal and that it 
does not attract Article 311, no question of 
interpretation of Constitution or any sub¬ 
stantial question of law arose. 1955 Madh 
Bha LJ 1115 (1117). 

(61) Where order removing a person 
from service is quashed by certiorari, it is 
not necessary to pass a further order 
directing his restoration to his former 
position. A 1956 Pat 257 (268) (DB). 

(62) The petitioner asked for a declara¬ 
tion that he was entitled to subsistence 
allowance as promised in the suspension 
order — The fact that a suit for money 
would mean delay is no ground for grant¬ 
ing a decree for money or a declaratory 
decree as above, in writ proceedings. A 
1956 All 43 (45, 46). 

(63) If Article 311 had been infringed in 
removing petitioner from service. High 
Court would direct Government to pass 
legal order after complying with the pro¬ 
visions of the Constitution. A 1954 Mad 
1043 (1044). 

(64) Although dismissal of a Government 
servant is only the exercise of administra¬ 
tive power that does not preclude the ap¬ 
plicability of Article 226 to such cases. 
A 1956 SC 285 (291) ** A 1957 Punj 42 (44, 
45) (DB). 

(65) The dismissal of a civil servant is 
an administrative matter — Order dismiss¬ 
ing the petitioner’s appeal, which is ad¬ 
ministrative in character, cannot be assail¬ 
ed on the ground that it does not disclose 
in detail the reasons for making it. A 1964 
Madh Pra 114 (116) (DB). 

(66) Proceedings by way of departmental 
enquiry and punishment of a Government 
servant are in the nature of quasi-judiciai 
proceedings. A 1955 Pat 372 (373) (DB) *• 
A 1954 Bhopal 25 (27) ** A 1954 Bom 361 
(363) ** A 1953 Cal 316 (318) : ILR (1952) 2 
Cal 254 ** A 1953 Hyd 201 (202, 203) (DB). 

(67) The departmental enquiry by Tri¬ 
bunal constituted under Section 7 of Police 
Act, according to rules prescribed by U. P. 
State Government is of quasi-judicial na¬ 
ture. in respect of which writ of certiorari 
can issue. A 1958 All 607 (608) (DB). 

(68) Departmental enquiry — Executive 
instructions regarding it are not mandatory 
but are regulatory — Breach of, does not 
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O n J e Justiciable. A 1968 Punj 406 (412) : 
1968 Lab IC 1173. 

(69) A writ application can be made 
even m respect of an order of suspension 
passed against a Government servant as a 
disciplinary measure where there appear to 
be no legal grounds for taking disciplinary 
action against him. A 1956 Mad 220 (222). 

(70) Suspension of Government employee 

— Allegations found untenable — Rein¬ 
statement — Proceedings under Article 226 
by employee for direction to pay arrears 
of salary — Writ allowed — Employee 
entitled to costs. A 1965 Cal 281 (282). 

(71) The question of sufficiency or other¬ 
wise of the evidence on the basis of which 
the order of suspension was passed is be¬ 
yond the scope of writ petition under Arti¬ 
cle 226. A 1958 Ker 72 (74) (DB). 

(72) Suspension — Madhya Bharat Civil 
Services (Punishment and Appeal) Rules, 
1950 — Breach of — Is not by itself ground 
for interference with order of suspension 

— Rules are administrative orders. A 1959 
Madh Pra 295 (297) (DB). 

(73) Power to interfere — Interim order 
of suspension — Suspension order provid¬ 
ing subsistence allowance — Order cannot 
be challenged in writ proceedings. (1964) 
56 Pun LR 1227 (1229, 1230). 

(74) High Court cannot go into question 
whether order of suspension was based on 
proper materials — Suspension does not 
amount to dismissal, discharge or reduction 
in rank — Section 126, Constitution of 
Jammu and Kashmir (1957) not attracted. 
A 1964 J and K 14 (16) (DB). 

(75) Suspension order passed by person 
having no authority to do so — High Court 
would quash the order even though pend¬ 
ing the writ petition an order by the pro¬ 
per authority is passed. A 1954 Pepsu 98 
(Pr 27). 

(76) High Court can interfere with an 
order of suspension if it is malicious. ILR 
(1961) 11 Raj 892 (898) (DB). 

(77) Suspension of Government servant 

— Not paid salary nor reinstated after 
quashing of order of suspension by High 
Court — Direction for payment of salaries 
due to him can be issued. A 1967 Pat 318 
(319) (DB). 

(78) Order of removal void as contraven¬ 
ing Article 311 (2) — Though Government 

cannot be ordered to reinstate petitioner, 
it can be ordered to pass a legal order 
after complying with the provisions of tn* 
Constitution. A 1952 Sau 40 (43) (DB). 

(79) A wrongful dismissal does not mean 
that Court will have to reinstate wrong¬ 
fully dismissed person — Wrongfully dis¬ 
missed person has to adopt the procedure , 
laid down by statute (West Bengal Secon¬ 
dary Education Act) and ask for reinstate¬ 
ment from statutory body which the 
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statute has created and which the statute-' 
has expressly clothed with power of rein¬ 
statement — It is not for Civil Court to 
be the substitute for statutory body. ( 1966 ) 
70 Cal WN 571 (577). 

(80) A mere possibility of a threat of re¬ 
version in service may not normally justify 
the intervention of the High Court in a 
petition filed under Article 226 — But i# 
the impugned order carries with it a real 
and substantial threat to the rights accrued 
to the petitioners, it is permissible for the 
Courts to interdict the trespass on such 
right. A 1969 Andh Pra 118 (120). 

(81) In a writ petition against discipli¬ 
nary action non-observance of service 
Rules is not a sufficient ground unless 
prejudice has been proved on account of 
that non-observance. A 1963 Manipur 28 
(31). 

(82) It cannot be said that the Bihar 
Government Servants’ Conduct Rules are 
given retrospective effect nor is there any 
illegality in applying the rules against the 
public servant. A 2967 Pat 43 (48) (DB). 

(83) An order for the compulsory retire¬ 
ment of a police officer based on a wrong - 
interpretation of the relevant rules can be 
quashed in proceedings under Article 226. 

A 1956 Pepsu 19 (26). 

(84) In a petition under Article 220, 
against the reversion of the petitioner 
from his post, the Court is concerned only 
with the question whether there are irre¬ 
gularities in the enquiry which would 
vitiate it under Article 311 (2). A 1962 
Tripura 15 (16). 

(85) A mere irregularity which has not 

prejudiced the petitioner will not be a 
ground for interference by the High Court 
with an order terminating the services of 
the petitioner. A 1958 Andh Pra 240 (249) 
(DB) *• A 1956 All 476 (477) (DB) •• A 

1956 Him Pra 71 (72). 

(80) Irregularity in observance of rules 
in the matter of promotion — Aggrieved 
servant cannot have recourse to Court of 
Law. A 1962 Mad 485 (486). 

(87) Where the case Involves disputed 
questions of fact which cannot be decided 
in summary proceedings, the petitioner will 
not be granted relief under Article 226. A 

1957 J & K 1 (3) •• A 1954 Pepsu 98 (103) 

** A 1952 Cal 610 (614) •* A 1959 J and K 
136 (137). 

(88) Where the petitioner is guilty of 

suppressing material facts, he will not be 
entitled to relief in a writ application. A 
1956 Tripura 33 (35) •* A 1954 Pepsu 98 

( 102 ). 

(89) The mere fact that the aggrieved 
Government servant has another remedy 
open to him, as for instance, by a regular 
suit or by recourse to higher authorities 
departmentally, is no bar to the entertain¬ 
ment of his application under Article 226. 

A 1958 J & K 11 (13) (FB) ** A 1956 

Andhra 203 (208) •• A 1956 Cal 662 (688) •• 


v ft 


J 


[The] Constitution of India 


[Arts 310 & 311 N 133] 205 



Articles 310 & 311 — Note 133 (contd.) 

A 1956 Trav-Co 35 (41, 42) ** A 1955 Hyd 
48 (54) (DB). 


(100) Departmental proceeding against 
public servant — Mere suspicion should 
not take place of proof. 1969 Lab IC 896 
(898) (Orissa). 


(90) Order compulsorily retiring Govern¬ 
ment servant — No violation of Article 311 
(2) ; — Other remedies open to Government 
servant to vindicate his rights if he was 
aggrieved by order — Not proper case for 
exercise of jurisdiction under Article 226. 
(1960) 2 Lab LJ 464 (467) (Andh Pra) (DB). 

. (91) A challenge to a Government order 
forbidding reappointment of compulsorily 
retired persons as a stigma within the 
meaning of Article 311 is not an infringe¬ 
ment of fundamental rights. Therefore, a 
petition under Article 32 challenging such 
order is not maintainable. A 1977 SC 854 
(856). . 

(92) Order of compulsory retirement — 

Assessment of efficiency of employee 
Based on record for entire service — Stray 
entry favourable to employee is °f no 
avail — Conclusion of appointing auth¬ 
ority cannot be reassessed by High Court 
in writ proceedings. 1978 Lab IC 1525 (1528) 
(Raj)., ^ 

(93) Rajasthan Service- Rules (1951), 
Rule 54 — Natural justice — Order of re¬ 
instatement of Government servant com¬ 
pulsorily retired — Period of absence whe¬ 
ther or not to be treated as period spent 
on duty — Consideration of competent 
authority is objective and not a subjective 
function — Principles of natural justice to 
be followed. 1974 Raj LW 562. 


(94-95) When the order of compulsory 
retirement is challenged, the authorities 
concerned must disclose some material 
which is relevant to the question of public 
interest. Though the sufficiency of the 
ground or material is not justiciable, it is 
open to the Court to examine whether such 
ground or material exists or not. (1978) * 
Serv LR 471 (483) (Andh Pra) ** 1979 Lab 
IC 1093 : 1979 BBCJ 452 (DB). 


(96) Wrongful dismissal — Action by 
way of suit not pursued — Writ 
may be refused. A 1960 All 647 (648, 650). 


(97) Petition for writ against order of 
dismissal — Though Court should take into 
consideration the fact that the 
could have instituted a suit it should not 
throw out a petition where it has heen 
pending for a long time on the ground 
that remedy by way of a suit was open to 
him. A 1958 All 584 (587) (DB). 


(98) In a writ application against an 
order of dismissal, removal or reduction in 
rank, the High Court is not concerned 
with the merits of the order. A 1957 Orissa 
21 (23) (DB) ** A 1956 Orissa 99 (102) (DB) 
•* A 1955 Hyd 48 (51) (DB) ** A 1955 Punj 
3.(4) ** A 1954 All 487 (489) (DB) ** A 

1952 Bom 37 (42, 43) (DB). 


(101) Any statutory rule relating to ser¬ 
vices which is otherwise enforceable can 
be enforced in a Court of law, including a 
proceeding under Article 226. 1968 Lab IC 
731 (733, 734) (Cal). 

(102) The question of violation of any 
rules or statute enacted under Article 309 
regulating the conditions of service of such 
servants of the State as are not protected , 
by Art. 311 would be a justiciable matter. 
ILR (1966) 2 Punj 305 (310) (FB). 

(103) Reversion of Government servant, 
deputed to other department, to parent de¬ 
partment — Service Rule relating to fixa- 
tion of pay on reversion — Claim under 
such rule is justiciable right in respect of 
which relief is obtainable under Article 22b. 
A 1961 Mys 88 (98) (FB). (R. A. No. 128 of 
1957 (Mys), (Overruled.) 

(104) Doctrine of President’s pleasure — 

Departmental inquiry against person hold¬ 
ing civil post connected with defence — 
Non-compliance with service rules under 
Article 309 — Non-compliance would be 

justiciable — Writ petition can lie. A 1968 
Punj 312 (319) : 1968 Lab IC 967 (FB). (A 
1937 PC 27 and A 1937 PC 31 held no longer 
good law, A 1953 Punj 137, A 1955 Punj 
166, A 1956 Punj 42 and (1957) 59 Punj LR 
472 and S. A. No. 43-D of 1956, D/- 23-5- 
1961 (Punj), Overruled in view of A 1961 

SC 751.) 

(105) Departmental enquiry — Depart¬ 
mental authority is not bound by conclu¬ 
sions reached by enquiry Committee — 
Conclusion of disciplinary authority sup¬ 
ported by evidence and one which could 
have been reached by reasonable man — 
High Court in certiorari jurisdiction would 
not interfere with that conclusion. A 1969 
SC 966 (968) : 1969 La* IC 1368. (A 1963 
Punj 336, Reversed.) 

(106) Service agreement — Employee gov¬ 
erned by State Bank of India (Sub-account¬ 
ants and Head Cashiers) Service Rules, 
1959 — Termination of service under rules 
— Writ petition — Alternative remedy by 
way of suit is no bar. A 1964 Mad 335 
(345, 346). 

(107) Contractual post — Mala fide ter¬ 
mination before time — Term expiring 
during pendency of writ petition — No 
mandamus directing reinstatement will 
issue. A 1971 Punj 188 : 1971 Lab IC 682. 

(108) A writ of certiorari cannot be issu¬ 
ed to remedy or set right a breach of a 
contract which is committed in violation of 
principles of justice and fair play. (1976) 2 
Serv LR 622 (Him Pra). 


(99) Misreading of administrative in¬ 
structions — Causing prejudice — Wnt 
petition -maintainable. A 1969 Punj 257 
(269),.1.1969 Lab IC 958. 


(109) Dismissal of Government servant 
not for "substantial misdemeanours” but 
for minor irregularities — Court will inter¬ 
fere. A 1965 Mad 502 (505, 506). 
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(110) Temporary employee complaining of 
wrongful dismissal must approach under 
Article 226 without delay. A 1963 Cal 421 
(423). 

(111) Inquiry held was vitiated because 
Government servant was found guilty of 
charge different from what he was origi¬ 
nally charged with — Inquiry Report and 
order of removal from service quashed 
without prejudice to fresh inquiry being 
held. (1966) 12 Fac LR 120 (122) (Cal). 

(112) Departmental proceedings against 
Head Constable — Charge of accepting 
illegal gratification for releasing arrested 
persons — Head Constable, in absence of 
Sub-Inspector of Police, demanded and ac¬ 
cepted illegal gratification — Constituted 
serious misconduct — Charge cannot be 
declared illegal. 1980 Lab IC (NOC) 65 
(Kant). 

(113) Dismissal of Police Constable for 
six charges — High Court finding only 
three charges proved — However question 
Of assessing quantum of punishment is be¬ 
yond discretion of Court — High Court 
cannot remand case for awarding suitable 
punishment for three charges. 1979 Serv LJ 
193 : 1978 Lab IC NOC 120 (Goa). 

(114) The departmental authorities are 
sole judges of facts and if there be some 
legal evidence on which the finding can 
be based the adequacy or reliability of that 
evidence cannot be permitted to be can¬ 
vassed in a proceeding under Article 226 
of the Constitution. 1972 Lab IC 457 (459, 
460, 462) (Orissa). 


officer without enabling him to defend him¬ 
self — It leaves a stigma against his ser¬ 
vice — Order of reversion must be quash¬ 
ed under Article 226 ILR (1969) 1 Punj 499 
(504*. 505. 506) (DB). 

(120) Complaints as to service conditions 
— Not amenable to judicial review under 
Article 226. A 1960 Ker 82 (83). 

(121) Whether disciplinary authority Is 
correct or not in appreciating evidence is 
not open to question in writ proceedings. 
(1966) 79 Mad LW 428 (434). 

(122) Where the case of petitioner is not 
that, there was no evidence or that the 
order was mala fide, jurisdiction of High 
Court under Article 226 would not be at¬ 
tracted by his raising the question of suffi¬ 
ciency of evidence. A 1959 Ker 201 (202) 
(DB). 

(123) Petition under Article 226 by dis¬ 
missed civil servant for quashing order of 
dismissal on ground of irregularities and 
for injunction — Proper remedy held was 
by way of suit. A 1956 Bom 351 (352). 

(123A) Public servant has no right to pro¬ 
motion or to claim seniority in his grade or 
cadre — Article 311 (2) has no application 

to such a case — Writ does not lie for en¬ 
forcing such right or claim. A 1968 Cal 33 
(37, 38) ** 1969 Lab IC 56 (57, 58) (Punj). 

(124) Satisfaction of President — Is not 
justiciable. (1967) 2 Lab LJ 767 (771) (All). 

(125) Selection Post — Promotion on 
ground of seniority — Matter not justi¬ 
ciable in writ petition. A 1961 All 316 (319). 


(115) Notice to show • cause against dis¬ 
missal — Fact that among the charges the 
petitioner has been exonerated of the 
most serious one — Writ against show 
cause notice — Premature for High Court 
to give a verdict whether petitioner can be 
visited with the punishment of dismissal or 
not A 1976 Pat 158 (167) (DB). 


(116) The guarantee provided in Art. 311 

does not refer only to procedural aspect 
of matter. In a case where the Government 
have no cause of complaint against peti¬ 
tioner in so far as discharge of his duties 
is concerned. Government cannot take note 
of matters unconnected with such official 
duties in imposing any punishment in rela¬ 
tion thereto. 1963 (1) Lab LJ 512 (515) 

(117) Reversion only not indicating whe¬ 
ther it was in usual course or by way oi 
punishment - Court can e**™ 1 ?* ^ 
stance and real nature of order. A 196b Pat 

361 (366. 367) (DB). 

(118) Any notice issued to a 

servant concerned to show ■cause _ 

confirmation order should not be cancelled 
is invalid and without I^diction and 

calls for interference under K A 3£ lc *: q 2 ? BB) 
1966 Assam 18 (19) : 1968 Lab IC 919 (DB). 

(lini Formal enquiry against officiating 
Government servant — Reversion of suen 


(126) Seniority is a matter of administra¬ 
tive nature depending on rules which have 
been framed by government under Art. 309 

— Question of seniority is a matter which 
is not justiciable in court of law, much 
less in writ petition. A 1961 All 316 (318) 
♦* ILR (1969) 1 Cal 272. 

(127) Railway servant — Reduction in 
rank bv way of seniority — Such order 
was not as and by way of punishment — 
Order held not justiciable. A 1959 Mad 68 
(71) (DB). 

(128) Order of dismissal of Police con¬ 
stable passed after enquiry — Mere fact 
that he was exonerated by Deputy Inspec¬ 
tor-General of Police of three charges and 
found guilty on fourth charge alone, held, 
not sufficient to set aside order. (1966) 68 
Pun LR 874. 

(129) Departmental proceedings — Order 
of discharge — Revision against the order 

— Revising Authority passing a cryptic 
order is no ground to set it aside in writ 
proceedings. A 1967 Pat 133 (135, 137) 
(DB). 

(130) Issue of second show cause notice 
under Article 311 (2) by competent auth¬ 
ority — No absence of or usurpation or 
excess of jurisdiction — Writ of prohibition 
will not issue on ground that findings i* 
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preliminary enquiry were not supported by 
evidence. (1965) 2 Lab LJ 645 (648, 654) 

(Guj). 

Where the grievance is that the 
services of a Government servant have been 
terminated contrary to the terms of a <*** 
tract of service, the proper remedy will not 
be by a writ application under Art 226 , 

but by means of a suit. A 1956 Cal 53 
(537) •* A 1954 Cal 561 (563) * (1966) A 

Lab LJ 814 (820, 821) (Bom). 

(132) Orissa Welfare Officers (Regi¬ 
ment and Conditions of Service*) ^mcer 
1951, Rule 6 — Dismissal of Welfare Office 
on ground of disobedience of superior auth- 
oritf- Order supported by materials on 
record - Held, no error apparent on lace 
of record — Order cannot be inter iert^j 
with under Article 226. A 1967 Orissa 28 

(28, 29) (DB). . 

(133) The posting of an officer is a ma 

ter entirely within the dis< c r e *° n * 1 953 
Government and is not justiciable. A 1953 

Nag 138 (140) (DB). 

(134) The authority to decide * 

ministerial officer continues to be emcien 
is the appointing authority It will f 

proper for the High Court in ex Arti . 

its extraordinary jurisdiction under Arti 

cle 226 to sit in judgment oveT the 

of the appointing authority. A 1958 Orissa 

202 (203) (DB). 

(135) Ground of misdemeanour eutaihng 
dismissal made out — Court will 

quire whether there was vioiation o f 
of natural justice, in respect of other tina 

ing. A 1967 Orissa 26 (28, 29). 

(136) Removal of TravellingTicket Exa¬ 
miner for neglect of duty and for oe 

tely undercharging marriage P‘J rty if co 7jd 
cond charge not proved — Held. WO uld 
not be said that competent authorty for 

have inflicted punishment of r ®5 n ?Y nva i 

first charge and therefore order of 

could not be quashed. 1968 Raj LW 272 

(286). 

(137) High Court will not upset findings 

of Enquiry Officers in department® 1 ^ui^ 
if it finds that the Enquiry Officer has act 
ed within his jurisdiction and g iY, e de f en d 
son able opportunity to d 

himself. A 1960 Punj 646 (652) (DB). 

(138) Transfer of School teacher control¬ 

led by Municipality — Red ,V C «^t 1 issued 
not established — Writ will ^its 

— Courts are not meant for jssu i * 

only at the choice and whims of p 
1969 Lab IC 900 (903) (DB) (Pat). 


(139) Rajasthan Medical Service ( Colle¬ 
giate Branch), Rules d^ 0 ) Ruie 30 ( 

ment under — No provision for jeferen 
to Public Service Commission for continua 
tion of appointment for more than six 
months — Relief under Articles 226 or 3 
is not available. 1968 Lab IC 1605 (1622) 

(Raj). 


(140) Dismissal of railway servant — 
Order of appellate Tribunal cryptic but the 
appellate authority showing in proceedings 
under Article 226 that it had considered 
all material in support of original order 
and this position is not controverted, the 
cryptic order by itself is no* sufficien. 
ground for interference. A 1966 Pat 205 
(209) (FB). 

(141) Transfer of non-gazetted railway 
servant from one department to another by 
Chief Commercial Superintendent — Ques¬ 
tion about transfer of official is primarily 
for authorities concerned and it is not tor 

High Court in petition under Article 2-6 
to adjudicate about advisability or p 
priety of transfer — High Court can inter¬ 
fere only if transfer is violative ol any 
leeal Drovision or is otherwise mala nae. 

A 1967 P^j 76 (79) ** 1979 Lab IC (NOC) 

156 (Kant). 

(142) Transfer of Government servant 

challenged on grounds mala ndes — 

Mala fides not proved — High Court re¬ 
fused to exercise powers under Article 226 
and quash the order of transfer. A 1965 
Punj 455 (456, 457). 

(143) Where punishment or dismissal is 

not contrary to rules High Court cannot 
interfere with the same merely because it 
appears to be too severe. (1968) 2 Mad LJ 
226 (229) : (1968) 2 Lab LJ 804 ** A 196/ 

Pat 347 (350) (DB). 

(144) Final order of dismissal not passed 

_ Writ cannot be issued at the stage oi 

enquiry. A 1962 All 166 (174). 

(145) Municipal employee — Dismissal on 
account of mala fide conduct — Charge 
sheet issued and explanation called for — 
Enquiry held in his presence — High Court 
refused to exercise jurisdiction under Arti¬ 
cle 226. A 1958 Bom 260 (262) (DB). 

(146) Petition for issue of writ of manda¬ 
mus directing Electricity Board not to fill 
posts of Accountants by direct recruitment 
and to promote employees who are deputed 
from State Government for working in 
Board — Petitioners having no vested legal 
rights on date of filing petition for being 
appointed as Accountants — Held writ 
could not be issued. A 1969 Andh Pra 328 
(334) : 1969 Lab IC 1080 (DB). 

(147) Reversion of employee consequent 
to abolition of post held by him on purely 
temporary basis — Reversion neither was 
by way of punishment nor entailing penalty 

_ Employee having no right to post, held 

had no cause of action to file writ petition. 
1969 Lab IC 1435 (1437) (Punj). 

(148) Not applicable to enforce contract 
of service with Government which is still 
subsisting — Whatever the grievance of 
the employee he must seek his remedy 
under general law and not under Arti¬ 
cle 226 in the absence of any statutory 
right or liability even where the contract 
is with the Government. A 1969 Cal 95 
(104) : 1969 Lab IC 142. 
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(149) Managing Committee of school 
granting compulsory leave to teacher and 
debarring him from coming to school 
pending decision of committee — Com¬ 
mittee superseded by ad hoc committee — 
Order of termination of service passed bV 
ad hoc committee as per contract of ser¬ 
vice — No inference held could be drawn 
that ad hoc committee was actuated by 
malice — Not a case for interference under 
Article 226. A 1959 Tripura 27 (32). 

(150) Wrongful dismissal or termination 
of service — Proper writ is writ of certio¬ 
rari — Certiorari is limited to the quash¬ 
ing of the impugned order — Writ cannot 
be issued to compel reinstatement to post 
indicated. A 1959 Tripura 27 (29). 

(151) Two courses open to appointing 
authority in respect of Government servant 
appointed in temporary service — Appoint¬ 
ing authority deciding to terminate service 

— Court will not interfere. A 1963 Tripura 
38 (42). 

(152) Tribunal suggesting compulsory re¬ 
tirement as punishment — Recommendation 
accepted — It is not for High Court in 
pet : tion under Article 226 to enquire into 
question as to reasonableness, adequacy or 
propriety of punishment. A 1961 Andh Pra 
289 (292, 293). 

(153) Termination of contract of service 

— Proper inquiry held observing rules of 
natural justice — Interference with order 
not possible unless the plea that the auth¬ 
ority concerned acted maliciously or for a 
collateral purpose is made out. A 1968 SC 
292 (300). 

(154) Railway servant — Appointment 
subject to character and antecedents being 
verified by civil authorities — Service ter¬ 
minated on receipt of unsatisfactory report 

— High Court will not interfere. A 1958 

Cal 654 (656). 

(155) Where the Government officer has 
only been asked to take leave preparatory 
to retirement which he has accordingly 
done, there is no order dispensing with the 
services of the officer. To such a case Arti¬ 
cle 311 does not apply and there is no basis 
for an application under Article 226. A 1952 
Trav-Co 409 (411) (DB). 

(156) In considering whether a public 
Officer is guilty of misconduct charged 
against him, rule followed in criminal trials 
that an offence is not established beyond 
reasonable doubt to the satisfaction of 
Court does not apply and even if that rule 
is not applied. High Court in a petition 
under Article 226, is not competent to de¬ 
clare the order of the authorities holding 
departmental enquiry invalid. A 1963 SC? 
1723 (1727). 

(157) Where an employee of a co-opera¬ 
tive society is dismissed by the Secretary, 
no writ can issue against • the Registrar, 
Co-operative Societies, or the State Govern¬ 
ment. A 1956 All 43 (40). 


(158) Remarks by superior officer in ser¬ 
vice book of subordinate officer — Writ for 
their expungement will not be issued. A 
1961 Cal 164 (165). 

(159) A company registered under the 
Companies Act cannot be said to be either 
a public body or a 'public authority’ merely 
because the Central Government exercises 
quite an extensive control over the affairs 
of the company. Hence an employee of 
such a company cannot be called a 'civil 
servant’ governed by Article 311. .The em¬ 
ployee of the company, on being dismissed 
is not entitled to get relief under Arti¬ 
cle 226. (1968) 72 Cal WN 398. 

(160) Any order of dismissal or discharge 
passed by Corporate Bodies cannot be 
questioned on the ground that the same 
was in contravention of Article 311 and 
the remedy for wrongful dismissal or dis¬ 
charge in such cases is to file a suit for 
damages. 1976 Lab IC 616 (Pat). 

(161) Where an employee serving in 
private institution not created by statute is 
removed from service, no writ petition is 
maintainable against that institution. 1978 
Serv LWR 138 (139) (Punj). 

(162) Decision of non-statutory body to 
revert its employee, cannot be challenged 
in a writ petition under Arts. 226 and 227. 
1976 SLWR 46 (51) (Punj). 

(163) Domestic tribunal functioning with¬ 
in letter and spirit of law — No interfer¬ 
ence with its decision. A 1959 Tripura 27 
(32). 

(164) Domestic enquiry against an em¬ 
ployee — Court not to appraise the evi¬ 
dence and substitute its findings for that of 
inquiring officer. A 1968 Delhi 269 (271) J 
1968 Lab IC 402. 

(165) Objection to jurisdiction of Anti- 
Corruption Commission can be raised for 
first time in writ petition which can be 
filed before the Commission passed its final 
order. A 1967 J and K 98 (102) (FB). 

(166) Dismissal of servant by master, 
after due notice — Dismissal is not justi¬ 
ciable — No writ lies. A 1968 Kerala 72 (73, 
74) : 1968 Lab IC 349. 

(167) Central Civil Services (Temporary 
Service) Rules. 1949, Rule 3 — In view oi 
Rule 3 the Judicial Commissioner’s Court 
cannot take the place of the .appointing 
authority and in a writ petition under 
Article 226 go into the question of the 
suitability of the servant in regard to age, 
qualifications, work and character. A 1963 

Tripura 38 (41). 

(168) Findings of Enquiring Officer or 
Tribunal making out a prima facie case 
against the delinquent — High Court has 
no jurisdiction to direct that authority to 
reconsider its order on the ground that in 
respect of some of its findings, but not all, 
there appeared to be violation of rules of 
natural justice. A 1964 Orissa 241 (246) 
(DB). 

(169) Order of reversion of civil servant 
from officiating post to substantive post — 
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Petition challenging validity of order filed 
nearly after seven years — Refusal to enter¬ 
tain held justifiable. A 1970 SC 364 (365) 

** A 1958 Punj 16 (17) ** A 1956 Pat 23 

(26) ** A 1956 Pepsu 19 (21) ** A 1960 Madh 
Pra 299 (300, 301) (DB). 

(170) Utmost expedition on the part of 
the public servant is essential for invoking 
the writ jurisdiction of the High Court and 
there must be a reasonable explanation for 
the delay acceptable to Court. (Application 
challenging dismissal of Government ser- 
vant dismissed as belated.) 1975 Lab IC 
1404 (DB) (Cal) ** (1979) 3 Serv LR 667 : 
1979 Lab IC (NOC) 155 (J & K). 

(171) Where the delay has been explained 
by the fact that the applicant was pursuing 
his remedies by way of appeals, petitions, 
etc., to departmental authorities and execu¬ 
tive heads, the application cannot be thrown 
out on the ground of delay. A 1958 J and 
K 11 (13) (FB) ** A 1954 Bhopal 25 (27) 

A 1961 All 338 (340) (DB). (Employee pro¬ 
ceeding against order departmentally and 
filing writ petition within 3 months of last 
order — Petition is not belated ana is 
within time. Writ Petn. D/- 5-3-1958 (All), 

Reversed.) 


(172) Held, the claim of the petitioner did 
not become stale as he made repeated re¬ 
presentations. However, while agreeing 
that injustice was done to him, the re- 
fixation of seniority was quashed as it 
would disturb seniority of others after lapse 
of a number of years. (The Government 
was directed to pass appropriate orders.) 
1979 Lab IC 1294 (1307) : 1979 (2) Serv LR 
478 (Delhi) (FB). 

(173) Court will attach importance to the 
question whether the objection on tne 
ground of delay has been taken by tne 
State in its return to the application, or 
whether the State has been prejudiced ny 
such delay. A 1956 Sau 14 (16) (DB) A 
1956 Trav-Co 35 (41). 

(174) Dismissal of Civil 77 

Charges serious — Legal position difficult, 

legal advice necessary — , 

writ was excusable. A 1969 Cal 164 ( 166 ) - 
1969 Lab IC 406 „ _ _ 

(175) Writ petition — Filing of — Delay 
— Transfer of petitioner’s services from 
Government to University — Petitioner 
filing writ petition after making represen¬ 
tation to Government — No laches on his 
part. 1969 Lab IC 730 (738) (DB) (Mys). 


(178) Certiorari — Territorial jurisdiction 
— Executive orders — Dismissal of Gov¬ 
ernment servant confirmed in appeal — 
Doctrine of merger not applicable — 
Punishing authority amenable to territorial 
jurisdiction of High Court while appellate 
authority functioning and residing outside 
the jurisdiction — Original order of dismis¬ 
sal can be examined. (1961) 3 Fac LR 25 
(29) (All). 

(179) Suspension of District Judge on 
charges of corruption — Order of suspen¬ 
sion issued by Chief Justice — Not neces¬ 
sary to make High Court party to writ 
proceedings initiated by aggrieved party. 
A 1967 J and K 98 (102) (FB). 

(180) Territorial jurisdiction — Petitioner 
an employee of Durgapur Steel Project 
under Hindustan Steel Limited, dismissed 
without assigning any cause — Petition 
under Article 226 for violation of Art. 311 
and Rules of natural justice — Union of 
India represented by Secretary, Ministry 
of Iron and Steel, New Delhi. Secretary 
Hindustan Steel Limited of Ranchi and 
General Manager, Durgapur Steel Project 
made resDondents — First two respondents 
being outside jurisdiction of Calcutta High 
Court, petition is not maintainable in Cal¬ 
cutta High Court — Fact that third respon¬ 
dent is within jurisdiction does not help 
the petitioner. A 1963 Cal 421 (423). 

(181) Railway servant appointed at K — 
Subsequently posted at R — Disciplinary 
proceedings at R — Order of removal pass¬ 
ed at B — Employee challenging order at 
K — Court at K has no jurisdiction to hear 
petition. 1978 Lab IC 448 (450) (All). 

(182) Petition to quash reversion order — 
Legal representatives of petitioner brought 
on record after his death — Reversion 
order being void as offending Article 311 
— Legal representatives held entitled to 
prayer sought. A 1968 Guj 202 (208, 209, 
210) (DB). 

(183) Bombay Reorganisation Act (1960), 
Sections 61, 81, 82 — Civil servant serving 
in Bombay State at Rajkot illegally dismis¬ 
sed in violation of Article 311 (2) — Writ 
petition against dismissal — Petition does 
not lie in Gujarat High Court. A 1964 Guj 
1 (4, 5, 6, 7, 8, 9) (FB). 

(184) Decision in writ petition — Opera¬ 
tes as res judicata in subsequent suit. A 
1965 Punj 342 (346) (DB). 

(185) Dismissal of Writ petition against 
order of dismissal — Subsequent suit chal¬ 
lenging dismissal — Decision on points 


(176) A writ can issue even though the 
officer who passed the dismissal order 
left the office and some other officer has 
been appointed to the post. A 1956 Pat aoi 
(268) 

(177) Where an order of dismissal passed 

by an inferior authority is confirmed on 
revision or in appeal, by a superior auth¬ 
ority resident outside the jurisdiction oi 
the High Court, the High Court will have 
jurisdiction to interfere. 1954 Rai LW 520 
(521) (DB). _ 


raised in writ will act as res judicata — 
Suit can be based on new points. A 1969 
All 466 (468). 

(186) Application under Article 226, dis¬ 
missed on ground of availability of remedy 
by way of suit — Observations that pro¬ 
visions of Article 311 were observed — Re¬ 
marks that merits of case not entered into 
— Decision is not res judicata in subse¬ 
quent suit. A 1958 Madh Pra 326 (328). 

(187) Suit by employee of Cantonment 
Board that his dismissal is inoperative and 


*'A” in the citations stands for AIR 
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void because he was not given adequate 
opportunity to defend himself against the 
charge is maintainable. A 1961 Punj 460 
(462). 

(188) Writ petition challenging order of 
reversion on ground of discrimination — 
Persons likely to be affected by order of 
Court not made parties to petition — Peti¬ 
tion is incompetent. 1969 Lab IC 1435 
(1436) (Punj). 

(189) Necessary parties — Writ petition 
against State challenging promotions — 
None of promotees impleaded — Held* in 
case of acceptance of writ, promotees would 
be affected — Promotees were not only pro¬ 
per but necessary parties, in whose absence 
no effective order on merits was possible. 
(1979) 3 Serv LR 667 : 1979 Lab IC NOC 
155 (J & K). 

(190) Where a suspension order is made 
by the Financial Adviser and the Chief Ac¬ 
counts Officer, Northern Railways, the ques¬ 
tion whether he was justified in making 
that order cannot be gone into by the 
Allahabad High Court in a proceeding under 
Article 226 if the Financial Adviser and 
Chief Accounts Officer was not made a party 
to the proceeding. A 1957 All 671 (676) 
(DB). 

(191) Termination of service of temporary 
Government servant — Finding that termi¬ 
nation amounts to dismissal from service so 
as to attract Article 311 (2) arrived at fol¬ 
lowing test laid down in Supreme Court 
decision — Case held involved no substan¬ 
tial question of law relating to interpreta¬ 
tion of Aricle 311 (2) — Case Involved at 
best further interpretation of Supreme 
Court decision for which no certificate 
under Article 132 (1) could be granted. A 
1961 Tripura 27 (29). 

(192) Government of India Act (1935), 
Section 240 — Contravention of Sec. 240 — 
Person aggrieved is entitled to suitable 
remedy at hands of Court. ILR (1954) Cut 
684 (DB). 

(193) In case of contravention of provi¬ 
sions of Sections 240. 241 of the Govern¬ 

ment of India Act 1935. the person aggriev¬ 
ed is entitled to suitable remedy at the 
hands of Court. ILR (1954) Cut 684 (703, 

704) (DB). 

(194) Functions of an Enquiry Committee 
appointed to conduct departmental enquiry 
into the misconduct of railway servants are 
not quasi-judicial but administrative. Un¬ 
less final orders are passed on the basis oi 
the report of the Enquiry Committee, ap¬ 
plication for certiorari to quash proceedings 
is premature. A 1963 Pat 38 (44, 45) (DB). 

(195) If, in an application under Art. 226, 
it is found that some of the charges 
against a public servant are untenable 
either due to failure to comply with rules 
of natural justice or for some other reason, 
nevertheless, the High Court has no juris 
diction to remand the case for reconsidera 
tion by tha competent authority. (196 ) 
Orissa JD 107 (114, 115) (DB). 

(196) Writ netition by Government ser- 
vant challenging order of dismissal from 
service based on report of enauiry officer 
— Personal allegations against enquiry 


cer made in petition — No specific denial of 
allegation in counter affidavits nor any 
affidavit denying allegations filed by en¬ 
quiry officer — Held allegations must be 
accepted as true though enquiry officer was 
not specifically made party to petition. 
1968 Lab IC 1268 (1273) (Tripura). 

(197) Civil servant — Punishment given 
according to civil service rules but not hav¬ 
ing statutory and constitutional protection 
cannot form basis of action in Civil Court 
ILR (1956) Punj 1213 (1223). 

(198) Assam Education Department Rules 
and Orders are administrative Rules — No 
scope for issue of any writ in regard to 
these Rules. ILR (1966) 18 Assam 98 (104) 
(DB). 

(199) Parliament and State Legislatures 
can make a law laying down and regulating 
scope and extent of the doctrine of 'rea¬ 
sonable opportunity’ embodied in Art. 311 
but said law would be subject to judicial 
review. A 1961 SC 751 (761) : 1961 (1) Cri 
LJ 773. 

(200) Recruitment — Illegal Railway 

strike — Loyal workers given assurances 
by Government, including preference in 
employment of their wards — Breach ofl 
assurances — Mandamus for appointment 
of ward issued. 1978 Lab IC 946 (948) 

(Kant). 


(201) Writ petition to quash Government 
Resolution not to consider Government em¬ 
ployees (including petitioner) against whom 
departmental inquiry is pending, for pro¬ 
motion — Petition filed during pendency of 
departmental enquiry — Enquiry concluded 
before the decision of petition — Petition 
could not be decided overlooking the result 
of enquiry, even though it was subsequent 
event. 1978 Lab IC 904 (906) (Guj). 

(202) Rule 52 of J. and K. Civil Services 
(Classification, Control and Appeal) Rules 
(1956) is a statutory Rule — Government 
failing to comply — Compliance can be en¬ 
forced through writ proceedings. 1977 J & K- 
LR 668 : 1978 Lab IC (NOC) 123 (J & K). 


(202) Termination of service — Employee, 
rving with Agricultural Marketing Board 
Employee not able to establish that he 
id any statutory status --.No writ can .be 
anted to quash termination order (Ratio 
at "a breach of a statutory regulation did 
>t entitle an employee to a declaration of 
ntinuation of service and relegate him to 
dinary remedy of damages” propounded 
969 y Ser LR 799 (S. C.) is now overruled 
1973 S. L. J. 525 (SC). 1977 Serv LJ 372 


(203) Staff Regulations 1960, Life Insur- 
ce Corporation of India are not statutory 
ovisions— Enquiry against employee - 
i writ lies. (1971) 75 Cal WN 26. 

(204) High Court allowing a government 
ter to be brought on record by way of 
ditionol evidence — Letter prima facie 
pporting plea ofl mala fides and showing 
it evil consequences are involved — 
ter admitting letter on record High Court 
nnotrefuse to consider it. A 1971 SC 1224 

227). 

(205) A statute or statutory rule or ad- 
nistrative action contrary to natural jus- 
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tice can be struck down by High Court only 
if it is unconstitutional. In other words, it 
is only if the principle of natural justice 
underlying a constitutional provision (such 
as a fundamental right or the procedure 
prescribed in Art. 311 (2)1 is violated that 

the order of dismissal can be quashed. 1972 
Lab IC 736 (740) (FB) (Delhi). 

134. Equality clauses in the Constitu¬ 
tion.— (1) Although the State Government 
has power to make a law altering unilate¬ 
rally the conditions of service of a Govern¬ 
ment servant such law should not be re¬ 
pugnant to Article 311 or Art. 14 or Arti¬ 
cle 16 of the Constitution. 1969 Lab IC 730 
(737): (1968) 2 Mys LJ 479 (DB). 

(2) A rule prescribing a language qualifi¬ 
cation for entry into State Service does not 
offend Article 15 or 16 and is not invalid 
on that account. A 1955 Orissa 113 (115) 
(DB). 

(3) Employee unqualified for post wrong¬ 
ly appointed — Reversion — Involves no 
malice — No violation of Art. 16. 1978 Lab 
IC (NOC) 118: 36 Fac LR 227 (DB) (All.) 

(4) Appointments and promotions of offi¬ 
cers to Gazetted post — Post of Deputy 
Director and Project Officer shown in dif¬ 
ferent classes and in different categories 
carrying different pay scales — Rejection 
of petitioner’s claim for post of Deputy 
Director — Non-consideration of his claim 
for the post of Project Officer for which he 
was eligible amounts to violation of Arti¬ 
cles 14 and 16 of the Constitution. 1973 
Lab IC 1300 (J & K). 

(5) The selection of persons for retrench¬ 
ment is principally a subjective matter ana 
does not violate Art. 16. A 1955 Nag 289 (290) 
(DB) ** A 1952 Trav-Co 7 (10). 

[See however A 1957 Pat 617 (622, 629).| 

(6) Equality of opportunity for all citi¬ 

zens in matters relating to employment or 
appointment to any office under the State 
is confined not only to the initial appoint¬ 
ments but includes also the terms and con¬ 
ditions of service as well as promotion to 
selection posts. A 1968 Punj 436 (439) * 69 

Pun LR 194 (202) ** A 1961 Ker 203 (206) 

(DB). 

(7) The guarantee under Article 16 ex¬ 
tends to every employment whether perma¬ 
nent or temporary. All along during the 
continuance of employment every citizen is 
assured of that equality of opportunity and 
the same principle must govern the case 
when the appointment or employment is 
sought to be terminated. A 1959 Bom 134 
(139) (DB). (Reversed in A 1962 SC 630 on 
another point.) ** A 1959 All 134. 

(8) There is nothing in the rules for the 
Recruitment of Ministerial Staff which 
would take away the discretion of Govern¬ 
ment to appoint to a selection post any 
member of the Staff when it conziders him 
fit to hold that post. An employee having 
accepted an officiating chance, cannot, com¬ 
plain on his being reverted to substantive 
post that his rights have been infringed. 
ILR (1966) 2 All 42 (47, 49) (DB). 

(9) All employees in the same time scale 
performing the same or similar duties are 


certainly entitled to the protection guaran¬ 
teed by Art. 16 and some of them cannot 
at the sweet will of the Government be dis¬ 
criminated against inter se, in the matters 
of their service, without their consent. 69 
Pun LR 194 (204). 

(10) This rule of 18 months even if ad¬ 
ministrative and not statutory, is in no way 
inconsistent with any rules framed under 
any statute or under Art. 309 of the Con¬ 
stitution and does create a right in favour 
of a Railway servant to continue in officiat¬ 
ing appointment wherefrom he cannot be 
reverted except by way of penalty. That 
right can be enforced in writ jurisdiction 
of the High Court. 

The Railway Board having applied that 
rule in respect of other Railway servants, 
denial of that benefit to the petitioner would 
only result in unreasonable discrimination 
in violation of Articles 14 and 16 of the 
Constitution. (1975) 2 SLR 110: (1974) 78 
Cal WN 408. 

(11) Government servants — Proposal to 
raise scales of pay — Imposition of test for 
qualifying servants to higher scale in one 
section while exempting servants in other 
section of same department — Working in 
section subject to tests more difficult but 
offering better chances than working in 
other section — Action of Government held 
not discriminatory. A 1960 All 484 (499, 500). 

(12) Article 16 clause (1) does not apply 
to compulsory retirement, as such retire¬ 
ment is not "employment” or "appointment” 
to any office. A 1954 All 343 (347) (DB). 


(13) Rule 285 of Mysore Civil Services 
Rules 1958 under which Government is en¬ 
titled in public interest to retire Govern¬ 
ment servant prematurely is not open to 
challenge under Article 14 or 16 (1). A 1965 
SC 280 (282). 


(14) Termination of services of one of tem¬ 
porary Government employees — Article 16 
is not violated — There is no denial of 
equal opportunity of employment merely be¬ 
cause he was selected for termination of 
services. (1961) 2 Guj LR 268 (270). 

(15) Termination of services of temporary 
employee while retaining his juniors in ser¬ 
vice — The termination would be hit by 
Article 16 if it is necessitated by exigencies 
of services. 1968 All LJ 735 (737). 

(16) There is no violation of Art. 14 in the 
termination of the service of a 
Government servant after notice in ac¬ 
cordance with contract of service A 
1953 SC 250 (252) ** A 1955 All 496 (499). 

(17) Discrimination In the matter of con¬ 
firmation of servants similarly situated is 
violative of Article 14 and Art. 311 is at¬ 
tracted. A 1968 Manipur 58 (62, 63): 1968 
Lab IC 1063. 


(18) A provision, empowering Government 
in its absolute discretion to compulsorily 
retire any person who has put in twenty- 
five years of service. Is not ultra vires un¬ 
der Article 14, as that article does not con¬ 
trol Article 310, Clause (1). A 1954 All 343 
(348) (DB). 
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(19) Compulsory retirement — Memoran¬ 
dum issued by Govt, as general order rais¬ 
ing retirement age to 58 years — Provision 
prescribing compulsory retirement after the 
Government servant has completed 55 years 
of age but without assigning any reason — 
Provision offends Article 14 but not Arti¬ 
cle 311 (2). A 1970 Assam 1 (5, 10): 1970 Lab 
IC 11 (FB). 

(20) The selection of a person for promo¬ 
tion to a higher appointment, which under 
the rules has to be made on the basis of 
merit and ability, and not merely of senio¬ 
rity, cannot involve any infringement of the 
provisions of Art. 14. A 1957 J and K 29 
(30) (FB). 

(21) If an order of reversion of a civil 

servant stands in the way of his earning 
future promotion to the higher rank even 
by a subsequent display of merit it is cer¬ 
tainly a penal consequence within the mean¬ 
ing of that case. Thus, where a civil ser¬ 
vant holds a superior post even on a tem¬ 
porary basis his claims to other equal posts 
to which juniors were promoted could not 
be ignored and by doing so there is a de¬ 
nial of equal opportunity guaranteed by 
Article 16 of the Constitution. 1969 Jab LJ 
1079: 1970 Lab IC 607 (610, 611) (DB) 

(Madh Pra). 

(22) Submission of names of some ap¬ 
pointees only to the Public Service Com¬ 
mission for regularisation of appointments 

— Others reverted on the ground of their 
appointments not having been regularised 

— Order is discriminatory and must be 
quashed — Case is governed by Art. 14 and 
Arts. 310 and 311 have no application. A 
1962 Ker 29 (30). 

(23) The general principle that all employ¬ 
ment under the Union or State is durante 
bene placito does not in the least militate 
against constitutional prohibition in Art. lb 
that there shall be no arbitrary discrimina¬ 
tion between one citizen and another in 
matters of service. A 1959 Bom 134 (138) 
(DB). (Reversed in A 1962 SC 630 on an¬ 
other point.) 

(24) The provisions of Articles 310 and 311 
are not immune from the equality clauses 
of the Constitution and the termination of 
service even of a temporary employee by 
arbitrarily picking him out for such termi¬ 
nation would be void under Article 16. A 
1959 Bom J34 (137, 138) (DB). 


(25) If the services of a temporary Gov¬ 
ernment servant are terminated, arbitrarily, 
and not on the ground of his unsuitability, 
unsatisfactory conduct or the like which 
would put him in a class apart from his 
juniors in the same service, a question oi 
unfair discrimination may arise, notwith¬ 
standing the fact that in terminating hi 
service, the appointing authority was pur¬ 
porting to act in accordance with the term 
of the employment. Where a chj ?rge ofu - 
fair discrimination is levelled with s P®J lfl 
city, or improper motives are imputed 
the authority making the impugned order 
of termination of the service, it is the duty 
of the authority to dispel that charge bv 


disclosing to the Court the reason or motive 
which impelled it to take the impugned ac¬ 
tion. Excepting perhaps, in cases analogous 
to those covered by Art. 311 (2), proviso (c), 
the authority cannot withhold such infor¬ 
mation from the Court on the lame excuse, 
that the impugned order is purely admin¬ 
istrative and not judicial, having been pass¬ 
ed in exercise of its administrative discre¬ 
tion under the rules governing the condi¬ 
tions of the service. A 1979 SC 429: 1979 
Lab IC 146 (151). 

(26) Government servant — Seniority and 
promotion — Arbitrary order affecting 
seniority — No reasons assigned — Violates 
Art. 16. 49 Cut LT 323 : 1980 Lab IC NOC 
72 (DB). 


(27) The rule of master and servant in its 
original absolute form is not applicable to 
Government servants. To bring it in tune 
with vastly changed and changing socio¬ 
economic conditions and mores of the day, 
much of this old, antiquated and unjust 
doctrine of master and servant has been 
eroded by judicial decisions and legisla¬ 
tion, particularly in its application to per¬ 
sons in public employment, to whom the 
constitutional protection of Arts. 14, 15, 16 
and 311 is available. A 1979 SC 429: 1979 
Lab IC 146 (152). 


(28) The Rule of "last come first go” is 
well recognised in retrenchment in indus¬ 
trial law. The non-compliance of the rule, 
whether in the matter of retrenchment or 
reversion would constitute an infraction of 
the fundamental guarantee envisaged in 
Art. 16 of the Constitution of India. Such a 
departure from the rule would be liable to 
be struck down unless there was something 
in the statute or statutory regulations or 
otherwise in the conditions of service which 
would justify such a deviation. 1977 Lab IC 
(NOC) 17: 1976 Serv LC 577 (Delhi). 


(29) The applicability of Art. 14 cannot be 
excluded on the ground that Article 310 is 
a special provision dealing with special or 
particular matter and Art. 14 is a general 
provision. A 1960 All 484 (489, 499). 


(30) Executive order of Government 
efusal to pay arrears according to refixa- 
on of salary of Government servant — 
overnment servant can invoke Art. 14 and 
lallenge order under Art. 226 on ground 
; discrimination. A 1959 Ker 338 (339, 340). 

(31) Merely because the enquiry is held 
Dt under the Public Servants (Inquiries) 
ct, 1850, which only applies to officers who 
•e not removable without the sanction of 
ie Government but under the rules of the 
articular State, does not mean that there 

any violation of the equality clause. A 

155 Punj 1 (3). 

(32) Alleged discrimination in the con- 
act of enquiry proceedings — Joint en- 
iiiry against two persons — Enquiry Offl- 
»r granted adjournments to one person and 
‘fused adjournment to another person and 
•oceeded ex parte — Reasons were not 
‘corded for granting adjournments — It 
innot be said that there were no reasons 

seek adjournments—No discrimination to 
lother person. 1975 WLN (UC) 299 : (1976) 
Serv LR 614 (Raj). 
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(33) Delinquent remained absent on date 
of proceeding without sufficient clause - 
Enquiry Officer proceeding ex parte — No 
denial of reasonable opportunity. 1975 WL.N 
(UC) 299: (1976) 1 Serv LR 614 (Raj). 

(34) There is no infringement ofi Art. 14 
involved in the fact that the Pubic Servants 
(Inquiries) Act, 1850, which is a Central 
Act, is applicable only to servants who can- 
not be dismissed without the sanction of the 
Government, while there is another set of 
rules applicable to subordinate services. A 
1955 Punj 3 (4). 

(35) Enquiry against dismissed Officer 
Pepsu Public Servants (Inquiries) Ordinance 
(2006 B. K.) — Applicability — -Pf^uumce 
applies only when Government holds pub¬ 
lic inquiry against dismissed Officer and not 
to departmental inquiry — Government n 
option to hold either of the inquiries — De¬ 
partmental inquiry is governed by 
Services Regulations — Latter pro vis 1 ° ns 
do not contravene provisions of Art. 14. 

1960 Punj 646 (652) (DB). . , . 

(36) Scope — Judicial Officer, in s crvj9 e 
of State — Proceedings started against offi¬ 
cer under Tiavancore Public Servants U r 
quiries) Act, 1122 — Proceedings not start 

ed against him under Kerala Civil ^ e ?y 1 9 _ 
(Classification, Control and Appeal) Rules 
1957, though these rules were m existence 

— Though procedures in such proceedings 
slightly differ, still guarantee given under 
Art. 311 (2) is not discriminatory. A 196J 
Ker 92 (97, 98). 

(37) Police services — consti- 

police officer commenced be ^° re +1on 

tution but completed after the Constitution 

— Order of dismissal is not mv ahd *ffid 
Article 14 where the substance of the spe¬ 
cial procedure followed after Co 

tion is the same as in a trial Sn 
procedure. A 1961 SC 1245 (1253, 1254). 

(38) Madras Police Subordinate Service 

(Disclipline and Appeal) Rules 1950.'Rules J 
(b), 2 and 5 — Madras Civil Services OJis 
ciplinary Proceedings Tribunal) R ul€?s • 

Rule 8 — Enquiry against PoliceRules 
Procedure to be followed under Police Rules 
as well as under Tribunal Ruies, is substan¬ 
tially same and satisfies requirements of 

natural justice — No discriminatory 
ment. A 1965 SC 1103 (1107). 

(39) With repeal of Sec. 243 of Govern¬ 
ment of India Act, provisions of A**- * 1 * * 
Constitution which is a substitute for bee 
tion 240 ofl Government of India Act, 19 j. 
are made applicable to members of Subor¬ 
dinate Police force — Rules under u.p. 
gulations are not discriminatory. A 

All 569 (571). 

(40) U. P. Disciplinary . Pro Jf|?i? gS R <£*8 
mlnistrative Tribunal) Rules (194T) «uie o 
— Procedure for trial under — f Not more 
onerous or less favourable than that under 
Civil Service Rules. A 1960 All 754 (<59). 

(41) Proceeding started in 1947 against 
Sub-Inspector cf Police for enquiry .into 
alleged misdemeanour — Procedure, eith 
under U. P. Disciplinary Proceedings (Ad¬ 
ministrative Tribunal) Rules, 1947 or under 
U. P. Police Regulations open to authorities, 
at a time when Art. 14 was not in force 


Writ petition by Sub-Inspector after Con¬ 
stitution — He cannot challenge validity of 
enquiry on the plea of equal protection of 
the laws. A 1961 SC 1245 (1251). 

(42) Enquiry for misdemeanour — Two 
sets ofl rules under which enquiry could be 
ordered — Disciplinary Proceedings (Ad¬ 
ministrative Tribunal) Rules (1951) and 
Bihar and Orissa Subordinate Services Dis¬ 
cipline and Appeal Rules (1935) — Enquiry 
held under Disciplinary Proceedings (Ad¬ 
ministrative Tribunal) Rules (1951) — Those 
rules more drastic than Bihar and Orissa 
Subordinate Services Discipline and Appeal 
Rules (1935) — Case of discrimination, 
arises. A 1961 SC 1715 (1717). 

(43) Life Insurance Corporation — Field 
Officer — Who is — Includes inter alia Su¬ 
perintendent of Agencies — Discrimination 
.— Definition not ultra vires of Life Insur¬ 
ance Corporation Act (1956), or illegal un¬ 
der Article 14 of Indian Constitution (1950). 
A 1964 Cal 388 (390, 391). 

(44) Reorganisation of States — Integra¬ 
tion of services of former Mysore State into 
new State of Mysore — Cadres of men 
teachers and women teachers equated — 
Preparation of inter-State Seniority list by 
Central Government — Application of dif¬ 
ferent standards in allocating seniority to 
men teachers and women teachers, held, 
discriminatory — Seniority list held, in¬ 
valid. 1969 Lab IC 1032 (1034) (Mys). 

(45) Andhra Civil Services (Disciplinary 
Proceedings Tribunal) Rules 1953, Rules 4 
(2) and 5 (b) — Validity — Rule 4 (2) not 
violative of Art. 14. A 1962 Andh Pra 303 
(307) (DB). 

(46) No objection can be taken under 
Article 14 to the power of the Government 
to appoint any person it likes to conduct 
the inquiry against a public servant. A 1955 
Punj 3 (4) ** A 1968 Punj 312 (319): 1968 
Lab IC 967 (FB). 

(47) Rule 10 (b) (iii) of Kerala State and 
Subordinate Service Rules (1958) is ap¬ 
plicable to all persons alike, without dis¬ 
tinctions and it does not, spell a violation 
either of Art. 16 or Article 311. If a person 
is ousted without being afforded an op¬ 
portunity to show cause, the rule is likely 
to be used to perpetuate favouritism or vic¬ 
timisation by the Government. But the 
mere prospect of abuse of a statutory pro¬ 
vision is no ground to strike down the pro¬ 
vision itself. (1979) I Serv LR 94 5 1979 Lab 
IC (NOC) 45 (DB) (Ker). 

(48) Judicial review of justifiability of an 
order of transfer is permissible if such trans¬ 
fer is made in mala fide exercise of power 
or vitiated by hostile discrimination thereby 
rendering the action ultra vires and at¬ 
tracting the inhibition enshrined in Arti¬ 
cle 14. In this case, the transfer of the an¬ 
nouncer of the All India Radio appointed 
by virtue of an agreement entered into by 
him with the Govt, of India was neither 
mala fide nor was it vitiated by any vindic¬ 
tive motive, therefore even if there was any 
breach of the agreement the remedy under 
Art. 226 could not be availed by him. (1979) 
2 Andh LT 99 (104, 105). 

135. Lien.— (1) As soon as a Government 
servant is substantively appointed ta a per- 
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manent post, he gets a right to that post 
which is known as "lien.” A 1958 SC 36 (43) 
** A 1952 Orissa 285 (289)(DB) ** ILR (1970) 
20 Raj 453: 1970 WLN Part-I 302. 


(2) Termination of service of a promotee 
with a lien in parent department without 
following the procedure prescribed in Arti¬ 
cle 311 is illegal. 1972 Cur LJ 109 (Punj). 


(3) Unless both the elements, namely, 
permanency of the post and substantiveness 
of the appointment, co-exist, no lien will be 
created. A 1957 Raj 81 (84) (DB). 


(4) If a person is holding a post only tem¬ 

porarily, he has no lien on that post and 
cannot complain if he is transferred to some 
other post outside the cadre. A person who 
is appointed substantively to a post acquires 
a lien on that post and he cannot be re¬ 
moved from that post except on disciplinary 
grounds. 1974 Lab IC 1457 (1458) 2 (1974) 1 

Cut WR 587 (Orissa). 

(5) Mysore Civil Service Rules, Rule 162 
— Government servant refused leave and 
asked to report on duty — On failure his 
lien on post cancelled under Rule 162 — 
This amounted to removal from service 
without necessary enquiry — Rule 162 so far 
as is repugnant to Art. 311 is void —’Order 
cancelling his lien was held bad. 1968 Lab 
IC 1384 (1385)1 (1968) 1 Mys LJ 519. 


during the pleasure of the President A 1958 
Punj 42 (44). 

(11) A member of a defence service, to 
whom Art. 311 does not apply and in whose 
case the 'pleasure doctrine’ would apply 
with all its rigour would have no right to 
the post more so on attaining the age of 
compulsory retirement where the rules 
made a provision in that behalf. (1976) 1 
Serv LR 772 (790): ILR (1975) 1 Delhi 546 
(DB). 

(12) Incumbent of permanent post — Loss 
of lien due to conversion of post — Govern¬ 
ment creating a supernumerary post in the 
State Cadre and providing him with lien 
on that post from the date he lost lien 
on any permanent post — Post so created 
was permanent and not a temporary one — 
Incumbent was fully qualified for pension 
under Rule 361 of Madras Pension Rules — 
Complaint of prejudice by him was without 
force. A 1967 SC 1864 (1868). 

(13) Temporary promotion of an official 
to a higher post, does not confer on him any 
right to hold that post. He does not acquire 
any lien on that post and is liable to be re¬ 
verted to his substantive post. Only where 
such reversion is mala fide or capricious or 
based on irrelevant grounds it would be 
vitiated. Otherwise, the official who is so 
reverted, cannot have any grievance in law. 
(1979) 2 Serv LR 267 (268) (DB) (Kant). 


(6) Government servant confirmed on per¬ 
manent post of lower division clerk in Forest 
Department — Transferred to Jail Depart¬ 
ment but not substantively — Voluntary 
declaration by servant that he would not 
claim any lien on his permanent post — 
Later on, his services in jail Dept, termina¬ 
ted and placed at disposal of Forest De¬ 
partment which refused to reappoint him 

_ Held : refusal to replace him on his per- 

manent post contravened Rules 141 and 14-A 
of Fundamental Rules which continued 

be operative and effective as 1 £ w 1 s qr 1 q n 
and are statutory provisions. A 1969 Madh 

Pra 60 (61, 62) (DB). 

(7) Lien on transfer is not lien on parti¬ 
cular post when none is held before trans-? 
fer. A 1964 Cal 388 (390, 391). 

(8) Position of Government servant is 
more one of status than of contract and his 
terms of service are governed by statute 
or Statutory rules - Punjab Civil Services 
Rules. Vol. I Rule 3.17 — Government has 
power to transfer a Government servant 
from one post to another and to retransfer 
him to the post on which he held a lien. 
1970 Lab IC 1009 3 A 1970 Punj 315. 

(9) A temporary servant on deputation, on 

coming back to his parent post, after the 
deputation loses his job, whenthat parem 
post, also comes to an end with'the «*bol 
tion of the scheme under which it wa 
created. (1972) 1 Lab LJ 381. ILR (1971) 

Cut 1117 (DB). 

(10) II has been held that not being allow¬ 
ed an opportunity to availbeing 

IH ha ?FS a^cS Government 

servant ^ calise »f action as the service is 


(14) Government servant on his punish¬ 
ment being set aside cannot claim restora¬ 
tion to the post he was holding as a stop 
gap arrangement. His restoration to subs¬ 
tantive post is not assailable. 1971 Lab IC 
937 (938): (1971) 1 Mys LJ 364. 


136. Public Service Commission consulta¬ 
tion with — See also Article 320.— (1) Arti¬ 
cle 320 (3) (c) does not confer any rights on 
a public servant so that the absence of con¬ 
sultation or any irregularity in consultation 
with the Public Service Commission wouia 
not afford him a cause of action in a Court 
of law, or entitle him to relief under the 
special powers of a High Court under Arti¬ 
cle 226 of the Constitution. A 1962 Guj 197 
(202) (DB). 

(2) Order appointing employee to post 

communicated by De P ut3 L? / f c ^ e ^ 1 I Zished in 
in name of Governor — Order published » 

Government Gazette and communicated to 

employee — Order amountstoconti^ctof 

pmn'ovment — Order is not invalid because 

sanction of Public Service Commission was 

not obtained. A 1963 Bom 13 (16). 

(3) Question whether Government Auth¬ 

ority applied its own mind or mechanically 
followed advice of Public Service Commis¬ 
sion depends on facts and circumstances of 
each particular case. A !968 Punj 324 (327) 
** A 1970 Madh Pra 162 (167): 19/0 


(4) Article 320 (3) (c) Is not mandatory 
and it does not confer any rights on the 
public servant and the absence of consulta¬ 
tion with the Public Service Commission or 
any irregularity in consultation does not 
afford him a cause of action in a Court or 
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Articles 310 & 311 — Note 136 (contd.) 
law. Article 311 is not controlled by Arti¬ 
cle 320. A 1962 SC 1344 (1346). 

(5) Dismissal of public servant — Re- 
quirement of consultation with Public Ser- 
vice Commission before removal is only 
directory — Government not following opi¬ 
nion of Public Service Commission nor giv¬ 
ing reasons for not following the opinion 

— Order not vitiated. 1980 Lab IC 681 (682) 
(DB) (Raj). 

(6) Dismissal — Rule 10 of Assam Servi¬ 
ces Discipline and Appeal Rules does not 
make prior consultation with Public Service 
Commission necessary. A 1971 SC 2004: 
1971 Lab IC 1182. 

(7) Relaxation of age limit for certain 
classes for certain posts — Power of Gov¬ 
ernment — Advertisement issued by Pub¬ 
lic Service Commission providing for rela¬ 
xation of age limit only in respect of cer¬ 
tain classes — Petitioner not coming with¬ 
in such class representing to Government 

— Relaxation made by State Government 

— Such relaxation being authorised by vir¬ 
tue of Notification No. 29 (5) 11/175-36/39 

dated 31-7-1911 issued under Sec. 241 (1) (b) 
of Government of India Act cannot be 
withdrawn merely because there was no 
provision in the advertisement — Nor can 
it be cancelled because Public Service Com¬ 
mission was not previously consulted by 
Government. 1977 Lab IC 1099 (All). 

(8) The Civil Services (Classification. 
Control and Appeal) Rules were not framed 
after consultation with the Public Service 
Commission or the High Court nor any 
such consultation was necessary. The State 
Government was under no obligation to 
consult the Public Service Commission or 
the High Court in issuing the notification 
dated 4th August, 1961, deleting clause (3) 
of Rule 55 of the Civil Services (Classifica¬ 
tion, Control and Appeal) Rules. 1976 Lab 
IC 1569 (All). 

(9) Power of President to review orders 
— The President alone must consider the 
question whether the order in question re¬ 
quires to be reviewed and what further or 
other order should be made — President 
merely relying on advice of Public Service 
Commission — There is abdication of power 
under Rule 32 of the Central Civil Services 
(CCA) Rules 1957 and order is violative ofl 
Art. 311 (2) . (1971) 1 Andh WR 297. 

(10) For an inquiry against Government 
servant, it is only when the President is the 
disciplinary authority that consultation with 
the Union Public Service Commission is re¬ 
quired. A 1972 Cal 27 (33): 1972 Lab IC 221. 

(11) Central Civil Services (Temporary 
Service) Rules (1965), Rr. 3, 5 — Appoint¬ 
ment of petitioner on ad hoc basis — Peti¬ 
tioner not approved by Public Service Com¬ 
mission — Benefit of R. 3, not available to 
petitioner. 1974 Lab IC 1302 (Gau) (FB). 

137. Public Servants (Inquiries) Act, 37 of 
1850.— (l) The Public Servants (Inquiries) 
Act, 1850, provides for inquiries into the 


conduct of public servants not removable 
from service without the sanction of the 
Government. The Act merely provides for 
inquiries and not for the punishment of 
such public servants. A 1956 Punj 58 (70) 
(DB). 

(2) An inquiry under the Public Servants 
(Inquiries) Act is not a compulsory prelimi¬ 
nary before a Government servant to whom 
the Act applies is dismissed or removed 
from service. A 1954 SC 375 (378): 1954 Cri 
LJ 993. 

(3) An inquiry under the Act may precede 
the inquiry under Art. 311, Cl. (2). A 1954 
SC 375 (378): 1954 Cri LJ 993. 

(4) The object of the inquiry under the 
Public Servants (Inquiries) Act, 1850 is to 
enable the Government to make up its mind 
as to the action to be taken before the 
notice to show cause is issued under Arti¬ 
cle 311, clause (2). The inquiry is purely for 
the Government’s own benefit. A 1954 SC 
375 (378): 1954 Cri LJ 993 ** A 1957 Assam 
77 (82) (DB). 

(5) An inquiry under the Act of 1850 is 
not a prosecution for an offence within the 
meaning of Art. 20, clause (2). A 1955 SC 
160 (165) •• A 1954 SC 375 (378): 1954 Cri 
LJ 993. 

(6) There is no power given to the In¬ 
quiry Officer under Public Servants (Inqui¬ 
ries) Act to compel an officer against 
whom an enquiry is being held to produce 
any document or evidence which may incri¬ 
minate him. 1961-63 Pun LR 780 (787) (DB). 

(7) An enquiry under the Act will not be 
bad merely on the ground of misjoinder of 
charges as the provisions of the Criminal 
Procedure Code relating to joinder of char¬ 
ges do not apply to such an inquiry. A 1956 
Punj 58 (71) (DB). 

(8) The Act of 1850 is not bad as contra¬ 
vening Art. 14. A 1956 Punj 58 (70) (DB). 

(9) The fact that the State Government 
had no power to order an inquiry under 
the Public Servants (Inquiries) Act, will not 
affect the validity of the proceedings based 
upon the inquiry and report of the Com¬ 
mission. A 1956 Punj 58 (62) (DB). 

(10) Public Servants (Inquiries) Act 1850, 
Section 2 — Disciplinary proceedings against 
members of I. C. S. — Enquiry — Act ap¬ 
plies — No obligation to hold enquiry under 
Rule 55, Civil Services (Classification, Con¬ 
trol and Appeal) Rules — Holding of en¬ 
quiry under Act does not violate Art. 14. 
A 1960 SC 493 (497, 499, 500). 

(11) If bias is proved against a tribunal 
holding inquiry under the Public Servants 
(Inquiries) Act, the proceedings may be 
quashed. A 1955 Pat 131 (132, 133) (DB). 

(12) An inquiry under the Travancore 
Public Servants (Inquiries) Act, 1122, may 
be ordered by the Council of Ministers and 
it is not necessary that the Governor him¬ 
self must order such inquiry. A 1955 SC 
160 (165). 
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Articles 310 & 311 (contd.) 

138. High Court’s power of superinten¬ 
dence under Article 227.— (1) Neither the 
Government nor the Disciplinary Proceed¬ 
ings Tribunal would fall within Article 227 
and come within the superintendence of the 
High Court. A 1951 Mad 882 (883) (DB). 

(2) There is no discrimination if an en¬ 
quiry is held under the Public Servants (In¬ 
quiries) Act and not under All India Ser¬ 
vices (Disciplinary and Appeal) Rules, 1955. 
(1961) 63 Punj LR 780 (789) (DB). 


(3) The inquiry under Public Servants 
(Inquiries) Act 1850, may be held by a 
Judge of the High Court and the fact that 
he has not been permitted by the President 
to hold the inquiry will only affect the 
question of his salary and not the validity 
of his inquiry. A 1956 Punj 58 (70) (DB). 


(4) Where on grounds of convenience the 
Commissioner under the Public Servants 
(Inquiries) Act, is asked to inquire into the 
conduct of an officer to whom the Act does 
not apply the mere non-compliance with the 
provisions of the Act in the conduct of the 
inquiry will not invalidate an order of dis¬ 
missal based on the result of the inquiry. A 
1956 Trav-Co 158 (159). 


(5) Enquiry under Public Servants (In¬ 
quiries) Act — Charges framed make out 
ingredients of an offence under Indian 
Penal Code — It does not per se affect the 
jurisdiction of the Superior Officer to en¬ 
quire into the truth of the charges in a 
departmental enquiry. (1961) 63 Punj LR 
780 (790) (DB). 


(6) The Act of 1850 is applicable to 
members of the Indian Civil Service and 
also it is open to a State Government to 
order an inquiry under the Act against a 
member of an I. C. S. A 1956 Punj 58 (64) 
(DB). 


139. Practice.— (1) In a suit for a decla¬ 
ration that the dismissal of the plaintiff 
was illegal and void, a plea of automatic 
termination of services, abandoned in the 
High Court by the Government, may be 
reopened in the Supreme Court on appeal 
where the plea is purely one of law. A 1955 
SC 817 (819). 


(2) In a suit for declaration that an order 
of compulsory retirement against the plain¬ 
tiff was illegal and void, an application for 
amendment of the plaint at the appellate 
stage by including a claim for arrears or 
salary was refused on the ground of laches. 
A 1956 All 439 (442) (DB). 


(3) Writ appeal — New plea — Q u ®f tic 5 n 
of bias of enquiring officer cannot be a 
lowed to be raised for the first time. IL 
(1965) 1 Mad 487 (496) (DB). 

(4) Substantial question of law as^to in¬ 
terpretation of Constitution r if?«aii (2) 
whether Proviso (a) to Art:icle 311 ( 1 
would also apply in respect of a amviction 
before entry of public servant in service is 
substantial question of law involving inter¬ 


pretation of Constitution. A 1961 Tripura 27 
(28). 

(5) Failure to supply report of enquiry to 
delinquent — Difficulty in defending case 
not complained of while contesting show 
cause notice or filing appeal and memorial 
— Plea raised for first time in writ appli¬ 
cation held not maintainable. (1962) 1 Lab 
LJ 468 (Cal). 

(6) Disciplinary proceedings against Gov- 
emment servant for misconduct — Depart¬ 
mental enquiry or public trial available — 
Former course followed — Proceedings 
whether violate Article 14 — (Quaere). A 
1961 Cal 1 (11) (DB). 

(7) Removal of Sub-Inspector of Police 
from service — Order passed by D. I. G. of 
Police — Contention of breach of Arti¬ 
cle 311 (1) on ground that he was appoint¬ 
ed by I. G. Police — District Judge held 
that he had been appointed by D. I. G. of 
Police — That being finding of fact is 
binding on Supreme Court in special ap¬ 
peal agaiqst the decision of the High Court. 
A 1969 SC 1020 (1023) : 1969 Lab IC 1402. 

(8) Where there is a complaint about 
failure of natural justice, party complaining 
need not also establish prejudice. ILR 
(1965) 1 Mad 487 (497) (DB). 

(9) Absence of finding as to whether 
servant held the post of purely temporary 
nature or a quasi-permanent post — Case 
liable to be remanded to U. P. Public Ser¬ 
vices Tribunal for determination of the 
question. 1978 Lab IC 1207 (1208) (All). 

(10) Departmental proceedings — Evi¬ 
dence to justify dismissal order — Appeal 
to Supreme Court — Reassessment of evi¬ 
dence — Supreme Court does not reassess 
evidence in appeal — Rules of evidence in 
Evidence Act — Not applicable. A 1976 SO 
1080. 

(11) Probationer — In contradistinction 
with a confirmed Government servant na 
no right to hold his post — Termination of 
his service per se does not visit 

any evil consequences. A 1977 Punj 7 (li; 
(DB). 

(12) Ad hoc appointments meant only for 
a temporary period, are mostly made 
meet immediate needs and exigencies of 

service and as such it ca™™ 1 If f* U ch ^d 
as a rule that before nt 

hoc appointments due cons ^ r3tlon 
cases of all eligible candidates must.be 
made as of principle. There is no sanction 
in law for such a proposition and such an 
imperative rule would adversely affect the 
management of public institutions by dis¬ 
abling them from urgently filling up im¬ 
portant and emergent vacancies which 
might arise at times due to various contin¬ 
gencies. 1970 Lab IC 1476 (1478) (Orissa). 

(13) Dismissal — Validity — Charges 
framed on basis of absence condoned and 
for absence not so condoned — Dismissal 
_ proper course to be adopted is to re¬ 
mand case to disciplinary authority to re¬ 
consider whether the authority would dis¬ 
miss even on account of absence ° n .rn 

casions which was condoned. 1978 Lab 
(1427) (Goa). 
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312. All-India services.— (1) Notwithstanding anything in a [Chapter VI 
of Part VI or Part XI], if the Council of States has declared by resolution, 
supported by not less than two-thirds of the members present and voting 
that it is necessary or expedient in the national interest so to do, Parliament 
may by law provide for the creation of one or more all-India services b [(in¬ 
cluding an all-India judicial service)] common to the Union and the States, 
and, subject to the other provisions of this Chapter, regulate the recruitment, 
and the conditions of service of persons appointed, to any such service. 

(2) The services known at the commencement of this Constitution as the 
Indian Administrative Service and the Indian Police Service shall be deemed 
to be services created by Parliament under this article. 

c [(3) The all-India judicial service referred to in clause (1) shall not in¬ 
clude any post inferior to that of a district judge as defined in article 236. 

(4) The law providing tor the creation of the all-India judicial service 
aforesaid may contain such provisions for the amendment of Chapter VI of 
Part VI as may be necessary for giving effect to the provisions of that law 
and no such law shall be demed to be an amendment of this Constitution for 
the purposes of article 368.] 

(a) Substituted for words "Part XI” by Constitution (Forty-second Amendment) 
Act, 1976, S. 45 (3-1-77). 

(b) Inserted, ibid. 

(c) Inserted, ibid. 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in Art. 312, after the 
words 'the States’ the brackets and words '(including the State of Jammu and 
Kashmir), shall be inserted — Constitution (Application to J. and K.) Order, 1954, 
Tara. 2, sub-para. (9) (as substituted by C. O. 56). 


Article 312 

1. Officer of All-India Service — Who is.— 

(1) Where an officer belonging to a State ser¬ 
vice is appointed to officiate as an officer of an 
All-India service, he cannot be deemed to be an 
officer of the All-India service. A 1949 FC 50 
(54). 

(2) Article 312 refers to a situation when 

new services of all India character are to be in¬ 
stituted — Condition fixing amount of pension 
payable to retired member of ICS is not govern¬ 
ed by Article 312. (1970) ILR 49 Pat 8 (51) 

(DB). 

(3) Article 309 of the Constitution does not 

contemplate Legislation in respect of a service 
or post which is concerned with the Union and 
the State. Provision for such legislation has 
been made by Article 312. 1975 Lab IC 1667 

(1671) (Him Pra). 

(4) Union Territories are “States” for the pur¬ 
pose of Article 312 (1) of the Constitution. 
Union Territories cadre of the Service is. com¬ 
mon to the Union and the States within the 
meaning of Article 312 (1) of the Constitution 
and Central Government could make the Indian 
Administrative Service (Cadre) Rules (1954) in 
consultation with the State Governments. A 
1976 SC 1856 (1860). (ILR (1969) 2 Delhi 1214, 
Reversed.) 

2. The All India Services Act, 1951.— (1) 
This Act was passed for regulating the condi¬ 


tions of service of persons appointed to All- 
India services and under this Act, rules have 
been made for the purpose. A 1957 Pat 515 
(526) (DB). 

(2) Section 3, All India Services Act, 1951 
is not invalid and the All India Services (Dis¬ 
cipline and Appeal) Rules 1955, promulgated 
under it cannot be attacked on this ground. 
A 1959 SC 512 (517). 

(3) All India Services Act, 1951 is not un¬ 
constitutional though passed by provisional 
Parliament without requisite majority. A 1959 
SC 512 (516). 

(4) Under Section 3 of All India Services Act, 
1951 persons who had been appointed to the 
Secretary of State’s Service, Indian Police, were 
to be included in the Indian Police Service, and 
were governed by the provisions of the Act and 
the Indian Police Service (Recuritment) Rules 
(1954). A 1968 SC 1372 (1375). 

(5) The general principle is, as to the rules 
made under Section 3 of the All India Services 
Act 1951 enacted by virtue of Article 312 ot 
the Constitution, is that if the parent statute 
does not expressly or by necessary implication 
provide for the framing of rules with retrospec¬ 
tive operation such rules cannot be made validly. 
1975 Lab IC 1667 (1671) (Him Pra). 


"A” in the citations stands for AIR 
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a [312A. Power of Parliament to vary or revoke conditions of service of 
officers of certain services.— (1) Parliament may by law— 

(a) vary or revoke, whether prospectively or retrospectively, the conditions 
of service as respects remuneration, leave and pension and the rights as 
respects disciplinary matters of persons who, having been appointed by 
the Secretary of State or Secretary of State in Council to a civil ser¬ 
vice of the Crown in India before the commencement of this Constitu¬ 
tion, continue on and after the commencement of the Constitution 
(Twenty-eighth Amendment) Act, 1972, to serve under the Government 
of India or of a State in any service or post; 

(b) vary or revoke, whether prospectively or retrospectively, the conditions 
of service as respects pension of persons who, having been appointed by 
the Secretary of State or Secretary of State in Council to a civil service 
of the Crown in India before the commencement of this Constitution, 
retired or otherwise ceased to be in service at any time before the com¬ 
mencement of the Constitution (Twenty-eighth Amendment) Act, 1972: 

Provided that in the case of any such person who is holding or has held 
the office of the Chief Justice or other Judge of the Supreme Court or a High 
Court, the Comptroller and Auditor-General of India, the Chairman or other 
member of the Union or a State Public Service Commission or the Chief Elec¬ 
tion Commissioner, nothing in sub-clause (a) or sub-clause (b) shall be con¬ 
strued as empowering Parliament to vary or revoke, after his appointment to 
such post, the conditions of his service to his disadvantage except in so far as 
such conditions of service are applicable to him by reason of his being a per¬ 
son appointed by the Secretary of State or Secretary of State in Council to a 
civil service of the Crown in India. .» 

(2) Except to the extent provided for by Parliament by law under this 
article, nothing in this article shall affect the power of any legislature or 
other authority under any other provision of this Constitution to regulate the 
conditions of service of persons referred to in clause (1). 

(3) Neither the Supreme Court nor any other court shall have jurisdic¬ 
tion in— 

(a) any dispute arising out of any provision of, or any endorsement on, any 
covenant, agreement or other similar instrument which was entered into 
or executed by any person referred to in clause (1), or arising out of 
any letter issued to such person, in relation to his appointment to any 
civil service of the Crown in India or his continuance in service under 
the Government of the Dominion of India or a Province thereof; 

(b) any dispute in respect of any right, liability or obligation under arti¬ 
cle 314 as originally enacted. 

(4) The provisions of this article shall have effect notwithstanding aT *y _ 
thing in article 314 b as originally enacted or in any other provision of t s 
Constitution.] 

(a) Inserted by Constitution (Twenty-eighth Amendment) Act, 1972, S. 2 (29-8-7 h 


(b) Omitted ibid, S. 3 (29-8-1972). 

313. Transitional provisions.— Until other provision is made be- 

half under this Constitution, all the laws in force immediately before th 
mencement of this Constitution and applicable to any public service or y 


Article 312-A 

(1) Former Secretary of Stole Sendee Officers 
(Conditions of Service) Act (1972), Ss. 8 and - 
— Respondent former Secretary of States Ser¬ 
vice Officer staying in Uganda — H “ JEI? 
shall he computed in the rupee equivalent ot 
the amount fixed in sterling at a rate of exchange 
not exceeding the rate of rupees fourteen;andone- 
third to the pound sterling. A 1976 SC -io 

(219). (1973 Lab IC 995 (Mad), Reversed.) 


Article 313 

1. Cases regarding Service Rules and Regula¬ 
tions may also be found under Articles 309 ana 
311 of the Constitution.— (1) This Article gives 
constitutional sanctity to all laws in force im¬ 
mediately before commencement of the Con¬ 
stitution and applicable to any public service, 
till appropriate laws are made by the Parliament 
or the State Legislature. ,A 1964 Andh Ira 
206 (210) (DR). 
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post which continues to exist after the commencement of this Constitution, as 
an All-India service or as service or post under the Union or a State shall con¬ 
tinue in force so far as consistent with the provisions of this Constitution. 

[Government of India Act (1935), S. 276.] 


Article 313 — Note 1 (contd.) 

(2) The provision in the article seems really 
to be included in Article 372 which is general 
in its terms, while this article refers only to 
laws relating to public services under the State, 
both at the Centre and in the States. A 1955 
Cal 451 (455) (DB) 00 A 1954 Cal 383 (386) 00 
A 1953 Cal 316 (318) : ILR (1952) 2 Cal 254 
00 A 1961 SC 1245 (1250) 00 A 1961 SC 751 
(758) : 1961 (1) Cri LJ 773. 

(3) Article 310 has to be read subject to Arti¬ 
cle 313. A 1967 All 197 (200). 

(4) Person appointed in connection with affairs 
of a province in accordance with Section 241 
of Government of India Act, 1935, continuing 
in service after the Constitution — His service 
must be held to continue in connection with 
the affairs of the State concerned. A 1963 Punj 
298 (306) (DB). (Reversed in A 1964 SC 72 on 
another point.) 

(5) The Governor also has the power of 
making other provision within the scope of Arti¬ 
cle 313 and thus can change the rules — Rules 
of 1941 could onlv continue till Punjab Civil 
Services Rules (1959) were made. A 1963 Punj 
298 (306. 307) (DB). (Reversed in A 1964 SC 
72 on another point.) 

(6) The words “so far as consistent with the 
provisions of the Constitution” are significant 
and hence, a rule providing for an appeal to 
the Governor exercising his individual judgment 
would not be applicable after the Constitution. 

A 1957 Andh Pra 794 (806). 

(7) The proviso to Section 241 (2) (b) of Gov¬ 

ernment of India Act, 1935 is apparently not 
consistent with the provisions of Article 309 as 
there is no such inhibition in the powers of the 
Governor to frame rules in regard to temporary 
Government Servant as was contained in Sec¬ 
tion 241 (2) (b). The reference to the provi¬ 
sions of Government of India Act 1935 in R. 2 
of the Fundamental Rules to the extent of in¬ 
consistency cannot be given effect to by reason 
of Article 313. 1972 All LJ 905 (907). 

(8) The expression “laws in force” in this 
article will include rules and regulations. A 
1956 SC 285 (291) 00 A 1965 SC 868 (870) 00 
A 1969 Madh Pra 60 (61) (DB) 00 A 1964 Guj 
154 (153) (DB) 00 A 1964 Punj 242 (245) (DB) 
®° A 1961 Mys 247 (252) (DB) 00 A 1960 Bom 
14 (15) A 1956 Bom 483 (486). 

(9) The expression ‘laws in force’ includes 
Government Notifications under statutory power. 
A 1957 Pat 676 (678) (DB). 

(10) The notification issued by the Governor- 
General in Council on 17-2-1941 in exercise of 
the powers conferred on him under S. 241 of 
the Government of India Act 1935 continued in 
force after the commencement of the Constitu¬ 
tion Art. 313. ILR (1974) 2 Delhi 450 (452). 

(11) Army instructions cannot be called a 
law. A 1955 Cal 543 (547) (DB). 

(12) The correspondence between the Central 
Government and the Union Public Service Com¬ 
mission regarding qualification of promotees 
(letter dated 16-1-1950 in this case) has no force 

law, because of Article 313 — Article 313 
“id not change the legal character of the docu¬ 


ment. An administrative instruction or order 
is not a statutory rule. A 1977 SC 757 (767) : 
1977 Lab IC 295. 

(13) Civil Service Regulations, which were in 
force when the Government of India Act, 1919, 
was passed, acquired statutory force by virtue 
of Section 96-B (4) of that Act. A 1954 SC 
369 (371, 372). 

(14) The pre-existing fundamental Rules fram¬ 
ed under S. 96-B of the Government of India 
Act, 1915 are not “laws in force”, as “other 
provisions” have been made by the West Bengal 
Service Rules under Section 241 of the Govem- 
cent of India Act, 1935. A 1961 Cal 1 (9) (SB). 

(15) Draft rules prepared by Federal Public 
Service Commission for regulating the promo¬ 
tion of officers of the State Police Service to 
the Indian Police Service were continued in 
force after the Constitution. (1967) 9 Orissa TD 
139 (178, 179). 

(16) President could during President’s Rule 

supersede Patiala State Regulations and other 
State Rules and Order by issuing Bank of Patiala 
Management and Regulation Order, 1954 and 

could authorise Board of Directors of the Bank 
to frame rules viz.. Bank of Patiala (Staff) Rules 
1954 under that Order. A 1963 Punj 345 (350) 
(DB). 

(17) Punjab Tahsildari Rules 1932, framed 

under Sections 9 and 29 of Punjab Land Re¬ 
venue Act (17 of 1887) continued to remain in 

force even after the Act was amended by the 
Adaptation of Indian Laws Order, 1937. A 

1962 SC 219 (223). 

(18) Only statutory rules applicable to any 
public service and not executive instructions of 
the Government are continued under this Arti¬ 
cle. A 1962 Assam 28 (30). 

(19) Rules relating to recruitment to the Indian 
Audit and Accounts Service made by the Gover¬ 
nor-General in Council on 30-6-1938 in exercise 
of the powers conferred on him by Rule 31 (2) 
of the Civil Services (Classification, Control and 
Appeal) Rules continue to be in force after the 
commencement of the Constitution by virtue of 
Article 313 as the President has not made any 
rules under Article 148 (5) which abrogate the 
Rules. (1975) 1 Kant LJ 39 (44). 

(20) Pre-existing Rules and Regulations can¬ 
not be classed as being the “express provision” 
in the Constitution simplv by their continuance. 
A 1958 Bom 283 (286) (DB). 

(21) Railway Services (Revision of Pay) Rules 
(1947), framed under Section 241 (2), Govern¬ 
ment of India Act (1935) — Article 313 pre¬ 
served those rules — Benefit accrued to em¬ 
ployees under Rule 6 could not be taken away 
so long as rules were consistent and were not 
superseded by other rules made under Art. 309. 
1969 Lab IC 1265 (1268) (DB) (Delhi). 

(22) The N. W. F. P. Rules even though are 
rules for the purpose of S. 18 (1) of the Indian 
Independence Act (1947), would refer to service 
under or in the N. W. F. Province and not any¬ 
where else. Article 313 cannot be applied to 
them because the continuance of laws that it 
envisages are laws governing an All-India Ser¬ 
vice or a service or post under the Union or the 
State. A 1975 Delhi 82 (88) (FB). 
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314. [omitted by the Constitution (Twenty-eighth Amendment) Act, 
1972, S. 3, [29-8-72].] 

CHAPTER II 

PUBLIC SERVICE COMMISSIONS ,• •, 

315. Public Service Commissions for the Union and for the States.— (1) 
Subject to the provisions of this article, there shall be a Public Service Com¬ 
mission for the Union and a Public Service Commission for each State. 

(2) Two or more States may agree that there shall be one Public Service 
Commission for that group of States, and if a resolution to that effect is pass¬ 
ed by the House or, where there are two Houses, by each House of the Legis¬ 
lature of each of those States, Parliament may by law provide for the ap¬ 
pointment of a Joint State Public Service Commission (referred to in this 
Chapter as Joint Commission) to serve the needs of those States. 

(3) Any such law as aforesaid may contain such incidental and consequen¬ 
tial provisions as may be necessary or desirable for giving effect to the pur¬ 
poses of the law. 

(4) The Public Service Commission for the Union, if requested so to do 
by the Governor a [* * *] of a State, may, with the approval of the President, 
agree to serve all or any of the needs of the State. 

(5) References in this Constitution to the Union Public Service Commis¬ 

sion or a State Public Service Commission shall, unless the context otherwise 
requires, be construed as references to the Commission serving the needs of 
the Union or, as the case may be, the State as respects the particular matter 
in question. • , | , 

[Government of India Act, 1935, S. 264.] 

(a) Words ’or Rajprrimukh’ were omitted by the Constitution (Seventh Amend¬ 
ment) Act. 1956, S. 29 and Sch. (1-11-1956). / ' 


316. Appointment and term of office of members.— (1) The Chairman 
and other members of a Public Service Commission shall be appointed, in the 
case of the Union Commission or a Joint Commission by the President, and 
in the case of a State Commission, by the Governor a [* * *] of the State: 


Article 313 — Note 1 (contd.) 

(23) Central Civil Services (Temporary Ser¬ 
vices) Rules 1949 framed under S. 241 of the 
Govt, of India Act 1935 were continued in force 
by Article 133 of the Constitution. ILR (1975) 
1 Delhi 284 : (1975) 1 Serv LR 216 (288) (FB). 

Article 315 

(1) The Public Service Commission has a dis¬ 
tinct status under the Constitution, apart from 
the Government of the Union or of the State 
and cannot be identified with such Government. 

A 1955 Madh B 56 (60) (DB). 

(2) Public Service Commission is an indepen¬ 

dent entity under the State Constitution and 
cannot be said to be the Government or a depart¬ 
ment of the Government so as to claim privilege 
under Sections 123 and 124 of the Evidence Act 
1971 Kash LJ 350. ^ 

(3) Public Service Commission is an important 
institute to whom is entrusted a valuable and 

important task of electing personne who 

may be entrusted with the dutv of runmng »ie 
administration of the State Thus the adrmm*- 
tration or so to say the destiny of the people 
in the State depends very much on the fairand 
just decisions of the Commission. 1978 l.an ic, 
417 (418) (Punj). , ^ 

(4) The power conferred on the Co .J" m,sS J^ 

must be deemed to necessary car f: ' v, J 1 ' ' 

power to regulate the manner in which the Com 

mission should discharge its functions. In 


cise of this power the commission can, by con¬ 
vention, practice or resolution, assign its func¬ 
tions to the chairman and/or one or more of its 
members. 1979 Lab IC (NOC) 17 : 1978 MPLJ 
784 (DB). 

(5) Governor General’s approval to Governors 
reference to Federal Public Service Commission 
need not be separate for every case under Sec¬ 
tion 264 (3) of the Government of India Act, 
1935 but general approval to Governors refer¬ 
ences to the Commission Is sufficient A 1959 

All 393 (399). . , 

Article 316 

(D state Public Service Commission already 
constituted before 26th January. 1950 c .ontinu- 
Sig working thereafter — Flea that appointment 
of**its members is not made in comphance with 
Article 316 — De facto doctrine is attracted —- 
Public policy requires that acts done by de 
facto officers must be considered valid — Plea 
is not sustainable, and more so after lapse , 

long period A 1970 Ker 165 (170) : 1970 Lab 
IC 967 (FB). 

(2) The proviso to Article 316 (1) only means 
that as far as possible at least one-half of the 
members of the Public Service Commission should 
he persons who have held office under the CPv- 
ernment for a period of ten or more years. The 
Proviso does not mean that not more than halt 
the members must he such persons. A 1900 
Orissa 113 (116) (DB).! < ! ‘ d • iou 
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Provided that as nearly as may be one-half of the members of every Pub¬ 
lic Service Commission shall be persons who at the dates of their respective 
appointments have held office for at least ten years either under the Oov- 
ernment of India or under the Government of a State, and in computingI the 
said period of ten years any period before the commencement of this Constitu¬ 
tion during which a person has held office under the Crown in India or under 
the Government of an Indian State shall be included. 

b [(lA) If the office of the Chairman of the Commission becomes vacant or 
if any such Chairman is by reason of absence or for any other reason unable 
to perform the duties of his office, those duties shall, until some person ap¬ 
pointed under clause (1) to the vacant office has entered on the duties thereof 
or, as the case may be, until the Chairman has resumed his duties, be per¬ 
formed by such one of the other members of the Commission as the President, 
in the case of the Union Commission or a Joint Commission, and the Gover¬ 
nor of the State in the case of a State Commission, may appoint for the pur¬ 
pose. ] 

(2) A member of a Public Service Commission shall hold office for a term 
of six years from the date on which he enters upon his office or until he at¬ 
tains, in the case of the Union Commission, the age of sixty-five years and 
in the case of a State Commission or a Joint Commission, the age of c [sixty 
two years], whichever is earlier : 


Provided that— 

(a) a member of a Public Service Commission may, by writing under his 
hand addressed, in the case of the Union Commission or a Joint Com¬ 
mission, to the President, and in the case of a State Commission, to the 
Governor a [* * *] of the State, resign his office; 

(b) a member of a Public Service Commission may be removed from his 
office in the manner provided in clause (1) or clause (3) of Art. 317. 


Article 316 (contd.) 

(3) The expression “as nearly as may be one- 
half’* in the Proviso indicates only approxima¬ 
tion. The expression cannot be read as equi¬ 
valent to not more than half. A 1955 Orissa 
113 (116) (DB). 

(4) The difference between S. 265 (1) proviso 
of the Government of India Act (1935) and Arti¬ 
cle 316 (1) proviso may be succinctly put thus : 
Under Section 265, the service quota would be 
half at the minimum while under Article 316, 
the Governor has the discretion to reduce the 
service quota to less than half. Out of three 
members, two must be from the Service under 
the 1935 Act while under the Constitution, the 
proviso can be complied with if only one out 
of the three is from service. For filling up the 
residue, there is no restriction on the discretion 
of the Governor in either case. A 1970 Orissa 
205 (207) : 1970 Lab IC 1499. 


(5) Where the membership of a Public Ser¬ 
vice Commission originally consisted of 4 mem¬ 
bers including Chairman of which one member 
and Chairman are persons who held office for 
at least 10 years under Government and subse¬ 
quently after retirement of Chairman the re¬ 
maining three members continued to function as 
Commission held that in view _ of the expression 
“as nearly as may be** in Proviso of Article 316, 
the condition in Proviso is satisfied as one mem¬ 
ber satisfies the test. ILR (1974) AP 696 (713). 


(6) Assam Public Service Commission Regula¬ 
tion (1951), Regulation 4 — Public Service Com- 
mission functioning with Chairman aiul one 
member — Vacancy of another member not 
filled — Commission does not cease to be Com¬ 


mission under Article 316 (1) read with Arti¬ 
cle 318 (a) and Regulation 4 — Governor’s 
power to fill vacancy is discretionary. Assam 
LR (1969) Assam 202 (209). 

(7) Clause (1) of this Article refers to the 
Chairman and other members, for the purpose 
that the President or Governor will have the 
right to appoint a Chairman. A 1966 Cal 290 
(301) (FB). 

(8) While a member and a Chairman of a 
Public Service Commission both are members, 
they hold different offices. The tenure of his 
office starts under Article 316 (2) ‘from the date 
on which he enters upon his office’ which, in 
the case of a Chairman appointed directly as 
such or originally as member and later elevated 
as Chairman, begins when he starts functioning 
as Chairman. A 1973 SC 2555 (2563, 2564): 
1974 Lab IC 251. (A 1966 Cal 290 (FB) Majo¬ 
rity view Overruled, Minority view Approved. 
(1973) 2 Mvs LJ 54 Affirmed.) 00 1973 Lab IC 
960 (962, 963) : (1973) 2 Serv LR 565 00 ILR 
(1973) Mys 545 (557) (DB) 00 1971 BLJR 1092 
(1095). 

(9) Public Service Commission holding com¬ 
petitive examinations for recruitment to services 
of the State is an independent body distinct 
from the State. A 1955 Madh B 56 (60) (DB). 

(10) Interview by Public Service Commission 
— The presence of all the members of the 
Commission is not necessary. Any one or two 
members may be entrusted with the duty in 
the absence of any rule to the contrary. A 1971 
Assam 136 (138, 139, 140) : 1971 Lab IC 1245. 
((1969) Assam LR 202, Affirmed.) 

(11) When the terms of office of any mem¬ 
ber of Public Service Commission (Chairman iri 
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(3) A person who holds office as a member of a Public Service Commis¬ 
sion shall, on the expiration of his term of office, be ineligible for re-appoint¬ 
ment to that office. 

[Cf : Government of India Act (1935), S. 265 (1).] 

(a) Words 'or Rajpramukh’ were omitted by the Constitution (Seventh Amend¬ 
ment) Act, 1956, S. 29 and Sch. (1-11-1956). 

(b) Inserted by the Constitution (Fifteenth Amendment) Act, 1963, S. 11 (5-10- 
1963). 

(c) Substituted by Constitution (Forty-first Amendment) Act, 1976, S. 2. 

317. Removal and suspension of a member of a Public Service Commis¬ 
sion.— (1) Subject to the provisions of cl. (3), the Chairman or any other 
member of a Public Service Commission shall only be removed from his of¬ 
fice by order of the President on the ground of misbehaviour after the Sup¬ 
reme Court, on reference being made to it by the President, has, on inquiry 
held in accordance with the procedure prescribed in that behalf under arti¬ 
cle 145, reported that the Chairman or such other member, as the case may 
be, ought on any such ground to be removed. 

(2) The President, in the case of the Union Commission or a Joint Com¬ 
mission, and the Governor, a [* *] in the case of a State Commission, may 
suspend from office the Chairman or any other member of the Commission in 
respect of whom a reference has been made to the Supreme Court under 
clause (1) until the President has passed orders on receipt of the report of the 
Supreme Court on such reference. 

(3) Notwithstanding anything in clause (1), the President may by order 
remove from office the Chairman or any other member of a Public Service 
Commission if the Chairman or such other member, as the case may be— 

(a) is adjudged an insolvent; or 

(b) engages during his term of office in any paid employment outside the 
duties of his office; or 

(c) is, in the opinion of the President, unfit to continue in office by reason 
of infirmity of mind or body. 

(4) If the Chairman or any other member of a Public Service Commission 
is or becomes in any way concerned or interested in any contract or agree¬ 
ment made by or on behalf of the Government of India or the Government 
of a State or participates in any way in the profit thereof or in any benefit 
or emolument arising therefrom otherwise than as a member and in common 
with the other members of an incorporated company, he shall, for the pur¬ 
poses of clause (1), be deemed to be guilty of misbehaviour. 

(a) Words 'or Rajpramukh’ were omitted by Constitution (Seventh Amendment) 
Act, 1958, S. 29 and Sch. (1-11-1956). 

# 

318. Power to make regulations as to conditions of service of members 
and staff of the Commission.— In the case of the Union Commission or a Joint 


Article 316 (contd.) 

this case) has ended hut the member is holding 
over without the authority of law, he cannot 
be deemed to be the de facto officer and can¬ 
not sit in Selection Committee. 1972 All LJ 
286 (289). 

(12) Clause (2) of Article 316 merely fixes 
the term of office of a member including the 
chairman of a Commission. It has nothing to 
do with the bar to reappointment of a member 
or chairman or their ineligibility to hold posts 
under the Government of India or the State 
Governments. That bar is contained in Cl. (3) 
of Art. 316 and Art. 319 subject to the excep¬ 
tions mentioned in Cls. (a) (c) and (d). ILR 
(1973) Mys 545 (557). 


Article 317 

(1) The provisions under this Article and Arti¬ 
cle 319 are merely consequential to the provi¬ 
sion of Article 316 (1). A 1966 Cal 290 (301) 
( FB ). 

(2) The word “misbehaviour” when employ¬ 
ed in respect of holders of high offices has a 
well understood and well defined meaning ac¬ 
cording to the tradition and standard maintained 
by the members of a particular service or office. 
(1961) 63 Punj LR 780 (784). - 

Article 318 

(1) This Article refers to the members of the 
Public Service Commission and the word mem¬ 
ber includes the chairman. A 1966 Cal 290 
(301) (FB). 
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Commission, the President and, in the case of a State Commission, the Gov¬ 
ernor a [* *] of the State may by regulations— 

(a) determine the number of members of the Commission and their condi¬ 

tions of service, and - 

(b) make provision with respect to the number of members of the staff oi 

the Commission and their conditions of service : 

Provided that the conditions of service of a member of a Public Service 
Commission shall not be varied to his disadvantage after his appointment. 
[Government of India Act (1935), S. 265 (2).] 

(a) Words ’or Rajpramukh’ were omitted by the Constitution (Seventh Amend¬ 
ment) Act. 1956, S. 29 and Sch. (1-11-1956). 


319. Prohibition as to the holding of offices by members of Commission 
on ceasing to be such members.— On ceasing to hold office . J 

(a) the Chairman of the Union Public Service Commission shall be in¬ 

eligible for further employment either under the Government of India 

or under the Government of State; .,, . 

(b) the Chairman of a State Public Service Commission shall be eligible for 

appointment as the Chairman or any other member of the Union Pub- 
lie Service Commission or as the Chairman of any other State Public 
Service Commission, but not for any other employment either under 
the Government of India or under the Government of a State; 


Article 318 (contd.) 

(2) This Article and Article 317 are merely 
consequential to the provision of Art. 316 (1). 

A 1966 Cal 290 (301) (FB). 

(3) So far as staff of the Public Service is 

concerned conditions of service are regulated by 
Regulations made by the Governor under Arti¬ 
cle 318 and the matters of recruitment are re¬ 
gulated by legislation or rules made under Arti¬ 
cle 309. (1976) 2 Serv LR 527 (532) (Kcr). 

(4) Under the Constitution it is not manda¬ 
tory for the State Govt, to consult the Commis¬ 
sion and the Governor can limit such consulta¬ 
tion. It is therefore permissible for the State 
Legislature to say how and in what manner 
that consultation with the Commission shall take 
place, whether through all the members or 
through the chairman or one or m°r® mem bers 
of the Commission. 1976 Lab IC 1603 (1606) 
(Raj). 

(5) Sub-rule (2) of Rule 4 of Andhra Pradesh 
Public Service Commission Rules of Procedure 
is concerned with the stage at which the Public 
Service Commission is considering the suitability 
of the candidate before it came to final decision. 

1970 Lab IC 1427 (1431) (AP). 

(6) Andhra Pradesh Public Service Commis¬ 
sion Rules of Procedure Rule 4 (2) applies both 
to temporary and permanent appointments of 
candidates inasmuch as recruitment means re¬ 
plenishment or addition to the State service. 
1970 Lab IC 1427 (1431) (AP). 

(7) The expression “as may be determined by 

the Governor from time to time in Re g u J a , * 

of Assam Public Service Commission Regulation 
(1951) means — as may be decided by the 
Governor from time to time. This determination 
under Regulation 4 is an executive decision of 
the Governor whereas the determination under 
Article 318 (a) is a legislative determination by 
which the Governor fixes limit of the number 
of members constituting the Commission. There is 
no bar to fixing the limit of number of members 
of the Commission under Art. 318 (a) containing 
the minimum and the maximum of the strength. 


The regulation is therefore not ultra vires Arti¬ 
cle 318 (a). 1969 Assam LR 202 (209). 

(8) Public Service Commission functioning 
with Chairman and one member — Vacancy of 
another member not filled — Commission does 
not cease to be Commission under Art. 316 (a) 
read with Article 318 (a) and Regulation 4 of 
Assam Public Service Commission Regulation 
(1951) — Governor’s power to fill vacancy is 
discretionary. (1969) Assam LR 202 (209). 

(9) Presence of adviser or expert at the time 
of taking interview by Public Service Commis¬ 
sion — No irregularity. 1969 Assam LR 202 
(209). 

(10) W. B. Public Service Commission (Con¬ 
ditions of Service and Miscellaneous Provisions) 
Regulations (1953) Regns. 4 and 5 — Express 
order relaxing operation of Regulations is neces¬ 
sary. A 1966 Cal 356 (358) (DB). 

(11) Rule 5 of Punjab Public Service Com¬ 
mission (Conditions of Service) Regulations, 1958 
is a statutory one and it cannot be affected by 
executive instructions even of the Government 
of India. 1969 Lab IC 1037 (1039, 1040) (Punj). 

Article 319 

(1) This Article relates to prohibition on 
“ceasing to hold office”. A 1966 Cal 290 (301)* 

(2) The expression “on ceasing to hold office” 
with which Art. 319 opens governs Clauses (a) 
to (d) of the said article. ILR (1973) Mys 545 
(556) (DB). 

(3) Clause (d) of Article 319 enables the mem¬ 
bers of State Commission to become Chairman 
thereof. The moment a member is appointed 
Chairman, he ceases to be a member. The 
cessation of the membership and the functioning 
as Chairman both operate simultaneously, the 
former preceding the latter. The restriction 
that a member should cease to be a member, 
in other words that he cannot function both as 
member and chairman relates only to the point 
of time and not to the intrinsic merit or qualifi¬ 
cation of the person. A 1970 Orissa 205 (208): 
1970 Lab IC 1499. 

(4) Member of Public Service Commission — 
Appointed as its chairman in middle of his term 
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(c) a member other than the Chairman of the Union Public Service Com¬ 
mission shall be eligible for appointment as the Chairman of the Union 
Public Service Commission or as the Chairman of a State Public Ser¬ 
vice Commission, but not for any other employment either under the 
Government of India or under the Government of a State. 

(d) a member other than the Chairman of a State Public Service Commis¬ 
sion shall be eligible for appointment as the Chairman or any other 
member of the Union Public Service Commission or as the Chairman of 
that or any other State Public Service Commission, but not for any 
other employment either under the Government of India or under the 
Government of a State. 

[Government of India Act, 1935, S. 265 (3).] 

320. Functions of Public Service Commissions.— (1) It shall be the duty 
of the Union and the State Public Service Commissions to conduct examina¬ 
tions for appointments to the services of the Union and the services of the 
State respectively. 

(2) It shall also be the duty of the Union Public Service Commission, if 
requested by any two or more States so to do, to assist those States in fram¬ 
ing and operating schemes of joint recruitment for any services for which 
candidates possessing special qualifications are required. 


Article 319 (contd.) 

of six years —• Gets a fresh term of six years or 
till his superannuation whichever is earlier. A 
1973 SC 2555 (2564) : 1974 Lab IC 251. 
(Majority view of A 1966 Cal 290, Overruled. 
Minority view approved.) 

(5) The term employment must take its 
colour and content from its context and cannot 
be read in isolation. The constitutional bar 
contained in Article 319 (d) is against future 
Government employment and does not relate 
to a constitutional office like that of a Governor. 
Hie office of Governor of a State is not an em¬ 
ployment under the Government of India within 
the meaning of Art. 319 (d) of the Constitution, 
rherefore appointment of an ex-member of a 
State Public Service Commission as Governor of 
a State is not invalid. A 1978 Raj 72 (80) (FB) 
00 A 1979 SC 1109 : 1979 Lab IC 818 (823) 
00 A 1974 SC 1109 (1114) 00 1977 Raj LW 390 
(394). 

ARTICLE 320 — SYNOPSIS 

1. Government of India Act, 1935. 

2. Clause (1) — Examination conducted by 

Public Service Commission. 

3. Clause (3) — General. 

4. Clause (3) (a). 

5. Clause (3) (b). 

6. Clause (3) (e) — Scope and object of. 

7. Stage at which the Public Service Commis¬ 

sion is to be consulted. 

8. “All disciplinary matters.” 

9. Persons to whom Clause (3) (c) is ap¬ 

plicable. 

10. “Including memorials or petitions relating 

to such matters.” 

11. Clause (3) (d). 

12. Clause (3), Proviso. 

13. Clause (4). 

14. Clause (5). . 

15. Position of the Public Service Commission 

vis-a-vis Government. 

1. Government of India Act, 1935. (1) The 

corresponding section in the Government ot 
India Act, 1935, was Section 266. Under sub¬ 
section (4) of that section, consultation with the 


Public Service Commission was not necessary in 
matters connected with subordinate ranks of 
Police Services. A 1952 Nag 172 (175) : 1952 
Cri LJ 870 (DB). v 

2. ^Clause. (1) — Examination conducted by 
Public Service Commission.— (1) The examina¬ 
tion conducted by the Public Service Commis¬ 
sion under Clause (1) for the purpose of ap¬ 
pointment to services under tne Government, 
need not be competitive but may be merely 
selective. A 1956 Mys 20 (22) (DB). 

(2) The examinations contemplated in Arti¬ 
cle 320 (1) of the Constitution are selective and 
not merely competitive. In selection examina¬ 
tions a standard has to be set for pass and 
only candidatees who secure the marks for a 
pass and above can be declared to have passed 
the test and therefore to be suitable for ap¬ 
pointments. 1970 Serv LR 593 (Ker). 

(3) Where the test of examining the candi¬ 
dates was assigned to one or more members of 
the Public Service Commission, the examination 
would not be illegal on the ground that other 
members were not directly associated with it, 
1972 Raj LW 22 (24). 

(4) If the criteria laid down by the Public 

Service Commission for calling candidates for 
interview were reasonable, no objection could 
be taken to the course adopted. 1979 Lab IG 
(NOC) 17 : 1978 MPLJ 784. . 

(5) A Court will not examine the propriety ot 
the objective principles adopted by Public Ser¬ 
vice Commission for determining relative merits 
and proficiency of the candidates. ILR (1971) 

1 Delhi 375 (381) (DB). !' 

(6) Competitive examination of Public Ser¬ 
vice Commission — Omission of Commission to 
declare before examination the objective princi¬ 
ples that will be followed while determining 
inter se merits of candidates securing equal 
marks in aggregate does not violate principles 
of natural justice. ILR (1971) 1 Delhi 375 (380) 
(DB). 

(7) Where qualifications for eligibility are not 
prescribed by Rule.s, broad decisions as to 
method of recruitment are taken in consultation 
with the Commission, where the essential qualifi- 
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(3) The Union Public Service Commission or the State Public Service 
Commission, as the case may be, shall be consulted— 

(a) on all matters relating to methods of recruitment to civil services and 

for civil posts; , 

Ibl on the principles to be followed in making appointments to civil ser¬ 
vices and posts and in making promotions and transfers from one ser¬ 
vice to another and on the suitability of candidates for such appoint- 
ments, promotions or transfers; 

(c) on all disciplinary matters affecting a person serving under ^ Govern¬ 
ment of India or the Government of a State in a civil capacity, mclud 
ing memorials or petitions relating to such matters; 

(dl on any claim by or in respect of a person who is serving or has served 
under the Government of India or the Government of a State or under 
the Crown in India or under the Government of an Indian State, m a 
civil capacity, that any costs incurred by him in defending legal proceed 
ings instituted against him in respect of acts done or purporting to be 
done in the execution of his duty should be paid out of the Consolidat- 


Article 320 — Note 2 (contd.) 
cations were prescribed in consultation with tne 
Commission it can relax the qualificatmn in ( '£“ 
serving cases. 1980 Lab IC (NOC) 8 : (1979) 
Lab LJ 273 (SC). 

(8) In matters involving consideration of ques¬ 
tions regarding adequacy or sufficiency or tra.i 
ing”, the Public Service Commission, having 
the benefit of expert opinion, is better sitiia e 
to judge whether the particular canthelie 
qualified for a particular post and High ’ 
under Article 226 should hesitate to interfere 
with the direction of the appointing authority 
so long as it is exercised bona fide. A U7b St- 

1404 (1408). . . 

(9) The power of Public Service Commission 
to conduct examinations conferred under Arti¬ 
cle 320 (1) implies a power to hold 

into the malpractices or misconduct of the ex- 
aminees or to punish such delinquents. A 

Andh Pra 378 (381, 382) (DB). 

(10) There cannot be any doubt 
Article 320 (1), the Commission has {he 
conduct examination and such r g 

the right to publish the results of the same 

and in appropriate cases even .. C ancel- 
and cancel them. But when a v. ‘ t ^ e 
ling candidature has been taken , , 

results were published and the par ies « 
on the basis of them or even when the q results 
were not given effect to or acted upon, the 
Court must be satisfied about the asis ; « e lc h 
fides of such determination or the facts of each 
case and find out whether the commission were 
duly satisfied about the commission of 
that too on what basis and whether the bag 
as considered, was reasonable. 1 
459 (462) (Cal). „ .- 

(11) Rules made by Madras s f»te Public Sct- 

vice Commission for Regulating . confers 

animations, Rr. 14 and 15 — Rule, 14 confers 

power on Commission to cancel1 r _ • 

debar a candidate while R u ^cl5 c P 

to hold re-examination. A 1961 Andh Pra 378 

(382, 383) (DB). 

3. Clause (3) — General.— (1) Clause (3) is 
only directory and not mandatory m the sense 
that non-compliance with it will ^validate the 
action taken by the Government. A ^ 


912 (918) 00 1980 Lab IC 681 (682) (DB) (Raj) 
•• A 1957 Punj 101 (196) (DB) 99 A 19.57 Puni 
97 (99) 00 A 1955 Cal 451 (457, 458, 459) (DB) 
°° A 1954 Cal 60 (63) (DB) 00 A 1970 SC 158 
(160) 00 A 1962 SC 1344 (1346) 00 A 1968 Ker 
244 (249) : 1968 Lab IC 1159 09 A 1966 Mys 
220 (227) (FB) 90 (1963) 2 Lab LI 766 (768, 769) 
(Andh Pra) 99 A 1963 Bom 13 (16) 99 A 1962 
Guj 197 (202) (DB) 99 A 1960 Orissa 62 (64) 
(1959) 2 Lab LJ 261 (264) (Andh Pra) A 
1958 Manipur 35 (37) 99 1979 Lab IC 1-.87 
(1290) (Cal) 99 1977 All Serv LJ 188 (193) : 
1977 Lab TC (NOC) 42 (Delhi) 90 Assam LR 
(1972) Assam 57 : 1972 Lab IC 1496 (1501) 
90 1973 BLJR 223 (237) : ILR (1972) 51 Pat 
882 (DB) 99 ILR (1971) Cut 1146 (1154) (DB) 
°° a 1970 SC 158 (160) 99 A 1970 Madh Pra 

189 (190) (DB). _ , 

The following decisions are not good law in 
view of A 1957 SC 912 A 1958 Bom 167 

(175) (DB) 99 A 1958 Madh Pra 135 (142) (DB) 
° 9 ILR (1957) Andh Pra 715 (725) (DB) 90 A 
1955 Pepsu 106 (109) 99 A 1954 Raj 12 (15) 
(DB) 90 (1953) 57 Cal WN 157 (161). 

(2) Although, the provision is not mandatory 
and although the advice of the Public Service 
Commission is not binding on the Government, 
it is highly improper to ignore the provision 
altogether as a matter of regular practice. A 
1957 SC 912 (916) 99 A 1957 Punj 97 (99) 90 
A 1955 Cal 451 (458, 459) (DB) 99 IL.R (1972) 
51 Pat 765 (DB) 90 A 1972 Pat 4 (5). 

(3) From the scheme of Article 320 (3) it is 
apparent that the Public Service Commission is 
an advisory body and it has to advise on matters 
referred to it by the State Government. The 
Commission, on the basis of a representation 
directly made to it by any aggrieved candidate, 
cannot reconsider the respective merits of the 
candidates and alter or modify its earlier re¬ 
commendation. 1976 BLJR 342 (349) (DB) (Pat). 

(4) Though the requirement to consult the 
Public Service Commission is directory, in the 
sense that non-compliance with that requirement 
would not render tne action taken by the Gov¬ 
ernment a nullity, it does not mean that a direc¬ 
tion can he issued to the Government not to 
consult the Commission, where the Constitution 
requires the Commission to he consulted. 1972 
Cur LJ 168 (179) (DB) (Punj). 


"A” in the citations stands for AIR 
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ed Fund of India, or, as the case may be, out of the Consolidated Fund 
of the State; 

(e> on any claim for the award of a pension in respect of injuries sustain¬ 
ed by a person while serving under the Government of India or the 
Government of a State or under the Crown in India or under the Gov¬ 
ernment of an Indian State, in a civil capacity, and any question as to 
the amount of any such award, 

and it shall be the duty of a Public Service Commission to advise on any 
matter so referred to them and on any other matter which the President, or, 
as the case may be, the Governor a [* *] of the State, may refer to them. 

Provided that the President as respects the all-India services and also as 
respects other services and posts in connection with the affairs of the Union, 
and the Governor b [* * * * *] as respects other services and posts in con¬ 
nection with the affairs of a State, may make regulations specifying the mat¬ 
ters in which either generally, or in any particular class of case or in any 
particular circumstances, it shall not be necessary for a Public Service Com¬ 
mission to be consulted. 


Article 320 — Note 3 (contd.) 

(5) It is permissible for the State legislature 
to say how and in what manner the consulta¬ 
tion with the Public Service Commission shall 
take place, viz. whether through all the mem¬ 
bers or through the chairman or one or more 
members of the Commission. 1976 Lab IC 1603 
(1606) (DB) (Raj). 

(6) Ad hoc list of officers considered fit for 
officiation in senior post in consultation with 
Chairman of Public Service Commission — Ap¬ 
proval of officiation granted from date of pre¬ 
paration of list can be granted without further 
reference to Public Service Commission. A 
1970 Pat 397 (405) : 1970 Lab IC 1518 (SB). 

fSee however 1978 Lab IC 1049 (10o7) (DB) 
(MP). (Selection by Chairman, the only mem¬ 
ber sitting at interview — Selection and sub¬ 
sequent appointment on that basis is in con¬ 
travention of Cl. (3) of the Article.)] 

(7) It cannot be said that where consultation 
with the Public Service Commission is provided 
for under any legislative enactment, failure to 
carry it out may be merely an irregularity, and 
where such provision has been made in the 
Rule it must be treated as violative of an im¬ 
perative provision. A 1970 Pat 397 (405) (FB). 

(8) On question of requirement of consulta¬ 
tion with or rendering advice by Public Ser¬ 
vice Commission there is no distinction between 
various Cls. (a) to (e) in Art 320 (3) More 
incorporation of requirement of Art. 320 (-3J (n) 
in a statutory rule does not make it any more 

mandatory. A 1971 Punj 297 (301) (FB>. 


(9) Normally the Government servants, to 
whom the article applies, are entitled to 'he 
constitutional protection provided in the clause. 

A 1950 SC 285 (292). . 

(10) Rule 8 of the Rules framed by Fun i ab 
Government under the Proviso to Article • 
is not ultra vires of Article 320 — Governmon 
by its own rules binding itself to accept Com 
mission’s selections for promotion — Act o 
Government in refusing to accept Comirus^ons 
selection is invalid. A 1964 Pan] 302 (304) COT . 
(C. W. No. 410 of 1961, dated 4-5-196- (Punj), 


Reversed.) _. 

(11) Disciplinary proceedings — Government 
referring matter for consultation " th FubhC 
Service Commission — View expressed ^ Com¬ 
mission, not accepted — Government need no 


state reasons therefor. (1978) 2 Serv LR 372 
(379) (DB) (Kant). 

(12) Under Section 56 (1) of the Patna Muni¬ 
cipal Corporation Act (1952) for making tem¬ 
porary appointment, prior consultation with Pub¬ 
lic Service Commission is not at all necessary. 
1966 BL.TR 697 (700, 701) (DB). 

(13) Initial order of appointment by Govern¬ 
ment nullity — Concurrence asked for from 
the Public Service Commission or one accorded 
bv the Public Service Commission is altogether 
of no avail as there can be no concurrence to 
the appointment of a person who was not eligible 
for appointment at the relevant time in accord¬ 
ance with the rules then in force. 1974 Raj 
LW 584 (593). 


(14) Indian Administrative Service ^Regulation 
F Seniority) Rules (1954), Rule 3 (3) second 
roviso — Provision of retaining power in Gov- 
nment of India in consultation with Commis- 
on to approve or not to approve period for 
urposes of senioritv is not violative of Art. 14. 
068 Lab IC 1426 (1429) (Pat). , 

4. Clause (3) (a).— (1) The civil services and 
vil posts mentioned in Cl. 3 (a) are used i 
intradistinction with military slices and 
lilitary posts. A 1956 Raj 104 (106) (DB). 

(2) Once the Public Service Commission has 
Iready advised candidates from the ranked list, 
e Department has only to act on the basis of 
tch advice and it is not expected to concern 
self with the question as to whether the select 
st from out oP which the advice was tendered 
as subsequently become time expired. 1979 

ab IC 95 (99) (DB) (Ker). 

<r Clause (3) (b).— (1) Consultation with Pub- 
c Service Commission in matters of appoint- 
ient is not mandatory — Omission to C j 
oes not invalidate appointment and affords no 
iiisp of action to any one interested in the, a P' 
ointment 1972 BLJR 739 : 1972 Lab IC 13& 
[336, 1356) (Pat) (FB). 

(2) Public Service Commission Advice for 
ppointment — Advice made under some mu- 
[ke — Rule 3 (c) of Kerala State Subordinate 
ervice Rules (1958) allows cancellation. 1980 
,ab IC 109 (111) : 1979 Ker LT 665 (DB). 
L977 Ker LT 776, Reversed.) 

(3) Cancellation of appointment of person 
•lected by Public Service Commission •—• Can- 
ellation for want of qualification on date or 
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(4) Nothing in clause (3) shall require a Public Service Commission to be 
consulted as respects the manner in which any provision referred to in 
clause (4) of article 16 may be made or as respects the manner in which effect 
may be given to the provisions of article 335. 

(5) All regulations made under the proviso to clause (3) by the President 
or the Governor a [* *] of a State shall be laid for not less than fourteen days 
before each House of Parliament or the House or each House of the Legisla¬ 
ture of the State, as the case may be, as soon as possible after they are made, 
and shall be subject to such modifications whether by way of repeal or 
amendment, as both Houses of Parliament or the House or both Houses of the 
Legislature of the State may make during the session in which they are so 
laid. 

[Government of India Act (1935), S. 266.] 

(a) Words ’or Rajpramukh’ were omitted by Constitution (Seventh Amendment) 
Act, 1956. S. 29 and Schedule (1-11-1956). 


(b) Words "or Rajpramukh, as the case 


Article 320 — Note 5 (contd.) 
application — Basis for action was instruction 
in application to the effect that "qualifications 
acquired or reported after submission of applica¬ 
tion will not be considered" — No criteria pre¬ 
scribed by instructions for deciding when 
qualification can be said to have been acquired 

— Cancellation held invalid. 1979 Lab IC 
(NOC) 81 (DB) (Ker). 

(4) It is not correct to say that S. 133 (2) (b) 

of Jammu and Kashmir Constitution, which cor¬ 
responds to Cl. (3) (b) of this Article, is not at 
all attracted in matters of making promotions in 
the same services. A 1979 SC 586 (587) : 1979 
Lab IC 294. (1972 Lab IC 521 (J & K), Re¬ 

versed.) 

(5) Requirement as to consultation with Public 
Service Commission in matter of promotions etc. 

— Nature of — It is directory and not manda¬ 
tory — Action taken in violation of that re¬ 
quirement cannot be struck down. A 1972 Pat 
4 (5). 

(6) In cases of appointment by promotion 
from Subordinate Agricultural Service as Dis¬ 
trict Agricultural Officer, non-compliance with 
requirement of consulting Public Service Com¬ 
mission does not affect validity of appointment 
nor entitles person aggrieved by such promotion 
to approach High Court for relief under Arti¬ 
cle 226, Civil Writs Nos. 967 and 831 of 1961, 
D/- 30-1-1970 (Punj & Har), Reversed. 1971 
Lab IC 863 : A 1971 Punj 297 (300 to 302) 
(FB). (Reversed on another point in A 1976 SC 
367 : 1976 Lab IC 294.) 

(7) Consulting the Public Service Commission 
while making the promotion means inviting its 
opinion after it has considered the cases of all 
officers whether proposed to be promoted or 
superseded. 1972 BLJR 205 (209). 

(7-A) The consultation contemplated in Cl. (3) 
(b) of the Article is with reference to the person 
who is proposed to be appointed or promoted by 
the State Government. The proposal as such, 
therefore, will have to go in some form or 
other to the Commission. Hence, where the 
petitioner’s name was not proposed as such for 
promotion, subsequently the Commission could 
not be asked for considering his name for re¬ 
commendation. (1980) 1 Mad LT 514 (517) 
(Mad). 

(8) Departmental letter on promotions — 
First paragraph containing a decision ‘requiring 


may be", were omitted, ibid. 


consultation with State Public Service Commis¬ 
sion in superseding permanent Government em¬ 
ployees* — Second paragraph informing ‘accord¬ 
ingly* the requirement ‘to obtain the Commis¬ 
sion’s advice in matters of promotion’ — Held 
both paragraphs should be read together — Con¬ 
sultation of the Commission in all cases of promo¬ 
tion irrespective of any supersession was not 
intended. 1970 BLJR 14 (21) (DB). 

(9) Promotion to post of Superintendents of 
Industrial Centres — Selection by Public Ser¬ 
vice Commission — Promotees selected from 
two services of Industries Department — Inter 
se seniority of promotees — To be determined 
by State Government according to service rules 
— Consultation with Public Service Commission 
—- ^Not necessary. 1979 Lab IC 23 (26) (DB) 

(10) Expression "from one service to another” 
occurring in Cl. 3 (b) of the Article — It is 
used in relation to the word "transfer” and does 
not govern the word "promotion’* so as to 
mean "promotion from one service to another”. 
A 1972 Pat 4 (5). 

(11) Promotion — The promotion of Super¬ 
visor to the cadre of Sub-Engineer comes with¬ 
in the purview of Article 320 (3) (b) of the 
Constitution. 1973 Lab IC 139 (168) (Andh Pra) 
(FB). 

(12) Officiating promotion op a temporary 
basis — Reversion on ground of unsatisfactory 
confidential record as advised by Public Ser¬ 
vice Commission — State Government, held 
could not be said to have acted mechanically. 
1977 Lab IC 1959 (1969) (Bom). 

(13) Where the Government promoted a 
Reader in Physics as professor subject to con¬ 
currence of the Public Service Commission and 
when the Commission did not concur, the Gov¬ 
ernment passed an order of reversion, without 
independently reviewing the matter. Held that 
as the Government is the ultimate power to pro¬ 
mote the official, and the Commission being 
only an advisory body, the Government had 
abdicated its duty in the matter of promotion 

of the petitioner. 1975 Lab IC 1393 (1395) 
(Kant). 

_ .. _—. in regard to appointment and 

promotion Cannot be abdicated by Govern¬ 
ment in favour of Public Service Commission 
^7 Government acting on advice of Public Ser- 
vnce Commission — Inference that Government 
acted on it mechanically without applying its 
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(Andh Pra). 
Commission 

A 1955 


O O 


Council of 
Commission 


Article 320 — Note 5 (contd.) 

mind cannot be drawn readily. A 1970 Madh 

Pra 167 (167) (DB). 

6. Clause (3) (e).— Scope and object of.-—^ 

(1) The advice of the Public Service Commis¬ 
sion is not binding on the Government. A 1957 
SC 912 (916) 00 1980 Lab IC (NOC) 97 (All) 
°° (1953) 57 Cal WN 157 (161) 00 A 1962 SC 
1130 (1133) 00 A 1966 Mys 220 (225) (DB). 

[See A 1956 Mys 20 (27) : ILR (1955) Mys 
597 (DB).] 

(2) The object of Clause (3) (c) is to give an 
assurance to the services that an independent 
body has considered the action proposed to be 
taken against a particular person and also to 
afford the Government unbiased advice on 
matters affecting morale of the public services. 
A 1957 SC 912 (916). 

[See (1959) 2 Lab LT 261 (264) 

(Consultation with Public Service 
before dismissal is not mandatory.) 

Punj 1 (3).] 

(3) The report received by the 
Ministers from the Public Service 
under Article 320 (3) (c) is privileged document 
as its disclosure would lead to injury to public 
interest. A 1961 SC 493 (512). (A 1921 Cal 
282 and A 1944 Lah 434, Overruled; A 1960 
Punj 407, Reversed.) 

(4) Though the Union Public Service Com¬ 
mission has to be consulted in all disciplinary 
matters, it is not an appellate authority over the 
Enquiry Officer. A 1962 SC 1130 (1132, 1133). 

(5) The power to revert a gazetted Govern¬ 
ment servant vests exclusively in the Govern¬ 
ment and not in the Public Service Commis¬ 
sion, though the latter has to aid and advice 
Government by their opinion. A 1966 Orissa 
173 (183) 00 A 1964 Cal 265 (270). 

7. Stage at which the Public Service Commis- 
sion is to be consulted.— (1) It is enough if tnc 
Public Service Commission is consulted at some 
stage before the final order imposing the penalty 
is passed. A 1957 Andh Pra 794 (804) (DB). 

[See A 1957 SC 8S2 (883).] 

(2) Where the Public Service Commission is 
consulted before the show cause notice unc er 
Article 311 (2) is given to the Officer and he 
does not show any cause in reply to the notice, 
it is not necessary to consult the Public Service 
Commission again before the final order is 
passed against the officer. A 1955 SC 160 ^J f> )* 

(3) A Government servant cannot claim that 
notice issued to him to show cause against the 
action proposed to be taken against him should 
have been issued to him after the expression ot 
opinion bv the Public Sen/ice Commission. A 
1960 Mad 393 (393) 00 (1956) 2 Mad LJ 14o 

^11) Once the Governor has passed an order 
imposing the penalty no question of consulta¬ 
tion with the Public Service Commission arises. 

ILR (1956) Punj 1213 (1230) 

8 “All disciplinary matters’.— (1) Clause t V 
( c ) applies to every kind of disciplinary ac ion 
proposed to be taken in respect of a part.cular 
person. A 1356 SC 2S5 (292). 

(“>) Suspension proceedings partake ot he 
nature of the disciplinary matter within the 
meaning of Clause (3) (c) A 19o8 ker ,2 (74) 
(DB) 00 A 1954 Cal 60 (63) (DB). 

(3) The termination of service of a P^ rs ™} 
in accordance with the terms of contract of 
service, is not a disciplinary / JS tt fX m reqUiri 9 
consultation. A 1953 Pat 9- (95) (DB). 


(4) If a person is appointed to a temporary 

post, his period of appointment will expire when 
the post itself is abolished. In such a case 
there is no question of any disciplinary action 
so as to make the consultation with the Pub¬ 
lic Service Commission necessary. A 1955 Pat 
353 (357) (DB). ; ' 

(5) Reduction in rank being a disciplinaiy 
matter requires consultation with the Publia 
Service Commission. A 1952 Pepsu 152 (155) 
(DB). 

(6) Where the reversion of a Government 
servant from the higher officiating post to hu 
original substantive post is by way of penalty, 
the Public Service Commission must be con¬ 
sulted in the matter. A 1955 Pepsu 106 (109) 
°° A 1954 Pepsu 98 (104) 00 A 1952 Nag 288 
(289) (DB) °® A 1952 Pepsu 152 (155) (DB). 

(7) Where the order reverting to a lower 
post does not amount under the Fundamental 
Rules to a penalty, there is no need to consult 
the Public Service Commission. A . 1957- Punj 
191 (196) (DB) °° A 1954 Pensu 98 (104). 

(8) Clause (3) (c) is inapplicable where a 

Government servant is made to retire compul¬ 
sorily on account of Government Policy and 
not as a matter of disciplinary action. A 1953 
Trav-Co 140 (144) (DB). v w > 

[See also A 1954 Pat 187 (190) : ILR 32 

Pat 708 (DB).] . r ') , , 

(9) Where there is no question of punish¬ 
ment or disciplinary action, consultation with 
the Public Service Commission is not necessary. 
A 1954 Trav-Co 32 (33) (DB) 00 A 1953 

Trav-Co 140 (144) (DB). .. 

(10) Where a Government servant applies 
for leave preparatory to retirement and is re- 
tired thereafter, there is no need to consult the 
Public Service Commission. A 1952 Trav-Co 

409 (411). . . . . 

(11) High Court exercising power by promot¬ 
ing some members to higher posts in super¬ 
session of plaintiff’s claim according to seniority 
list — Consultation with State Public Service 
Commission not necessary. A 1962 bC a/u* 

(17 (12)’ Kerala Public Service Commission (Con¬ 
sultation) Regulation (1957), Rule 9 — 
is no obligation on State Government to con¬ 
sult Commission in matters relating to dicmi 
officers — Public Service Commission sti con- 

o£ or illegal! 

A (13) 3 D^dsion ^to 0 *' take disciplinary actian 

as? r a-g 

should form subject-matter of consnltatmn. 

A 1961 Cal 1 (6) (SB). . 

9 Persons to whom Clause (3) (c) is app i- 
cabie.— fl) The clause does not apply to ser¬ 
vants of Sindri Fertilizers and Chemicals Ltd 
'is thev are not servants of Union or Mate 
Government. A 1957 Pat 10 (14) (DB). 

(2) The phrase “persons serving under the 
Government of India or the Government ot a 
State” seems to have reference to such persons 
in respect of whom the administrative control 
is vested in the respective executive Govern¬ 
ments. A 1956 SC 285 (294). 

(3) The clause does not apply to members 
of the staff of High Court. A 1956 SC 285 

^^(4)* High Court recommending to Governor 
dismissal of judicial officer — Governor to ao 
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cept such recommendation — Public Service 
Commission not to be consulted — Judicial 
Officers although holding post in civil capacity 
do not serve under Government of a State. 

A 1976 SC 2490 (2497) 00 A 1975 Punj 2G5 
(278) (FB). 

(5) Clause (3) (c) applies only to those per¬ 
sons to whom Clause (1) of Article 320 applies, 
that is, to those who are recruited through exa¬ 
mination held by the Public Service Commission. 

A 1954 Cal 60 (63) (DB) 00 A 1955 Cal 183 

<18 $ A Notification issued under the Proviso to 
Clause (3) may have the effect of removing 
from the operation of Cl. (3) (c) a particular 
class of persons. A 1955 Mad 468 (469). 

(7) Employees of the State Bank of India 
are servants of a statutory corporation and are 
not civil servants of the Union Government 
within the meaning of Art. 320 (3) (c). A 1958 
Pat 418 (419) (DB). 

10. “Including memorials or petitions relat¬ 

ing to such matters.”— (1) A petition of ap¬ 
peal presented by a dismissed Government ser¬ 
vant comes under the words “memorials or 
petitions” and it cannot, therefore, be rejected 
without first consulting the Service Com¬ 

mission. ILR (1951) 1 Raj 134 (loO) (DB) 

1952 Raj LW 118. . 

(2) An application for review would be 
covered by the words “memorials and peti- 

tions.” A 1957 SC 912 (916). 

(3) Article 320 does not mean that the State 
should consult the commission as many times 
as the Government servant against whom disci¬ 
plinary action is taken, may choose to hie re¬ 
view petitions. A 1955 SC 160 (166). 

11. Clause (3) (d).— (1) Where a Government 
servant is prosecuted for the offence or cheat¬ 
ing by submitting false travel bills and taking 
money on them and is acquitted, his claim to 
reimbursement of expenses incurred by him m 
defending himself should be dealt with under 
Clause (3) of this Article. A 1957 Assam 143 
(145) (DB). 

12. Clause (3), Proviso.^ (1) The proviso 
governs all the clauses of sub-article (3) ot 
Article 320. A 1958 Andh Pra 35 (37) (DB). 

(2) The proviso enables the President or the 
Governor to make regulations specifying the 
matters in regard to which consultation with 
the Public Service Commission is not necessary. 
A 1957 Manipur 7 (9). 

(3) A regulation made by the Governor under 
the Proviso to Cl. (3) of this Article, like the 
rules made by the Governor under Article 309, 
has statutory force and is quasi-legislative in 
character. Therefore, the character of such re¬ 
gulation is completely different from the char¬ 
acter of an order made in exercise of the exe¬ 
cutive powers of the State under Article 166. 
ILR (1973) Andh Pra 649 : 1974 Lab IC 200 
( 202 ). 

,* (4) It is within the powers of the Governor 
to limit the functions of the Public Service 
Commission and if any appointment is taken 
out of the purview of the Public Service Com¬ 
mission, it is well covered by the provisions of 
the Constitution. If such appointments have 
been taken out from the purview of the Public 
Service Commission bv enacting a valid rule, 
the Government is fully empowered to make 
' appointment for any length of period against 


any post without consulting the Public Service 
Commission. 1968 Lab IC 1605 (1622). 

(5) Consultation with the Public Service Com¬ 

mission may be dispensed with in regard to 
disciplinary matters in cases mentioned in the 
Regulation. A 1958 Andh Pra 35 (37) (DB) 

•° A 1958 Ker 72 (74) (DB) 00 ILR (1957) 
Andh Pra 715 (725) (DB) 00 A 1957 Pat 676 
(678) (DB) 00 A 1956 Mad 220 (222) 00 (1960) 

2 Lab LJ 165 (168) (Andh Pra) (DB) 00 (1957) 

2 Andh WR 425 (430) 00 ILR (1957) 9 Assam 
223. 

[See A 1958 Andh Pra 240 (251) (DB).l 

(6) Where a notification dispensing with the 
need to consult the Public Service Commission 
with reference to appointment to certain office 
is issued after the appointment is made, such 
appointment without consulting the Public Ser¬ 
vice Commission will be valid where it is to 
take effect after the notification. A 1957 Mad 
17 (19) (DB). 

(7) Though the Public Service (Commission) 
Consultation Regulations under the proviso dis¬ 
pensing with consultation with the Public Ser¬ 
vice Commission came into force only after the 
inquiry against a public servant had started, 
they will apply if they are in force at the time 
when Government was satisfied that action 
was necessary. A 1956 Trav-Co 158 (159). 

[But see A 1958 Bom 167 (169) : ILR (1957) 
Bom 120 (DB).] 

(8) The Public Service Commission Regula¬ 

tions (1955), framed under proviso to Cl. (3) of 
the Article, merely provide that under certain 
circumstances consultation with the State Pub¬ 
lic Service Commission is not necessary. They 
cannot and do not confer any power to make 
any appointment. These Regulations cannot 
be treated as a source of power to make ap¬ 
pointment. 1977 Lab IC 1397 (1403) (DB) 

(Cal). 

(9) The expression “other services and posts 
in connection with the affairs of a State’* 
means services and posts other than all-India 
Services and other services and posts in con¬ 
nection with the affairs of the Union. A 1956 
Trav-Co 158 (159). 

(10) Regulations and Notifications made 
under the corresponding Section 266 (3) of the 
Government of India Act, 1935, making it un¬ 
necessary to consult the Public Service Com¬ 
mission in any matter, continue in force even 
after the Constitution, under Article 313. A 
1957 All 436 (438) 00 A 1957 Pat 676 (678) 
(DB) 00 A 1956 Pat 228 (232) (DB) 00 A 1955 
Nag 163 (165) (DB) 00 A 1954 All 813 (814, 
815) (DB). 

(11) Under the Hyderabad Rules the Gov¬ 
ernment is not prohibited from consulting the 
Commission nor does it act illegally if it con¬ 
sults the Commission. A 1968 Andh Pra 364 
(370) : 1968 Lab IC 1499. 

(12) Imposition of any punishment on a 
Government servant by the Governor under 
Rule 26 of the Mysore Civil Service (Classifica¬ 
tion, Control and Appeal) Rules (1957), does 
not require consultation with Public Service 
Commission, in view of Regulations 3 and 5 
of the Mysore Public Service Commission (Con¬ 
sultation) Regulations (1958), framed under 
proviso to Cl. (3) of this Article. (1972) 1 Mys 
LJ 142 (145, 146) (DB). 

(13) Under the Jammu and Kashmir Public 
Service Commission (Limitation of Functions) 
Regulation, 1957 the Public Service Commission 
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321. Power to extend functions of Public Service Commissions.— An Act 
made by Parliament or, as the case may be, the Legislature of a State may 
provide for the exercise of additional functions by the Union Public Service 
Commission or the State Public Service Commission as respects the services of 
the Union or the State and also as respects the services of any local auth¬ 
ority or other body corporate constituted by law or of any public institution. 

[Government of India Act (1935), S. 267.] 

322. Expenses of Public Service Commissions.— The expenses of the 
Union or a State Public Service Commission, including any salaries, allow- 


Article 320 — Note 12 (contd.) 
has to be consulted in all appointments like 
that of a Principal. If apointment to the post 
of a Principal is made without consulting the 
Commission and in spite of its protest the ap¬ 
pointment is not in accordance with law and 
the Constitution. A 1968 J and K 26 (31, 32) : 
1968 Lab IC 132. 

(14) Regulation under Cl. (3) of the Article 
—r Assam Public Service Commission (Limita¬ 
tion of Functions) Regulation (1951), Regula¬ 
tion 3 (f) —- Taking over of private college by 
Government — Continuance of existing staff as 
temporary employees under Regn. 3 (f) is legal. 
Assam LR (1969) Assam 202 (207) (DB). 

(15) Where the President proposes to make 
an order of dismissal, removal or reduction in 
rank after being satisfied that such action is 
necessary in the interest of the security of the 
State it shall not be necessary for the President 
to consult the Commission. A 1958 Bom 283 
(290) (DB). 

(16) Promotion from Grade IV to integrated 
Grades II and III of General Cadre of I. F. S 
(B) — As posts in Grade IV and those of inte¬ 
grated Grades II and III belong to one and 
the same Central Service Class II the Commis¬ 
sion need not be consulted in matters of such 
promotion. 1972 Lab IC 603 (610) (Delhi). 

13. Clause (4).— (1) The Public Service Com¬ 
mission need not be consulted by the State 
Government with respect to the making of 
provisions for reservation of appointments in 
favour of backward classes of citizens. A 1956 


Mys 20 (25) (DB). 

14. Clause (5).— (1) The provision in Cl. (5) 
as to laying of the Regulations before the Legis¬ 
lature has been held to be only directory and 
not mandatory. A 1955 Cal 451 (459) (DB) 

A 1955 Pepsu 97 (102). 

[But see A 1957 Manipur 7 (9).l 

(2) Clause (5) of this article applies on y to 

Regulations made under the proviso to Cl. (-V 
and cannot be considered as requiring that the 
Regulations made under the Government of 
India Act. 1935, should be laidI before the 
Legislature. A 1954 All 813 (815) (DB) 

(1953) 57 Cal WN 157 (}61). 

[See also A 1956 Sau 14 (20) (DB).] 

(3) Where there is nothing on the record to 
show whether or not the old Regulations fram¬ 
ed under Section 266 (3) of the Government of 
India Act, 1935 were laid before the Parlia¬ 
ment after their adaptation by the Adaptation 
of Laws Order, 1950, it must be deemed that 
the provisions of Cl. (5) of Art 320 were com¬ 
plied with. A 1958 Manipur 35 (36, 37). 

15. Position of the Public Sendee Comm.s- 
sion vis-a-vis Government.— (1) The F,,l)l1 ^ 
Service Commission in an independent body and 
is not an authority subordinate to the Govern¬ 
ment. See A 1955 Madh B 56 (60) (DB). 


(2) Government cannot dictate the procedure 
to be adopted by the Public Service Commis¬ 
sion — It is for the Commission to regulate its 
own procedure. 1971 J & K LR 211 » (219) 
(DB). 

(3) The Public Service Commission is not an 
authority exercising any power under the Con¬ 
stitution. A 1956 Mys 20 (25) (DB). 

(4) The function of the Public Service Com¬ 
mission is purely advisory and its advice is not 
binding on the Government. A 1958 Madh Pra 
135 (142) (DB) 00 A 1956 Manipur 34 (40) 00 
A 1958 Tripura 28 (31) 00 A 1978 MP 59 (63) 
00 1978 Lab IC 594 (FB) (Madh Pra) 00 1970 
Lab IC 160 (162) : 35 Cut LT 1223 (DB) 
(Orissa). 

(5) It is not open to the Public Service Com¬ 
mission to refuse any information wanted by 
the Government. A 1956 Mys 20 (27) (DB). 

(6) The Public Service Commission is a con¬ 
stitutional bodv charged with certain constitu¬ 
tional rights, duties and obligations. Article 321 
does recognise the possibility of extending the 
functions of the Public Service Commission. 
But it can only be done by an Act of the State 
Legislature under Article 321. A 1958 Cal 
345 (348, 349, 350). 

(7) Public Service Commission cannot identi¬ 
fy itself with Government Authorities — Com¬ 
mission cannot change its decisions to suit the 
views of Government Authorities. 1968 Lab IC 
1377 (1380) : (1968) 1 Mad LJ 348. 

(8) Public Service Commission —- Duty of 
— Qualifications laid down by Public Service 
Commission for recruitment to certain post — 
Invitation for applications for the posts does 
not hold out any promise for selection and for 
appointment — Government can alter qualifica¬ 
tions and Public Service Commission can select 
candidate on basis of altered qualifications. 
1970 Ker LR 22 (3(» : (1969) 1 Lab LJ 215. 

Article 321 

(1) Constitution does not recognise in 
Article 321 the possibility of extending the 
functions of the Public Service Commission. 
Under this provision only additional func¬ 
tion can be entrusted to the State Public 
Service Commission. But it can only be 
done by an Act of the State legislature. It 
cannot be done by any private or depart¬ 
mental arrangement between the Commis¬ 
sion and the Government. A 1958 Cal 345 
(350). 

(2) The State Financial Corporation 
(Kerala) really comes within State sphere 
in its activities and Article 321 enables the 
Legislature to give such additional func¬ 
tions to the State Public Service Commis¬ 
sion in respect of recruitment of the per¬ 
sonnel to the State Financial Corporation. 
ILR (1976) Ker 674 (690). 
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ances and pensions payable to or in respect of the members or staff of the 
Commission, shall be charged on the Consolidated Fund of India or, as the case 
may be, the Consolidated Fund of the State, 
i [Government of India Act (1935) S. 268.] 

323. Reports of Public Service Commissions.— (1) It shall be the duty of 
the Union Commission to present annually to the President a report as to 
the work done by the Commission and on receipt of such report the President 
shall cause a copy thereof together with a memorandum explaining, as re¬ 
spects the cases, if any, where the advice of the Commission was not accept¬ 
ed, the reasons for such non-acceptance to be laid before each House of Par¬ 
liament. 

(2) It shall be the duty of a State Commission to present annually to 
the Governor a [* *] of the State a report as to the work done by the Com¬ 
mission, and it shall be the duty of a Joint Commission to present annually 
to the Governor a [ * * ] of each of the States the needs of which are served 
by the Joint Commission a report as to the work done by the Commission in 
relation to that State, and in either case the Governor b [ * * * * ] shall, on 
receipt of such report, cause a copy thereof together with a memorandum ex¬ 
plaining as respects the cases, if any, where the advice of the Commission 
was not accepted, the reasons for such non-acceptance to be laid before the 
Legislature of the State. 

(a) Words "or Rajpramukh" were omitted by the Constitution (Seventh Amend¬ 
ment) Act, 1956, S. 29 and Schedule (1-11-1956). 

(b) Words "or Rajpramukh, as the case may be," were omitted, ibid. 

a [PART XIVA 
TRIBUNALS 

323A. Administrative tribunals.— (1) Parliament may, by law, provide 
for the adjudication or trial by administrative tribunals of disputes and com-: 
plaints with respect to recruitment and conditions of service of persons ap-j 
pointed to public services and posts in connection with the affairs of the Union 
or of any State or of any local or other authority within the territory of India 



Article 323 

(1) As under the Government of India 
Act, 1935, the status of the Public Service 
Commission is advisory under the Constitu¬ 
tion. But there is a provision under Arti¬ 
cle 323 which was not to be found in the 
Act of 1935, viz., that annually the Presi¬ 
dent or the Governor or Rajpramukh shall 
have to explain to the Legislature the rea¬ 
sons why in the particular cases the advice 
of the Commission could not be accepted. 
A 1956 Manipur 34 (40). 

(2) It is not incumbent on the State Gov¬ 
ernment under Rule 13 (3) of M. P. Educa¬ 
tional Service (Collegiate Branch) Recruit¬ 
ment Rules (1967) to fill vacant posts in 
accordance with recommendations of the 
Public Service Commission. However if the 
vacancy has to be filled up the Government 
has to make appointments strictly in accord¬ 
ance with list sent by the Commission. The 
Government cannot alter the order of 
merit A 1978 MP 59 (64) : 1978 Lab IC 594 
<FB).' 

(3) Where the Government does not ac¬ 
cept the recommendation of the Public 
Service Commission the matter is not justi¬ 
ciable except on the ground of fraud or 
mala fldes. A 1978 MP 59 (63) (FB). 

(4) Functions of Public Service Commis¬ 
sion are only advisory — Government is 
not bound to follow the advice or recom¬ 
mendation tendered by the Commission. A 


1958 Tripura 28 (31). 

(5) Public Service Commission cannot 
withhold any information wanted by Gov¬ 
ernment. A 1956 Mys 20 (26) (DB). 

(6) Section 137 of the Constitution of 
J. and K. (1956) which corresponds to Arti¬ 
cle 323 is directory and not mandatory. A 
1968 J and K 26 (31). 

Article 323A 

(1) The intention in enacting Art. 323A 
is that in case the Parliament in exercise 
of the powers conferred on it by the said 
article chooses to make a law as contem¬ 
plated by the said article, the provisions 
contained in Article 254 of the Constitution 
will be attracted. It is not the intention of 
the Parliament to cover the whole field 
in regard to Administrative Tribunals. 
Hence there cannot be said to be any re¬ 
pugnancy between the U. P. Public Ser¬ 
vices (Tribunals) Act (17 of 1976) and the 
Central law. 1979 Lab IC 181 (183) : (1979) 
1 Lab LN 241 (All). 

(2) At the time the U. P. Public Services 
(Tribunals) Act 1976 was enacted Entry 3 
of the State list contained the words "Ad¬ 
ministration of Justice”. Now the same 
power is contained in the concurrent list 
and gives jurisdiction to both the State 
and the Central Legislature to make Law 
concerning the establishment of Administra¬ 
tive Tribunals. 1977 Lab IC (NOC) 48 (All). 
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or under the control of the Government of India or of any corporation owned 
or controlled by the Government. 

(2) A law made under clause (1) may— 

(a) provide for the establishment of an administrative tribunal for the 
Union and a separate administrative tribunal for each State or for two 
or more States; 

(b) specify the jurisdiction, powers (including the power to punish for con¬ 

tempt) and authority which may be exercised by each of the said tri¬ 
bunals; . 

(c) provide for the procedure (including provisions as to limitation and 

rules of evidence) to be followed by the said tribunals; 

(d) exclude the jurisdiction of all courts, except the jurisdiction of the Sup¬ 
reme Court under article 136, with respect to the disputes or complaints 
referred to in clause (1); 

(e) provide for the transfer to each such administrative tribunal of any 

cases pending before any court or other authority immediately before 
the establishment of such tribunal as would have been within the juris¬ 
diction of such tribunal if the causes of action on which such suits or 
proceedings are based had arisen after such establishment; 

(f) repeal or amend any order made by the President under clause (3) of 

article 371D; 

(g) contain such supplemental, incidental and consequential provisions (in¬ 
cluding provisions as to fees) as Parliament may deem necessary for 
the effective functioning of, and for the speedy disposal of cases by, 
and the enforcement of the orders of, such tribunals. 

(3) The provisions of this article shall have effect notwithstanding any¬ 
thing in any other provision of this Constitution or in any other law for the 
time being in force. 

323B. Tribunals for other matters.— (1) The appropriate Legislature 
may, by law, provide for the adjudication or trial by tribunals of any dis¬ 
putes, complaints, or offences with respect to all or any of the matters spe¬ 
cified in clause (2) with respect to which such Legislature has power to make 

laws. 

(2) The matters referred to in clause (1) are the following, namely: 

(a) levy, assessment, collection and enforcement of any tax; 

(b) foreign exchange, import and export across customs frontiers; 

(c) industrial and labour disputes; 

(d) land reforms by way of acquisition by the State of any estate as defined 
in article 31A or of any rights therein or the extinguishment or modi¬ 
fication of any such rights or by way of ceiling on agricultural land or 


in any other way; 

(e) ceiling on urban property; 

(f) elections to either House of Parliament or the House or either House 

of the Legislature of a State, but excluding the matters referred to in 


article 329 and article 329A; . . _ _, , 

(g) production, procurement, supply and distribution of foodstuffs (inc - 
ing edible oilseeds and oils) and such other goods as the President may, 
by public notification, declare to be essential goods for the purpose of 
this article and control of prices of such goods; 

(h) offences against laws with respect to any of the matters specified in 
sub-clauses.(a) to (g) and fees in respect of any of those matters; 

(i) any matter incidental to any of the matters specified in sub-clauses (a) 


to (h). 

(3) A law made under clause (1) may- 
fa) provide for the establishment of hierarchy of tribunals; 

(b) specify the jurisdiction, powers (including the power to punish for con' 
tempt) and authority which may be exercised by each of the said tri 
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(c) provide for the procedure (including provisions as to limitation and 

rules of evidence) to be followed by the said tribunals; 

(d) exclude the jurisdiction of all courts, except the jurisdiction of the Sup¬ 
reme Court under article 136, with respect to all or any of the matters 
falling within the jurisdiction of the said tribunals; 

(e) provide for the transfer to each such tribunal of any cases pending be¬ 
fore any court or any other authority immediately before the establish¬ 
ment of such tribunal as would have been within the jurisdiction of 
such tribunal if the causes of action on which such suits or proceedings 
are based had arisen after such establishment; 

(f) contain such supplemental, incidental and consequential provisions (in¬ 

cluding provisions as to fees) as the appropriate Legislature may deem 
necessary for the effective functioning of, and for the speedy disposal 
of cases by, and the enforcement of the orders of, such tribunals. 

(4) The provisions of this article shall have effect notwithstanding any¬ 
thing in any other provision of this Constitution or in any other law for the 
time being in force. 

Explanation.—In this article, "appropriate Legislature”, in relation to 
any matter, means Parliament or, as the case may be, a State Legislature 
competent to make laws with respect to such matter in accordance with the 
provisions of Part XI.] 

(a) Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 46 (3-1-77). 


PART XV 
ELECTIONS 


324. Superintendence, direction and control of elections to be vested in 
an Election Commission 1 *.— (1) The superintendence, direction and control of 
the preparation of the electoral rolls for, and the conduct of, all elections to 
Parliament and to the Legislature of every State and of elections to the of¬ 
fices of President and Vice-President held under this Constitution *[***] 
shall be vested in a Commission (referred to in this Constitution as the Elec¬ 
tion Commission). 


ARTICLE 324 — SYNOPSIS 

1. Scheme of Part 15. 

2. Executive authority of Election Com¬ 

mission. 

3. Election Tribunal. 

1. Scheme of Part 15.— (1) Part XV of 

the Constitution is really a Code in itself 
providing the entire ground work for en¬ 
acting appropriate laws and setting up 
suitable machinery for the conduct of 
elections. A 1952 SC 64 (68, 69). 

[See A 1964 Raj 126 (130) (DB).l 

(2) The purpose behind part XV of the 
Constitution is that the conduct of elections 
should be left unhindered in the hands of 
the Election Commission and the working 
of the election machinery should up to 
the stage of declaration of the election re¬ 
sults be not arrested by judicial or as far 
as may be by any other process. A 1952 All 
511 (512, 513) (DB). 

(3) Upon the resignation of a member in 
the Legislature the seat becomes vacant 
under Article 190 (3) (b) of the Constitu¬ 
tion. Section 150 of the Representation of 
the People Act cannot whittle down its 
force and effect. (1967) 2 Andh WR 53 (DB). 


(4) The word ''election** in Part XV con¬ 
notes the entire procedure to be gone 
through to return a candidate to the legis¬ 
lature. a 1968 Manipur 84 (93). 

(5) The power to decide a dispute regard¬ 
ing recognition to political parties and allot 
symbols is a part of the State’s judicial 
power and power was conferred on the 
Election Commission by Article 324 of the 
Constitution. A 1977 SC 2155 (2165). 

(6) Functions referred to in Art 324 (6) 
include powers as well as duties. The Com¬ 
mission is entitled to exercise certain 
powers under Article 324 itself on its own 
right in an area not covered by the Repre¬ 
sentation of the People Act and the Rules 
The Election Commission is competent in 
an appropriate case to order re-poll of an 
entire constituency where necessary. It will 
be an exercise of power within the ambit 
of Article 324. A 1978 SC 851 (894). 

(7) Powers of Election Commission — 
Each one of two groups in 'Shiromani 
Akali Dal claiming that their group was 
'Shiromani Akali Dal* — Press as well as 
public calling one group as 'Master Tara 
Singh Group’ and the other as 'Sant Fateh 


"A” in the citations stands for AIR 


rvol. 10] 4 A. M. 17 
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(2) The Election Commission shall consist of the Chief Election Commis¬ 

sioner and such number of other Election Commissioners, if any, as the Pre¬ 
sident may from time to time fix and the appointment of the Chief Election 
Commissioner and other Election Commissioners shall, subject to the provi¬ 
sions of any law made in that behalf by Parliament, be made by the Presi- 
dent. ' * , 

(3) When any other Election Commissioner is so appointed the Chief Elec¬ 
tion Commissioner shall act as the Chairman of the Election Commission. 

(4) Before each general election to the House of the People and to the 
Legislative Assembly of each State, and before the first general election and 
thereafter before each biennial election to the Legislative Council of each 
State having such Council, the President may also appoint after consultation 
with the Election Commission such Regional Commissioners as he may con¬ 
sider necessary to assist the Election Commission in the performance of the 
functions conferred on the Commission by clause (1). 

(5) Subject to the provisions of any law made by Parliament, the condi¬ 
tions of service and tenure of office of the Election Commissioners and the 
Regional Commissioners shall be such as the President may by rule deter¬ 
mine : 

Provided that the Chief Election Commissioner shall not be removed from 
his office except in like manner and on the like grounds as a Judge of the 
Supreme Court and the conditions of service of the Chief Election Commis¬ 
sioner shall not be varied to his disadvantage after his appointment: 


jurisdiction vested in him. In such a case, 
the Election Commission can in exercise of 
its executive power under Article 324 of 
the Constitution and Section 21 (3) of the 
Representation of the People Act direct a 
special revision of the electoral roll for the 
said constituency. A 1968 Andh Pra 218 
(221) (DB). 

(5) Articles 324 and 327 show that the 
conduct of elections is vested in the Elec¬ 
tion Commission though the law is to be 
made by Parliament. A 1958 Madh Pra 299 
(301) (DB). 

(6) The Union and State Governments 
adopted the arrangement that State Gov¬ 
ernment would initially bear all expenses 
and collect all receipts of sale proceeds ana 
finally liabilities would be divided half and 
half. By this arrangement, District Election 
Officer, a State servant, can exercise the 
power to collect sale proceeds of electoral 
rolls which remain with State Government. 
A 1969 Orissa 263 (264, 265). * 

(7) Article 324 provides that superintend¬ 
ence, direction and control of elections 
shall be vested in Election Commission. It* 
therefore, cannot be said that when com¬ 
mission issues direction, it does so not on 
its own behalf but as the delegate of some 
other authority. A 1972 SC 187 (200). 

(8) When an order of fresh poll under 
Art. 324 (1) of the Constitution is made it 
cannot be questioned except by an election 
petition under the Act. A 1978 SC 851 (894). 

(9) Under Article 324 the Election Com¬ 
mission is entrusted with the superintend¬ 
ence, direction and control of the conduct 
of elections. This implies that the Commis¬ 
sion must take all necessary measures to 
ensure that a proper and fair poll is taken 
in every election and if the commissio- 
becomes satisfied that on account of some 
circumstances that has supervened since 
the original date of polling was fixed, 


Article 324 — Note 1 (contd.) 

Singh Group’ — Election Commission ac¬ 
cepting that nomenclature — Held on facts 
and circumstances of the case Commission 
could not be said to have adopted arbitrary 
course and that such power was implied in 
Article 324 and also in its power to allot 
symbols. (1967) 29 Elec LR 53 (58) (Delhi). 

2. Executive authority of Election Com¬ 
mission.— (1) The executive authority of 
the Election Commission under this article 
cannot be limited by any law passed by 
Parliament under the provisions of Arti¬ 
cle 327. There is also no provision in any 
article of the Constitution as to the man¬ 
ner in which the Election Commission 
would exercise its authority under Arti¬ 
cle 324. It is a matter of internal arrange¬ 
ment over which the Election Tribunal has 
full competence and control. A 1953 Pat 
(294) (DB). 

(2) It is not open to the Election Com¬ 
mission to prescribe a form of oath for 
presidential candidate. Such power cannot 
be spelt out of Article 324. A 1968 SC 904 

(910). 

(3) (Obiter) — In matters governed by the 

Representation of the People Act. the Elec 
tion Commission is bound to follow the 
provisions of the Act m respect of the ex 
press directions contained in the Act pass 
ed by the Parliament, in the exercise of it 
powers under Article 327. Article 32 • 

been made subiect to the provisions of the 
Constitution and Article 324 (1) « one of 
such provisions, but the P°wer contained in 
Article 324 (1) is a general power. A 195» 
All 794 (799) (DB). . 

(4) In a case where the Electoral Regis¬ 
tration Officer by mistake or by 
ception prepared electoral roll for a part! 
cular constituency including m it an area 

which does not belong to the con ^ 1 l^f n t 
he must be held to have exceeded the 
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Provided further that any other Election Commissioner or a Regional 
Commissioner shall not be removed from office except on the recommendation 
of the Chief Election Commissioner. 

(6) The President, or the Governor c [* *] of a State, shall, when so re¬ 
quested by the Election Commission, make available to the Election Com¬ 
mission or to a Regional Commissioner such staff as may be necessary for the 
discharge of the functions conferred on the Election Commission by clause (1), 

[Government of India Act (1935), Section 29.] 

(a) Words "including the appointment of election tribunals for the decision of 
doubts and disputes arising out of or in connection with elections to Parlia¬ 
ment and to the Legislatures of the States”, are omitted by the Constitution 
(Nineteenth Amendment) Act, 1966, S. 2 (11-12-1966). 

(b) This Article came into force on 26-11-1949. 

(c) Words "or Rajpramukh”, were omitted by the Constitution (Seventh Amend¬ 
ment) Act, 1956, S. 29 and Sch. (1-11-1956). 


JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in clause (1) of Art. 324, 

the reference to the Constitution shall, in relation to elections to either House of 

the Legislature of Jammu and Kashmir, be construed as a reference to the Con¬ 
stitution of Jammu and Kashmir. 

—See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para. (10)(a) 
(as substituted by C. O. 60, w.e.f. 26-1-1960.) 


325. No person to be ineligible for inclusion in, or to claim to be includ- 
ed in a special, electoral roll on grounds of religion, race, caste or sex — 
Th e r e shall be one general electoral roll for every territorial constituency for 
election to either House of Parliament or to the House or either House of the 

of a . State and no person shall be ineligible for inclusion in any 

.™" or clalm to be included in any special electoral roll for any such 
constituency on grounds only of religion, race, caste, sex or any of them, 

JAMMU AND KASHMIR 

ference^o^ the * ~ 

sub S p e a e r a C a n 0 Mh ) t, ( a n s and Kashmir) ° rder - 1954 - Para - 2 - 


Article 324 — Note 2 (contd.) 

P.? 11 . cannot be taken on that original 
1S * overriding duty of the Com- 
» Q s 7 s ° n ,. to f 1 * a fresh date for the poll. 

R 575 (587) < A11) ** A 1978 

(10) In case of a direction for fresh poll 
issued by the Election Commission no en¬ 
quiry as such is contemplated and there- 
iore no hearing Is intended. A 1978 NOC 
14 : ILR (1977) 2 Delhi 265. 

. tH) Fair hearing is a postulate of deci- 
sion-making. Cancellation of poll, although 
;* aip abridgment of that process is permis- 
sl ole. Article 324 vests wide power and 
where some direct consequence emanates 
irom its exercise, the giving of fair hearing 
*“Ust be considered a functional obligation 
though not a statutory obligation. A 1978 
SC 851 (881). 

(12) The Election Commission has to 
work within the framework of Article 324 
and subject to such other Rules or orders 
which have been framed by virtue of the 
power conferred under Section 169 of the 


Representation of the People Act 1951 Tf 

contract" C t ° h mmiSSi01 ? acts a “anne” 
thp r,7pc tb th ?T- P r °Y Isl °ns of the law or 

to .eSieXXSS of S t h e r ' de ci si on 

W jfaJ 3 1 66 y U74). El6Ction Commission. < A 

r^i 3 * ® ,ect !° n Tribunal.— ( 1 ) Although the 
Tribunal owes its constitution to 
decideCommission, it is appointed to 
ifghte It P i !, tlt i on according to its own 

Election 1 cvJ,™ - sense a servant Of the 
sion ^mission nor can the Commis- 

f R as to how should decide 
a petition. A 1954 Nag 166 (182, 183) (FB). 

r-(?i Th l s a / ticle does not prohibit the ap- 
bunaHo 4 f ° f I? ore . than one Election Trf- 
A1MJ7 (l«" C 0M). m Same area - A 1958 

Article 325 

nn ^ o c °rrec t!on made under Sections 22 

^19501 ^Representation of the People Act 
(1950). Non-inclusion in electoral roll does 

1959 BUR n r79 Cff (D C B) A 1959 Pat 356 (361) 3 
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326. Elections to the House of the People and to the Legislative As¬ 
semblies of State to he on the basis of adult suffrage.— The elections to the 
House of the People and to the Legislative Assembly of every State shall be 
on the basis of adult suffrage; that is to say, every person who is a citizen of 
India a and who is not less than twenty-one years d of age on such date as may 
be fixed b in that behalf by or under any law made by the appropriate Legis¬ 
lature and is not otherwise disqualified under this Constitution or any law 0 
made by the appropriate Legislature on the ground of non-residence, un¬ 
soundness of mind, crime or corrupt or illegal practice, shall be entitled to 
be registered as a voter at any such election. 

(a) See Articles 5 to 11 above and Citizenship Act, 1955, Sections 3 to 10. 

(b) See Section 19 read with Section 21 of the Representation of the People Act, 
1950 (43 of 1950). 

(c) See the Representation of the People Act, 1950 (43 of 1950), S. 16 and Re¬ 
presentation of the People Act, 1951 (43 of 1951), Ss. 42, 141. 


Article 326 


1. Scope.— (1) This article does not apply 
to elections to elected bodies other than 
those specified in the article itself. A 1958 
Raj 96 (100) (DB). 

(2) Section 19 of the Representation of 
the People Act 1950 is in consonance with 
Article 326 of the Constitution wherein 
the minimum qualifying age of 21 years is 
laid down as a qualification for voter for 
election to the House of People and to the 
Legislative Assembly of every State. Conse¬ 
quently those provisions do not govern the 
qualifications of a voter for inclusion of 
the voters’ list prepared under the M. P. 
Panchayats Act. A 1979 Madh Pra 1 (3). 
** A 1979 Pat 130 (142) (FB). (Section 4 of 
the Bihar Panchayat Raj Act (7 of 1948) is 
not against the basic structure of Art. 326 
and is not ultra vires.) 


(3) What the article provides is that 

every adult citizen of India, who is not dis¬ 
qualified in any of the ways mentioned in 
the article, is entitled to get himself enI *oll- 
ed as a voter in the electoral roll. A 1954 
Orissa 87 (91) (DB). •* A 1973 SC 2602 

(2607). 

(4) Mere attainment of the age of 21 
years on the qualifying date does not con¬ 
fer the right to vote because such a person 
may be otherwise disqualified Article 3Zb 
does not impose an obligation upon any 
body to include in the electoral roll the 
name of every person who is above tne age 
of 21 years. It merely gives a right to sucn 

a person unless he is otherwise disqualified 

to have his name included in the electoral 
roll. ILR (1971) 2 Delhi 614 (618). 

(5) If a person’s name is not entered on 
the electoral roll and he is consequently 
deprived of the right of voting, his remedy 
is to proceed under the provisions of the 
Representation of the People Act, to get t 
omission rectified. A 1954 Orissa 87 (91J 

(DB) - 

(6) The adult suffrage as envisaged by 

the article gives only a right to> vote and 
not also a right to stajid for election to a 
particular body. A 1958 Raj 96 ( * 

(7) Where the nomination of the candi¬ 
date is rejected, it is not opjm to i 

to come to the Court alleging that his 
right to vote for any candidate he likes is 


infringed by the rejection of the nomina¬ 
tion. A 1954 Orissa 87 (91) (DB). 

(8) Rule 27-A of the Representation of 

the People (Preparation of Electoral Rolls) 
Rules (1956) cannot be challenged on ground 
that it curtails right of franchise granted 
by Article 326. A 1961 Cal 289 (295, 296, 
297). , „ 

(9) Omission of names in electoral rolls 

— Does not amount to non-compliance 
with the Article. A 1968 Ker 284 (291). 

(10) Residence is not a qualification 
prescribed under Article 326 — It cannot, 
therefore, be tried by Court trying election 
petition under Section 100 (1) (d) (iv) of 
Representation of the People Act (1951). a 
1969 Cal 267 (275). 

(11) Article 326, while mentioning the 
qualifications for being entitled to be J®* 
gistered as a voter, does not add that tn 
person so qualified shall have a right to 
vote. A 1968 Punj 1 (6) (FB). 

(12) A right to vote and a right ., t £ 

at a particular place are . t ' vo .. diff ^F5 n „ 
things. The former is a substantive and a 
statutory right whereas the latter^is a 
question of convenience and it does not 
confer a right on a voter. A 1979 Pat 210 
(2H). 

2. Electoral roll — Entry In — Effect of. 

— (1) The entry of a person’s name as a 
voter in the electoral roll is only pr»m a 
facie evidence that he is qualified to vote, 
but it is not finally conclusive. A 1 9oi> 
Andhra 109 (111. 112). 

(2) Per Full Bench — In the case of a 
person whose name appears in the elec 

roll and who has exercised his vote 
Election Tribunal can go into the question 
whether or not he had attained the age or 
twentyone on the qualifying date, and, 
the finding that he had not, exclude his 
vote from the count. A 1962 Ker 190 (191, 

192, 193, 210) (FB). 

(3) Election challenged on ground^of 
want of qualifying age —■ Section 33 (?) of 
1951 Act no bar for enquiry into - Enmej 
in electoral rolls - No presumption that 
they must be accepted as conclusive proof 
of age. A 1964 Raj 126 (132) (DB). 

(4) Inclusion of name of voter who is 
under 21 years of age in the eiectoral 

_ Breach of Constitution in preparing 
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(d) See Section 4 of the Indian Majority Act, 1875, which lays down the principle 
in regard to computation of age. 

JAMMU AND KASHMIR 

In Art. 326, reference to a State shall be construed as not including a reference 
to the State of Jammu and Kashmir. 

-See Constitution (Application to Jammu and Kashmir) Order, 1954, Para. 2, 

sub-para. (10) (b) (as substituted by C. O. 75.) 

327. Power of Parliament to make provision with respect to elections to 
Legislatures.— Subject to the provisions of this Constitution, Parliament may 
from time to time by law make provision* 1 with respect to all matters relat¬ 
ing to, or in connection with, elections to either House of Parliament or to 
the House or either House of the Legislature of a State including the prepa- 


Article 326 — Note 2 (contd.) 
electoral roll rendering roll a nullity so far 
as voter’s name is concerned and his name 
entered in roll must be deemed as n 9 n est 
for purposes of acceptance or reception of 
his vote. A 1967 Mad 244 (246) (DB) •* A 
1970 Andh Pra 56 (67) (FB). 

(5) Election Tribunal has no jurisdiction 

to permit evidence being led for determin¬ 
ing the question whether a voter is below the 
age of 21 years and therefore is disentitled 
to vote. A 1969 Guj 334 (335, 336). (A 1962 

Ker 190 (FB) and A 1955 Andhra 109 and A 
1967 Mad 244, Dissented from.) 

(6) Election tribunal can enquire into 
age qualification of candidate despite fact 
that his name appears in electoral roll, as 
a voter. A 1970 Andh Pra 56 (67) (FB). 

Article 327 

1. "Subject to the provisions of this Con¬ 
stitution”.— (1) The Parliament cannot 

make, under this article, a law which con¬ 
flicts with the other provisions of the 
Constitution. A 1954 Nag 166 (186) (FB). 

(2) The opening words of Article 327 
"subject to the provisions of this Constitu¬ 
tion” indicate that any law made by Parlia¬ 
ment in exercise of the powers conferred 
by Article 327 would be subject to the 
other provisions of the Constitution in¬ 
cluding Article 324. A 1972 SC 187 (201). 

(3) The executive authority of the Elec¬ 

tion Commission under Article 324 cannot 
be limited by any law passed by Parlia¬ 
ment under the provisions of this article. 
A 1953 Pat 293 (294) (DB) ** ILR (1972) 1 
Punj 1 (20) (FB). x . 

(4) Section 170 of the Representation of 
the People Act, 1951 is not ultra vires. A 
1953 Cal 98 (102). 

(5) The Representation of the People Act 
1951 has been enacted by Parliament under 
provisions of Article 327. Article 327 is sub¬ 
ject to provisions of Article 324. A 1958 All 
794 (799) (DB). 

(6) Combined effect of Articles 324 and 
327 is that conduct of elections is vested in 
the Election Commission, though the law 
is to be made by Parliament. A 1958 Madh 
Pra 299 (301) (DB). 

(7) The Representation of the People 
Act 1951 itself has been enacted by Parlia¬ 
ment under Article 327. Hence it cannot be 
contended that the Election Commission 
°eed not await the disposal of an Election 
Petition. (1967) 2 Andh WR 53 (DB). 

(8) Law made by Parliament pursuant to 
Article 327 has to be read as supplemental 


to and not in derogation of Article 173. A 
1968 Mys 18 (28). 

2. Scope of legislation by Parliament.— 

(1) The words "all matters relating to or in 
connection with elections” are wide enough 
to include all matters arising out of or 
connected with any stage of the entire 
election process. A 1957 SC 694 (698) ** A 

1952 All 511 (513) (DB). 

(2) Parliament had full competence to 

legislate with regard to election offences 
in the manner provided under Sections 131 
(1) (b) and 136 (1) of Representation of the 
People Act which therefore are not ultra 
vires. A 1954 Pat 356 (357) : 1954 Cri LJ 

1132. 

(3) The Representation of the People Act, 
1950, prescribes the mode in which a per¬ 
son can get himself registered as a voter 
in the electoral roll and if his name is not 
registered in the electoral roll and he fails 
to follow the procedure laid down in the 
Act to get the omission rectified, he cannot 
subsequently complain that he has been de¬ 
prived of the right to vote. A 1954 Orissa 
87 (89) (DB). 

(4) Provisions of Act of 1950 providing 
for preparation of electoral rolls are in ac¬ 
cordance with Article 327. A 1968 Manipur 
84 (93). 

(5) Article 327 particularly empowers 
Parliament to make provisions with respect 
to elections of Legislature. Sections 33, 34 
and 158 of the Representation of the People 
Act (1951) are matters pertaining to con¬ 
duct of elections and are beyond the pale 
of challenge under Article 329 of the Con¬ 
stitution. A 1976 Guj 66 (72). 

(6) The manner in which a vote cast by 
a registered voter is to be challenged is a 
matter for legislation by Parliament under 
Article 327. A 1968 Punj 1 (5) (FB). 

(7) The power of the State legislature to 
make a law on the subject of election is 

subordinate to the Parliament’s power. A 
1954 Madh B 111 (112) (DB). 

(8) Parliament has no power to legislate 
regarding contingencies provided in Arti¬ 
cles 101 and 190. A 1968 J & K 46 (50, 51) 
(DB). 

(9) Secrecy of ballot — Voter cannot be 
compelled to divulge for whom he voted — 
Ban under Section 87, Representation of 
the People Act (1951) is not absolute — 
Voter can voluntarily disclose in larger 
interest of free and fair elections. A 1980 
SC 1362 (1369). 
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ration of electoral rolls, the delimitation of constituencies and all other mat¬ 
ters necessary for securing the due constitution of such House or Houses. 

[Government of India Act (1935), S. 291.] 

(a) See the Representation of the People Act, 1950 (43 of 1950), the Representa¬ 
tion of the People Act 1951 (43 of 1951); the Representation of the People 
(Miscellaneous Provisions) Act. 1956 (88 of 1956); the Delimitation Commission 
Act, 1972 (76 of 1972). 

JAMMU AND KASHMIR 

In article 327, the reference to a State shall be construed as not including a 
reference to the State of Jammu and Kashmir. 

- See Constitution (Application to Jammu and Kashmir) Order, 1954 Para 2, 
sub-para. (10) (b) (as substituted by C. O. 75.) 

328. Poweij of Legislature of a State to make provision with respect to 
elections to such Legislature.— Subject to the provisions of this Constitution 
and in so far as provision in that behalf is not made by Parliament, the 
Legislature of a State may from time to time by law make provision with 
respect to all matters relating to, or in connection with, the elections to the 
House or either House of the Legislature of the State including the prepara¬ 
tion of electoral rolls and all other matters necessary for securing the due 
constitution of such House or Houses. 

JAMMU AND KASHMIR 

Article 328 shall be omitted — See Constitution (Application to Jammu and 
Kashmir) Order, 1954, Para. 2, sub-para. (10) (c) (as substituted by C. O. 75). 

329. Bar to interference by courts in electoral matters.— Notwithstand¬ 
ing anything in this Constitution a [* * *]_ 

(a) the validity of any law relating to the delimitation of constituencies or 

the allotment of seats to such constituencies, made or purporting to be 

made under article 327 or article 328, shall not be called in question 
in any court; 


Article 327 — Note 2 (contd.) 

(10) Vote cast by duly registered voter 
though below 21 years of age on qualifying 
date, is valid. A 1968 Punj 1 (4) (FB). 

3. Delimitation Commission Act.— (1) 

Orders under Sections 8 and 9 of the De¬ 
limitation Commission Act (1962) and their 
publication under Section 10 (1) have same 
effect as if they were law made by Parlia¬ 
ment itself under Article 327 — Such 
orders are not mere administrative direc¬ 
tions. A 1967 SC 669 (672, 674, 676). 

(2) (As it stood after amendment in 1956) 

— Power of delimitation of constituencies 
is given not by Article 82 but by Art. 327 

— Reference to Article 82 in Statement of 
Objects and Reasons of Delimitation Com¬ 
mission Act, 1962 does not mean that the 
Act was law made under Article 82. A 1967 
SC 669 (671, 672). 

(3) Provisions of the Delimitation Com¬ 
mission Act cannot be challenged in an 
election petition. A 1968 Raj 249 (262, 263). 

(4) Delimitation Commission Act 1962 
was made by Parliament in exercise of its 
power under Article 327. A 1968 Raj 249 
(262) ** A 1968 Andh Pra 218 (222) (DB). 

Article 328 

(1) The power of the State Legislature 
under this article is subject to any law 
that the Parliament may have made. Hence, 
it is not correct to say that a Tribunal ap¬ 
pointed under the Representation of the 
People Act, 1951, which is an Act passed 
by Parliament, is not competent to try the 


petition calling in question an election to 
the State Legislature. A 1954 Madh B 111 
(112) (DB). 

(2) In the absence of any legislation of 
Parliament the manner in which a vote 
cast by a registered voter is to be challeng¬ 
ed is a matter lor legislation by the State 
under Article 328. A 1968 Punj 1 (5) (FB). 

(3) Use of words "with respect to all 
matters relating to or in connection with" 
in Articles 327 and 328 does not indicate 
that the word 'election’ does not cover 
every part of the process of the election of 
representative. A 1952 All 511 (513) (DB). 

(4) Although the Conduct of Election 
Rules 1961 did not contemplate a discretion 
to the Election Commission in the matter of 
selection of symbols, there was some juris¬ 
diction in the Commission to regulate or 
restrict choice of symbols in particular cir¬ 
cumstances. (1967) 71 Cal WN 799. 

ARTICLE 329 — SYNOPSIS 

1. Election. 

2. Election Disputes. 

3. Election Disputes — Applications under 

Article 226 or 227. 

4. Elections — Other than for legislative 

bodies. 

1. Election.— (1) The term "election” in 
this context connotes the whole process by 
which a candidate is returned to the Legis¬ 
lature and does not refer only to the last 
stage in such process at which a candidate 
is declared elected. A 1952 SC 64 (68) ** A 


IThe] Constitution of India t Art 329 N 2 1 263 

(b) no election to either House of Parliament or to the House or either 
House of the Legislature of a State shall be called in question except 
by an election petition presented to such authority and in such man¬ 
ner as may be provided for by or under any law made by the appro¬ 
priate Legislature. 

(a) Words "but subject to the provisions of article 329A” omitted by Constitution 
(Forty-fourth Amendment) Act, 1978, S. 35 (20-6-79). 


JAMMU AND KASHMIR 

(i) In article 329, reference to a State shall be interpreted as not including a 
reference to the State of Jammu and Kashmir; and 

(ii) the words and figures "or article 328”, shall be omitted. 

_See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-paras. (10) 

'(b) and (c) (as substituted by C. O. 75). 


Article 329 — Note 1 (contd.) 

1955 SC 233 (238) ** A 1952 Madh B 97 

(102) (FB) ** A 1968 Manipur 84 (93) ** A 
1965 Assam 83 (85) (DB) ** (1964) 68 Cal 

WN 270 ** A 1961 Cal 289 (294) ** A 1958 
Bom 397 (399) (DB) ** A 1971 Punj 379 
(381). (Case under Punjab Municipal Elec¬ 
tion Rules (1952), Rule 10.) 

(2) Election commences with issu f 
notification that polls would be held. A 1968 
Manipur 84 (93). 

(3) Election commences with issuance of 
notification for holding election and culmi¬ 
nates with return of candidate to JLegisia- 
ture. (1969) 71 Punj LR 708 (711) (DB). 

(4) Election covers the entire P™ c f^s 
from the issue of the notification under 
Section 14 of the Representation of the 
People Act to the declaration of the results 

under Section 66 of the Act 
Election Commission amends its not i t 1 ca¬ 
tion and extends time for completion of tne 
elections by ordering a fresh poll it is an 
order during the course of the process of 
election. A 1978 SC 851 (894). 

(5) The word election comprises the en¬ 
tire election process culminating in.ai can¬ 
didate being declared elected. The provision 
for registration of political parties and 
recognition as national and State P a rt 
Election Commissioner are only for the 
purposes of allotment, reservation and 
specification of symbols at elections 
order recognising Bangla Congress a. ‘ 
party would be bound to affect an d inter 
fere with the election process which ha* 
been already set in motion. Hence bar un 
der Art. 329 (b) is attracted. A 1973 Cal 18** 

(190, 191). 

(6) The steps taken for the pur ^ s _ e nti ?y 
obtaining photographs for the \c y 
cards is a part of the Proceedings renting 
to the election. A 1961 Cal 289 (295). 

(7) The delimitation of constl ^H^ C int of 
the preparation revision or amendment of 
the electoral roll cannot be regaled a f_ a 
stage in the process of any particular ele 

tion. A 1969 Guj 292 (298) (DB). 

(8) Notification by Government effecting 

territorial division of Municipality a 
allotment of seats — Matter relates to steps 
anterior to election — Notification can b 


challenged under Article 226. (1969) 17 L.R 

757 (DB). . , 

2. Election Disputes.— (1) Any irregularity 
or illegality taking place in the course 
of an election cannot be called 
in question till the election is 
over and even then it can be called in 
question only by an election petition chal¬ 
lenging an election. A 1952 SC 64 (68) ** A 
1955 All 536 (538) ** A 1955 Andh 180 (181) 

** A 1954 Pepsu 118 (121) (DB) ** A 1963 

All 363 (364. 365). ** (1973) 52 ELR 225 (230) 
(MP). 

(2) In Art. 329 there is a blanket prohibi¬ 
tion for interfering during the process of 
election as an election can only be challeng¬ 
ed by an election petition after the result 
is announced. A 1979 Raj 130 (133). 

(3) The underlying principle of shutting 
out legal proceedings to agitate election 
matters when the election is in progress is 
that election proceedings must not be re¬ 
tarded or protracted and must be conclud¬ 
ed as speedily as possible. A 1952 SC 64 (68 
to 71). 

(4) The right to challenge an election is a 
special right conferred under a special law 
and the court will have to seek answer to 
the questions raised within the four corners 
of the Act and the Courts are circumscribed 
by its provisions. An election petition can¬ 
not be equated with a plaint in a civil 
suit. A 1974 SC 1185 (1190). 

(5) A suit to set aside an election is not 

competent. A 1955 SC 233 (238) ** A 1968 

Manipur 84 (93) ** (1964) 68 Cal WN 270. 

(6) Issuance of notification under Sec¬ 
tion 147 (1), Representation of the People 
Act was a part of the election process and 
can be challenged only by an election peti¬ 
tion Writ petition is not sustainable. (1969) 
71 Pun LR 708 (711) (DB). ** A (1977) All 
426 (429). 

(7) The rejection of a nomination paper 
by a Returning Officer does not amount to 
calling in question an election and so is not 
barred by Cl. (b) of this article. A 1952 SC 
64 (72). 

(8) The question of improper rejection of 
a nomination paper has to be brought up 
before the election tribunal by means of an 
election petition after the conclusion of the 

election. A 1971 Madh Pra 195 (196) (FB). 



264 [Art 329 N 3j 


[The] Constitution of India 


Article 329 — Note 2 (contd.) 

(9) Representation of the People Act 

(1950), Section 30 — Correctness of — Elec¬ 
toral rolls — Cannot be challenged in elec¬ 
tion under Article 329 (b). A 1969 Mys 84 
(89). . a 

[But see A 1968 Manipur 84 (93). (Dispute 
about the validity of draft electoral rolls 
arises in the process of election and can be 
agitated only by way of an Election Peti¬ 
tion.)! 

(10) Sections 33, 34 and 158 of the Repre¬ 
sentation of the People Act are matters 
pertaining to the conduct of election and 
are beyond the challenge under Art. 329 (b) 
of the Constitution. A 1976 Guj 66 (72). 

(11) Election petition claiming composite 
relief under Section 84 pending — By-elec¬ 
tion cannot be called during the pendency 
of such election petition. (1967) 1 Andh LT 
253 (DB). 

(12) Article 329 (b) applies to election to 
the Legislative Assembly of a Union Ter¬ 
ritory. A 1968 Manipur 84 (93, 94). 

(12-A) An election petition challenging 
the election of a successful candidate must 
strictly conform to the requirements of the 
law. A 1963 Raj 219 (220) (DB). 

(13) Rajasthan High Court Rules are not 
in violation of Art. 329 of the Constitution 
— Rules are mandatory — Election appeal 
filed without complying with rules — Ap¬ 
peal should be dismissed. A 1965 Raj 58 (64, 

65) (DB). ^ . . i 

(14) The tendency to be hyper-technical 

annihilating the real substance of the law, 
is also to be deprecated, if there is substan¬ 
tial compliance with the requirements of 
law. A 1963 Raj 219 (220, 221) (DB) ** A 1964 
All 523 (525) (DB). 

(15) Allotment of reserved seats after 
compliance with Section 9, Delimitation. 
Commission Act — Decision of Commission 
cannot be challenged in court of law, un¬ 
less arbitrary. A 1969 Andh Pra 1 (2) (DB). 

(16) Provisions of Delimitation Commis¬ 
sion Act cannot be challenged in an election 

petition. A 1968 Raj 249 (262). . 

(17) An order made by the Election Tri¬ 
bunal cannot be challenged in a civil Lour , 
nor can High Court interfere with it. lvo* 


Madh BLJ (HCR) 179 (DB). 

(18) Objection to delimitation of consti¬ 
tuencies can be entertained only before date 

specified under Section 9 (2) of Dell P?. lta H°” 
Commission Act and after their Publication 
in Gazette, they can no longer be^agitated 
in court of law. A 1967 SC 669 (675) 

(19) The power of the Parliament, under 
Article 329 (b). would also exte nci to provid¬ 
ing an appeal and also an 1d ^ ut n£n y (DB )M 
cide it. A 1959 Madh Pra 141 (142) (DB) 

A 1961 Madh Pra 127 (130, 131) (DB). 

(20) An order under Section 8 or 9 t e 

Delimitation Commission Act (1962]> and Pu¬ 
blished under Section 10 (1) £y 

called in question in any Court . But if y 
the publication of the order in the Gazette 
of India it is to be treated as law made un 
der Art. 327, Article 329 would prevent any 
investigation by any Court of law. A 1967 
SC 669 (674). 

(211 Article 329 requires that three con- 
ditions must be fulfilled, the first being 


that there should be an election petition, the 
second, it should be presented to the ap¬ 
propriate authority and the third that it 
should be presented in the manner provided 
by law made by the appropriate legislature, 
A 1963 Raj 219 (220) (DB). 

(22) A petition, application or proceeding 
would be barred by clause (b) of Art. 329 
only if the following four conditions are ful¬ 
filled :— 


(i) The application is other than an elec¬ 
tion petition, presented in the prescri¬ 
bed manner to the prescribed auth¬ 
ority; 

(ii) The attack is made in the application 
on matters connected with the elec¬ 
tion proceedings. 

(iii) The attack is one on the decision of 
which the Court competent to try an 
election petition can set aside the 
election or declare it to be void; and 

(iv) adjudication of the authority or the 
tribunal on the matter connected with 
the election proceedings referred 
to in clause (iii) above is invoked by 
the applicant, notwithstanding the 
fact whether the authority is or is 
not empowered to adjudicate upon 
the matter. ILR (1972) 1 Punj & Har 
1 (23). 


(23) Section 30 (a) of Representation of 
the People Act (1950), not protected by Arti¬ 
cle 329 (a). A 1969 Guj 292 (298) (DB). 

(24) Representation of the People Act 
(1951), Section 80 — Election petition by 
voter — Written statement by defeated can¬ 
didate raising pleas which should have for¬ 
med subject of election petition — Pleas 
cannot be allowed to be raised. A 1972 Madh 
Pra 167 (170). 

(25) The amendment of Rule 93 of the 

Conduct of Election Rules (1961) empower¬ 
ing the Election Commission to allow inspec¬ 
tion of documents without giving any deci¬ 
sion on the merits of the allegations against 
the validity of the election, is not in any 
manner ultra vires Article 329 (b) of the 

Constitution. ILR (1972) 1 Punj 1 (23) <FB). 

(26) The Election Commission has no juris¬ 
diction or power to express any opinion 
with regard to the validity or otherwise of 
the accepted or rejected ballot papers nor 

can he give any relief with reg ^ 

The allowing of inspection, thereof docs 
not affect the election of the returned can- 
didate nor does it decide any matterjyrth 
regard to any part of the process of election 
which can be challenged only by means of 
an election petition and, therefore, the return¬ 
ed candidate or any other candidate has no 
right to claim that he must be heard before 
the order for inspection is made. ILR (1972) 
i P.mi 1 (105) (FB). 


(27) It is not possible to accept the con¬ 
tention that Cls. (4) and (5) of Art. 329-A 
(now omitted) are unconstitutional on the 
ground that by those provisions the election 
of the Prime Minister is placed beyond the 
purview of Court. A 1975 SC 2299. 

3. Election Disputes — Applications under 
Article 226 or 227.— (1) The improper re¬ 
jection or acceptance of a nomination paper 
by the Returning Officer cannot be made 
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Article 329 — Note 3 (contd.) 
the subject-matter of a writ proceeding un¬ 
der Article 226. A 1952 SC 64 (68, 69, 70, 
71) ** A 1952 Madh B. 97 (102) (FB) 
♦* A 1957 Madh Pra 122 (125) ** A 1967 

Delhi 68 (69, 70) (DB) ** A 1963 All 363 (364 
365). 

(2) Writ jurisdiction of High C<?urt can¬ 
not be exercised for deciding a dispute re¬ 
lating to delimitation of constituencies in 
view of Art. 329 (a) of the Constitution 
A 1973 Orissa 136 (139). 

(3) The opening words of the article ,f not- 

withstanding anything in this Constitution 
show that the constitutional remedy under 
Article 226 is limited and made unavailable 
by another provision of the Constitution it¬ 
self, irrespective of any legislative provision. 
A 1952 Madh B 97 (100) (FB) ** A 1955 
Andhra 180 (181) ** A 1954 Orissa 87 ( 92 ) 

(DB) ** A 1953 Cal 98 (100, 101) ** A 19o2 

All 511 (514) (DB) ** A 1952 Bom 277 (281) 
(DB) ** A 1957 Madh Pra 142 (144) (DB). 

(4) Under Art. 329 (b) an election can be 
challenged only by way of an election peti¬ 
tion. If a petitioner cannot challenge the 
electoral roll or if he cannot file an election 
petition not being an elector in the Consti" 
tuency, that itself cannot leave him scope 
to challenge the election by way of a writ 
petition — To permit a person to do so will 
be to violate the provisions of Art. 329 (d) 
of the Constitution. A 1979 Raj 18 (26). (A 
1967 Raj 239 held no longer good law m 
view of A 1978 SC 891.) 

(5) Although under this article an election 
can be called in question only by means of 
an election petition, yet the jurisdiction oi 
the High Court under Articles 226 and 227 
and of the Supreme Court under Article 13° 
to interfere with tne decision of the elec¬ 
tion tribunal is not affected by this article. 
A 1955 SC 233 (238) ♦* A 1954 SC 440 (446) 
** A 1954 SC 202 (204) ** A 1954 SC 
749 (752) ** A 1954 SC 520 (522) ** A 1954 
SC 513 (516) ** A 1954 SC 510 (513). 

(6) The High Court under Article 226 did 
not interfere with the decision of an Elec- 
tion Tribunal on merits, when the Tribunal 
had acted within its jurisdiction. A 1953 
All 633 (637) (DB) ** A 1963 Madh B 267 
(269) (DB). 

(7) The High Court in trying the election 
petition can very well go into all questions 
involving interpretations of the Constitution 
to see if holding of such an election is at 
all permitted. (1969) 41 ELR 206 (211) (Cal). 

(8) The Supreme Court in appeal under 
Article 136 will not ordinarily interfere 
with the findings of fact of the Election 
Tribunal. A 1957 SC 242 (245) ** A 1954 SG 
411 (413). 

(9) While under Article 226 the High Court 
can only annul the decision of the Election 
Tribunal, it can under Art. 227 do that and 
also issue further directions in the matter. 
A 1955 SC 233 (243). 

(10) The High Court of Madras cannot 
issue any writ under Article 226 to Election 
Commission having its offices permanently 
located at New Delhi. A 1953 SC 210 (213) 


(11) Article 329 (b) does not oust the juris¬ 
diction of High Court under Art. 133. A 
1960. Orissa 1 (3) (DB). 

(12) Before results of election are declared 
and election petition is filed, High Court has 
no jurisdiction under Art. 226 or 227 or un¬ 
der Civil P. C. or under the Representation 
of the People Act, 1951. A 1968 Pat 49 (49, 
50) (DB). 

(13) The provisions of Article 329 (b) 

apply as a bar to the maintainability of 
applications challenging the orders for ob¬ 
taining identity photographs and until and 
unless the election is completed and until 
and unless the remedies under the Act and 
the Rules are exhausted, applications by 
way of writ petitions cannot be entertained. 
A 1961 Cal 289 (295). 

(14) The preparation of electoral rolls is 
not a stage in an election process but is 
something anterior to the election therefore 
the bar under Cl. (b) of Art. 329 does not 
affect the jurisdiction of the High Court 
under Art. 226 to give a declaration that 
the electoral rolls have been prepared in 
violation of the material provisions of the 
Representation of People Act 1950. A 1979 
Her 5 (10, 13) (FB). 

(15) One seat contested by two candidates 
— Election of elected candidate declared 
void — Notification issued to elect a person 
to fill in the vacancy so caused — Petition 
of the other candidate does not lie undei 
Article 226, for a writ to cancel and recall 
the Notification and to be declared elected, 
till the said Notification is set aside. (1964) 
68 Cal WN 270. 

(16) If Article 329 applies the powers of 
the High Court to issue writ under Art. 226 
would be excluded. A 1969 Guj 292 (294) 
(DB). 

4. Elections — Other than for legislative 
bodies.— (1) Municipal election — High 
Court has power to interfere even at pre¬ 
election or prepolling stage as there is no 
restrictive provision like Article 329 (b) un¬ 
der the Bengal Municipal Act. A 1962 Ca) 
53 (57) (DB) ** A 1960 Mys 189 (189, 190) 
(DB) ** A 1958 Madh Pra 181 (182). 

(2) Provision takes away jurisdiction of 
the Courts in matters relating to elections 
to Parliament and State Legislature But 
there is no similar provision barring the 
jurisdiction of High Courts in matters relat¬ 
ing to Municipal Elections. ILR (1960) 10 
Raj 540. (Overruled on another point in A 
1961 Raj 250 (FB).) ** A 1969 Manipur 13 
(19). 

(3) The provisions of Art. 329 (b) are 

restricted in their application to an election 
to either House of Parliament or to either 
House of Legislature of a State. The Article 
being a provision of the Constitution taken 
away the jurisdiction of High Court under 
Art. 226. But the jurisdiction of High Court 
under Sec. 226 cannot be taken away by 
any other law. 1969 Jab LJ 1039 (1044). 

(The jurisdiction of High Court under 
Art. 226 cannot therefore be taken away 
by Section 20 of the M. P. Municipalities 
Act (1961) even a remedy by way of elec¬ 
tion petition is provided therein.) 


*'A” in the citations stands for AIR 
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329A. — [Omitted by Constitution (Forty-fourth Amendment) Act. 1978, 
S. 36, (20-6-79).] 

PART XVI 

SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES 

330. Reservation of seats for Scheduled Castes and Scheduled Tribes in 
the House of the People. — (1) Sweats shall be reserved in the House of the 
People for— 

(a) the Scheduled Castes; 

(b) the Scheduled Tribes b [except the Scheduled Tribes— 

(i) in the tribal areas of Assam; 

(ii) in Nagaland; 

(iii) in Meghalaya; 

(iv) in Arunachal Pradesh; and 

(v) in Mizoram; and] 

(c) the Scheduled Tribes in the autonomous districts of Assam. 

(2) The number of seats reserved in any State a [or Union Territory] for 
the Scheduled Castes or the Scheduled Tribes under clause (1) shall bear, as 
nearly as may be, the same proportion to the total number of seats allotted 
1o that State a [or Union territory] in the House of the People as the popula¬ 
tion of the Scheduled Castes in the State a [or Union territory] or of the Sche¬ 
duled Tribes in the State a [or Union territory] or part of the State a [or Union 
territory], as the case may be, in respect of which seats are so reserved, 
bears to the total population of the State a [or Union territory]. 

°[(3) Notwithstanding anything contained in clause (2), the number of 
seats reserved in the House of the People for the Scheduled Tribes in the 
autonomous districts of Assam shall bear to the total number of seats allotted 
to that State a proportion not less than the population of the Scheduled 
Tribes in the said autonomous districts bears to the total population of the 
State.] 


Article 330 

(1) A Mahar continues to be a Mahar and 
a member on a scheduled caste notwith¬ 
standing his conversion to the Mahanubhava 
Panth. A 1954 SC 236 (244, 245). 

(2) Valuable right conferred on persons 
belonging to scheduled castes and scheduled 
tribes — To take away that right very 
satisfactory evidence establishing facts con¬ 
templated by paragraph 3 of Constitution 
(Scheduled Caste) Order (1950) must be ten¬ 
dered. A 1958 Bom 296 (299, 300) (DB). 


(3) Where an educated person belonging 
to Scheduled Castes asserts that he is a 
Hindu and not a Budhist and his marriage 
was according to Hindu form, his assertion 
must be taken at its face value in the ab¬ 
sence of contrary evidence and he must be 
considered eligible to contest election from 
a reserved constituency. A 1975 SC 420 (425). 

(4) Constitution (Scheduled Tribes) Order, 
1950. Part III. Item 25 — Members embrac¬ 
ing Christianity do not cease to be Oraons 
and are entitled to rights and privileges 

ii ibals — They can contest election to Par¬ 
liamentary seat meant for Scheduled Tribes. 
A 1964 Pat 201 (206) (DB). 


(5) Change from lower to higher i cast ® ~ 
Unilateral acts cannot be taken to prove 
claim to higher status. A 1959 SC 1318 (1327). 

(6) Section 54 (4) of the Representation 
of the People Act (43 of 1951), is not ultra 
vires and inconsistent with Arts. 14 and odU. 
A 1959 SC 1318 (1323). 


' (7) Use of word seat or of expression ’'fill 
a seat” in Article 330 \>f Constitution or 
sections of Reoresentation of the People Act 
af 1951 do not mean that election is held by 
reference to two seats in double-member 
’onstituency. A 1959 SC 1318 (1326). 

(8) A member of the Scheduled Tribe is 
entitled to contest for the reserved seat and 
for that purpose he can and must make the 
prescribed declaration but it does not fol- 
ow that, he is precluded from contesting 
the election, if necessary, for the genera) 
seat. A 1959 SC 1318 (1325, 1326). 

(9) The reservation of a seat in a double- 
nember constituency for members of tne 
Scheduled Tribes cannot affect the main 
aasic position that the constituency is one 
and for returning representatives to th 
Souse of the People it is the same ioint 
’lectorate that goes to the poll. A 1959 SC 
L318 (1323). 

(10) Candidate for election by birth be- 
onging to Scheduled Caste (Samgar) among 
lindus — Candidate accepting and follow- 
ng tenets of Arya Samaj — Held on evi- 
ience that he still retained his caste. A 
.960 Mys 27 (31, 33) (DB). 

(11) The Samgar Caste is a Scheduled 

A rti riff* 930 A 1960 Mvs 27 (29) 


(DB). 

(12) Article 330 only means that the Con¬ 
stitution has made Drovision for the sche¬ 
duled caste or scheduled tribe by fixing the 
number of seats according to their popm?" 
tion. A 1958 Andh Pra 724 (731, 732) (DB). 
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d [Explanation.— In this article and in article 332, the expression "popu¬ 
lation” means the population as ascertained at the last preceding census of 
which the relevant figures have been published: 

Provided that the reference in this Explanation to the last preceding 
census of which the relevant figures have been published shall, until the re¬ 
levant figures for the first census taken after the year 2000 have been pub¬ 
lished, be construed as a reference to the 1971 census.] 

(a) Inserted after the word 'State’, wherever it occurs in clause (2), by the Con¬ 
stitution (Seventh Amendment) Act, 1956, S. 29 and Schedule (1-11-1956). 

(b) Substituted for words "except the Scheduled Tribes in the Tribal areas of 
Assam and in Nagaland, and" by Constitution (Thirty-first Amendment) Act, 
1973, S. 3 (17-10-73). 

(c) Inserted, ibid. 

(d) Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 47 (3-1-77). 

JAMMU AND KASHMIR 

Part XVI of the Constitution applies to the State of Jammu and Kashmir, sub¬ 
ject to certain exceptions and modifications, which are indicated under the respec¬ 
tive articles. 

In article 330, references to the "Scheduled Tribes’ shall be omitted — See 
Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para. (11) (a). 

331. Representation of the Anglo-Indian community in the House of the 
People.— Notwithstanding anything in article 81, the President may, if he is 
of opinion that the Anglo-Indian community is not adequately represented in 
the House of the People, nominate not more than two members of that com¬ 
munity to the House of the People. 

JAMMU AND KASHMIR 

Article 331 shall be omitted—See Constitution (Application to J. and K.) Order, 
1954, Para. 2, sub-para. (11) (b). 

332. Reservation of scats for Scheduled Castes and Scheduled Tribes in 
the Legislative Assemblies of the States.— (1) Seats shall be reserved for the 


Article 330 (contd.) 

(13) Reservation of one sent when the re¬ 
servation worked out to 1.7 is not invalid. 
The term 'reservation’ itself implies depart¬ 
ure from the general rule and it has un¬ 
doubtedly to be strictly construed. With a 
guarantee of the Scheduled Castes, it is 
wholly open for the Scheduled Caste can¬ 
didate to contest from other general seats. 
Therefore the reservation has to be constru¬ 
ed in a manner as would be conducive to 
the principle embodied in the Art. 330. or 
332 of the Constitution and would not 
widen the scope of reservation. 1979 Jab LJ 
606 (608, 609) (DB) (Madh Pra). 

(14) For the purpose of fixing the pro¬ 
portion of the reserved seats for the Sche¬ 
duled Castes, the total number of seats to 
be taken into consideration would be of the 
elected councillors only thus for the 
purpose of fixing the number of reserved 
seats for Scheduled Castes, the basis would 
be the total number of seats of the elected 
councillors. 1978 Jab LJ 174 (178) (DB). 

(15) S. 54 of the Representation of the 
People Act 1951 is not opposed to Art. 330, 
A 1958 Andh Pra 724 (731, 732) (DB). 

Article 332 

(1) Election from Constituency reserved 
for members of scheduled castes — Mem¬ 
ber of scheduled caste who has become con¬ 
vert to Buddhism is ineligible to be a can¬ 
didate for such election. A 1965 SC 1179 

(1184) , . 

(2) Reservation of seats for Scheduled 
Castes — Members of Scheduled Castes con¬ 


verted to Buddhism, — They cease to be 
members of Scheduled Castes — However, 
in absence of proof of conversion they con¬ 
tinue to be members of Scheduled Castes 
and their election to reserved seats cannot 
be questioned. A 1975 SC 420 (425). 

(3) Reservation of seats for members of 
Scheduled Castes — Questioning of election 
on ground that the elected candidate was 
not a member of a Scheduled Caste — Fail¬ 
ure to object at time of scrutiny of nomina¬ 
tion papers— No bar to raise objection in 
election petition — But such failure would 
considerably weaken the objection. A 1975 
SC 420 (421, 422). 

(4) In India where customs and habits of 
centuries along with some new ideas co-exist 
it is difficult to say from a man’s attitude 
in respect of certain questions whether he 
is a Hindu or a Budhist. Religion is essen¬ 
tially a highly personal matter and 
therefore the open assertion by a person 
especially an educated member of the So¬ 
ciety that he was a Hindu and his marriage 
was according to Hindu form should be 
given considerable weight over the in¬ 
terested testimony of others based on stray 
instances. A 1975 SC 420 (425). 

(5) A person born of English father and 
Khasi mother, who identifies and lives with 
his monther’s community was held to be a 
Khasi. A 1958 Assam 128 (138) (DB). 

(6) "Kshetriya Bidwaik Mana” Community 
is not a Scheduled Tribe mentioned in the 
Schedule to the Constitution (Scheduled 
Tribes) Order (1950) Part IX Entry 18 



268 [Art 333] [The] Constitution of India 

Scheduled Castes and the Scheduled Tribes, a [except the Scheduled Tribes in 
the tribal areas of Assam, in Nagaland and in Meghalaya] in the Legislative 
Assembly of every State b [* * *]. 

(2) Seats shall be reserved also for the autonomous districts in the Legis¬ 
lative Assembly of the State of Assam. 

(3) The number of seats reserved for the Scheduled Castes or the Sche¬ 
duled Tribes in the Legislative Assembly of any State under clause (1) shall 
bear, as nearly as may be, the same proportion to the total number of seats 
in the Assembly as the population of the Scheduled Castes in the State or of 
the Scheduled Tribes in the State or part of the State, as the case may be, 
in respect of which seats are so reserved, bears to the total population of 
the State. 

(4) The number of seats reserved for an autonomous district in the Legis¬ 
lative Assembly of the State of Assam shall bear to the total number of 
seats in that Assembly a proportion not less than the population of the dis¬ 
trict bears to the total population of the State. 

(5) The constituencies for the seats reserved for any autonomous district 
of Assam shall not comprise any area outside that district c [* * * *] 

(6) No person who is not a member of a Scheduled Tribe of any auto¬ 
nomous district of the State of Assam shall be eligible for election to the 
Legislative Assembly of the State from any constituency of that district. 

c[* * * * * *]. 

(a) Substituted for words "except the Scheduled Tribes in the tribal -areas of 
Assam and in Nagaland” by Constitution (Thirty-first Amendment) Act, 1973, 
S. 4 (17-10-73). 

(b) The words "specified in Part A or Part B of the First Schedule” were 
omitted by the Constitution (Seventh Amendment) Act, 1956. Section 29 and 
Schedule (1-11-1956). 

(c) Words "except in the case of the constituency comprising the cantonment 
and Municipality of Shillong” in cl. (6) and "except from the constituency 
comprising the cantonment and Municipality of Shillong”, omitted by Act 81 
of 1971, S. 71 (21-1-72). 

JAMMU AND KASHMIR 

Article 332 shall be omitted—See Constitution (Application to Jammu and Kash¬ 
mir) Order, 1954, Para. 2, sub-para. (11) (b). 

333. Representation of the Anglo-Indian community in the Legislative 
Assemblies of the States.— Notwithstanding anything in Art. 170, the Gov¬ 
ernor a [* *] of a State may, if he is of opinion that the Anglo-Indian com¬ 
munity needs representation in the Legislative Assembly of the State and is 
not adequately represented therein b [nominate one member of that community 
to the Assembly]. 

(a) The words "or Rajpramukh” were omitted by the Constitution (Seventh 
Amendment) Act, 1956, Section 29 and Schedule (1-11-1956). 


Article 332 (contd.) 

(amended by Act 108 of 1976). Mana Com¬ 
munity referred to in Entry No. 18 of Part 
IX of the Schedule to the order is a Sub¬ 
tribe of "Gond.” that which has affinity 
with 'gonds' and any other Community 
which also bears the name 'Mana* but does 
not have any such affinity cannot be deem¬ 
ed to fall within the scope of 'Mana’ in 
Entry No. 18. A 1980 SC 150 (156, 157). 

(7) The term 'reservation’ itself implies 
departure from the general rule and it has 
undoubtedly to be strictly construed. Witn 
a guarantee of the Scheduled Castes, it is 
wholly open for the Scheduled pastes can¬ 
didates to contest from other general seats. 
Therefore the reservation has to t>e con¬ 
strued in a manner as would ba col l < lV c, ^.« 
to the principle embodied in the Art. 33U 


or Art. 332 of the Constitution and would 
not widen the scope of reservation. Now by 
fixing only seat as reserved out of 15, the 
proportion of reservation is less than what 
actually should be, 1.7 reservation involves 
fraction and as such the only reservation 
that was possible on the smaller side of 1.7 
was one seat. The phrase 'as nearly as may 
be’ with a reference to the proportion has 
not to be worked out by measuring its 
nearness with 1.7 but the practicability of 
adhering to the proportion at the same 
time not exceeding the reservation more 
than what was necessary. 1979 Jab LJ 606 
(608 609) (DB). . , „ . 

(8) The reservation of seats for the Sche¬ 
duled Castes has to be on the basis only of 
the seats from which members are to be 
elected. 1979 MPLJ 679 (682) (DB). 
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Cb) Substituted for the words 'nominate such number of members of the Com¬ 
munity to the Assembly as he considers appropriate, by the Constitution 
(Twenty-third Amendment) Act, 1969 S. 4 (23-1-1970). 

JAMMU AND KASHMIR 

Article 333 shall be omitted—See Constitution (Application to Jammu and 
Kashmir) Order, 1956, Para. 2, sub-para. (11) (b). 

334. Reservation of seats and special representation to cease after 
“[forty years].— Notwithstanding anything in the foregoing provisions of 
this Part, the provisions of this Constitution relating to— 

(a) the reservation of seats for the Scheduled Castes and the Scheduled 
Tribes in the House of the People and in the Legislative Assemblies of 

the States; and 

(b) the representation of the Anglo-Indian community in the House of the 
People and in the Legislative Assemblies of the States by nomination. 

.hall cease to have effect on the expiration of a period of “[forty years] from 
the commencement of this Constitution. 

Provided that nothing in this article shall affect any representation in 
the House of the People or in the Legislative Assembly of a State until the 
dissolution of the then existing House or Assembly, as the case may be. 

.(a) Words '’forty years” substituted for ’’thirty years” by the Constitution (Forty- 
fifth Amendment) Act, 1980, S. 2 (25-1-80). 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in article 334, references 
to the State or the States shall be construed as not including references to the 
State of Jammu and Kashmir — See Constitution (Application to J. and K.) Order, 
1954, Para. 2, sub-para. (11) (c). 

335. Claims of Scheduled Castes and Scheduled Tribes to services and 
posts.— The claims of the members of the Scheduled Castes and the Sche¬ 
duled Tribes shall be taken into consideration, consistently with the main- 


Article 334 


(1) Reservation of seats and special repre¬ 
sentation — Amendment extending the 
period up to 30 years is not ultra vires the 
Constitution. A 1973 Orissa 136 (138) (DB). 

(2) Article 334 (as amended by Constitu¬ 
tion (Twenty Third Amendment) Act, (1969) 
— Reservation of seats and special repre¬ 
sentation — 23rd Amendment is not ultra 
vires Article 15 (1) in view of Article 15 (4). 
A 1973 Orissa 136 (139) (DB). 

Article 335 


(1) Provisions of Article 16 (4) are to be 

strictly construed — They are to be 
preted in context and background of Arti¬ 
cle 335 A 1968 SC 507 (512) ** ILR (1972) 

Cut 1372 (1378) (DB). 

(2) In making a provision for reservation 
of appointments or posts the Government 
has to take into consideration claims ot 
members of backward classes as also tne 
maintenance of efficiency of administration. 
A 1968 SC 507 (512) ** A 1969 Cal 576 (577) 
•* A 1967 Andh Pra 353 (362) (DB). 

(3) Constitutional guarantee given to 
members of Scheduled Castes and Schedul¬ 
ed Tribes that a certain proportion of posts 
In the Public Services should be reserved 
for them is subject to the paramount con¬ 
sideration that they must be declared fit by 
the Public Service Commission haying re¬ 
gard to the maintenance of administrative 


efficiency; if the members of the Schedul¬ 
ed Castes and Scheduled Tribes, are unfit, 
they cannot claim to be appointed to the 
service despite reservation. A 1970 Orissa 
224 (227) : 1970 Lab IC 1510 (DB). 

(4) Promotion to higher post — Reserva¬ 
tion in favour of S. Cs. and S. Ts — Must 
stand justification only under Article 335. 
(1973) 2 Cut WR (1835) (1842) (DB). 

(5) Carry Forward Rule — Constitutiona¬ 
lity — Rule is non est by substitution 
thereof by new carry forward rule of 1955. 
A 1965 SC 1430 (1432, 1433). 

(6) Reservation to vacancies by Govern¬ 

ment Resolution for Scheduled Castes and 
Scheduled Tribes — Provision adopting 
principle of "carry forward” in second and 
third years permitting reservation of more 
than 50 per cent vacancies in the third 
year — Carry forward rule held unconsti¬ 
tutional and invalid. A 1964 SC 179 (187, 

189). 

(7) This article speaks only about ’sche¬ 
duled castes’ and scheduled tribes’, but 
what is provided therein must with equal 
force apply to the other backward classes. 

A 1968 Ker 42 (48) (FB). 

(8) Determination of backward classes — 
Caste cannot be exclusive consideration. A 
1967 Andh Pra 353 (360, 361) (DB). 

(9) It is not clear whether Article 335 
was intended to confer any right on mem- 
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tenance of efficiency of administration, in the making of appointments to ser¬ 
vices and posts in connection with the affairs of the Union or of a State. 

JAMMU AND KASHMIR 1 

In its application to the State of Jammu and Kashmir, in article 335, reference 
to the State shall be construed as not including a reference to the State of Jammu 

and Kashmir, — See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para, fll) (c). 

336* Special provision for Anglo-Indian community in certain services.— 
U) During the first two years after the commencement of this Constitution, 
appointments of members of the Anglo-Indian community to posts in the rail¬ 
way, customs, postal and telegraph services of the Union shall be made on 
the same basis as immediately before the fifteenth day of August, 1947. 

During every succeeding period of two years, the number of posts re¬ 
served for the members of the said community in the said services shall, as 
nearly as possible, be less by ten per cent, than the numbers so reserved durr 
mg the immediately preceding period of two years: 

that at the end of ten years from the commencement of this 
constitution all such reservations shall cease. 


Article 335 (contd.) 

ber s of the scheduled castes. 1967 Ker LJ 
500. 

(10) Article does not create any right — 
Case of Scheduled Tribes candidate con¬ 
sidered for promotion along with others — 
Others found better qualified on merit and 
selected — Non-selection of petitioner was 
no denial of right. ILR (1975) Him Pra 401 
(408). 

(11) A Court of law cannot enforce at the 
instance of a scheduled caste member, the 
directions issued by the Central Govern¬ 
ment for preferential treatment for sche¬ 
duled castes in appointments and promo¬ 
tions. unless it is shown that he is entitled 
to be appointed or promoted if these in¬ 
structions are applied. 1967 Ker LJ 500. 

(12) Reservation for Scheduled Castes — 
Article 335 is enabling provision — Decision 
to be taken by Government alone — Court 
cannot compel Government to take deci¬ 
sion and such decision would not be justi¬ 
ciable. (1974) Serv LWR 919 (920) (Punj). 

(13) The justiciability of failure to ap¬ 
point or promote by not following the in¬ 
structions of the Central Government for 
preferential treatment for scheduled castes 
is doubtful since the claiming member will 
necessarily fail to establish a specific 
right in him. 1967 Ker LJ 500. 

(14) R. 13-AA of the Kerala State and Sub¬ 

ordinate Services Rules (1958) (introduced 
on 13-1-1972) and orders of Government 
dated 13-1-1972 and 11-1-1974 according 
special treatment to the Scheduled Castes 
and Scheduled Tribes in Government ser¬ 
vice, are valid. A 1976 SC 490 (501). (1974 

Ker LT 525 Reversed.) 

(15) The 40 points roster prepared by the 
Government keeping in mind Article 335 oi 
the Constitution and reservation of _P°fg 
for Scheduled Castes to the extent of 15% 
and for Scheduled Tribes to the extent of 
1\% cannot be said to be unreasonable, 
excessive or extravagant. (1978) 2 Serv LK 
608 (616) (Pat) (DB). 

(16) The Karnataka State Civil Services 
(Direct Recruitment of Scheduled Castes, 


Scheduled Tribes and Backward Tribes to 
Class III Posts) (Special) Rules, 1977 provid¬ 
ing for appointment of local candidates be¬ 
longing to Scheduled Castes, Scheduled 
Tribes and Backward Tribes are violative 
of Article 16 (1) of the Constitution. 1979 
Lab IC 537 (548) (DB) (Kant). 


(17) Seven candidates selected by the 
Government stood at the bottom of the re¬ 
served list. These candidates were selected 
by the Public Service Commission and 
found fit but were put at the bottom of 
the reserved list. Held, that giving them 
preference would be perfectly permissible 
by virtue of Article 16 (4) of the Constitu¬ 
tion and Article 335 cannot be said to be 
violated. 1975 MPLJ 624 (627, 630) (DB). 

(18) Unless and until the State Govern¬ 
ment forms an opinion as to whether there 
Is any job or employment under the State 
which is of scientific or technical nature 
provisions of Section 5 cannot be given 
effect to Without forming an opinion under 
Section 3 (c) of the W. B. Scheduled Castes 
and Scheduled Tribes (Reservation, of Va¬ 
cancies in Services & Posts) Act 1976 
relevant materials Section 5 would be bad, 
and unconstitutional. Therefore unless such 
an opinion is formed, notification dated 28th 
Oct. 1978 Issued under Section 10 of the 
Act ibid in so far as purports to state 
that Sections 4 and 5 of the Act would an 
ply to all posts under the State cannot be 
jiven effect to. 1980 Lab IC (NOC) 60 (Cal). 

(19) Section 3 (c) of the W. B. Scheduled 
Castes and Scheduled Tribes (Reservation 
Df Vacancies in Services and Posts) Act 
( 1976 ), does not suffer from the vice of ex¬ 
cessive delegation of essential legislative 
functions. 1980 Lab IC (NOC) 60 (Cal). 


Article 336 

(I) Merely, because Constitution In Arti¬ 
cle 336 has reserved certain posts for a 
particular community in addition to what it 
may get under Article 29 (2), it does not 

follow that the same is true of reservatiou 
under Article 15 (4). A 1967 Mys 21 (23, 
24) : (1966) I Mys LJ 119 (DB). 
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(2) Nothing in clause (1) shall bar the appointment of members of the 
Anglo-Indian community to posts other than, or in addition to, those reserve 
for the community under that clause if such members are found qualified for 
appointment on merit as compared with the members of other communities. 

JAMMU AND KASHMIR 

Article 336 shall be omitted — See Constitution (Application .to J. and K.) 
Order, 1954, Para. 2, sub-para. (11) (b). 

337. Special provision with respect to educational grants f»r the_ benefit 
of Anglo-Indian community.- During the first three financial years afterjhe 
commencement of this Constitution the same grants if any, shall be made 

by the Union and by each State «[* *. * *1 for the financial vear 

Indian community in respect of education as were made m the financial year 

ending on the thirty-first day of March, 1948. 

During every succeeding period of three years the grants maybe less by 
ten per cent than those for the immediately preceding period of three years: 

Provided that at the end of ten years from the commencement of this 
Constitution such grants, to the extent to which they are a special concessio 
to the Anglo-Indian community, shall cease: 

Provided further that no educational institution shall be entitled to - 
ceive any grant under this article unless at least forty per cent of the annual 
admissions therein are made available to members of communities other than 

the Anglo-Indian community. 

(a) The words ‘specified in Part A or Part B of the First Schedule were omitted 
by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Sch. (l-ll-19o6). 

JAMMU AND KASHMIR 

Article 337 shall be omitted-See Constitution (Application to J. and K.) Order, 

1954, Para. 2, sub-para. (11) (b). . 

338. Special Officer for Scheduled Castes, Scheduled Tribes, etc. (1) 

There shall be a Special Officer for the Scheduled Castes and Scheduled 

Trihp^ to hp aDDointed by ths PrssidBnt. 

(21 It shalf be the duty of the Special Officer to investigate all matters 

relating to the safeguards provided for the Scheduled Castes and Schedule 
Tribes under this Constitution and report to the President upon the working 
of those safeguards at such intervals as the President may direct, and the 
President shall cause all such reports to be laid before each House of Parlia- 

ment * 

(3) In this article, references to the Scheduled Castes and Scheduled 
Tribes shall be construed as including references to such other backward 
classes as the President may, on receipt of the report of a Commisison ap¬ 
pointed under clause (1) of article 340, by order specify and also to the Anglo- 

Indian community. 

339. Control of the Union over the administration of Scheduled Areas 
and the welfare of Scheduled Tribes.— (1) The President may at any time 
and shall, at the expiration of ten years from the commencement of this Con¬ 
stitution by order appoint a Commission to report on the administration of 
the Scheduled Areas and the welfare of the Scheduled Tribes in the States 

a I* * *]. 

The order may define the composition, powers and procedure of the Com¬ 
mission and may contain such incidental or ancillary provisions as the Pre¬ 
sident may consider necessary or desirable. 


Article 337 

(1) In so far as a certain Order issued by 
a State Government enjoins that no pri¬ 
mary, or secondary school shall from the 
date of the Order, admit to a class, where 
English is used as the medium of instruc¬ 
tion any pupil other than the children of 
Anglo-Indians or of citizens of non-Asiatic 


descent, it quite clearly prevents the Anglo- 
Indian schools from performing their con¬ 
stitutional obligations and exposes them to 
the liability of losing the special grant. In 
this view, the Order would be unconstitu¬ 
tional. A 1954 SC 561 (569). (A 1954 Bom 

468, Affirmed on appeal.) 
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(2) The executive power of the Union shall extend to the giving of direc¬ 
tions to State] as to the drawing up and execution of schemes specified in 
the direction to be essential for the welfare of the Scheduled Tribes in the 
State. 

(a) The words 'specified in Part A and Part B of the First Schedule’, were omit¬ 
ted by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule 
(1-11-1956). 

(b) Substituted for the words 'any such State’, ibid. 

JAMMU AND KASHMIR 

Article 339 shall be omitted — See Constitution (Application to J. and K.) 
Order, 1954, Para. 2, sub-para. 11 (b). 

340. Appointment of a Commission to investigate the conditions of back¬ 
ward classes.— (1) The President may by order appoint a Commission con¬ 
sisting of such persons as he thinks fit to investigate the conditions of social¬ 
ly and educationally backward classes within the territory of India and the 
difficulties under which they labour and to make recommendations as to the 
steps that should be taken by the Union or any State to remove such difficul¬ 
ties and to improve their condition and as to the grants that should be made 
for the purpose by the Union or any State and the conditions subject to which 
such grants should be made, and the order appointing such Commission shall 
define the procedure to be followed by the Commission. 

(2) A Commission so appointed shall investigate the matters referred to 
them and present to the President a report setting out the facts as found by 
them and making such recommendations as they think proper. 

(3) The President shall cause a copy of the report so presented together 
with a memorandum explaining the action taken thereon to be laid before 
each House of Parliament. 


341. Scheduled Caste.— (1) The President a [may with respect to any 
State b [or Union territory], and where it is a State c [* * *], after consulta¬ 
tion with the Governor d [* *] thereof,] by public notification specify the 


Article 340 

(1) Appointment of Commission and sub¬ 
sequent steps to follow under Article 340 
do not constitute condition precedent to 
action being taken under Article 15 (4). 
A 1963 SC 649 (657, 658) •* A 1964 Mys 132 
(135) (DB). 

(2) It is the Union or the State that has 
to take action in pursuance of the recom¬ 
mendations made by the Commission — 
Not correct to say that only the President 
can act in the matter. A 1963 SC 649 (653). 

(3) Article 340 nowhere provides that 
President can issue any instructions to 
States which will have a binding force — 
Memorandum on report of Backward 
Classes Commission is not binding on 
States. A 1967 Andh Pra 353 (362) (DB). 

(4) When Supreme Court has found 
Scheduled class list based on caste as bad 
request in memorandum on report or Back¬ 
ward Classes Commission under Article d* 
cannot have .greater validity than tnos 
Supreme Courts decisions in the absence of 
any constitutional provision in that benair. 
A 1967 Andh Pra 353 (362) (DB) •• A 1968 

K %) 4 This 6 article envisages the necessity of 
an investigation about the conditions of 
socially and economically biackward c! h asses 
within the territory of India. A 1968 Ker 

42 (6 < ) 4 State B can determine who socially and 
educationally backward classes are. A law 
Mys 338 (344, 345) (DB). 


(7) Appointment of commission — Ab¬ 
sence of any report of a commission set up 
for investigating conditions of life of resi¬ 
dents of hill areas, rural areas etc. would 
not necessarily lead to inference that they 
are not socially and educationally back¬ 
ward. A 1975 All 1 (6) : 1974 All LJ 779 
(FB). (Reversed on another point in A 197o 
SC 563). 

ARTICLE 341 — SYNOPSIS 

1. Scheduled Castes — Conversion to 

other religion. 

2. Various Scheduled Castes. 

3. Scheduled Castes — Unit whether 

State or smaller area. 

1. Scheduled Castes - Conversion to 
other religion.— (1) The Constitution (Sche¬ 
duled Castes) Order, 1950, is not ultra 
vires on the ground that certain enumerat¬ 
ed castes, people though belonging to such 
castes but professing the Sikh religion are 
excluded. A 1952 Punj 143 (144) (FB). 

(2) The Constitution (Scheduled Castes) 
Order, 1950, is not ultra vires on the 
ground that it excludes from the definition 
persons professing a religion other than 
Hinduism, for example. Pariah converts to 
Christianity. A 1952 Mad 474 (476) (DB). 

(3) Conversion to Christianity takes the 
convert out of the category of Scheduled 
Castes in terms of the Constitution (Sche¬ 
duled Castes) Order (1950). ILR (1963; 
Andh Pra 500 (DB). 
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castes, races or tribes or parts of or groups within castes, races or tribes which 
shall for the purposes of this Constitution be deemed to be Scheduled Castes 
in relation to that State ®[or Union territory, as the case may be.] 

(2) Parliament may by law include in or exclude from the list of Sche¬ 
duled Castes specified in a notification issued under clause (1) any caste, race 
or tribe or part of or group within any caste, race or tribe, but save as afore¬ 
said a notification issued under the said clause shall not be varied by any 
subsequent notification. 

[Government of India Act (1935), Sch. I, Para. 26.] 

(a) Substituted for the words 'may after consultation with the Governor or Raj- 
pramukh of a State* by the Constitution (First Amendment) Act, 1951, S. 10 
(18-6-1951). 

(b) Inserted by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Sch. 
(1-11-1956). 

(c) The words 'specified in Part A or Part B of the First Schedule’, omitted, ibid. 


Article 341 — Note 1 (contd.) 

(4) Constitution (Scheduled Castes) Order 
(1950), Para 3, Sch. I Part IV. Cl. (3), Item 
13 — Meaning of 'professes a religion is to 
enter publicly into a religious state’ — For 
attracting the provisions of this para it has 
to be established that the person concerned 
has publicly entered a religion different 
from the Hindu or Sikh religion. A 1958 
Bom 296 (297) (DB). 

(5) In order to prove that a member of 
the Muka Dora tribe had ceased to be a 
member of that tribe, there should be first 
of all, evidence of intention, the reactions or 
the old body and that of the new body. 
A 1958 Andh Pra 724 (735) (DB). 

(6) Whether 'Patoli’ community of Mul¬ 
tan is a Scheduled Caste — Concerned 
authorities and not court are competent to 
decide. A 1979 Delhi 87 (90). 

(7) Buddhist cannot be treated as mem¬ 
ber of Scheduled Caste within the meaning 
of Protection of Civil Rights Act (22.or 
1955). A 1979 Bom 282 (284): 1979 Bom CR 


309. 

(8) Constitution (Scheduled Castes) Order 
(1950). Clause 3 — It is not necessary tnar 
a person belonging to the castes mentioned 

In the Schedule, should be a 

birth. It is enough if he professes Hindu 

religion. A 1975 Andh Pra 82 (83). f _ 

(9) Person publicly professing that he Be¬ 
longed to Buddha religion — Not eligible 
or qualified to stand as a candidate for a 
seat which was reserved for the pe 
belonging to Scheduled Castes. 1978 Mab 

LJ 371 (377) (DB). 

2. Various Scheduled Castes.— (1) Sche¬ 
duled Castes — Candidate of 
caste held not of chamar caste. A I9t>s 

1557 (1560). 

(2) 'Bhovi' caste mentioned in Order in¬ 
cludes 'Voddars’ of Mysore State ^fore re- 
organisation — Evidence to show that caste 
not mentioned in order is included^ __ 
caste mentioned by the_ order ts ordinari 7 
not admissible. A 1965 SC 1269 (1272). 


(3) Scheduled Caste — The terms Rc^itia^ 
Ramdasi, Ravidasi are not precise, exact 


and distinctive — Rohtia and Ramdasi do 
not necessarily exclude each other — Con¬ 
stitution (Scheduled Castes) Order, 1950. A 
1966 Punj 282 (288) (DB). 

(4) A person properly described as mochi 
in Punjab does not fall within the caste of 
Chamars as included in Constitution (Sche¬ 
duled Castes) Order 1950 and Constitution 
(Scheduled Castes) (Union Territories) Order 
1951 (as amended in 1966). A 1969 SC 597 
(598) ** A 1966 Punj 334 (335, 336) (DB). 

(5) Constitution (Scheduled Castes) Order, 

1950, Sch., Part 13, Item 40 — "Sunri ex¬ 

cluding Saha” — The word 'Saha* refers 
to a caste group within the Sunri caste 
A 1967 SC 115 (117, 118). (A 1966 Cal 141, 
Reversed.) 

(6) Question whether particular caste is a 
Scheduled caste — Notification issued under 
Article 341 has to be looked at — Enquiry 
whether particular sub-caste is included in 
caste mentioned therein not permissible. 
A 1965 SC 1557 (1559) •• A 1969 SC 597 (599, 
600). 

(7) Order No. 6132 (15) K. M. 1160/58, 

dated 2nd April, 1960 of Board of Revenue, 
Government of West Bengal, giving prefer¬ 
ence to bid by a patni a scheduled castes 
member in public auction of ferries, over¬ 
bid by highest bidder — Reservation made 
for scheduled castes member is saved by 
Article 16 (4) and by Article 341 read with 
Constitutional Order. 1950. (1967) 71 Cal WN 
107. 

(8) Article 342 is in pari materia with 
Article 341. A 1967 Mys 182 (184). 

(9) Chamar Community notified as Sche¬ 
duled Caste under President’s Order both 
in Punjab and Madhya Pradesh — There¬ 
fore even if a Chamar from Punjab went 
and became bona fide resident of Madhya 
Pradesh, he would be at par with the 
Chamars of M. P. ILR (1977) MP 423 (433) 
(DB). 

(10) The Constitution (Scheduled Castes) 
Order (1950) — A member of the caste de¬ 
clared to be a Scheduled Caste for U. P. 
and residing in that territory would not be 
considered a Scheduled Caste for Punjab 


"A” in the citations stands for AIR 


[Vol. 10] 4. A. M. 18 
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(d) Words 'or Rajpramukh', omitted, ibid. 

(e) Inserted by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Sche* 
dule (1-11-1950). 

NOTE.— For specification of castes, races or tribes etc. see, the Constitution 
(Scheduled Castes) Order, 1950, published as C. O. 19, dated 10-8-1950, in Gaz. 
Ind., 1950, Part II, S. 3, Ext., p. 163 and the Constitution (Scheduled Castes) 
(Union Territories) Order, 1951, -published, as C. O. 32, dated 20-9-1951, in 
Gaz. Ind., 1951, Pt. II, S. 3, p. 1198; Constitution (Jammu and Kashmir) Sche¬ 
duled Castes Order, 1956, C. O. 52, dated 22-12-1956, published in Gaz. Ind., 
1956, Pt. II, S. 3, Ext., p. 2686A; Constitution (Dadra and Nagar HaveU) 
Scheduled Castes Order, 1962, C. O. 64, dated 30-6-1962, Gaz. Ind., 1962, 
Pt. II, S. 3 (i), Ext., p. 389; Constitution (Pondicherry) Scheduled Castes 
Order, 1964, C. O. 68, Gaz. Ind., 5-3-1964, Pt. II, S. 3 (i). Ext., p. 327; Constitu¬ 
tion (Goa, Daman and Diu) Scheduled Castes Order, 1968, C. O. 81, Gaz. Ind., 
12-1-1968, Pt. II, S. 3 (i), Ext., p. 7, Constitution (Nagaland) Scheduled Tribes 
Order, 1970, published as C. O. 88 in Gaz. Ind., 23-7-70, Pt. II, S. 3 (i), Ext., 
p. 641; Constitution (Andaman and Nicobar Islands) (Scheduled Tribes) Order, 
1959, published as C. O. 58 in Gaz. Ind., 31-3-59; Scheduled Areas (Himachal 
Pradesh) Order, 1975, C. O. 102, Gaz. Ind. 1975. Pt. II, S. 3 (i), Ext., p. 2295, 
Scheduled Castes and Scheduled Tribes (Amendment) Act, 1976 (108 of 
1976); Constitution (Sikkim) Scheduled Castes Order, 1978, C. O. 110, Sikkim 
Gaz., Ext., No. 93, 12-7-78; Constitution (Sikkim) Scheduled Tribes Order, 
ibid; Scheduled Areas (States of Bihar, Gujarat, M. P. and Orissa) Order, 
1 1977, Gaz. Ind., 31-12-77, Pt. II, S. 3 (i), Ext., No. 423. See also the 

Scheduled Castes and Scheduled Tribes (Amendment) Act, 1956 (63 of 1056). 

342. Scheduled Tribes.— (1) The President a [may with respect to any 
State ^or Union territory], and where it is a State c [* * *], after consulta- 


Artlcle 341 — Note 2 (contd.) 

or any other State IL.R (1976) 1 Punj 769 

(773) (DB). 

(11) Person belonging to Dusadh Caste 
In Bihar shifting to Madhya Pradesh — 
Nomination of such persm as candidate 
from scheduled caste from constituency m 
M. P. is invalid. 1974 MPLJ 565 (572) 

(12) Constitution (Scheduled Castes) Order 
(1950) Part IX Orissa Entry 24 — Dewar 
caste notified as Scheduled caste in relation 
to State of Orissa — Should be read as 
’Dhibara’ which refers to persons engaged 
in catching of fish — 'Kaibartas and 
•keutas’ should be taken as included in the 
term "Dhibara”. 1979 Lab IC 1438 (1439, 

1440) (DB) (Orissa). ^ . - 

(13) Orissa Schedule Areas Transfer oE 

Property (by Scheduled Tribes) 

1956 (2 of 1956), Section 2 (e) — Scheduled 
Tribes’’ under, includes "Bhotrada” or 
"Dhotada” as indicated in Constitution 

(Scheduled Tribes) Order, 195 °, 
to the same community as Bhotras — 
rjnpo not relate to any sub-caste or tne 

named caste. A 1975 ° ri js a 216 h^tlZ^State 
3. Scheduled Castes — Unit whether State 

or smaller area.— (1) Specification °* 

with reference to different di^ricts or sub^ 

areas of the State — Permitted by the Art 

C ' e ( 2 ) A Th 9 e Sch^dilld Castes notified must.tw 

- a A y rtae te do ? as* Scheduled 

“1 IT^di^ (1959, 

37 ( 3 T y To^et 77 Lnefit' of being a member of 

a Scheduled Caste or Sch f d "I ed t ^SlTper- 
the matter of public employment, the per 


son claiming should be a member of such 
caste or tribe in relation to the particular 
area or State where he is residing and where 
he seeks employment. A 1969 Orissa 220 (221, 
222) (DB). . , 

(4) The power under Section 41 of the 
States Reorganisation Act did not authorise 
the President to exclude any person from 
the category of a Scheduled Caste, who en¬ 
joyed that status under the original Sche¬ 
duled Castes Order. A 1961 Madh Pra 84 

(87) (DB) * 

(5) Under Article 341 (2) without any law 
made by Parliament, the original Scheduled 
Castes Order, 1950, specifying Chamar as 
a Scheduled Caste In the entire area o* 
Madhya Pradesh, could not be varibyanj 
subsequent notification. A 1961 Madh Pra 

CasU A 1961 Madh Pra 84 (871 (DB). 

m Presidential Order declaring Suryaban* 
sh s ta JabXur District as belonging to 
Scheduled Caste — Certificate granted by 
Tahasildar — Collector while coimtersign- 
ing can make enquiries to satisfy hims^f 

ab g out its correctness — Not al } a ^\Z?rb&- 
shis but only those residing in Jabalpur pe- 
long to Scheduled Caste. A 1978 MP 44 (44)1 
1975 MP LJ 715 (DB). , 

Article 342 

1. Scheduled Tribes.— (1> ‘Naikda or 
Navaka’ does not include Bedar’. A 16* 7 
Mys 182 (190). 
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tion with the Governor <*[*•*] thereof], by public notification, specify the 
tribes or tribal communities or parts of or groups within tribes or tnbal com¬ 
munities which shall for the purposes of this Constitution be deemed to be 
Scheduled Tribes in relation to that State 'for Union territory, as the case 

may be. ] 

(2) Parliament may by law include in or exclude from the list of Sche¬ 
duled Tribes specified in a notification issued under clause (1) any tribe or 
tribal community or part of or group within any tribe or tribal community, 
but save as aforesaid a notification issued under the said clause shall not be 

varied by any subsequent notification. 

(a) Substituted for the words "may, after consultation with the Governor or the 
Rajpramukh of a State” by the Constitution (First Amendment) Act, 1951, 

S. 11 (18-6-1951). 

(b) Inserted by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Sche¬ 
dule (1-11-1956). 

(c) The words 'specified in Part A or Part B of the First Schedule’, omitted, ibid. 

(d) The words *or Rajpramukh’, omitted, ibid. 

(e) Inserted by Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule 

(1-11-1956). 

JAMMU AND KASHMIR 

Article 342 shall be omitted—See Constitution (Application to J. and K.) Order, 
1054, Para. 2, sub-para. (11) (b). 

NOTE.— For specification of castes, races or tribes etc. See the Constitution 
(Scheduled Tribes) Order, 1950, C. O. 22, dated 6-9-1950, Gaz. Ind., 1950, 


Article 342 — Note 1 (contd.) 

(2) Constitution (Scheduled Tribes) Order 
1950, Schedule I, Part I; Assam Auton¬ 
omous District — Khasi tribe has been noti¬ 
fied as the tribe entitled to reservation of 
seats under Article 342. A 1958 Assam 128 
(131) (DB). 

(3) The inhabitants of Laccadive, Minicoy 
and Amindivi islands who and both of whose 
parents were born in these islands are 
classified as Scheduled Tribes. A 1957 Mad 
433 (435) (DB). 

(4) Constitution (Scheduled Tribes) Order, 
1950, Part III, Item 25 — Members embrac¬ 
ing Christianity do not cease to be Oraons 
and are entitled to rights and privileges of 
tribals —-v They can contest election to Par¬ 
liamentary seat meant for Scheduled Tribes. 
A 1964 Pat 201 (206) (DB). 

(5) Gond community is not declared to be 
a Scheduled Tribe in Gazipur district of 
U. P. — As per Scheduled Tribes Order it 
ia a Scheduled Tribe only in the Gajzipim 
district of UP 1969 Lab IC 1016 (1016) 
(Cal). 

(6) Benefit could not be claimed by a 
person who is not a member of Schedulea 
Tribe in relation to the Stale in which he 
is residing. A 1969 Orissa 220 (221, 222) (DB). 

(7) The expression ’aboriginal communi¬ 
ties* can be generally used to comprise or 
aboriginal communities whether or not they 
•re formally included in an Order under 
Article 342. 1969 Lab IC 1016 (1017) (Cal). 

(8) The provisions of Article 16 (4) in¬ 
clude reservations for the members of Sche¬ 
duled Castes and Tribes. 1969 Lab IC 1016 
(1017) (Cal). 

(9) Constitution (Scheduled Tribes) Order 
(1950) — Article 342 is in pari materia with 
Article 341 as regards principles governing 


scope of enquiry under Article 342. A 1967 
Mys 182 (184). 

(10) Constitution (Scheduled Tribes) Order 
(1950) — 'Girijana' is group of persons be¬ 
longing to Scheduled Tribes — ’Hasalaru’ 
tribe is not different from ’Hasalar’ tribe 
and difference in spelling has no materia¬ 
lity. (1969) 17 Law Rep 691 (692) (DB). 

(11) After the President has specified the 
Scheduled Tribes, it is only the Parliament 
that is competent to include in or exclude 
from the list of Scheduled Tribes specified 
in a notification issued under Cl. (1) of Arti¬ 
cle 342. A 1967 Mys 182 (184, 185). 

(12) A Muka Dora tribesman following 
manners and customs of the twice born for 
20 to 30 years is not sufficient to hold that 
he had ceased to belong to Muka Dora tribe. 
A 1958 Andh Pra 724 (736) (DB). 

(13) ’’Scheduled Tribes” definition in Arti¬ 
cle 342 Constitution of India adopted in Sec¬ 
tion 26 Mah. Land Revenue Code with chan¬ 
ges necessary for purposes of Code — Defi¬ 
nition in Code as amended adopted in Sec¬ 
tion 2 (1) (j) of Mah. Restoration of Lands 
to Scheduled Tribes Act — Adoption is not 
invalid — If words ' Scheduled Tribe” used 
in Art. 342 get extra meaning in Act it is 
not against Constitution. 1977 Mah LI 564 

(571) (DB). 

(14) Constitution (Scheduled Tribes) Order 
(1950), Part ill — Scheduled Tribes of Bihar 
— Non-mention of ’Patars’ as sub-tribe of 
Mundas in Schedule — Inference that they 
are not Mundas cannot be drawn — Patars 
of Tamar District in Bihar held are a sub¬ 
tribe of Mundas. A 1971 SC 2533 (2538, 2540). 

(15) Constitution (Scheduled Tribes) Order 
1950 — Express or implied admission by a 
person that he is not member of Scheduled 
Tribe is not conclusive. A 1971 SC 2533 
(2535). 
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Pt. II, S. 3, Ext., p. 597, as amended from time to time; Constitution (Sche¬ 
duled Tribes) (Union Territories) Order, 1951, C. O. 33, dated 20-9-1951, Gaz. 
Ind., 1951, Pt. II, S. 3, Ext., p. U98G; Constitution (Andaman and Nicobar 
Islands) Scheduled Tribes Order, 1959, C. O. 58, dated 31-3-1959, Gaz. Ind., 
1959, Pt. II, S. 3 (i). Ext., p. 151; Constitution (Dadra and Nagar Haveli) 
(Scheduled Tribes) Order, 1962, C. O. 65, dated 30-6-1962, Gaz. Ind., 1962, 
Pt. II, S. 3 (i), Ext., p. 389; Constitution (Scheduled Tribes) (Uttar Pradesh) 
Order, 1967, C. O. 78, Gaz. Ind., 24-6-1967, Pt. II, S. 3 (i), Ext. p. 311; Con¬ 
stitution (Goa, Daman and Diu) (Scheduled Tribes) Order, 1968, C. O. 82. Gaz. 
Ind., 12-1-1968, Pt II, S. 3 (i). Ext., p. 8—See also the Scheduled Castes and 
Scheduled Tribes (Amendment) Act, 1956 (63 of 1956). See also note under 
Art 341. 

PART xvn 

OFFICIAL LANGUAGE 
CHAPTER I 

LANGUAGE OF THE UNION 

343. Official language of the Union.— (1) The official language of the 
Union shall be Hindi in Devanagari script. 

The form of numerals to be used for the official purposes of the Union 
shall be the international form of Indian numerals. 

(2) Notwithstanding anything in clause (1), for a period of fifteen years 
from the commencement of this Constitution, the English language shall con¬ 
tinue to be used for all the official purposes of the Union for which it was 
being used immediately before such commencement: 

Provided that the President may, during the said period, by order autho¬ 
rise the use of the Hindi language in addition to the English language and of 
the Devanagari form of numerals in addition to the international form of 
Indian numerals for any of the official purposes of the Union. . . 

(3) Notwithstanding anything in this article, Parliament may by law 
provide for the use, after the said period of fifteen years, of— 

(a) the English language, or 

(b) the Devanagari form of numerals, 

for such purposes as may be specified in the law. 

NOTE.— For language to be used in Parliament notwithstanding anything in 
this Part, see article 120: For language to be used in the Legislature of a 
State notwithstanding anything in this Part, see article 210; For power of 


Article 342 — Note 1 (contd.) 

(16) Munda Scheduled Tribe — Wife be¬ 
comes member of Munda Tribe by marriage 
with a Munda though she is not member of 
Munda Tribe by birth. (1971) 46 ELR 221 
(243) (Pat). 

(17) Even if a female is not a member oi 
a tribe by virtue of birth she having been 
married to a tribal after due observance of 
all formalities and after obtaining the ap¬ 
proval of the elders of the tribe would be¬ 
long to the tribal community to which her 
husband belongs. A 1972 SC 1840 (1849, 1850). 

(18) Extension of concessions in Presiden¬ 
tial Order of 1950 by State Government — 
Members of Scheduled Tribes in 

or in Union services cannot claim ber^nx. 
1974 Lab IC 141 (145, 146): ILR (1975) Bom 

51 fl9 ( ) D M. P. (Anusuchit Jati Tatha Anusu¬ 
ch! t Jan Jati) Rini Sahayata Adhimyam 
(1967) Sec 2 (6) — Member of Mogia Tribe 

residinfTn district of Guna cannot be^m- 

ed to be member of Scheduled Tribe. A 19// 

Madh Pra 186 (187). .... rTVl> _._\ Drrler 

. (20) Constitution (Scheduled Tnbes) Ord 

noRni Schedule. Part IX Entry 18 (as 

Ku a<» t infl of 1976) — Kshetnya 


Bidwaik Mana Community is not a Sche¬ 
duled Tribe. It is not covered by^Entry 18. 
A 1980 SC 150 (156). 

(21) Scheduled Tribe — Pangawala of 
Chamba State — Tests to see whether per¬ 
son is a "Pangawala” indicated. (1968) 39 
Elec LR 99 (116 to 119) (Delhi). 

(22) On the evidence on record held that 
Appellant to election petitionbelonged to 
•Koya’ Scheduled Tribe. 1979 UJ (SC) 865 
(968). 

Article 343 

(1) Article 343 provides that the official 
language of the Union shall be Hindi in De¬ 
vanagari script. In the Eight Schedule 
Hindi and Urdu are mentioned as separate 
languages. A 1962 All 83 (87, 88) (DB). 

(2) Article 343 contemplates use of both 

forms of numerals viz.. International form 
of Indian numerals and Devnagari form 
numerals for any office purposes. A 
Andh Pra 111 (116) (DB). „ 

(3) The object of the Official Language*! 
Act 1963 is to provide, with reference to 
Article 343 (3), for the languages which may 
be used for official purposes of the Union of 
India, for transaction of business of Parlia-j 
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the President to issue directions in accordance with the report of Committee 
of Parliament notwithstanding this article, see article 344 (0). 

See the Official Languages Act, 1963 (19 of 1963), S. 3. 

JAMMU AND KASHMIR 

The provisions of this part shall apply to Jammu and Kashmir only in so far 
as they relate to— 

(U) toe 1£Tc£l ^aSufge^fof coruscation between one State and another, or 

between a State and the Union; and 
• . (iii) the language of the proceedings in the Supreme Court. 

-See Constitution (Application to J. and K.) Order. 1954, Para 2, sub-para. (12). 

344 Commission and Committee of Parliament on official language.— (1) 

The Pr 4 ;side“n at the expiration of five 

of this Constitution and thereafter at the expiration rf tten years“«?“ S Q U f c " 
commencement, by order constitute a Commission w , pe _ 

Chairman and such other members representing the different lan«"f« es *P 
cified in the Eighth Schedule as the President may appoint, and the order 
shall define the procedure to be followed by the Commission. 

(2) It shall be the duty of the Commission to make recommendations to 

the President as to— „ . , . 

(a) the progressive use of the Hindi language for the official purposes of 

the Union; . - .. 

(b) restrictions on the use of the English language for all or any of the 

official purposes of the Union; 

( C ) the language to be used for all or any of the purposes mentioned in 
article 348; 

(d) the form of numerals to be used for any one or more specified pur- 
poses of the Union; 

fe) any other matter referred to the Commission by the President as re¬ 
gards the official language of the Union andthe language: for^conunum- 
cation between the Union and a State or between one State and an- 

other and their use. . •. 

<31 In making their recommendations under clause (2), the Commission 
shall have due^egard to the industrial, cultural and scientific advancement 
of India and the lust claims and the interests of persons belonging to the 
non-Hindi speaking areas in regard to the public services. 

(4) There shall be constituted a Committee consisting of thirty members, 
of whom twenty shall be members of the House of the People and ten shall 


Article 343 (contd.) 

ment for Central and State Acts and for cer¬ 
tain purposes in High Courts. A 1965 Mad 
11 (11): 1965 (1) Cri LJ 49 (DB). 

(4) Official language of Pondicherry was 
to be French till decided otherwise by the 
Legislative Assembly of Pondicherry. \Jna 
the Official Languages Act 1965 Tamil and 
English have been elevated to status of 
official languages. Till that Act came 
force French text of the judgments ofthe 

Superior Court of Appeal were prepared as 

the official text. A 1968 Mad 298 (307) (DB). 

Article 344 

. (1) Presidential directions could be issued 

only when the Commission and following ^ 
the committee have made their reports and 
that too only in respect of matters stafod ill 

• clause (2) and in respect of which the said 

• bodies have made reports. A 1972 Mad 4U 
,,(45). (Reversed on another point in A 

SC 225.) 


(2) Presidential directions though only 
administrative in nature are authorised by 
the Constitution — They are therefore valid 
and are bound to be obeyed. A 1972 Mad 
40 (45) (Reversed on another point in A 1977 
SC 225). 

(3) Presidential directions issued after 
consideration of the reports by the first 
Commission and committee will not cease 
to have force merely because second com¬ 
mission and committee were not appointed 
at the expiry of ten years from the com¬ 
mencement of Constitution. A 1972 Mad 40 
(45) (Reversed on another point in A 1977 
SC 225). 

(4) Official Languages Act (1963), Sec. 3 (4) 
— Posts and Telegraphs memorandum mak¬ 
ing "in service training in Hindi” compul¬ 
sory for all Central Government Employees 
below 45 years are valid. A 1977 SC 226 
(231) : 1977 Lab IC 26. (A 1972 Mad 40 Re¬ 
versed.) . , 
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be members of the Council of States to be elected respectively by the mem¬ 
bers of the House of the People and the members of the Council of States in 

accordance with the system of proportional representation by means of the 
single transferable vote. 

(5) It shall be the duty of the Committee to examine the recommenda¬ 
tions of the Commission constituted under clause (1) and to report to the 
President their opinion thereon. 

(6) Notwithstanding anything in article 343, the President may, after 
consideration of the report referred to in clause (5), issue directions in ac? 
cordance with the whole or any part of that report. 

CHAPTER n 

REGIONAL LANGUAGES 


345. Official language or languages of a State.— Subject to the provi¬ 
sions of articles 346 and 347, the Legislature of a State may by law adopt 
any one or more of the languages in use in the State or Hindi as the lan¬ 
guage or languages to be used for all or any of the official purposes of that 
State; 


Provided that, until the Legislature of the State otherwise provides by 
law, the English language shall continue to be used for those official pur¬ 
poses within the State for which it was being used immediately before the 
commencement of this Constitution. 


NOTE 


The following Acts have been passed by the State Legislatures? 

(1) A. P. Official Language Act, 1966 (A. P. Act 9 of 1966) (w.e.f. 26-3-1988.) 

(2) Assam Official Language Act, I960 (Assam Act 33 of 1960) (31-7-1964.) 

(3) Bihar Language of Laws Act, 1955 (Bihar Act 23 of 1955.) *' 

(4) Gujarat Official Languages Act, 1660 (Guj. Act 1 of 1961) <16-2-1961). 

(5) Haryana Official Language Act, 1969 (Haryana Act 17 of 1969). 

(6) Kerala State Legislature (Continuance of Use of English Language) Act, 1965. 
(Presi. Act 1 of 1965) (as re-enacted by Presi. Act 1 of 1966 and Kerala Act 8 
of 1966). 


Article 345 

(1) Notwithstanding a State Law adopting 
Hindi or a regional language for the official 
purposes of the State. English can be used 
for the official purposes of the State until 
there is an express legislative prohibition 
against such use. A 1957 Madh Pra 1 (3) 
(DBi ** 1969 MPLJ 99. 

(2) The State Legislature of Madhya Pra¬ 
desh was entitled to adopt both Hindi and 
Marathi as the official languages. A 1959 
Madh Pra 208 (210) (DB) ** 1969 MPLJ 99. 

(3) Hindi language finds a place among 
the regional languages specified in the 
Eighth Schedule and cannot be deemed to 
be taken out of the category of regional 
languages contemplated by Article 345. A 
1959 Madh Pra 208 (210) (DB). 

(4) Pleadings and applications in English 
are permissible subject to a translation be¬ 
ing supplied to the other side when neces¬ 
sary. A 1967 Andh Pra 42 (43) (DB). 

(5^ Allahabad General Rules (Civil) R.l» 
— Plaint written not in Hindi but in Eng¬ 
lish — Plaint is valid in spite of Rule 15- 
Proviso to Article 345 also emphasises tnm 
unless the legislature of a State expressly 
provides by law, English Is to cong as 

the language to be used for official]2w P i2rt 
within the State. A 1963 All 546 (547) . 1963 

(6) Article 345 does not declare^ tbj} 
enactment of a law by a State Legislature 


dopting Hindi as the language for any of 
he official purposes of the State any order 
nade by the State and expressed in the 
Inglish language shall be void. A 1961 All 
165 (368). 

(7) Official Language of Courts in Tamil 
Jadu — Constitution permits use of Tmnil 
is State language in Tamil Nadu — Sec- 
ion 137 (2) C. P. C. provides for powers to 

State to have local language in Courts — 
Jnder these powers State Legislature passed 
L N. Official Languages Act (1956) ana 
ssued Notification to Use Tamil f? r 

evidence only — By amending that 
Statute Sec. 4-B was introduced making 
ramil as language in which judgments were 
o be written — However as required by 
fee 137 ( 2 ) C. P. C. the Government not 
laving issued notification bringing into 
orce Section 4B. a judgment written in 
ramil, held was no judgment at all. (1978) 

T HPTT T A An fAAO AAA\ 


(8) Ordinance No. 104 of 1975 published 
in Hindi Language translated in English — 
Bihar Legislature prescribed Hindi as offi¬ 
cial languge — Omission of clause in Eng¬ 
lish version about power of Board to sus¬ 
pend a teacher or headmaster of a School 
— In such case Hindi version should 
vail — Held. Board had jurisdiction to pass 
an order of suspension of a Headmaster. 
(1979) 3 Serv LR 369 (378) (Pat). 
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(7) Kerala Official Language £ CT mVT^-)-^). 

(8) Maharashtra Official Languages Act W64 1963) (we .f. 1-4-1968). 

(9) Mysore Official Language Act 1SHS3 QOys. MX* ^ ^ 1954) (w . e .f. v6 -5-1966). 

(10) Orissa Official Language Act, ( ( p 0 ndi Act 3 of 1965) (w.e.f. 1-7- 

(11) Pondicherry Official Languages Act, 1963 (Fond), act a 

1968) - . . , 0.-7 fPuni Act 25 of 1967) (w.e.f. 1-1-1968). 

(12) Punjab Official Languages Act, 1967 <punj. ACT ^ ^ ^ ig56) 

(13) Rajasthan Official Language Act. ' f Use of English Language) Act, 

(14) Tamil Nadu State Legislature (Continuance oi us* 

1964 (Mad. Act 38 of 1964) t 28 - 1 ' 1965 ’. (Madras Act 39 of 1956) (w.e.f. 1-1- 

(15) Tamil Nadu Official Language Act, 1958 (Madras A 

1967) * Afvf iq*i OJ P Act 20 of 1951) (w.e.f. 26-1-1968). 

Z l P B act’, m S. B. ACT 24 of 1961) (w.e.L 26-1-1965). 

346. Official language for commumc -TKeZ fhftiT bein^ 
other or between a State and e purposes shall be the official lan- 

authorised for use in the for o ° e state P another State and between 

guage for communication between 

a State and the Union: that the Hindi language should 

Provided that if two or more Statesag States, that lan- 

347. Special provision relatin ^°J^^ President 

population of a State. On a dema. i proportion of the i>opulation of a 

may, if he is satisfied that a su ^f ^ k P e 7by them to be recognised by 
State desire the use of any lang g lso be officially recognised through- 

that State, direct that such language ^ ^ may specify. 

out that State or any part thereof for sucn p p- 

CHAPTER in 

language of the supreme cocmr HIGH 

, * A in the Supreme Court and in the High Courts 

. 3 f 48 - A L “ g Bi a ifs e CTc - Tlf Notwithstanding anything in the foregomg pro- 

" - S'ss=KftS.™ 

Legislature of a State, ___ 


Article 346 

(1) Ordinance No. 104 of 1975 Pub'shed 
!n Hindi language translated 1*8 sh 
Bihar Legislature prescribed Hindi as 

cial language — Omission of clause m 

an order of suspen sion .. 

(1979) 3 Serv LR 369 (378) (Pat). 

Article 348 

(1) Under Clause (3) of tWs 
the English version of an ACT or ^ the 
gulation. etc.. that is to be rreai fce _ 

S d 2?7 at (2?8, H (D n B) 

STutSS !70 A <&! 

1965 (1) Cri LJ 418. * 


[But see (1979) 3 Serv LR 369 (378) 

(Pat). (Ordinance No. 104 of 1975 pub¬ 
lished in Hindi language, translated in Eng¬ 
lish — Bihar legislature prescribed Hindi 
as official language — Omission of clause 
in English version about power of Board to 
suspend a teacher or Headmaster of a 
School — In such case Hindi version should 
prevail.) ** A 1959 All 792 (793) : 1959 All 
LJ 685 •• A 1959 All 208 (210) (DB).l 

(2) The doctrine that if there be two ver¬ 
sions of a statute in two different languag- 
ges, one version can be used to interpret the 
other does not apply in India, as Clause (3) 
of this article clearly provides that where 
laws are passed in an Indian language and 
translated into English, the authoritative 
version shall be the English one. A I9i>« 
Madh Pra 16 (19). 

[Bee however 1974 UPTC 570 (574) (FB) 
(All). (Where there is some doubt or 
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(ii) of all Acts passed by Parliament or the Legislature of a State and 
of all Ordinances promulgated by the President or the Governor 

* *] of a State, and 

(iii) of all orders, rules, regulations and bye-laws issued under this 
Constitution or under any law made by Parliament or the Legisla¬ 
ture of a State, 

shall be in the English language. 

(2) Notwithstanding anything in sub-clause (a) of clause (1), the Governor 
*{* •] of a State may, with the previous consent of the President, authorise 
the use of the Hindi language, or any other language used for any official pur¬ 
poses of the State, in proceedings in the High Court having its principal seat 
in that State: 


Provided that nothing in this clause shall apply to any judgment, decree 
or order passed or made by such High Court. 

(3) Notwithstanding anything in sub-clause (b) of clause (1), where the 
Legislature of a State has prescribed any language other than the English 
language for use in Bills introduced in, or Acts passed by, the Legislature of 
the State or in Ordinances promulgated by the Governor a [* *] of the State 
or in any order, rule, regulation or bye-law referred to in paragraph (iii) of 
that sub-clause, a translation of the same in the English language published 
under the authority of the Governor a {* *] of the State in the Official 
Gazette of that State shall be deemed to be the the authoritative text there¬ 
of in the English language under this article. 

[Government of India Act (1935), S. 214 (5); S. 227.] 

(a) The words *or Rajpramukh’ were omitted by the Constitution (Seventh 
Amendment) Act, 1956, S. 29 and Schedule (1-11-1956). 


349. Special procedure for enactment of certain laws relating to lan¬ 
guage.— During the period of fifteen years from the commencement of this 
Constitution, no Bill or amendment making provision® for the language to be 
used for any of the purposes mentioned in clause (1) of article 348 shall be 
introduced or moved in either House of Parliament without the previous sanc¬ 
tion of the President, and the President shall not give his sanction to the in¬ 
troduction of any such Bill or the moving of any such amendment except 
after he has taken into consideration the recommendations of the Commission 


Article 348 (contd.) 

ambiguity in any provision in the authorita¬ 
tive English text, it is permissible to look 
into the Hindi text to remove the doubt or 
ambiguity.)1 

(3) Where the English translation of a 

statute or rule. etc., has not ' 

as contemplated by this clause, this will not 
render the Act or Rule null and void. A 
1957 Madh B 26 (28) (DB). 

(4) The Bihar Legislature in pursuance 
of clause (3) of Article 348 has Probed 
Hindi as the language for u<^ in Bills 3, Acts 
Ordinances of the State of Bihar. That be 
ing the position, the Ordinance cannot 

said to be non est f lm P ly *^ au , s a e n L a |e h as 

K SSSMSmS* 

(DB). 

(5) Under the Official Language Act of the 
Pondicherry Legislature .both an Q a f 
English have been elevated to the stat ot 
the official languages _tp come mto eKeca 
upon a date to be notified. Even if the date 
be not actually notified y£t. until that 15 
done, the procedure that seeira to p ^ a i, 
with regard to the language of the Court, is 


that there is prepared a French Text of the 
judgments of the Superior Court of Appeal 
which will be the official text of the judg¬ 
ment. A 1968 Mad 298 (307). 

(6) The validity of the U. P. Government 
Servants’ Conduct Rules (1946) Is not affect¬ 
ed because they were published only in Eng¬ 
lish version and not in Hindi version —• 
Both versions are equally authoritative. A 
1962 All 507 (509): 1962 (2) Cri LJ 459. 

(7) Hindi version of Ordinance (210 of 
1975) published on 5-12-1975 — Proceedings 
in question instituted on 8-12-1975 — Ap¬ 
peal against order passed under Sec. 6 oB 
Bihar Public Land Encroachment Act (1956), 
filed before High Court — Not maintain¬ 
able. A 1976 Pat 392 (393 to 395) (DB). 

(8) In view of Notification dated 5-9 7 1969 
issued by Governor of U. P. — 

presented in Hindi in Devnagin Scnpt is 
competent. A 1977 All 164 (173) (DB). 

(9) Intervenor arguing case in Hindi — . 
Refusal by him to present arguments m.. 
Court language as suggested by Court be- . 
cause Hindi was not understood by Counsel, 
for State and some of the- Judges — ^Re¬ 
ordered cancellation of his intervention. 

A 1971 SC 2608 (2608). 
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constituted under clause (1) of article 344 and the report of the Committee 
constituted under clause (4) of that article. 

CHAPTER IV 
SPECIAL DIRECTIVES 

350. Language to be used in representations for redress of grievances.-- 

Every person shall be entitled to submit a representation for the redress of 
any grievance to any officer or authority of the Union or a State m any of 
the languages used in the Union or in the State, as the case may 

aft 50 A Facilities for instruction in mother-tongue at primary stage.— It 
shall be the endeavour of every State and of every local authority within 
the State to provide adequate facilities for mstruction m the mother-tongue 
at the primary stage of education to children belonging to linguistic minority 
groups; P and the President may issue such directions to any State as he con¬ 
siders necessary or proper for securing the provision of 

(a) Inserted by the Constitution (Seventh Amendment) Act, 1956, S. 21 (1 11 l»3b>. 

OBJECTS AND REASONS 


"The new article 350A proposed in this 
Clause is designed to implement one of the 
States Reorganisation Commission’s impor¬ 
tant recommendations regarding safeguards 


for linguistic minorities in the States after 
reorganisation.”—Gaz. of IncL, 1956* Pt. II* 
S. 2, Ext., p. 218. 


a [350B. Special Officer for linguistic minorities.— (1) There shall be a 

Special Officer for linguistic minorities to be appointed by’ the * 

(2) It shall be the duty of the Special Officer to investigate all matters 

relating to the safeguards provided for linguistic minorities under this CI - 
stitution and report to the President upon those matters at such intervals 
the President may direct, and the President shall cause all such reports to 
be laid before each House of Parliament, and sent to the Governments of 

the States concerned.] 

(a) Inserted by the Constitution (Seventh Amendment) Act, 1956, S. 29 and Sch. 
(1-11-1956). 

351. Directive for development of the Hindi language. It shall be the 
duty of the Union to promote the spread of the Hindi language, to develop 
it so that it may serve as a medium of expression for all the elements of the 
composite culture of India and to secure its enrichment by assimilating with¬ 
out interfering with its genus, the forms, style and expression, used m Hindus¬ 
tani and in the other languages of India specified in the Eighth Schedule, and 
by drawing, wherever necessary or desirable, for its vocabulary, primarily on 
Sanskrit and secondarily on other languages. 


Article 350 

(1) The languages contemplated by Arti¬ 
cle 350 have reference to those in the Eigntn 
Schedule which does not contain English 
language. No person can claim to make a 
representation in English by virtue of Arti¬ 
cle 350. A 1959 Madh Pra 208 (210) (DB). 

(2) The expression "any officer or autho¬ 
rity" does not cover Courts of law. Sec. 

M P Languages Act (1950) is not re PUS~ 
uant to Article 350. A 1959 Madh Pra 208 
(211) (DB). 


(3) In considering the applicability of this 
article to plaints presented before a Court 
of law. two points have to be considered. 
Firstly, whether a plaint presented before 
a Court of law can be said to be a repre¬ 
sentation for redress of a grievance. Se¬ 


condly, can a Court of law be properly des¬ 
cribed as an officer or authority of a State, 
A 1963 All 546 (547) (DB). 

Article 351 

(1) Pension Scheme by Tamil Nadu Gov¬ 
ernment granting pension to Anti-Hindi 
agitators — Payment under Scheme autho¬ 
rised not by legislative sanction but by 
executive act — Art. 351 is violated. A 1976 
SC 1559 (1559) (W. P. No. 3962 of 1972, D/- 
21-1-1975) (Mad) Reversed.) 

(2) Departmental examination — Optional 
use of Hindi as medium to answer General 
English paper — Option withdrawn subse¬ 
quently as not yielding satisfactory result 
— Action of withdrawal not violative of 
Arts. 351. 14 or 16. 1980 Lab IC (NOC) 84 
(AU). 


4 


M A" In the citations stands for AIR 
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part xvm 

EMERGENCY PROVISIONS 

352. Proclamation of Emergency.— (1) If the President is satisfied that 
a grave emergency exists whereby the security of India or of any part of 
the territory thereof is threatened, whether by war or external aggression or 
farmed rebellion], he may, by proclamation, make a declaration to that 
effect a [in respect of the whole of India or of such part of the territory there¬ 
of as may be specified in the Proclamation]. 

Explanation. — A Proclamation of Emergency declaring that the security 
of India or any part of the territory thereof is threatened by 
war or by external aggression or by armed rebellion may be made be¬ 
fore the actual occurrence of war or of any such aggression or rebellion, if 
the President is satisfied that there is imminent danger thereof]. 

^[(2) A Proclamation issued under clause (1) may be varied or revoked 
by a subsequent Proclamation. 

(3) The President shall not issue a Proclamation under clause (1) or a 
Proclamation varying such Proclamation unless the decision of the Union 
Cabinet (that is to say, the Council consisting of the Prime Minister and 
other Ministers of Cabinet rank appointed under article 75) that such a Pro¬ 
clamation may be issued has been communicated to him in writing. 


ARTICLE 352 — SYNOPSIS 

1. “Satisfied*’. 

2. Scope. 

3. Construction of war-time measures. 

4 . “Internal disturbance”. 

5. Revocation of a proclamation. 

6. Right to move Court under Art. 226. 

7. Constitution (38th Amendment Act), 

1. “Satisfied”.— (1) Where a Proclamation of 
Emergency is made under this article, it is not 
open to the Courts to question the grounds on 
which the President is satisfied that a grave 
emergency exists whereby the security of India 
is threatened by war or external aggression or 
internal disturbances. A 1945 PC 48 (50) °° 

A 1931 PC 111 (111, 112) 00 A 1943 FC 75 

(83). . , 

(2) A proclamation does not cease to be In 
compliance with Art. 362 (1) because it does 
not contain the words “the President is sa*HL 
fied’V (1967) 8 Cuj LR 265 (275) 00 A 1967 
SC 243 (245) : 1967 Cri LJ 282 00 ILR (1967) 1 
Punj 517 (522). 

(3) Neither the subjective satisfaction of the 

President postulated by Cl. (1) and Cl. (3) nor 
the declaration made by a proclamation follow- 
ing the satisfaction is open to judicial review. 

A 1977 Delhi 167 (171, 172) : 1977 Cn LJ 

1130 (DB). tt . ^ 

(4) Resolutions of Parliament approving pro¬ 
clamation under Article 352 only result in 
satisfying the proclamation made by he £ r esj" 
dent. The approbation granted to the 
dent’s action does not mean that the Presidents 
action has ceased to exist or is merged into the 
resolution of the Houses of 1 Parliament A 1977 
Delhi 167 (175, 176) : 1977 Cn LJ 1130 (DB). 

(5) Declaration of Emergency by Presidential 

Order dated 25-0-1975 and continuance Of 
emergency declared in 1971 — Declaration fa 
political and non-Justiciable matter — Satisfac¬ 
tion of President about existence of grave eTS ^ 
gency is alone necessary. 1975 WLN 750 
(775 776) (Raj). (Reversed on another point 

in 1976 Cri LJ 947 (SC).) 

(0) Proclamation of emergency and suspen¬ 
sion of fundamental right under Art. 14 1 


Articles 15 and 10 remain unaffected. 1977 
Lab IC (NOC) 31 : (1970) 2 All LR 378. 

(7) The security of the State can be threaten¬ 
ed by activity as postulated by the Conserva¬ 
tion of Foreign Exchange and Prevention of 
Smuggling Activities Act, 1974. Therefore 
there is nexus between the proclamation under 
Article 352 and the Presidential Order dated 
23-12-1974 under Article 359. ILR (1975) 2 
Delhi 820 (837) (DB). 

(8) Emergency declared by the President — 
Validity and its continuance — Not open to 
judicial scrutiny or review. ILR (1975) 2 Delhi 
820 (834, 837) (DB) A 1976 Andh Pra 1 • 
(8, 9) (FB). 


2. Scope.— (1) The only conditions necessary 
For the applicability of Art 859 are that there 
ought to be a proclamation under Article 352 
and a declaration by tbe President suspending 
the enforcement of any of the rights contained 
in Part III of the Constitution. ILR (1976) 1 
Punj 879 (940) (FB). . 

(2) The period of grave emergency envisaged 
by Art. 352 (1) is indefinite in duration in term* 
of months and years. A 1970 Goa 80 (85). 

(3) Grave emergency — Meaning is suffi¬ 
ciently explained In Article 352 —— Emergency 
should be such that thereby security of India 
or anv part thereof is threatened by war or 
external aggression or internal disturbance. 
1970 Cri LJ 282 (285) : 73 Cal WN 490 (DB). 

(4) It is not contemplated either by Arti¬ 
cle 352 (1) or S. 16-A (3) of MISA that while 
making a declaration under S. 10-A (3), it w 
necessary for the detaining authority to specify 
which declaration of emergency be had in 
view. Because it Is ultimately an emergency 
whereby the security of India is threatened. 
(1977) 79 Bom LR 189 (200) (DB). 

(5) Emergency (Essential Powers) Ordiiumce. 
1909 promulgated under provisions of Federal 
Constitution. Therefore Essential (Security 
Cases) Regulations, 1975 under *e ^Ordinance 
are constitutional and valid. (1978) 1 Malayan 

L *(0)° Emergency Risks (Factories) Insurance 
Act (1902), S. 1 (S) —■ Provision does not vio* 


(The] Constitution 


[Art 352 N 3-6 [ 283 


(4) Every Proclamation issu^lmider this article ^a 

House of Parliament and shall, ep h expirat ion of one month unless 

SS* ££?* *£ VS S— by»■ 

h " h p”“”ea°L^*U l W?«b Proclamation (notJbdjtI a P™';!™ 1 ';™ Jjjj 

wmmmm 

cease to operate at the expiration of thirty days from the date on which the 
House of the People first sits after its reconstitution, unless before the expi 
ration of the said^eriod of thirty days a resolution approving the Proclama¬ 
tion has been also passed by the House of the People. ____ 


Article 352 — Note 2 (contd.) 
late Arts. 352 and 358 of the Constitution. 

(1972) 76 Cal WN 952 (959). 

(7) In India Martial Law cannot be effectively 
imposed so long as right to Life and liberty 
guaranteed by Article 21 of the Constitution is 
Sot taken away — The only, devices for talons 
away Art. 21 Ls to be found in Articles 35- and 

359 under which the President can make a de¬ 
claration of emergency and suspend the right 
guaranteed under Art. 21 — After the 44th 

Amendment denying the President the po^er 
to suspend Article 21 — The position is that 
no effective Martial Law can be imposed under 
our Constitution. A 1980 Andh Pra 172 ( 

(1979) 2 APLJ (HC) 338 (DB). 

3. Construction of war-time measures.— U) 
War-time measures, which often have to be 
enacted hastily. should be construed more 
liherallv in favour of the State than peace-time 
legislation. A 1952 SC 335 (338) : 1952 Cn LJ 
1406 00 A 1943 Nag 36 (53, 64) A 1965 
Punj 74 (79) (DB). _ , 9R 

(2) Person charged with offence under R. 1J» 
fe) (2) of Defence of India (Part XII-A Gold 
Control) Rules (1962) — Cannot take recourse 
to Court during period of emergency even n 
his rights under Article 21 are infringed. A 

1970 Andh Pra 47 (53) : 1970 Cn LJ 199 

(DB). 

4. “Internal disturbance".— (1) “Internal dis¬ 
turbance” means a rebellion or insurrection and 
not an ordinary breach of public peace. A 

1959 All 191 (111) : 1959 ^ A J lOfl9 8 SC 1 955 
All LJ 793 (FB). (Reversed in A 1962 51- 055 

on another point.) 

5 Revocation of a proclamation.— (1) A pro¬ 
clamation issued can be revoked only by an 
event mentioned in Cl. (2) and not otherwise. 
A 1967 SC 243 (245) : 1967 Cn LJ 282. 

(2) The question whether the Proclamation 
should continue to be in force Ls left exclusively 
to the President and the P^rliament A 1906 
Raj 247 (250) : 1966 Cri LJ 1338 (DB). 

6. Right to move Court under Art. 226.— 
ri) Declaration of emergency and suspensioniot 
fundamental rights — Detention under COtE- 
POSA _ Writ of habeas corpus cannot be 

Issued. 1977 Cri LT 1684 <1690) (J & K). 

(2) Proclamation of emergency — Detenu 
under MISA has no locus standi to approach 

Kv wav of petition for Habeas Corpus. 


1976 MPLJ 183 (187) : 1976 Jab LJ 189 (DB). 

(3) During the continuance of the proclama¬ 
tion of emergency under Art. 352 Q) of the 
Constitution the validity of an order made 
under Article 359 of the Constitution suspending 
the right to move any court for enforcement ot 
anv of the fundamental rights cannot be chal¬ 
lenged as it is a power vested in the President 
by Article 359 of the Constitution. A 1976 Cal 

26 (29). 

( 4 ) ’Petition for the purpose of doing away 
with or getting rid of penalties of proscription 
and forfeiture of eleven issues of a journal, 
‘Sadhana* and closure of the Dress imposed by 
Government — Presidential orders under Arti¬ 
cles 352 and 359 of declaration of emergency 
and suspension of fundamental rights — Held, 
petitions are not for enforcement of fundamental 
rights under Art. 19 (1) (a) and are therefore 
outside the purview or Presidential orders. 
(1977) 79 Bom LR 289 (301) (DB). 

(5) If the object of a proceeding 1* to . en_ 

force the fundamental right to personal free¬ 
dom a High Court’s jurisdiction under Art. 226 
is barred during an emergency even if it in¬ 
volves adjudication on the question of vires ot 
a rule made under enactments authorising pre¬ 
ventive detention. A 1977 SC 1027 (1053) : 

1977 Cri LJ 785. 

(6) Maharashtra Debt Relief Act (8 of 1976) 
cannot be challenged on the ground that dur¬ 
ing subsistence of emergency it violated provi¬ 
sions of Article 19, in view of Article 358. 
(1977) 79 Bom LR 449 (463) (DB). 

(7) If even after the proclamation of emer¬ 

gency and file issuance of Presidential Order 
under Article 359 a citizen is prejudiced by an 
executive action, he can challenge it on the 
ground that it lacked the authority of law, and 
ff the authority taking such action were unable 
to support it in law, the Court would strike 
down that action. (1976) 78 Bom LR 125 

(148). 

(8) Petition challenging Order of State Censor 

— Not maintainable during subsistence of 
order under Art. 359. 1977 Cri LJ (NOC) 

230 : (1977) 90 Mad LW 145 (DB). 

(9) Proclamation of emergency — Writ peti¬ 
tion challenging orders issued by Commissioner 
of Police under Bombay Police Act and under 
Defence and Internal Security of India Rules 
(1971) on file ground that they are ultra vires 
being outside the parent Act or parent Rules 
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(5) A Proclamation so approved shall, unless revoked, cease to operate on 
the expiration of a period of six months from the date of the passing of the 
second of the resolutions approving the Proclamation under clause (4): 

Provided that if and so often as a resolution approving the continuance 
In force of such a Proclamation is passed by both Houses of Parliament the 
Proclamation shall, unless revoked, continue in force for a further period of 
six months from the date on which it would otherwise have ceased to operate 
under this clause: 

Provided further that if the dissolution of the House of the People takes 
place during any such period of six months and a resolution approving the 
continuance in force of such Proclamation has been passed by the Council of 
States but no resolution with respect to the continuance in force of such Pro¬ 
clamation has been passed by the House of the People during the said period, 
the Proclamation shall cease to operate at the expiration of thirty days from 
the date on which the House of the People first sits after its reconstitution 
unless before the expiration of the said period of thirty days, a resolution ap¬ 
proving the continuance in force of the Proclamation has been also passed by 
the House of the People. 

(6) For the purposes of clauses (4) and (5), a resolution may be passed by 
either House of Parliament only by a majority of the total membership of 
that House and by a majority of not less than two-thirds of the members of 
that House present and voting. 

(7) Notwithstanding anything contained in the foregoing clauses, the Pre¬ 
sident shall revoke a Proclamation issued under clause (1) or a Proclamation 
varying such Proclamation if the House of the People passes a resolution dis¬ 
approving or, as the case may be, disapproving the continuance in force of 
such Proclamation. 

(8) Where a notice in writing signed by not less than one-tenth of the 
total number of members of the House of the People has been given, of their 
intention to move a resolution for disapproving, or, as the case may be, for 


Article 352 — Note 6 (contd.l 
and not on the ground that they are violative 
of Art. 19 — Petition maintainable. (1976) 78 
Bom LR 1 (41, 42) (DB). 

(10) Proclamation issued by President under 
Art. 359 on 23-12-1974 — Right of detenu to 
move Court for enforcement of certain funda¬ 
mental rights suspended — Exercise of power 
by President cannot be said to be colourable. 
1975 Cri LJ 1974 (1978, 1980) (Punj). 

(11) Writ petition challenging certain orders 
of State Government — Presidential order 
under Art. 359 in operation —- Interim stay 
order or injunction could be granted only where 
a prima facie case for an injunction or stay 
could be made out, quite apart from a right 
covered by Article 14 or by any other funda¬ 
mental right whose enforcement might have 
been suspended. A 1977 SC 1496 (1504). 

(12) Declaration of Emergency -^Statutory 
order under Pre-emergency Law — Promulga¬ 
tion during emergency — Absence of Ic *Pf 
tive authority in executive action in promulgat¬ 
ing the order —- Order can be challengedlaa 
violating Art. 19 of the Constitution. A 1976 

Orissa 138 (143) (DB). , a , , « 

(13) If a writ petition (to which the order of 

suspension applies) is suspended, an < 

stay which has been passed before the order of 
suspension will cease to be in force. A 1977 
Pdt 65 (70) (DB). 


(14) Liability created by act or . omissio* 
under an Act which was in operation during 
the currency of the proclamation of emergency 
cannot be challenged even after the revocation 
of the proclamation on the ground that the pro¬ 
visions of the impugned Act violated Art. 19 
of the Constitution. A 1976 SC 958. 

(15) Federal Court of Malaysia is not pro- 

eluded from questioning the validity of the 
proclamation issued under their constitution by 
Section 12 of the Emergency (Essentwl PoweraJ 
Act, 1979. (1979) 2 Malayan LJ 264 (266) 

'1979) 2 Malayan LJ 291 (293). 

(16) Proclamation of emergency by the king- 
King also issued Emergency (Essential * Powers) 
Ordinance — Under Sec. 2 of the Ordinance the 
King issued Essential (Security Cases) Regula¬ 
tions 1975 — Appellant convicted under the 
Regulations — Regulations held ultra vires and 
conviction set aside —* Validation of Regula¬ 
tion retrospectively —- Appellants ordered to 
be tried afresh. (1979) 2 Malayan LJ 238. 

(17) Action of dismissal of a police office* 

taken under General Order 30 (2) made during 
the period of emergency was upheld though 
the law deprived the officer concerned the 
guarantee embodied in Art. 135 (2) of the 

Constitution of Malaysia as the dismissal ordej 
was made by a proper authority. (1973) » 
Malayan LJ 191 (195). 
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disapproving the' continuance in force of, a Proclamation issued under cl, (1) 
or a Proclamation varying such Proclamation,— 

% 

• * • 

(a) to the Speaker, if the House is in session; or 

(b) to the President, if the House is not in session, 

a special sitting of the House shall be held within fourteen days from the 
date on which such notice is received by the Speaker, or, as the case may 
be, by the President for the purpose of considering such resolution.] 

®I(9)] The power conferred on the President by this article shall include 
the power to issue different Proclamations on different grounds, being war or 
external aggression or f [armed rebellion] or imminent danger of war or ex¬ 
ternal aggression or farmed rebellion] whether or not there is a Proclama¬ 
tion already issued by the President under clause (1) and such Proclamation 
is in operation. 

(5) ef F* *1 ]. 

(a) Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 48 (3-1-77). 

(b) Substituted for words "internal disturbance" by Constitution (Forty-fourth 
Amendment) Act, 1978, S. 37 (a) (1) (20-6-79). 

(c) Inserted, ibid. 

(d) Substituted for clauses (2), (2A) and (3), ibid. 

(e) Original clause (4) inserted by Const. (Thirty-eighth Amendment) Act, 1975 
and renumbered as clause (9), and clause (5) omitted, ibid, S. 37 (c) and (d). 

' <f) Substituted for words "internal disturbance", ibid. 

OBJECTS AND REASONS 


Clause 38.— This clause seeks to amend 
article 352 relating to Proclamation of 
Emergency to provide for various safe¬ 
guards against abuse of powers under the 
article. In the first place, the ground of 
"internal disturbance" is being substituted 
by the ground of "armed rebellion” to ex¬ 
clude scope for Proclamation of Emergency 
in cases of internal disturbance not involv¬ 
ing armed rebellion. In the second place, 
ft is being provided that the President 
shall not issue a Proclamation of Emer¬ 
gency unless the decision of the Cabinet 
that such a Proclamation may be issued has 
been communicated to him in writing. In 
the third place, it is being provided that a 
Proclamation of Emergency would require 
to be approved within a period of one 
month (instead of two months as provided 
at present) by resolution of both the Houses 
of Parliament and that such resolution 
should be by a majority of the total mem¬ 
bership of each House and not less than 
two-thirds of the majority of the members 
present and voting in each House instead of 
a simple majority provided at present. In 


the fourth place, It is being provided that 
for the continuance of the Emergency ap¬ 
proval by resolution of both Houses would 
be required every six months. In the fifth 
place, provision is being made that a Pro¬ 
clamation of Emergency would cease to be 
operative whenever a resolution to that ef¬ 
fect is adopted by the Lok Sabha by a 
simple majority of the members of the 
House present and voting. It is also being 
provided that not less than one-tenth of 
the total membership of the Lok Sabha may, 
by notice, requisition a meeting of the Lok 
Sabha for the purpose of considering the 
continuance of a Proclamation of Emer¬ 
gency. 

Provision has also been made for the 
omission of clause (5) of article 352, which 
was inserted by the Constitution (Thirty- 
eighth Amendment) Act, 1975 and which 
makes the satisfaction of the President as 
to the existence of a grave Emergency 
necessitating the issue of a Proclamation of 
Emergency Anal. S. O. R.—See Gaz. of In<L, 
15-5-78, Pt. II, S. 2, Ext., p. 618. 


JAMMU AND KASHMIR 

Part XVIII of the Constitution applies to the State of Jammu and Kashmir, 
subject to certain exceptions and modifications. These exceptions and modications 
are indicated in the respective Articles. 


Article 352 (contd.) 

7. Constitution (38th Amendment Act), 1975. 
— (1) The 38th Amendment does not affect 
federal structure of the Constitution. A 1977 
Delhi 167 (175) . 1977 Cri LJ 1130 (DB). 

(2) Declaration of emergency or continuance 


thereof — Not justiciable — Amendment does 
not change basic structure of Constitution. 
1977 Cri LJ (NOC) 89 (DB) (All) 00 1975 
vVLN 750 (771) (DB) (Raj). (Reversed on an¬ 
other point in 1976 Cri LJ 945A 1976 SC 

1207*) 
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In its application to the State of Jammu and Kashmir, to article 352, the fol- 
lowing new clause shall be added, namely :— 

"(6) No Proclamation of Emergency made on grounds only of internal distur¬ 
bance or imminent danger thereof shall have effect in relation to the State ol 
Jammu and Kashmir (except as respects article 354) unless— 

(a) it is made at the request or with the concurrence of the Government of that 
State, or 

(b) where it has not been so made, it is applied subsequently by the President to 
that State at the request or with the concurrence of the Government of that 
State." 

-See Constitution (Application to J. and K.) Order, 1954, Para. 2 (13) (a) (as 

amended by C. O. 100 and 104). 


353. Effect of Proclamation of Emergency.— While a Proclamation of 
Emergency is in operation, then_ 

(a) notwithstanding anything in this Constitution, the executive power of 
the Union shall extend to the giving of directions to any State as to 
the manner in which the executive power thereof is to be exercised; 

(b) the power of Parliament to make laws with respect to any matter shall 
include power to make laws conferring powers and imposing duties, or 
authorising the conferring of powers and the imposition of duties, upon 
the Union or officers and authorities of the Union as respects that mat¬ 
ter, notwithstanding that it is one which is not enumerated in the Union 

■ List: 

a [Provided that where a Proclamation of Emergency is in operation only 
in any part of the territory of India,— 

(i) the executive power of the Union to give directions under clause (a), 

and 

(ii) the power of Parliament to make laws under clause (b), 

shall also extend to any State other than a State in which or in any part of 
which the Proclamation of Emergency is in operation if and in so far as the 
security of India or any part of the territory thereof is threatened by activi¬ 
ties in or in relation to the part of the territory of India in which the Pro¬ 
clamation of Emergency is in operation.] 

(a) Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 49 (3-1-77). 


354. Application of provisions relating to distribution of revenues while 
a Proclamation of Emergency is in operation.— (1) The President may, while 
a Proclamation of Emergency is in operation, by order direct that all or any 
of the provisions of articles 268 to 279 shall for such period, not extending in 
any case beyond the expiration of the financial year in which such Procla¬ 
mation ceases to operate, as may be specified in the order, have effect sub¬ 
ject to such exceptions or modifications as he thinks fit. 


Article 353 

(1) Where emergency by external aggression 
has been proclaimed, it cannot be argued that 
detention, during such emergency could be 
made in respect of only those activities which 
relate to the external aggression and not in re¬ 
ject of internal disturbances. A 1968 Mad 54 
17) : 1968 Cri LJ 177 (DB). 

(2) By the combined operation of Arts. 352, 
S53 and 250 (1), Parliament has the right to 

make laws with respect to a^^® 
the Seventh Schedule to the Constitution dunng 
a period of emergency. This power of Parlia¬ 
ment is not confined to the making of laws 
alone hut includes the power to conter Juris- 
diction and impose duties both upon the Union 
of India and its authorities as respects any law 
made during the operation of proclamation « 


1964 


issue 

upon 

deten- 


emergency. A 1964 Cal 279 (280, 281) 

a; Cri LJ 662 (DB). 

(3) Central Government competent to 

directions to State Government calling 
them to withdraw or cancel orders of 
tion passed under the Defence of India Rules 
by the various authorities under their (State 
Governments’) Control. A 1967 Bom 109 (122) 
(DB). Q . 

(4) Preventive detention under Section 3 ot 

COFEPOSA — Restraints imposed on detenus 
under orders passed under Section 5 andMana- 
rashtra Conditions of Detention Order (1974) 
Writ petitions filed during emergency —- Presi¬ 
dential order under Art. 359 — Bar to funsdio- 
tion of High Court to entertain and grant JS 
lief. A 1977 SC 1027 (1044 to 1047) : 1977 
Cri LJ 785. (1976 Cri LJ 534 (Bom) and 

H075) 77 Bom LR 506. Reversed.) 
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(2) Every order made under clause (1) shall, as soon as may be after it 
is made, be laid before each House of Parliament. 

355. Duty of the Union to protect States against external aggression and 
internal disturbance.— It shall be the duty of the Union to protect every 
State against external aggression and internal disturbance and to ensure that 
the Government of every State is carried on in accordance with the provi¬ 
sions ^of^this Constitution. , « 

156. Provisions, in case of failure of constitutional machinery in States.— 
(1) If the President on receipt of a report from the Governor a [* * *] of a 
State of otherwise, is satisfied that a situation has arisen in which the Gov¬ 
ernment of the State cannot be carried on in accordance with the provisions 
of this Constitution, the President may by Proclamation— 

assume to himself all or any of the functions of the Government of 
the State and all or any of the powers vested in or exercisable by the 
Governor, b [* * *] or any body or authority in the State other than 
the Legislature of the State; 

wfb) declare that the powers of the Legislature of the State shall "he exer- 
cisable by or under the authority of Parliament; 

(c) make such incidental and consequential provisions as appear to the 
President to be necessary or desirable for giving effect to the objects 
of the Proclamation, including provisions for suspending in whole or 
in part the operation of any provisions of this Constitution relating to 
any body or authority in the State: 

Provided that nothing in this clause shall authorise the President to as¬ 
sume to himself any of the powers vested in or exercisable by a 




Article 355 

(1) Duty placed on the Union Government 
under Article 355 is not justiciable — It is only 
a political duty — Duty cannot be enforced 
by issue of a writ of mandamus. 1969 Ker LT 
693 (696). 

(2) The provision dealing with the proclama¬ 
tion of emergency under Article 352 is covered 
by the first part of the duty of the Union 
towards a State mentioned in Art. 355, but the 
second part of that duty is somewhat of differ¬ 
ent and broader character and covers all steps 
which are enough to ensure that the Govt, of 
every State is carried on in accordance with 
the provisions of Constitution. It is this part 
of duty which is sought to be covered by a 
proclamation under Art. 356. A 1977 SC 
1361 (1380). 


ARTICLE 356 


SYNOPSIS 


1. Scope.. 

2. Justiciability of proclamation. 

3. Delegation <rf>powers to Governor. 

Scope.— (1) When “the Government Of 
c 'fne State cannot be carried on in accordance 
with the provisions of the Co nstitutio n** this 
Article empowers the President to assume to 
himself the executive powers of the State Gov¬ 
ernment, and to declare that the powers of the 
State Legislature shall be exercisable by the 
Parliament. A 1954 Pepsu 136 (148) (DB). 

(2) Proclamation of emergency in a State — 
Internal disturbance can be a ground notwith¬ 
standing that it is provided for oy Article 355. 
A 1974 Andh Pra 106 (110). 

(3) It is not correct to think that a proclama¬ 
tion under Article 350 can never be made if a 

K has an undisputed majority in the legis- 
5 to enable its leader to form a ministry. 
There can be many diverse and varied consi¬ 


derations e. g. outbreak of unprecedented vio¬ 
lence, a great natural calamity like an earth¬ 
quake, a flood or an epidemic. A 1974 Andh 
Pra 106 (110). 

(4) The word ‘Proclamation* means a public 
announcement. 1946 Rang LR 64 (68). 

(5) The President will not be disqualified 
from issuing a Proclamation by the fact that at 

mo he out of India * 1940 Ran 2 LR 64 

(6) Where a Proclamation has been issued 
under this Article declaring that the powers of 
the State Legislature shall be exercisable bv 
Parliament a provision in a State enactment 
that the State Government cannot make a cer¬ 
tain rule unless it has published a draft of the 
rule at least thirty days before the State Legis¬ 
lative Assembly meets cannot be complied 
with and therefore such a rule made during 

of Ae Proclamation is invalid 
(1955) 57 Pun LR 69 (72) (DB). 

(7) A provision delegating the President’s 
power to die State Governor would come 
opoer this CL (c). See A 1954 Pepsu 136 (148) 
(DB). 

Th® power to issue a proclamation is a 
constituhonal_ pdwer~~of~tiie Pre sidehT~ahd not 

the executive power of the Union A 196S 
Punj 441 (447) (DB). 

(9) Proclamation under Article 356 can be 
issued even though there is no sitting Legisla¬ 
tive Assembly.. A 1965 Ker 229 (230, 231). 

(10) No resort need be had by the President 

‘f*? | r 70 U10n lJ f , A ?„., 356 (1) (a) read with 
Article 172 or Article 174 to dissolve the State 

Legislative Assembly. The, power is implicit in 

toSW&S? 356 ibelf - A 1965 

(H) Where the President's rule has been 
imposed on a State and the President’s powers 
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High Court, or to suspend in whole or in part the operation of any provision 
of this Constitution relating to High Courts. 

(2) Any such Proclamation may be revoked or varied by a subsequent 
Proclamation. 

(3) Every Proclamation under this article shall be laid before each House 
of Parliament and shall, except where it is a Proclamation revoking a pre vi- 
ous Proclamation, cease to operate at the expiration of two months unless be¬ 
fore the expiration of that period it has been approved by resolutions of both 
Houses of Parliament: 

Provided that if any such Proclamation (not being a Proclamation revok¬ 
ing a previous Proclamation) is issued at a time when the House of the 
People is dissolved or the dissolution of the House of the People takes place 
during the period of two months referred to in this clause, and if a resolu¬ 
tion approving the Proclamation has been passed by the Council of States, but 
no resolution with respect to such Proclamation has been passed by the House 
of the People before the expiration of that period, the Proclamation shall 
cease to operate at the expiration of thirty days from the date on which the 
House of the People first sits after its reconstitution unless before the expi¬ 
ration of the said period of thirty days a resolution approving the Proclama¬ 
tion has been also passed by the House of the People. 

(4) A Proclamation so approved shall, unless revoked, cease to operate on 
the expiration of a period of ^six months from the date of issue of the Pro¬ 
clamation] : 

Provided that if and so often as a resolution approving the continuance 
in force of such a Proclamation is passed by both Houses of Parliament, the 
Proclamation shall, unless revoked, continue in force for a further period of 
^six months] from the date on which under this clause it would otherwise 


Article 356 — Note 1 (contd.) 
have been delegated, an order passed in the 
name of the President is an order of the State 
Government in exercise of its functions as a 
delegate and is valid. A 1968 Punj 363 (366). 

(12) Where there is an order by the Presi¬ 
dent, who has assumed the administration of 
the State, making his powers exercisable by the 
Government, a sanction for prosecution by the 
Governor is valid. The sanction of the Presi¬ 
dent is not necessary. 1962 Ker LT 690 (698) 
(DB>. 

'"3) Where during the President’s Rule, the 
Governor passes an order, the President can 
cancel it. A 1966 SC 816 (819) ; 1966 Cn LJ 



""(14) After the assumption of the Governors, 
powers by the President, there is no impedi¬ 
ment to the Governor attempting to ascertain 
the possibility of constitutional Government to 
the State before sending his report under this 
Article. His deliberation- with party leaders is 

not illegal. ' A 1965 Ker 229 (231). 

(15) On the assumption of the 

bv the President, there being no Meters, Arti 
cfe 166. Cl. (3) is necessary .suspended and 
rules made under it are not in force. 1962 
Ker LT 690 (697) (DB). 

(16) President assuming al * OT f owe " Ar ^ e S iS 
Government by a proclamation —A*k' , e } lo _ 
(3> and 154 not suspended — Rules tor * 

cation of business can b® v Y lT 

Governor during proclamation. 1975 An 

15 a7) Artic?e B 356 is governed by Art. 74- 
The President in exercise of his 
Article 356 has to act on the a °^, ce JJCr Q7 
Council of Ministers. (1972) 78 Cal WN 07 


39) (DB) 00 A 1974 Andh Pra 106 (109) 0 
i 1971 Cal 122 (124). 

(18) During the proclamation of President’s 
lule in State the Governor acts as if the Presi- 
lent himself acts, subject of course to toe 
mperintendence, direction and control or the 
‘resident. A 1978 Mad 173 (178) (DB). 

(19) Proclamation of the President G. S. R. 
: 90 of 19-3-1970 assuming powers of West 
lengal Government — Valid. A 1971 Cal 122 

124). 

(20) A proclamation was issued by President 
aider Article 356 (1) of the Constitution in re- 
pect of State of Punjab. Among other provi- 
ions of the Constitution, the power of toe 
Jovemor under Article 147 (1) to summon toe 
iouse or each House of Legislature was sus¬ 
pended by Proclamation. Held, that in order 
o give effect to the proclamation, the ^si¬ 
lent could suspend also the power of State 
legislature to express its view contemplated by 
proviso to Art. 3. A 1970 Delhi 178 (180). 

/o\\ W B (Prevention of Violent Activities) 

Jt (1970), ((President’s Act 19 °f WO) — Re- 
rocation of proclamation, D/- 19-3-1970 — Act 
vould cease to operate on the expiry of one 
,ear after the proclamation has ceased to operate 
pxcept as respects 

,e done before the expiration of the said period 
mlpss the Act is repealed, re-enacted with or 
Idthout modification. A 1972 SC 1497 (1500). 

(22) W. B. (Prevention of Violent Activities) 
\ct (President’s Act 19 of 1970) would remain 
n force for one year after Presidents rule came 

:o an end. A 1972 SC 1670 (1673) : 1972 Cri 

L *(23) 2 A member of the Legislative Council de¬ 
signated as “Covernment Cnief whip in th 
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have ceased to operate, but no such Proclamation shall in any case remain 
in force for more than three years: 

Provided further that if the dissolution of the House of the People takes 
place during any such period of d [six months] and a resolution approving the 
continuance in force of such Proclamation has been passed by the Council of 
States, but no resolution with respect to the continuance in force of such Pro¬ 
clamation has been passed by the House of the People during the said period, 
the Proclamation shall cease to operate at the expiration of thirty days from 
the date on which the House of the People first sits after its reconstitution 
unless before the expiration of the said period of thirty days a resolution ap¬ 
proving the continuance in force of the Proclamation has been also passed by 
the House of the People. 

e [(5) Notwithstanding anything contained in clause (4), a resolution with 
respect to the continuance in force of a Proclamation approved under cl. (3) 

for any period beyond the expiration of one year from the date of issue of 

such Proclamation shall not be passed by either House of Parliament unless— 

(a) a Proclamation of Emergency is in operation, in the whole of India or, 

as the case may be, in the whole or any part of the State, at the time 
of the passing of such resolution, and 

(b) the Election Commission certifies that the continuance in force of the 
Proclamation approved under clause (3) during the period specified in 
such resolution is necessary on account of difficulties in holding gene¬ 
ral elections to the Legislative Assembly of the State concerned]. 

[Government of India Act (1935), S. 45; S. 93]. 

(a) The words "or Rajpramukh” were omitted by the Constitution (Seventh 
Amendment) Act, 1956, S. 29 and Schedule (1-11-1956). 

(b) The words "or Rajpramukh, as the case may be,” were omitted ibid. 

(c) Substituted for certain words by Constitution (Forty-fourth Amendment) Act, 

1978, S. 38 (20-6-79). 
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Legislative Council by the Chief Minister is 
not entitled to continue as such after the pro¬ 
clamation issued bv the President under Arti¬ 
cle 356. ILR (1978) 2 Kant 965 (977). 

(24) Proviso to Article 213 (1) refers to action 

of the Governor and proviso to Article 213 (3) 
refers to Legislature of a State. Both of them 
are bodies or authorities in the State within the 
meaning of Article 356 (1) (c). 1970 Pat LJR 

59 (75) (DB). 

(25) Notwithstanding Article 356 Governor of 
a State is not an employee of the Government 
of India. 1977 WLN 414 (418) (Raj). 

2. Justiciability of proclamations.— (1) The 
legality or propriety of a proclamation is not 
open to consideration by the Court. A 1968 

Punj 441 (450) (DB). , 

-—"■(2) The validity of a proclamation under this 
Article cannot be challenged in the Court. A 
1965 Ker 229 (232). 

(3) Held, on facts Governor’s report recom¬ 
mending President’s Rule and President’s pro¬ 
clamation under Article 356 not justiciable. A 
1974 Orissa 52 (70) (DB). 

(4) Article 356 of the Constitution pursuant to 
which the proclamation was issued by the Pre¬ 
sident and the incidental and consequential pro¬ 
visions made by him for giving effect to the 
object of that proclamation, are not justiciable 
and as such, not enforceable in a Court of law. 


The issue involved in Article 356 of the Con¬ 
stitution is a non-justiciable political issue. 
(1975) 2 Andh WR 277 (300) (DB). 

(5) The shackles of judicial review which the 
Courts have put upon the arbitrary exercise of 
discretion by administrative agencies cannot be 
permitted to be put on the expression of satis¬ 
faction by the President in a matter specially 
confided to him bv the Constitution. A 1974 
Andh Pra 106 (109). 

(6) Satisfaction of President under Article 356 
can be based on material other than Governor’s 
report ^ Courts can only determine validity of 
the action of President on whatever may remain 
for them to consider on what are admitted on 
behalf of President, to be grounds of presiden¬ 
tial satisfaction. A 1977 SC 1361 (1376, 1377). 

(7) Proclamation of emergency — Satisfaction 
of President is not justiciable. A 1974 Andh 
Pra 106 (110, 111, 112). 

3. Delegation of powers to Governor.— (1) 
Governor acting as President’s agent cannot de¬ 
legate generally the Minister’s power to Gover¬ 
nor’s advisor nor can the latter delegate specific 
function^to^ another Officer. (1974) 1 Andh VVR 

■ President ky proclamation assuming to 
himself all functions of West Bengal Govern¬ 
ment Order under proclamation directing 
that all powers and functions to be exercisable 
by Governor — Appointment of Advisers by 


**A’* in the citations stands for AIR 

[Vol. 10] 4 A. M. 19 
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(d) Words "six months’* were substituted by "one year** by Constitution (Forty- 
second Amendment) Act, 1976. These words were so restored, ibid. 

(e) Cl. (5) as inserted by Constitution (Thirty-eighth Amendment) Act, has been so 
substituted, ibid. 


OBJECTS AND REASONS 


Clause 39.— This clause seeks to amend 
article 356 of the Constitution relating to 
the President’s power to issue a Proclama¬ 
tion in case of failure of constitutional 
machinery in a State. The article is being 
amended to specify that such a Proclama¬ 
tion will, upon its being approved first by 
resolutions by both Houses, continue for 
six months from the date of Issue of Pro¬ 
clamation and that upon its being approved 
like-wise on a second occasion, it would 
continue for a further period of six months. 
The article Is also being amended to spe¬ 
cify that a resolution with respect to the 
continuance in force of a Proclamation 


under the article for any period beyond the 
expiration of one year from the date of 
issue of such Proclamation shall not be 
passed by either House of Parliament unless 
a Proclamation of Emergency is in opera¬ 
tion at the time of the passing of such re¬ 
solution and the Election Commission cer¬ 
tifies that the continuance in force of the 
Proclamation under the article during the 
period specified in such resolution Is neces¬ 
sary on account of difficulties in holding 
elections to the Legislative Assembly of the 
State concerned. S. O. R.—See Gaz. of Ind., 
15-5-78, Pt. II, S. 2, Ext., pp. 618,-619. 


JAMMU AND KASHMIR 

i»i its application to the State of Jammu and Kashmir, In clause (I) of arti¬ 
cle 356, references to the provision or provisions of the Constitution shall be con¬ 
strued as including references to provisions or provision of the Constitution of 
Jammu and Kashmir — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (13) (b) (as substituted by C. O. 71 of 1964.) ' 

357. Exercise of legislative powers under Proclamation Issued under 
article 356.— (1) Where by a Proclamation issued under cl. 1 of article 356, 
it has been declared that the powers of the Legislature of the State shall be 
exercisable by or under the authority of Parliament, it shall be competent— 

(a) for Parliament to confer on the President the power of the Legislature 
of the State to make laws, and to authorise the President to delegate, 
subject to such conditions as he may think fit to impose, the power so 
conferred to any other authority to be specified by him in that behalf; 


Article 356 — Note 3 (contd.) 

Governor to streamline administration — Is not 
sub-delegation of power, since Advisers* work 
under supervision, guidance and control of 
Governor who has discretion to follow or alter 
decision of Advisers — Appointment of Advisers 
cannot be challenged on ground of sub-delega¬ 
tion. A 1971 Cal 122 (124). 

(3) Power to appoint Commission of Enquiry 
*— Delegation of power by President in favour 
of Governor after proclamation of emergency —• 
Statutory obligation to form opinion about neces¬ 
sity of such enquiry also stands delegated. A 

1973 Cal 233 (237)' (DB). 

(4) Proclamation of emergency —» Powers or 
Governor and function of State Government de¬ 
legated in favour of Governor ■—* Power to torm 
opinion about necessity of enquiry under 1 Com¬ 
missions of Enquiry Act is exercisable by tno 
Governor. A 1973 Cal 233 (238) (DB). 

(5) Proclamation under Article 356 of Con¬ 
stitution — Delegation of power by the Pre¬ 
sident in favour of the Governor — Effect 
would not be that the President completely ab¬ 
dicated and surrendered the powers and res¬ 
ponsibilities he had assumed by the P^odona¬ 
tion under Article 356. A 1973 Cal 233 (238, 

239) (DB). _ 

(6) Proclamation issued by President assuming 

powers of State in W. B. — Pr . e n S ' de ^I r ^ nn 
G. S. R. of same date conferring powers on 


Governor —r Dismissal of employee by Gover¬ 
nor after dispensing with enquiry under Arti¬ 
cle 311 (2), Proviso (c) — Order is valid. 1977 
Lab IC 628 (632) (DB) (Cal). , „ , 

(7) Indian Police Service (Regulation of Pay/ 
Rules (1954), Rule 3 (2-A) — Promotion to selec¬ 
tion posts —- President under Article 356 as¬ 
suming to himself all functions of Government 
of West Bengal and powers exercisable by 
Governor and delegating same to Governor to 
be exercised subject to control of himself —• 
Selection of a person for the post ot I. O. r. 
by Governor on the advice of Prime Minister or 
Home Minister — Consideration of advice by 
Governor did not vitiate selection. (1972) 76 
Cal WN 67 (89) (DB). 

Article 357 

(1) The expression “except as respects things 
done” in Article 357 (2) must receive liberal 
and extensive construction. Provisions of Bank 
of Patiala Regulation and Management Order 
(1954), including that of Cl. 4 (1) (iii) and Rules 
made thereunder relate to matter of day-to-day 
affairs and administration of Bank and eome 
within purview of saving clause ip Art. 357 (2). 
A 1966 SC 1607 (1611, 1612). 

(2) W. B. (Prevention of Violent Activities) 
Act (President’s Act 19 of 1970) —The AS 

remains in force for one year after Presidents 

rule came to an end. A 1972 SC 1670 (1673) i 
1972 Cri LJ 1020 
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(b) for Parliament, or for the President or other authority in whom such 
power to make laws is vested under sub-clause (a), to make laws con¬ 
ferring powers and imposing duties, or authorising the conferring of 
powers and the imposition of duties, upon the Union or officers and 

authorities thereof; 

fc) for the President to authorise when the House of the People is not in 
session expenditure from the Consolidated Fund of the State pending 
the sanction of such expenditure by Parliament. 
a [(2) Any law made in exercise of the power of the Legislature of the 
State by Parliament or the President or other authority referred to in sub¬ 
clause (a) of clause (1) which Parliament or the President or such other 
authority would not, but for the issue of a Proclamation under article 356, 
have been competent to make shall, after the Proclamation has ceased to ope¬ 
rate, continue in force until altered or repealed or amended by a competent 
Legislature or other authority]. 

(a) Substituted by Constitution (Forty-second Amendment) Act, 1976, Section 51 
(3-1-77), and applicable to any law referred to in Cl. (2) which is in force 
immediately before coming into force of S. 51, i.e. on 3-1-77. 

358. Suspension of provisions of article 19 during emergencies.— a [(l)] 
a [While a Proclamation of Emergency declaring that the security of India or 
any part of the territory thereof is threatened by war or by external aggres¬ 
sion is in operation] nothing in article 19 shall restrict the power of the 
State as defined in Part III to make any law or to take any executive ac- 


Article 357 (contd.) 

(3) W. B. (Prevention of Violent Activities) 
Act (1970) (Presidents Act 19 of 1970) — Re¬ 
vocation of proclamation, D/- 19-3-1970 — Act 
would cease to operate on the expiry of one 
year after the proclamation has ceased to operate 
except as respects things done or omitted to be 
done before the expiration of the said period 
unless the Act is repealed, re-enacted with or 
without modification. A 1972 SC 1497 (1500) i 
1972 Cri LJ 1020. 

(4) Laws made by President in exercise of 
powers under Section 3, W. B. State Legisla¬ 
ture (Delegation of Powers) Act (1968) are not 
affected by Article 254 of the Constitution. A 
1971 Cal 534 (537) (DB). 

(5) Emergency (Essential Powers) Ordinance, 
1969 promulgated under provision of Constitu¬ 
tion — Essential (Security Cases) Regulations, 
1975 under the Ordinance are therefore con¬ 
stitutional and valid. (1978) 1 Malayan LJ 30 
(34). 

(6) Passing of U. P. Civil Laws Amendment 
Act (XXXV of 1968) by President alone by 
virtue of power conferred upon him under Arti¬ 
cle 357 — Fact that it is not assented by Pre¬ 
sident as required under Article 111 does not 
make it invalid. A 1970 AJ1 201 (203) (FB). 

(7) Raising of appellate jurisdiction of District 
Courts up to rupees twenty thousand by Presi¬ 
dent — No violation of Art. 14. A 1970 All 201 
(205) (FB). 

ARTICLE 358 — SYNOPSIS 

1. Scope. 

2. This Article and Art. 359. 

3. “To make any law”. 

4. “To take any executive action”. 

5. “Except as respects, things done or omit¬ 

ted to be done’’. 

6. Emergency Risks Insurance Acts. 

7. Pre-emergency legislation. 

1. Scope.— (1) As soon as a Proclamation of 
Emergency is issued by the President under 


Article 358 the provisions of Article 19 are auto¬ 
matically suspended. A 1967 SC 483 (485) : 
1967 Cri LJ 520 00 A 1966 SC 1078 (1080) : 

1966 Cri LT 812 00 A 1966 SC 657 (660) : 1966 
Cri LJ 586 00 A 1968 Ker 143 (146) : 1968 Lab 
IC 647 00 A 1967 Pat 114 (117) (DB) 00 A 

1967 Him Pra 21 (24) 00 A 1967 Goa 142 (144) 
A 1966 Raj 247 (250) : 1966 Cri LJ 1338 

00 A 1965 Punj 74 (76). 

(2) The suspension of Article 19 as soon as 

a proclamation of emergency has been issued 
removes during the period of the emergency 
the fetters created on the legislative and ex¬ 
ecutive powers bv Article 19. (1966) 68 Pun 

LR 390 00 A 1967 Madh Pra 268 (275) (DB). 

(3) Article 358 permits the State to make a 
law or take executive action heedless of Arti¬ 
cle 19 only while a proclamation of emer¬ 
gency is in operation. 1969 Lab IC 30 (33) 
(Ker) (DB). 

(4) Proclamation of emergency enables the 

State to exercise the power to make any law 
and to take any executive action which cannot 
be challenged as infringing Article 19. 1975 

Ker LT 845 (DB). 

(5) Article 358 not only protects a law viola¬ 
tive of Article 19 during period of emergency 
but it protects anv executive action violative of 
Article 19. A 1968 Guj 124 (149) (DB). 

(6) Protection under Article 358 is a blanket 
rotection. State is not bound to prove nexus 
etween legislation and emergency. 1973 Mah 

LJ 813. 

(7) Article 358 does not validate a law which 
was invalid because of the constitutional inhibi¬ 
tion before the proclamation of emergencv. A 
1967 SC 1170 (1173) 00 A 1963 Assam 94 (97) 
(FB) (Reversed on another point in A 1964 SC 
600.) 00 (1966) 1 Mad LJ 313 00 A 1964 Madh 
Pra 175 (182) : 1964 (2) Cri LJ 160 (DB). 

(8) Article 358 which suspends the provisions 
of Article 19 during an emergency declared by 
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tion which the State would but for the provisions contained in that Part be 
competent to make or to take, but any law so made shall, to the extent of 
the incompetency, cease to have effect as soon as the Proclamation ceases to 
operate, except as respects things done or omitted to be done before the law: 
so ceases to have effect: 

b [Provided that c [where such Proclamation of Emergency] is in operation 
only in any part of the territory of India, any such law may be made, or 
any such executive action may be taken, under this article in relation to or 
in any State or Union territory in which or in. any part of which the Procla¬ 
mation of Emergency is not in operation, if and in so far as the security of 
India or any part of the territory thereof is threatened by activities in or in 
relation to the part of the territory of India in which the Proclamation of 
Emergency is in operation]. 


Article 358 — Note I (contd.) 
the President under Article 352 is in terms pro¬ 
spective. A 1967 SC 1170 (1173). 

(9) Article 358 is prospective. It applies to 
new Legislation enacted during emergency. It 
does not apply to pre-emergency legislation. 
Such legislation can be challenged under Arti¬ 
cle 19 during emergency. A 1975 Punj 324 
(331). 

(10) In view of the provisions of Article 358 
the suspension of Article 19 during the period 
of emergency is complete and legislative and 
executive action taken cannot be questioned on 
the ground that it contravenes Article 19 even 
after the emergency is over. A 1964 SC 381 
(393) : (1964) 1 C'ri LJ 269. (1963) All WR 
(IIC) 559, Overruled on another point.) 

(11) After the declaration of emergency, Arti¬ 
cle 358 merely removed the fetters on the 
powers of either the Parliament or a State 
Legislature to make any law abridging or taking 
away the rights guaranteed by Article 19. But 
in the absence of any such law having been 
made any executive action that may be taken 
to the prejudice of any person will require 
sanction of some valid law and if there be no 
valid law to support the executive action the 
same can be challenged by the aggrieved per¬ 
son. (1976) 78 Bom LR 1 (39). 

(12) Proclamation of emergency — Court can 
take judicial notice of and disallow complaints 
of violations of Article 19. A 1965 All 86 (91) 

(DB). , o 

(13) It is for the authority in whom the 
power to declare the emergency is vested to 
declare by any subsequent declaration that tn© 
emcrgencv has ceased. A 1969 J & K 5 (6) : 
1969 Cri' LJ 67. 

(14) The suspension of Article 19 provided 

under Article 358 continues so long as the 1 1 re¬ 
clamation of Emergency is m operation. A iw 
SC 381 (393) : (1964) 1 Cn LJ 269. (1963.All 

WR (HC) 559, Overruled on another point.; 

(15) Existence of emergency does not extend 

this Article to laws made other than those made 
during period of emergency. 1973 BLJK • 

1973 Pat LJR 1-9. , , • , oqo an - 

(16) The provisions of Article 358 are ap 

plicable to both legislative and executwe achons 

and identical considerations apply to delega eel 

legislation and executive action. A 1975 Fun, 
324 (331). # t . 

(17) Article 358 suspends Articl « 19 , ^ 

Article 301. Hence attack 1f ££ 1^1(153) 
Art. 301 is permissible. A 1976 Raj (153>- 

(18) Unless there is a declaration under Arti¬ 
cle 359, legislative and executive actions pur¬ 


porting to be inconsistent with rights guaranteed 
under Article 19, if made or done prior to the 
proclamation of emergency, can be challenged 
in courts of law and can be adjudicated upon. 
(1974) 2 Serv LR 574 (Delhi). 

(19) Writ petition challenging proceedings 
under Himachal Pradesh Ceiling on Land Hold¬ 
ings Act, 1972 — Application for grant or 
interim injunction and for modifying or vacating 
interim injunction already granted — Applica¬ 
tion is not hit by Article 358 or Article 359 (1). 
A 1976 HP 34 (35) (FB). 

(20) Only because Article 360 appears in the 
statute book after Article 358, it cannot be said 
that the provisions of Article 358 are not ap¬ 
plicable to a legislation providing for the mode 
of payment of advance price due to financial 
stringency or paucity of funds. The protection 
given by Article 358 to a legislation made 
during the subsistence of emergency is a blanket 
protection. It is not open for the writ peti¬ 
tioners during the emergency to challenge a 
legislation on the ground that it is violative ot 
their fundamental rights guranteed under Arti¬ 
cle 19. It is not also permissible for them to 
avail of the same rights obliquely or in¬ 
directly. A 1976 Bom 13 (15 to 17) (DB). 

(21) Proclamation of emergency — Suspension 
of liberties — Courts have to interpret 
genev law in favour of security of State. (1975) 
2 Andh WR 437 (462) (DB). 

(22) If Article 358 expressly provides that 
such law would continue to have effect during 
emergency during the subsistence of the Pro¬ 
clamation of Emergency no challenge could be 
made to such a law on the ground that the pro¬ 
visions of Article 19 have been violated. Indeed 
in relation to the kind of legislation as contem¬ 
plated bv Article 358, a challenge to the con¬ 
stitutionality of the legislation on the ground 
that it is violative of Art. 19 cannot even be 
entertained. In effect, the position under Arti¬ 
cle 358 is that the provisions of Article 19 stand 
suspended. (1977) 79 Bom LR 449 (463) (DB). 

(23) Because of the issue of proclamation 
under Article 358, the operation of Article 19 
is suspended. Article 19 does exist in the Con¬ 
stitution and can incidentally be relied upon for 
the purpose of indicating as to what is the 
jurisdiction of High Court under Article 
(1-A) of the Constitution. 1976 Cri LJ 889 (891) 
(DB) (Guj). 

2. This Article and Article 359.— 
ordinance, Rule or order made under Art. 359 
(I) can be challenged on a ground other than 
those covered by Article 358 and by the 
sidential Order issued under Article 359 (1). A 
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d [(2) Nothing in clause (1) shall apply- 

(a) to any law which does not contain a recital to the effect that such law 
is in relation to the Proclamation of Emergency in operation when it is 
made; or 

(b) to any executive action taken otherwise than under a law containing 
such a recital]. 

(a) Art. 358 renumbered as clause (1) and substituted for words "While a Pro¬ 
clamation of Emergency is in operation" by Constitution (Forty-fourth 
Amendment) Act, 1978, S. 39 (20-6-79). 

(b) Added by Constitution (Forty-second Amendment) Act, 1976, S. 53 (3-1-77). 

(c) Substituted for words "where a Proclamation of Emergency’* by Constitution 

(Forty-fourth Amendment) Act, 1978, S. 39 (20-6-79). 

(d) Inserted, ibid. 

’ OBJECTS AND REASONS 


Clause 40.— This clause seeks to amend 
article 358 relating to the suspension of 
provisions of article 19 during Emergencies. 
By virtue of the amendments, the provi¬ 
sions of article 19 will become suspended 
only in the case of a Proclamation of 
Emergency issued on the ground of war or 
external aggression and not in the case of 
a Proclamation of Emergency issued on the 
ground of armed rebellion. Further, the sus¬ 


Article 358 — Note 2 (contd.) 

1966 SC 657 (660) : 1966 Cri LJ 586 A 

1967 SC 483 (485) : 1967 Cri LJ 520 eo A 

1966 SC 1078 (1080) : 1966 Cri LJ 812. 

(2) Article 358 proprio vigore suspends the 

fundamental rights guaranteed by Article 19 
thus enabling the State during the period, the 
proclamation of emergency is in operation to 
make laws in violation of Article 19 and to 

take executive action under those laws despite 

the fact that those laws constitute an infringe¬ 
ment of the rights conferred by Article 19. 
Article 359 (1) does not suspend any funda¬ 
mental right of its own force but authorises the 
President to deprive an individual of his right 
to approach any court for enforcement of any 
or all of the rights conferred by Part III of the 
Constitution. A 1977 SC 1027 (1041). 

(3) While Article 358 suspends the rights 
guaranteed under Article 19 during the period 
of emergency Article 359 does not purport ex¬ 
pressly to suspend anv of the fundamental rights. 
A 1964 SC 381 (393) : (1964) 1 Cri LJ 269. 
(1963 All WR (HC) 559, Overruled on another 
point.) 

(4) The suspension of Article 19 under Arti¬ 

cle 358 applies to the whole of the country, 
and so, covers all legislatures and also States. 
But the order issued under Article 359 (1) may 
extend to the whole of India or may be con¬ 
fined to any part of the territory of India. A 

1964 SC 381 (394) : (1964) 1 Cri LJ 269. (1963 
All WR (HC) 559, Overruled on another point.) 

3. “To make any law”.— (1) Act passed after 
enforcement of emergency — Challenge to 
under Article 19 (1) (f) and (g) cannot be made 
as the article has no application. A 1969 All 
317 (325, 326) (FB) °° A 1967 SC 483 (485) : 

1967 Cri LJ 520 00 A 1966 SC 1078 (1080) : 

1966 Cri LJ 812 00 A 1968 Bom 75 (84) (DB) 

°° A 1968 Guj 124 (149) (DB) 00 A 1967 Madh 
Pra 268 (275) (DB) 00 A 1967 Goa 142 (144) 
*° A 1965 Bom 224 (238) (DB). (Overruled on 


pension of article 19 under article 358 will 
not apply in relation to any law which does 
not contain a recital to the effect that such 
law is in relation to the Proclamation of 
Emergency in operation when it is made or 
to any executive action taken otherwise 
than under a law containing such a recital. 
S. O. R.—See Gaz. of Ind., 15-5-78, Pt. II, 
S. 2, Ext., p. 619. 


another point in A 1968 SC 870.) 00 A 1965 
Punj 74 (76) (DB) 00 A 1964 Punj 307 (309) 
(DB). 

(2) No Court could pronounce a legislation, 
subsequent to the emergency as in violation of 
Article 19 and therefore void. A 1965 Mad 
225 (229) : 1965 (1) Cri LJ 714 (DB) 00 A 
1967 Him Pra 21 (26). 

(3) Wide definition of “Law” in Article 13 
will include order made under Defence of India 
Rules, Rule 125. A 1967 Pat 114 (117) (DB). 

(4) “Law” means effective law. Bill reserved 
for consideration of the President cannot be 
treated as Maw*. 1973 Mah LJ 813. 

(5) Scheme or modification of scheme under 
Chapter 4-A of Motor Vehicles Act is ‘law’ 
within Articles 19 and 358. A 1967 Him Pra 
21 (23). 

(6) The Ordinance promulgated by the Gover¬ 
nor under Article 213 has the same force as 
an Act of a Legislature assented to by the 
Governor. If an Act of a Legislature can be 
free from the fetters of Article 19 so long the 
emergency continues, it is idle to contend that 
the Governor’s Ordinance will not be so. 
Therefore, so long as the emergency continues, 
it cannot be contended that Bihar Co-operative 
Societies (Second Amendment) Ordinance is 
violative of Article 19. A 1975 Pat 295 (303). 

(7) Karnataka Cinemas (Regulation) Rules 

1971 (as amended in 1974), Rule 27 (2) (b) _ 

Constitutionality — Cannot be challenged during 
proclamation of emergency. (1975) 2 Kant LJ 
288. 

(8) Though the Original Rr. 98 and 107 of 
Karnataka Cinemas (Regulation) Rules of 1971 
made after the cessation of the first proclama- 
tion of emergency do not have the protection 
of Article 358, the Amendment Rules of 1974 
made after the second proclamation of emer¬ 
gency \vill have such protection. But as Arti¬ 
cle 358 affords protection to valid laws onlv, 
it any ot the Rules made after the Proclamation 
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Article 358 — Note 3 (contd.) 
of Emergency are ultra vires of the Act or aro 
violative of Article 14 of the Constitution, then 
those rules are not immune from attack even 
during the continuance of emergency. A 1975 
Kant 37 (41). 

(9) U. P. Urban Buildings (Regulation of Let¬ 
ting, Rent and Eviction) Act (13 of 1972), Sec¬ 
tion 21 (1), Explanation (iv) —► Explanation 
which repealed Act (3 of 1947) held could not 
be assailed for infraction of Article 19 while 
the proclamation of emergency was in operation 
as fundamental right guaranteed under Art. 19 
stood suspended. (1975) 1 All LR 222 (223). 
(Overruled on another point in A 1976 All 328 
(FB).] 

(10) U. P. Vritti, Vyapar, Ajivika Aur Seva- 
yoj'an Kar Adhiniyam — Act passed after en¬ 
forcement of emergency — Challenge to under 
Art. 19 — Provisions of Art. 19 stand suspend¬ 
ed under Article 358. A 1969 All 317 (326* 
(FB). 

(11) Section 47-A of Electricity (Supply) Act 
(1948) as introduced by Electricity (Supply) 
(U. P. Amendment) Act (1972) cannot be chal¬ 
lenged on ground of violation of Article 19 
during operation of emergency. A 1975 All 29 
(33). 

(12) The validity of the Tamil Nadu Debt 

Relief Act (President’s Act, 31 of 1976) could 
not be questioned on the ground that the Act 
was not an “emergency oriented law”. The Arti¬ 
cles 358 and 359 conferred unfettered power on 
the State to pass any legislation, whether emer¬ 
gency oriented or not. (1978) 91 Mad LW 438 
(439, 440). (86 Mad LW (Suppl) 1, held, not 

good law.) 

4. “To take any executive action.**— (1) Arti¬ 
cle 358 does not invest the State with arbitrary 
authority to take action to the prejudice of 
citizens and others. A 1967 SC 1170 (1173). 

(2) Executive action by State which is invalid 

otherwise than on ground of infringement of 
Article 19 is not protected. A 1970 SC 1275 
(1278). (G. O. M. No. 2976, dated 30th De¬ 

cember, 1964 which was an executive order 
issued by the Andhra State during proclamation 
of emergency was plainly contrary to the statu¬ 
tory provisions of Andhra Pradesh Sugar Dealers 
Licensing Order (1963) and the Sugar Control 
Order (1963) issued by the Central Government 
and was not protected under Art. 358.) 

(3) Executive action during proclamation of 
emergency taken under an invalid pre-emergency 
legislative provision — Article 358 does not 
apply. A 1973 All 200 (201). (Bye-law framed 
by Municipal Board imposing a total ban in re¬ 
gard to slaughter of animals — Bye-law framed 
in 1955 when no proclamation of emergency 
was in existence — Bve-law being in violation 
of Article 19 (1) (g) was void at its inception — 
Executive action taken by Board under the bve- 
law while proclamation of emergency was in 
existence is without authority of law and illegal.) 

(4) Article 358 would not authorise the taking 
of detrimental executive action during the 
emergency affecting the fundamental rights in 
Article 19 without any legislative authority or 
in purported exercise of power conferred by any 
pre-emergencv law which was invalid when 
enacted. A 1973 SC 106 (116). (The restric¬ 
tions on newsprint policy were imposed before 
the proclamation of emergency. Hence these 
restrictions could be challenged as violating Arti¬ 
cle 19 (1) (a).) 


(5) During the proclamation of emergency 
Article 358 does not apply to executive action 
taken during the emergency if the same is a 
continuance of a prior executive action or an 
emanation of the previous law which is other¬ 
wise violative of Article 19 or is otherwise un¬ 
constitutional. But if it can be shown that the 
executive action taken during the emergency has 
no authority as a valid law its constitutionality 
can be challenged. A 1974 SC 366 (387). 
(Notifications Nos. CER/3/73 dt. 13-3-1973 and 
CER/16/73 dt 13-3-1973 issued by Textile Com¬ 
missioner under Cls. 22 and 30 (1) (b) of Cotton 
Textiles (Control) Order (1948) having been 
made under pre-emergency executive order the 
writ petitions challenging its constitutionality 
were competent.) 

(6) Where the President’s Order under Arti¬ 
cle 359 provided that no action in a Court of 
law could be taken for the enforcement of the 
rights conferred under Arts. 14, 21 and 22, the 
President’s Order although did not suspend the 
rights under Arts. 14, 21 and 22 but it suspend¬ 
ed the right of the petitioner to move a Court 
of law for enforcement of these rights. Ac¬ 
cordingly, the orders of detention passed under 
Maintenance of Internal Security Act could not 
be challenged on the ground that it is in con¬ 
travention of Art. 19. 1976 MPLJ 183 (DB) 
(MP). 

(7) Clauses (1) and (2) of R. 3 of the Grant- 
in-aid Code (Maharashtra) read with various in¬ 
structions issued by State are perfectly valid and 
State Government was competent to issue those 
executive instructions for guidance of the educa¬ 
tional authorities dealing with applications for 
grant of permission to start schools. Held Arti¬ 
cle 358 did save Clauses (1) and (2) of R. 3 
and Article 19 could not have been invoked by 
the writ petitioners during the period when the 
Proclamation of Emergency was in operation. A 
1968 Bom 91, Reversed. A 1973 SC 588 (59o). 

5. “Except as respects, things done or omit¬ 
ted to be done”-(1) Valid claims cannot be 

washed off by the emergency per se. They can 
onlv be suspended by a law passed during ope¬ 
ration of Arts. 358 and 359 (1-A). The expres¬ 
sion “things done or omitted to be done ’ oc¬ 
curring in Article 358 is to be interpreted nar- 
rowlv. Therefore as soon as the emergency was 
over, the settlement for payment of bonus 
arrived at between the L. I. C. and its emplo¬ 
yees would revive and what could not be de¬ 
manded during the emergency because of the 
passing of the Life Insurance Corporation 
(Modification of Settlement) Act would become 
pavable even for the period of emergency for 
which payment was suspended. A 1978 8^ 

803 (812). „ . .. . t 

(2) Foreign Exchange Regulation Act (194/), 

g 18-B — Proclamation of Emergency in ope¬ 
ration — Person refused ‘P* form on 19-8-1965 
_ No relief can be granted on ground of in¬ 
fringement of Article 19, Constitution of India 
— Even after emergency has ceased orders 
passed remain as “the things done”. ILR (1969) 
Delhi 898. 

(3) The saving provided in Article 358 has 
been reproduced in Rule -132-A, framed under 
the Defence of India Act. The expression 
“things done or omitted to be done” Is wide 
enough to continue a prosecution not completed 
under a temporary Act or prosecutions anon* 
to be commenced. 1969 Cri LJ 1582 (1591, 
1594) (Mad). 
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359. Suspension of the enforcement of the rights conferred by Part III 
during emergencies.— (1) Where a Proclamation of Emergency is m • °P"at' . 
the President may by order declare that the right to move any court for the 
enforcement of such of a [the rights conferred by Part III (except articles 20 
and 21)1 as may be mentioned in the order and all proceedings pending in 
any court for the enforcement of the rights so mentioned shall remain sus 
pended for the period during which the Proclamation is m force or for sue 
shorter period as may be specified in the order. 

b [(lA) While an order made under clause (1) mentioning any of a [the 
rights conferred by Part III (except articles 20 and 21)] is in operation, noth¬ 
ing in that Part conferring those rights shall restrict the power of the State 
as defined in the said Part to make any law or to take any executive action 
which the State would but for the provisions contained in that Part be compe¬ 
tent to make or to take, but any law so made shall, to the extent of the m- 
competency, cease to have effect as soon as the order aforesaid ceases to ope 
rate, except as respects things done or omitted to be done before the law so 
ceases to have effect] : 


Article 358 (contd.) 

6. Emergency Risks Insurance Acts.— (1) 
Liability created by an act or omission when the 
Emergency Risks (Factories) Insurance Act 
(63 of 1962) and Emergency Risks (Goods) 
Insurance Act (62 of 1962) were in operation 
during the currency of the proclamation ot 
emergency cannot be challenged even after the 
revocation of the proclamation on the ground 
that the provisions of the Acts violated Art. 19. 

A 1976 SC 958 (964). 

(2) Both under Article 358 of Constitution as 
well as S. 1 (3) of the Emergency Risks (Facto¬ 
ries) Insurance Act (1962), the operation of the 
Act itself is not affected by its expiry as respects 
things previously done or omitted to be done. 
The rights accrued or the liability incurred are 
preserved and any investigation, legal proceed¬ 
ings or remedy in regard to them may be in¬ 
stituted, continued or any penalty, forfeiture or 
punishment may be imposed as if the temporary 
Act was repealed by the Central Act. The law 
so made as referred to in Article 358 shall con¬ 
tinue to operate as respects things done or omit¬ 
ted to be done before the law ceased to have 
effect. Section 1 (3) of the Act, however, is 
negatively worded that is why with a view to 
continue the operation of the law thus expired 
that it is continued as respects things done or 
omitted to be done by applying the provisions 
of Section 6 of the General Clauses Act. A 
1971 Andh Pra 145 (152, 153) : 1971 Lab IC 
651 (DB). 

(3) Emergency Risks (Factories) Insurance 
Act (1962), Section 1 (3) — Provision does not 
violate Articles 352 and 358 of the Constitution. 
(1972) 76 CWN 952. 

(4) Liabilitv under Emergency Risks (Goods) 
Insurance Act (1962) would continue to subsist 
upon its expiry and proceedings could be com- 
menced to give effect to that liability. This 
conclusion is supported by Article 358 of the 
Constitution also. A 1973 Ker 2. 

(5) Emergency Risks (Goods) Insurance Act 
(1962), Section 1 (3). Expiry and Repeal of Act 
_ Effect — Proceedings for recovery of evad¬ 
ed pavment can be taken after expiry of Act 
only if liability was incurred prior to expiry ot 
the Act. 1974 Assam LR 245. 

7. Pre-emergency legislation.— (1) Pre-emer¬ 
gency legislation — Can be challenged under 


Article 19 (1) (f) and (g), during continuation of 
emergency. A 1976 P & H 365. 

(2) Where anything has been done under a 
pre-emergency statute like the Essential Com¬ 
modities Act, including any rule or order made 
thereunder a plea under Article 19 is available, 
notwithstanding the emergency proclaimed. 1969 
Lab IC 30 (32) (Ker) (DB). 

(3) The Punjab Wheat (Restriction on Stock 
bv Producers) Order 1974 issued under powers 
conferred by Section 3 Essential Commodities 
Act must in the eye of law be deemed as an 
integral part of that Act and since that Act 
being pre-emergency legislation is subject to 
Article 19 even during the emergency, the 1974 
Punjab Order emanating from that Act and 
being in continuation of its policies can be chal¬ 
lenged as being violative of Article 19 iT) (f> 
and (g) during the emergency. A 1975 Punj 
324 (331, 332, 333). 

(4) The Orissa Paddy Procurement (Levy) 
Order, 1974, though promulgated during the 
continuance of emergency, has been made in 
exercise of powers under Essential Commodities 
Act, a pre-emergency law. Consequently if the 
executive action in formulating the Order is 
without any legislative authority, the Order can 
be challenged on the ground that it violates 
Art. 19. The basic provisions of the Order 
being in excess of the delegation and therefore 
not being a valid piece of legislation, it can he 
challenged as being violative of Art. 19. A 
1976 Orissa 138 (143) (DB). 

ARTICLE 359 — SYNOPSIS 

1. Presidential Order — General. 

2. Order affecting a class of persons. 

3. Right to bring action to enforce speci¬ 

fied fundamental rights suspended. 

(A) Pending proceedings. 

(B) Interim orders. 

(C) Effect of sub-sec. (1-A). 

(D) Habeas Corpus petition. 

4. Legislative or executive acts can be 

challenged on other grounds. 

5. Fundamental rights themselves are not 

affected by order. 

1. Presidential Order — General.— (1) 

During the period of emergency Article 19 
only is suspended temporarily under Arti¬ 
cle 358 and all other rights except those 
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c [Provided that where a Proclamation of emergency is in operation onlv 
ZrTl Par ° f th f- territ ° ry ° f India ' law may bT made or “ y 

anv h state U nr V ?T a °? m ! y b<? taken ’ under this article in relation to or in 
any State or Union territory m which or in any part of which the Procla¬ 
mation of Emergency is not in operation, if and in so far as the security of 
dla °. r any part of the territory thereof is threatened by activities in or 

of Emergency ^ * WhiCh the P ™ clamatl ° n 

d [(l B ) Nothing in clause (1A) shall apply— 

' a) u wkicl J doas n °t contain a recital to the effect that such law 

is in relation to the Proclamation of Emergency in operation when it is 
made; or 

lb) reci C tal] Ve aCti ° n taken otherwise than under a law containing 


Article 359 — Note 1 (contd.) 
specifically suspended by the President un¬ 
der Article 359 remain untouched. A 1967 
SC 1643 (1656). 

(2) The power confided to the President 
unaer Article 359 for making a selection of 
the fundamental rights to suspend their en¬ 
forcement is absolute. (1965) 1 Mys LJ 176 
(DB). 

(3) President can suspend enforcement of 
«ny of the fundamental rights. A 1968 SC 
765 (768) : 1968 Cri LJ 972. 

(4) When the existence of emergency it¬ 
self cannot be questioned, the power exer¬ 
cised by the President in making a declara¬ 
tion under Art. 359 (1) cannot also be ques¬ 
tioned on the ground that the emergency 
does not exist. A 1976 AP 1 ( 10 ). 

(5) How long the proclamation of emer¬ 
gency should continue and what restrictions 
should be imposed on the fundamental rights 
of citizens during the pendency of emer¬ 
gency are matters which must be left to the 
executive. A 1964 SC 381 (403) : (1964) 1 Cri 
LJ 269. 

(6) The fact that emergency may last for 
a long period and as a consequence citizens 
may be precluded from enforcing fundamen¬ 
tal rights under Arts. 14. 21 and 22 during 
the period of the order has no bearing on 
the validity of detention under Defence of 
India Act. A 1964 SC 381 (403). 

(7) The fact that during the operation of 
the Presidential order the executive may 
abuse the powers and the citizens would 
have no remedy is essentially a political 
question and its impact on the constitu¬ 
tional question is at best indirect. A 1964 
SC 381 (403). 

(8) President’s order under Article 359 
providing that enforcement of fundamental 
rights under Arts. 14, 21 22 would be sus¬ 
pended if any person is deprived of such 
right under Defence of India Ordinance 
tlaler replaced by the Act) or the rules or 
orders made thereunder — Held, it was not 
necessary to make any express provision in 
Defence of India Act or the rules for the 
suspension of the enforcement of fundamen¬ 
tal rights under Arts. 14. 21 and 22., A 1968 
SC 765 (770) : 1968 Cri LJ 972. 

(9 1 Presidential order suspending enforce¬ 
ment of rights under Articles 14. 21 and 2-. 
during period of emergency — By indirectly 
vai’dating Laws in infrmgement of Art¬ 
icles 14, 21, and 22 the Order does not be¬ 


come a fraud on powers under Article 359. 
A 1964 SC 381. (Distinguished in A 1976 
SC 1207.) 

(10) In construing the Presidential Order 

issued under Article 359 (1) it is necessary 
to remember the general rule of construc¬ 
tion that an order purporting to suspend the 
fundamental rights must be strictly constru¬ 
ed in favour of the citizen’s fundamental 
rights. A 1966 SC 657 (660) : 1966 Cri LJ 586 
** A 1967 Guj 229 (247) ** ILR (1976) I 

Puni 879 (895). 

(11) Order of President under, D/- 3-11- 
1962 — Reference to Defence of India Ordin¬ 
ance of 1962 — Must be construed as refer¬ 
ence to Defence of India Act, 1962. A 1966 
SC 740 (744). 

(12) An order passed under Article 359 (1) 
cannot be tested with the aid of Art. 13 (2) 
under that very fundamental right the en¬ 
forcement of which it suspends. A 1968 SC 
765 (768, 769): 1968 Lab IC 872: 1968 Cri LJ 
972. (A 1967 SC 1335. Overruled.) 

(13) The Order of the President under the 
Article authenticated under Rule 2 (a) of 
Authentication (of Orders and other Instru¬ 
ments) Rules cannot be called in question 
on the ground that they are not made or 
executed by the President. A 1966 Mys 207 
(209, 210) : 1966 Cri LJ 929 (DB). 

(14) Emergency — Proclamation lifting 
emergency — Orders which could not be 
reviewed can be reviewed judicially. A 1969 
Cal 474 (476). 

(15) Presidential order under Art. 359 (1) 
would ordinarily have a wider range and 
effect throughout the country than the 
existence of martial-law in any particular 
part of the country. Martial-law results in 
taking over by Military Courts of power 
even to try offences and the ordinary or 
civil Courts will not interfere with this 
special jurisdiction under extraordinary con¬ 
ditions such a taking over by Military 
Courts is certainly outside the provisions 
of Art. 359 (1) taken by itself. A 1976 SC 
1207 (1318). 

(16) The use of the words "such of the 
rights" and the word "mentioned” occurring 
in Art. 359 indicates a specific and express 
mention as distinguished from an implied 
reference. Art. 16 is not mentioned in the 
Presidential order and hence the Presidential 
order cannot be construed to have implied¬ 
ly taken away the right of the petitioner 
to claim equality under Art. 16 in the mat- 
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(2) An order made as aforesaid may extend to the whole or any part of 
the territory of India: 

e [Provided that where a Proclamation of Emergency is in operation only 
in a part of the territory of India, any such order shall not extend to any 
other part of the territory of India unless the President, being satisfied that 
the security of India or any part of the territory thereof is threatened by 
activities in or in relation to the part of the territory of India in which the 
Proclamation of Emergency is in operation, considers such extension to be 
necessary]. 

(3) Every order made under clause (1) shall, as soon as may be after it 
is made, be laid before each House of Parliament. 

(a) Substituted for.words "the rights conferred by Part III” by Constitution 
(Forty-fourth Amendment) Act, 1978, S. 40 (20-6-79). 

(b) Inserted and deemed always to have been so by Constitution (Thirty- 
eighth Amendment) Act, 1975, S. 7 (1-8-75). 


Article 359 — Note 1 (contd.) 
ter of public employment. 1978 Lab IC 235 
(241) (Guj) ** 1977 Lab IC (NOC) 59: ILR 
(1976) HP 147 (DB) **(1976)2 Serv LR 156 
(171) (Delhi) ** A 1975 Raj 217 (224, 225). 

(17) The only device for taking away 
Art. 21 is to be found in Arts. 352 and 359. 
By the 44th Constitution Amendment Act 
the President has been denied the power to 
suspend the right to life and liberty guaran¬ 
teed under Article 21 with the result that 
this right of the citizen remains within the 
care and protection of the Constitutional 
Courts and can never be given away to the 
control of Military authorities or tribunals 
Therefore no effective Martial Law can be 
imposed under the Constitution. A 1980 
Andh Pra 172 (175): (1979) 2 AP LJ (HC) 

338 (DB). 

2. Order affecting a class of persons— 

(1) Although the scope of the Order made 
by the President under Article 359 (1) of the 
Constitution will be confined to whole or a 
part of the territory of India and during 
certain periods, there is nothing in the Arti¬ 
cle which prevents the President from res¬ 
tricting the scope of the Order to a class of 
persons, provided the operation of the Order 
is confined to an area and to a period. 
A 1967 SC 1335 (1339): 1967 Crl LJ 1204. 
(Order in respect of persons such as fore¬ 
igners and persons governed by the Defence 
of India Rules. Overruled on another point 
in A 1968 SC 765.) ** A 1964 SC 381 (399, 
415): 1964 (1) Cri LJ 269. (Order confined 
to persons deprived of any of the specified 
rights under the Defence of India Ordin¬ 
ance, 1962, or any Rule or Order made there¬ 
under.) ** 1973 Cri LJ 1344 (1351) (All). 

(2) Where the Presidential order applies 
to a specified class of persons mentioned 
therein it does not affect the right of a per¬ 
son to whom it does not apply to move the 
High Court for his release. 1972 All Cri 
R 323 (332). 

3. Right to bring action to enforce speci¬ 
fied fundamental rights suspended.— (1) 
Orders made by the President under the 
Article — Effect of Right of a person to 
move the Court for enforcement of his fun¬ 
damental rights under Articles 14. 21 and 
22 is suspended. A 1966 Mys 207 (209, 210): 
1966 Cri LJ 929 (DB) ** A 1968 SC 765 


(770): 1968 Cri LJ 972. (A 1967 SC 1335, 
Overruled. High Court decision taking the 
view adopted in A 1967 SC 1335 also must 
be held no longer good law.) ** A 1964 SC 
173 (176, 177): 1964 (1) Cri LJ 132 ** A 1966 
Andh Pra 229 (231): 1966 Cri LJ 871 (DB) 
♦* (1965) 69 Cal WN 913: 1966 Cri LJ 826 
(828). ** A 1977 SC 1027 (1044): 1977 Cri LJ 
785 ** A 1977 SC 854 (856): 1977 Lab IC 
537 ** A 1976 P & H 238 (243) ** A 1975 All 
29 (33) ** A 1970 All 383 (388). 

(2) If the impugned order challenged as 
infringing Article 14 of the Constitution 
was passed before declaration of emergency 
it cannot be challenged after declaration of 
emergency, a 1976 Pat 345 (348). (Question 
of reasonableness also cannot be raised.) 

(3) The Presidential Declaration dated 
25-6-1975 effectively debars the petitioner 
from raising any contention based on Arti¬ 
cle 14 even as respects executive discrimi¬ 
nation against him. A 1976 Mad 376 (381). 

(4) Bye-laws framed under the Orissa 
Municipal Act were sought to be 'challenged 
as discriminatory violating Article 14 of 
the Constitution. In view of the Presiden¬ 
tial order the petitioner was not allowed to 
press the point as it was based on Arti¬ 
cle 14. 1977 Tax LR 2177 (2182) (Orissa). 

(5) During emergency the State was em¬ 

powered to make laws or to take executive 
action in derogation to the provisions of 
Article 19 as soon as emergency was pro¬ 
claimed on 25-6-1975. The President by 
notification dated 8-1-1976 has issued an 
order also under Article 359 (1) to the 

effect that the right of any person to move 
any court for the enforcement of the right 
conferred by Article 19 and all proceedings 
pending in any Court for enforcement o£ 
the above mentioned rights shall remain 
suspended for the period during emergency. 
(1979) 3 Serv LR 635 (647) (Pat). 

(6) The imposition of pre-censorship on 
the journal is undoubtedly a restriction on 
the liberty of the press which is an essen¬ 
tial part of the right to freedom of speech 
and expression declared by Art. 19 (1) (a), 
and when tha' stands suspended by virtue 
of the Presidents’ order under Article 359 (1) 
there can be no question of the subject be¬ 
ing left free to invoke Part XIII of the 


"A” in the citations stands for AIR 
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(c) Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 53 (3-1-77). 

(d) Inserted by Constitution (Forty-fourth Amendment) Act, 1978, S. 40 (20-6- 
79). 

(e) Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 53 (3-1-77), 

OBJECTS AND REASONS 


Clause 41.— This clause seeks to make 
two amendments to article 359 of the Con¬ 
stitution relating to suspension of the en¬ 
forcement of the rights conferred by Part III 
during Emergencies. The first amendment 
is for providing that the enforcement of the 
right to life and personal liberty under 
article 21 cannot be suspended. The second 
amendment is for providing that the suspen¬ 


sion of the enforcement of any right under 
the article will not apply in relation to any 
law which does not contain a recital to the 
effect that such law is in relation to the 
Proclamation of Emergency in operation 
when it is made or to any executive action 
taken otherwise than under a law containing 
such a recital. S.O.R.—Gaz. of Ind., 15-5-78, 
Pt. II, S. 2. Ext., p. 619. 


Article 359 — Note 3 (contd.) 

Constitution that it was a restriction on his 
right of trade, commerce and commercial 
intercourse throughout India. 1977 Cri LJ 
(NOC) 230 : ILR (1977) 3 Mad 109 (127) 

(DB). 

(7) Where an order of State censor 
passed under Rule 48 of the Defence and 
Internal Security of India Rules 1971 was 
challenged it was held on facts that there 
could be no gainsaying that the grounds 
of challenge could lead only to one griev¬ 
ance that the petitioner’s rights are affect¬ 
ed and they must be traced ultimately to 
the rights conferred under Part III of the 
Constitution and no one would have locus 
standi to move the Courts for enforce¬ 
ment of his rights whatever be the parti- 
cular ground on which those rights might 
happen to be asserted. 1977 Cri LJ (NOC) 
230 : (1977) 90 Mad LW 145 (DB). 

(8) President’s order suspending the right 
to move any Court during the operation of 
emergency comprehends not merely the 
right to move the Courts for enforcing the 
fundamental right under Part III of the 
Constitution but also any right or the 
same variety whether they were in exist- 
ance prior to the Constitution or after¬ 
wards, whether they are to be found in the 
Constitution or quite apart from it ILK 
(1977) 3 Mad 109 (138) : 1977 Cri LJ (NOC) 

23°. 

(9) Detentions — Immunity from chal¬ 
lenge under President’s order — . Not con¬ 
fined to cases of effective deprivations of 
the rights by a constitutionally good ana 
valid law. (1965) 1 Mys 176 (DB). 

(10) It is not open to anyone either to 
challenge the validity of any law or any 
executive action on the ground of violation 
of a fundamental right suspended m the 
Presidential order promulgated under Arti¬ 
cle 359 (1). 

Even the right of any person to challenge 
any executive action during emergency 
the ground that it was arbitrary 
ful has been negatived. A 1977 SC 10 
(1042) : 1977 Cri LJ 785. 

(11) Writ Petition filed dur i ne R ,^ nden ^ 
o* emergency — Validity of Pule , r , t 
I nd ; a n Railways Establishm^t Code, V \. l 

challenged — In view of Order made DY 
President petitioner not wishing to cnal 
lenge under Article 14 but under Art lli 

_ Up cannot do so. A 1963 Assam 94 ( . 

98) (FB). (Reversed on different point 

1964 SC 600.) 


(12) Detention under Defence of India 
Act not open to challenge by virtue of 
Presidential order under Article 359 O' - 
Defence cannot get mere declaration that 
Defence of India Act is invalid. A 1964 SC 
381 (403). (Distinguished on another point 
in A 1976 SC 1207.) 

(13) A fundamental right may be enforc¬ 
ed in many ways. This article authorises 
the suspension of the right to move "any 
Court” to obtain the compulsory observance 
of a claim or the adherence to a funda¬ 
mental right through a direction, order or 
decree. (1965) 1 Mys LJ 176 (DB) *• A 1964 
SC 381 (394, 397) : (1964) 1 Cri LJ 269 ** A 
1968 Mad 54 (56) : 1968 Cri LJ 177 

(14) Repeal of Defence of India Ordi- 
nance — Effect of repeal — Section 8 of 
General Clauses Act. 1897 applies to Presi¬ 
dent’s order under Article 359 (1) — Per ^ 
son detained has no light to 

vires of D. I. Act or Rules. A 1964 SC 173 
(179) : 1964 (1) Cri LJ 132. 

(15) Person charged with offence under 

Rule 126 (p) (2) of Defence of India 

(Part XII-A Gold Control) Rules (1962) 
Cannot take recourse to Court during P er ]°u 
of emergency, even if his jmde 

Article 21 are infringed. A 1970 Andh P, a 
47 (53) : 1970 Cri LJ 199 (DB) ** A 19/0 
Andh Pra 47 (53) : 1970 Cri LJ 199. 

(16) It cannot be said that the scope of 

Article 359 (1) is onl y ^ to .^ estri T C Lui a t1?e 

plication of the Article to ‘ h fhe executive 
field and not to the acts of the executive. 

A 1976 SC 1207 (1224). 

,.w “"vs? yg 

sssa m ~ »«- £ 

grounds'stems^rom ^ArtUrle 51 ^ (5). 1975 Cri 

^(lS^The 11 right to make representation is 
conferred by Article 22 (5) which has been 
susDencfed by the Presidential order made 
under the provisions of the emergency. 
Challenge to detention cannot be sustained. 
1976 Cri LJ 783 (793) (Cal). 

(19) It is no doubt true that by reason o* 
Presidential order issued under Article 35 
(1) the detenu cannot complain that tne 
omission to mention the names of ^he per 

sons in the grounds of det «ntion Effectfve 
them of an opportunity of making ettectw 
reoresentation But the suspension of Arti 
cfe 22 (5) of the Constitution does not ah- 
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Article 359 — Note 3 (conid.) 
solve the State from the duty of complying 
with the mandatory provisions of the 
M I. S. Act (1971). ILR (1975) 2 Delhi 791 

(816) (DB). 

(20) When a person seeks to challenge 
an infraction of a positive statutory provi¬ 
sion he is not asking for the enforcement of 
a fundamental right even though the con¬ 
tent of the two may be the same. Wher_ 
the petitioner prayed that the action of the 
respondent in demanding security u^dera 
rule which ran counter to Section 22 of 
Tamil Nadu Prohibition Act it was held 
that the continuance of proclamation and oi 
the Presidential order did not stand in the 
way of entertainment of the petition. (1978) 

1 Mad LJ 109 (114). . 

(21) Suit pending by Pakistani national 

— Plaintiff declared an enemy on declara¬ 
tion of emergency — Disqualified f ro ™ 
proceeding with the suit during emergency 

— Dismissal of suit due to emergency is 
illegal — Suit should be suspended for a 
period so long as plff. is 1 u P„% bl ® proceed 
with his suit. A 1976 Cal 267 (271). 

A. Pending proceedings 

(22) Article 359 only purports to take 
away the rig ht to enforce the right claim¬ 
ed-orTthe '’Basis of Articles 14 and 19 of the 
Constitution. It does not ta , ke 
jurisdiction of a Court to deci . da 

when the Court does not accept the argu 
ment relating to the enforcement ofsucha 
right in a pending case. 1977 All Cri R 311 

(23) It is only such proceedings which are 
suspended where the petitioner m fact ^t 
the time of enquiry proves 

an infringment of a fundamental right.and 
that he cannot hope to get the rule,made 
absolute . except on that groupd alone 
which are intended * to be attracted by the 
Presidential order suspending the pending 
proceedings. A 1977 Bom 367 (375/. 

(24) In determining the question as to 
whether a particular proceeding falls with¬ 
in the mischief of Presidential order or not, 
what is to be examined is not so much tne 
form which the proceedings have taken or 
the words in which the relief « claim- 
as the substance of the matter. A 1977 Mad 
386 (392) (FB). 

(25) Presidential order under — tsar 
created by Article 359 ( 1 ) applies not only 
to writ proceedings under Article 32 or 
Article 226 but also to all Proceedmgs in¬ 
cluding those under Criminal P. C. A 1977 
Mad 386 (391) (FB). 

(26) It cannot be said that merely because 
averments alleging a breach of Article 14 
are made in the petition, the Court sus¬ 
pends the proceeding during the subsistence 
of emergency without even ascertaining 
as to whether the petitioner is able to 
make out a case of the violation of provi¬ 
sions of Art. 14. A 1977 Bom 355 (362). 

(27) It is difficult to interpret the langu¬ 

age of Presidential order dated 8-1-1976 so 
as to mean that the proceedings which 
already stand initiated for the enforcement 
of the rights conferred by Article 19. which 
have been directed to be suspended should 
be dismissed. (1976) 78 Pun LR 775 (778) 

(FB). 


(28) Where a President issued a procla¬ 

mation on 23-12-74 under Article 359 sus¬ 
pending right of detenu under C. F. 
and P. of S. A. Act to move Court for the 
enforcement of his fundamental right under 
Articles 14 21 and 22 — President cannot 

be said to have exercised his powers in a 
colourable manner and the proclamation as 
also its application to pending Proceedings 
are unexceptionable. 1975 Cri LJ 1974 (1979) 
(Punj). 

(29) Presidential Order — Pending pro¬ 

ceedings — Suspension of right to move 
court for enforcing rights under Arts. 14, 21 
and 22 — Writ petitioner expressly giving 
up that right — Held, court could proceed 
to hear that part of petition not affected 
by the Order. 1976 Cri LJ 534 (536) (Bom). 

(Reversed on another point in A 1977 SC 
1027 : 1977 Cri LJ 785.) 

B. Interim Orders 

(30) Even interim orders passed in pend¬ 
ing proceedings cannot be kept alive when 
the main petitions adjourned sine die 
since to do so would be to defeat the pur¬ 
pose of Article 359 (1). 1976 Ker LT 87 (90, 
(Overruled on another point in 1979 Cri LJ 
(NOC) 113 (FB) (Ker).) ** 1976 Cri LJ 1586 
(1591) (Cal) ** A 1976 Cal 393 (403). 

(31) No order validly passed with juris¬ 
diction by a Court before the Presidential 
order under Article 359 whether it be an 
interim order of stay or confirmed order of 
stay pending disposal of the original peti¬ 
tion after hearing the other side get auto¬ 
matically vacated by the mere fact that an 
order under Article 359 has been passed by 
the President after such order had been 
passed by the Courts. A 1977 Ker 96 (102) 
(FB). (1976 Ker LT 87, Overruled; A 1976 
Pat 247, Diss from.) 

(32) The grant, modification or revocation 
of stay order is a discretionary relief which 
flows from the inherent powers of the 
Court. The Courts therefore will always 
have a jurisdiction to modify or revoke the 
stay order in the suspended pending 
proceedings. By vacating or modifying the 
stay order the Court is neither enforcing 
the right as conferred by Article 19 nor the 
Court is in any way touching any part of 
the pending proceedings for the enforce¬ 
ment of the right conferred by Article 14 
of the Constitution. It is a different matter 
that the Court in the facts and circum¬ 
stances of a case may not in exercise of 
discretion modify the order. (1976) 78 Pun 
LR 775 (781) (FB). 

(33) If the proceedings pending before a 
Court when a fundamental right is enforc¬ 
ed is to remain suspended due to the Presi¬ 
dential order then even the order of stay 
which is only ad interim in nature and is 
to continue during the pendency of the 
proceedings will also be deemed to have 
been suspended A 1976 Pat 248 (251) ** A 
1977 Pat 65 (70) ** A 1976 Cal 17 (18). 

(34) Where in a writ petition certain 
orders of the State Government were chal ¬ 
lenged on the ground of violation of Art. 14 
and the Presidential order under Art. 359 
was in force, the interim stay order or in¬ 
junction could not be justified at all. Where 
prima facie case for injunction or stay 
could be made out apart from a right 
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under Article 19 or by any fundamental 
right where enforcement might have been 
suspended an injunction or stay can be 
granted on suitable terms. A 1977 SC 1496 
(1504). 

(35) An application for interim injunction 
or an application for vacating or modify¬ 
ing it not being a proceeding for the en¬ 
forcement of the rights claimed in the 
petition (writs under Articles 14 and 19 in 
this case) is not included within that direc¬ 
tive. A 1976 H. P. 34 (35). 

(36) An order passed under Article 359 
suspending a fundamental right cannot be 
tested under that very fundamental right 
which it suspends. If that were permissible 
no order under Article 359 could really be 
passed. 1973 Cri LJ 1344 (1350). (A 1967 SC 
1335 Held overruled ,by A 1968 SC 765.) 

C. Effect of sub-section (1-A) 

(37) Original Article 359 (1) permitted 
suspension of the remedy itself with re¬ 
gard to certain rights to be mentioned in 
the Presidential order, the selection being 
left to the discretion of the President itself. 
Now what would have been the indirect 
effect is classified by permitting the Presi¬ 
dent to make an order expressly suspend¬ 
ing the rights mentioned in Part III of the 
Constitution by specification. 

The provisions of Article 359 (1-A) are 

really meant and intended to further 
fortify the conditions so as to maintain 
security of India during the period of grave 
emergency. A 1977 Bom 99 (127). 


(38) On the basic frame work or basic 
feature any challenge to the legality of the 
order made by the President of India under 
Article 359 (1-A) of the Constitution sus¬ 
pending the fundamental right guaranteed 
by Article 14 along with other rights is not 
tenable A 1977 Bom 99 (129) ** A 197o 

Bom 324 (337) : 1975 Cri LJ 1828. 


(39) The effect of insertion of sub-Arti- 
cle (1-A) in Article 359 is that in addition 
to rights under Article 19 already provided 
for as per Article 358 the other rights also 
enshrined in Part III cannot during the 
subsistence of the emergency invalidate 
Legislative or Executive action; but this 
does not dispense with the need to lustily 
executive action in an emergency by valid 
law. ILR 1977 (2) Delhi 23 (48) (DB). 

JSee also (1976) 2 Malayan LJ 166 (173)-1 

(40) The effect of insertion of sub-Aru- 

cle 359 (1-A) by 38th Constitution Amend¬ 
ment Act (1975) is that the State can maxe 
any law which it might not ba ^fp j 
competent to make it. Articles 358 ^*1- 
359 (1-A) do not restrict at all the power 

of the legislature to confine itself tojav/^ 
which have nexus to the grounds whicn 
enable the declaration of emergency by the 
President. It therefore cannot b f c o ntende 
that legislature was not competent to en 
act Tamil Nadu Debt Relief Act (1976) 
during the course of emergency. v® t 019 
M™ LW 438 (440. (DB). CU973, 2 MLJ 212 

Held no longer good law as it wasdec ia<e 
before the introduction of Art. 359 

(41) Rule 58 of the Defence 3nd f Jn* fnree 
Security of India Rules 1971 has * ul1 

and effect enabling the appropriate censor 


authority to apply pre-censorship of news¬ 
papers and other publications effectively 
after the introduction of the Prevention of 
Publication of Objectionable Matters Act 
1976 and the challenge to orders passed by 
the Central Government and State Censor 
under Rule 48 on the basis that they are 
inconsistent with the provisions of Preven¬ 
tion of Publication of Objectionable Matters 
Act 1976 cannot be entertained during the 
period of emergency. ILR (1977) 3 Mad 109 
(143). 

(42) Where the Maharashtra Debt Relief 
Act (III of 1976) was challenged on the 
ground that it violated the fundamental 
right under Article 19 and proceedings 
under the Act were pending into Court, it 
was held that it was difficult to entertain 
an argument that since the petitioner had 
raised a question relating to violation of 
the fundamental rights under Article 19 
proceedings should be suspended as the Act 
was challenged as ultra vires the State 
Legislature and not violative of Art. 19. 
(1977) 79 Bom LR 449 (464). 

(43) The constitutional remedies given by 
Articles 32 and 226 cannot be barred by 
any legislation short of amendment of the 
Constitution itself. The power to issue a 
writ of habeas corpus is not a statutory 
right. Nor it is based on common law or 
natural law. 1975 Cri LJ 1809 (1819) (MP). 
(Reversed on another point in A 1976 SC 
1207 ; 1976 Cri LJ 945.) 

D. Habeas Corpus petition 

(44) In view of the Presidential order 
dated 27-6-1975 which is unconditional un¬ 
like an order dated 3-11-1962 no person can 
file a writ petition before a High Court for 
habeas corpus or any other writ or order 
or direction to challenge the legality of an 
order of detention on the ground tnat tne 
order is not under or in compliance with 
the Act or is illegal or is vitiated by mala 
tides factual or legal or is based on ex¬ 
traneous considerations. A 1976 SC 1207 
(1392). 


The following cases decided before A 1976 
D 1207 cannot be g 90 d law in view of tne 
jpreme Court decision. 

r HQ 77 > 3 Mad 109 (143) ** 1977 Cri LJ 
ioC) 89 (DB) (All) ** 1976 MP LJ 183 (19(ff 
DW” 8 1977 B Crl ;Li 493 (SOI) (Cal, « A 197a 
-*m 394 (329)* 1975 Cn LJ 1818 l .I'i 
-Bom LR 189 (203 2 J> 4 ) •* 1975 Cn LJ 

0 8 <nR?’*> M ILR 0976) 1 Punj 5 879 (918) *' 

-75 cn l j ; 4 * vl \ 97 ( 5 A r~ 

:°R Delhi ?3‘ (30) S jj |om 

R 195 (148) ** 1972 All Cri R 323 (332) 

1975 Cri LJ 1376 (1382) (Delhi) **(1976) 
AP LJ (HC) 161 (167, 172) ** A 1976 AP 

(37). 

(45) In petitions under Art. 226 
egal detention every High Court is ai }t ltle . 
consider that the principle of le S all ^y ® 
>t abrogated and if an aggrieved Person 
n show that he is detained or arrested 
herwise than under the provisions of law 
hich should govern the trial he has got 
e locus standi to approach this Court tor 
proper relief. Art. 21 ^ not the sole repo 
tory of all rights to liberty. ILR 
im Pra 715 (724, 733). 
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[Majority view in A 1976 SC 1207 Explain¬ 
ed. Proposition is based on observations of 
Beg J. in that case).l 

(46) In a petition for Habeas Corpus it is 
not open to the High Court to go behind 
the order of detention (order D/- 9-7-1975) 
and make an enquiry about the alleged non- 
satisfaction or non-application of the mind 
by the District Magistrate. (1977) 79 Bom 
LR 189 (200). 

(47) A detenu detained under Defence of 
India Act cannot question the validity of the 
Act nor can he challenge the detention on 
the ground of infringement of rights confer¬ 
red by Part III of the Constitution but he can 
challenge it on the ground that the deten¬ 
tion is in violation of the mandatory provi- 
visions of the Defence of India Act or is mala 
fide or that the operative provisions of law 
under which he is detained is invalid. A 
1964 SC 381 (400). 

[Distinguished in A 1976 SC 1207 on the 
ground that the decision is one under condi¬ 
tional Presidential order dated 3-11-1962 
which was limited to deprivation of rights 
under the Defence of India Act. The deci¬ 
sion cannot apply to cases after Presiden¬ 
tial order D/- 25-6-75.1 

(48) It is not contemplated by Art. 352 (1) 
of the Constitution or Sec. 16-A (3) of the 
M. I. S. Act that while making a declaration 
under Sec. 16-A (3) of the M. I. S. A. it is 
necessary for detaining authority to specify 
which declaration of emergency he had in 
view. The cases of the threat may be 
either war or external aggression or inter¬ 
nal disturbances. But when the emergency 
is referred in Section 16-A of M. I. S. Act 
that is ultimately an emergency whereby 
the security of India is threatened. (1977) 79 
Bom LR 189 (206). 

(49) The result of the amendments effect¬ 
ed in the Maintenance of Internal Security 
Act 1971 by adding Sec. 16-A and 18 to the 
main Act is that when an order of deten¬ 
tion under S. 3 of the Act by the Central or 
the State Government, is made the officer 
concerned makes a declaration in terms of 
Sec. 16-A (2) or (3) and there is no longer 
any necessity to furnish the detenu the 
grounds of detention by reason of sub-sec¬ 
tions (6) and (7) thereof. Nor are in 
such a case the provisions of Secs. 8 to 12 
of the Act attracted; the new Section 18 
applies and the person detained has no 
right to personal liberty by virtue of natural 
or common law. 1975 Cri LJ 1809 (1813) 
(Madh Pra). (Reversed on another point in 
A 1976 SC 1207 : 1976 Cri LJ 945.) 

(50) The right of personal liberty has been 

incorporated in Art. 21 and has been eleva¬ 
ted to the status of Fundamental right. Hence 
any natural or common law right of per¬ 
sonal liberty does not exist in India apart 
from the fundamental right enshrined in 
Art. 21. Sec. 18 of M. I. S. Act has been 
enacted as an abundant caution and is in¬ 
tended to meet the challenge to the deten¬ 
tion under the Act based on natural or 
common law right of personal liberty. The 
validity of Section 18 M. I. S. Act cannot 
be challenged on the ground that natural 
or common law right was inviolable. 1975 
WLN 750 (785) (DB) (Raj). (Reversed on 


another point in A 1976 SC 1 207: 1976 Cri 
LJ 945.) 

(51) A petition praying for a writ of habeas 
corpus cannot challenge the declaration un¬ 
der Section 16-A (3) of the M. I. S. Act. 
(1977) 79 Bom LR 189 (201). 

(52) The effect of a declaration under Sec¬ 
tion 12-A of Conservation of Foreign Ex¬ 
change and Prevention of Smuggling Activi¬ 
ties Act is to take away from the detenue 
the right to know about the grounds on 
which the order of detention has been pass¬ 
ed. ILR 1976 (1) Punj 879 (930.) 

4. Legislative or executive acts can be 
challenged on other grounds. — (1) Validity 
of Ordinance or rule or order made under 
— Order can be challenged on grounds 
other than violation of Articles 14, 19 21, 
22. A 1967 SC 483 (485): 1967 Cri LJ 520 ** 
A 1966 SC 1078 (1080): 1966 Cri LJ 812 ** A 
1966 SC 657 (661) : 1966 Cri LJ 586 ** A 1964 
SC 381 (399,400, 401): 1964 (1) Cri LJ 269 

** A 1977 Pat 65 (70) ** A 1976 Cal 26 (30) 
** 1975 Cri LJ 1174 (1177) (Madh Pra). 

(2) Since Articles 15 and 16 can stand in¬ 
dependently of Art. 14, suspension of Arti¬ 
cle 14 on proclamation of emergency held 
did not render Arts. 15 and 16 inoperative. 
Therefore challenge to an order relating to 
promotion to posts of section officers under 
R. 9 of the Allahabad H. C. Staff Rules on 
the ground that it violated Art. 16 held 
maintainable. 1977 Lab IC (NOC) 31 : (1976) 
2 All LR 378. 


(3) Order of President under Article 359 
(1) — Suspension of right to move Court — 
Misuse of statutory power by authority — 
Court has jurisdiction to entertain applica¬ 
tions under Arts. 32 and 226 on these 
grounds. A 1966 SC 740 (752): 1966 Cri LJ 
608 ** A 1968 Mad 54 (59) : 1968 Cri LJ 177 
(DB) ** A 1967 Mad 21 (24): 1967 Cri LJ 
85 (DB) ** A 1965 Mad 225 (229): 1965 (1) 
Cri LJ 714 ** A 1965 Punj 74 (76 77) (DB). 


(4) If any legal right conferred on a per¬ 
son by legislation other than the fundamen¬ 
tal right referred to in the Presidential order 
is sought to be enforced in a Court of law 
it would not to be within, the inhibition of 
Presidential order issued under Art. 359 (1). 
A 1977 Mad 386 (393): 1977 Cri LJ 1708 

(FB). (Detention under C. F. E. P. S. Act 
— Petitioner was held seeking to enforce 
his right to property.) 


(o) Where the authority seeks to impose 
on a person detained under the Defence of 
India Act a restriction not prescribed by 
Rule 30 (4) of the Defence of India Rules 
the defence would not be barred by the 
Presidential order issued under this Article 
from moving the Court for a direction to the 
^ u Y™rity to act in accordance with law. 
A 1966 SC 424 (426, 427); 1966 Cri LJ 311. 

(6) Assuming that the citizen has a com¬ 
mon law right or natural law right apart 
from the right guaranteed by the Constitu- 
JES 1 * * t et enue under M. I. S. Act could not 
fall back upon those rights to claim better 
amenities in view of Sec. 18 of the M. I. S. 
Act. A 1976 Ker 94 (97). 

orvlT-^^e Residential order cannot have 

V? res Pect of matters which are 
not so directly connected with the order of 
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detention like the manner in which a de-^ 
tenue is to be treated in jail. 1976 Cri 
LJ 320 (324) (Ker). 

(8) Where during proclamation of emer¬ 
gency under Article 359 and suspension of 
Article 21 the writ petition is filed by secu¬ 
rity prisoner for enforcement of an obliga¬ 
tion cast by Rule 51 of U. P. Security Pri¬ 
soners’ Rules 1972 on the State Government 
to pay maintenance allowance to his de¬ 
pendants, the suspension of Art. 21 cannot 
bar the maintainability of the petition. A 
1976 All 414 (415). 

(9) Suit for eviction — One of pleas raised 
by defendant was that Section 1 (3) (iii) ol 
J & K Houses and Shops Rent Control Act 
(34 of 1966) violated Art. 14 — Held that the 
defendant while resisting the suit of the 
plaintiff by raising a plea of unconstitution- 
lity of an Act cannot be said to be seek¬ 
ing the enforcement of any of his specified 
Fundamental rights. A 1976 J & K 51 (64). 

(10) Where in a suit for possession based 
on the plaintiff’s right to pre-empt the 
challenge to the right is not by the State 
but by vendors and the vendees. The filing 
of the suit by the plaintiff does not tant¬ 
amount to the enforcement of fundamental 
right within the meaning of Art. 19 (1) and 
consequently the Presidential order No. 
G. S. R. 16 (c) dated 8-1-1976 can have no 
application to the suit. A 1977 J & K 58 

/gc v 

(11) Detention order — Effect of Presi¬ 
dent’s order under Article 359 is that during 
emergency the detenue is barred from ask- 
ing detaining authority to supply grounds 
of detention order — But if allegations or 
bad faith can be substantiated by detenu 
without enforcement of right like the ones 
in Article 22 and if it is possible for the 
Court to hold that the order was not pass¬ 
ed in genuine exercise of P°wers but 
out of ulterior considerations in bad tanin 
it will strike down the order. A 1966 I'ar 
391 (395): 1966 Cri LJ 1306 (DB). 

(12) Article 16 of the Constitution has not 
been suspended by Presidential proclama¬ 
tion dated 25-6-75. A petitioner is therefore 
entitled to claim enforcement of his rights 
conferred by Art. 16 of the Constitution 
during the period of emergency. (1979) 
Serv LR 635 (648) (DB) (Pat). 

(13) Where the court is not. in substance, 
called upon to extend its assistance tor the 
enforcement of a fundamental right men 
tioned in the order, the Proceedings does 
not require to be suspended (1977) 39 

399 (402) (Ker) : 1976 Ker LT 847. 

(14) Under the Presidential order dateO 
3rd November 1962 issued under Artoclj 

the jurisdiction of the Court to.entertam 
petition for impairment the 

under Article 14 can be excluded only Kjne 

^e PU a g u n t e h d or°it d y er rXe^Jd'’by fe ^“der. 

» g. r s in ^ n ' 3 r y 

s b a 

^r n a de 310 he Afflrmed en A a, 1970 SC 1275 (1278b 

MSSSTSr 'StiS- 


ment of fundamental right — Service rule 
struck down by High Court as being viola¬ 
tive of Articles 14 and 16 prior to procla¬ 
mation — Appeal under Article 136 by State 
pending when emergency was declared — 
Proceeding is not for enforcement of rights 
under Articles 14 and 16 but for deletion of 
that enforcement and therefore not suspend¬ 
ed. A 1975 SC 1906 (1908). 

(16) If an authority acts in excess of the 
powers conferred upon him by law, or if he 
acts in mala fide manner such an action 
of the executive can always be called in 
question before a court of law. 1976 Cri U 
1813 (1818) (All). 

(17) Where a writ petition challenging the 
validity of certain conditions of the Conser¬ 
vation of Foreign Exchange and Prevention 
of Smuggling Activities (Maharashtra Con¬ 
ditions of Detention) Order 1974, on the 
ground that the said conditions violated 
Articles 14, 19, 21 and 22 of the Constitution 
and on certain other grounds was before a 
Court what was suspended by the Proclama¬ 
tion of Emergency suspending Article 19 
and the Presidential Order under Art. 359 
(1) was only the Petitioner’s right to enforce 
that part of the petition which related to the 
enforcement of the petitioner’s rights under 
the aforesaid Articles of the Constitution. 
The rest of the petition cotxld be beard by 
Court. 1976 Cri LJ 534: (1975) 77 Bom LR 
599 (602) (DB). 

(18) The term 'all proceedings in the order* 
must necessarily mean different proceedings 
but all those limited to the enforcement of 
the rights specified in the order and as sucn 
the Presidential order does not stand in the 
way of entertaining an application for vacat¬ 
ing an interim order in a case where the 
applicants make out a / clear case that there 
is no question of infringement of any rign 
including the rights . suspended by the 
Presidential order which pnma facie call 
for sustaining an interim order. 1977 Lab 
490 (494) (DB) (Cal). 

[Civil Rule No. 1088 (W) of 1973. D/- 19-8- 
1975 (Cal). Reversed.l 

(19) Where the petitions were filed to quash 
the penalties ofi forfeiture of some issues 
of ’sadhana’ paper and closure of sadhana 
Sress’’ under Rule 47 of the Defence and 
Internal Security of India Rules it was held 
Kcts that the petitions were m substance 
and in form for the purpose of getting ria 
of the penalties impaaed upon tlhem by the 
State Government under Rule *7 an 

for the purpose of enforcement of their f 
damental right of freedom of speech under 
Ad 19 (1) (a) of the Constitution and hence 
fhe petitions are maintainable. (1977) 79 

Bom LR 289 (302). . 

5 Fundamental rights themselves are not 
affected by order — (1) The suspension of a 
remedy cannot abrogate the right itself. 
Hpnce the rights conferred by Part III, 

respect of which the remedy is !" s §f£ ld ( i? 
by the Presidential order under Art. 359 ( . 
does not fall with the remedy A 1964 SC 

&K 4 ' iS% SR rsJrjrjs 

SUH: 1977 C L r? b J C 785 12 « I LB (1975) 2 Delhi 
820 (836) (DB). 


[The] Constitution of India 


[Art 360] 303 


360. Provisions as to financial emergency.— (1) If the President is satis¬ 
fied that a situation has arisen whereby the financial stability or credit of India 
or of any part of the territory thereof is threatened, he may by a Proclama¬ 
tion make a declaration to that effect. 


a [(2) A Proclamation issued under clause (1)— 

(a) may be revoked or varied by a subsequent Proclamationj 

(b) shall be laid before each House of Parliament; 

(c) shall cease to operate at the expiration of two months, unless before 

the expiration of that period it has been approved by resolutions of 
both Houses of Parliament: 

Provided that if any such Proclamation is issued at a time when the 
House of the People has been dissolved or the dissolution of the House of the 
People takes place during the period of two months referred to in sub-cl. (c), 
and if a resolution approving the Proclamation has been passed by the Coun¬ 
cil of States, but no resolution with respect to such Proclamation has been 
passed by the House of the People before the expiration of that period, the 
Proclamation shall cease to operate at the expiration of thirty days from the 
date on which the House of the People first sits after its reconstitution, unless 
before the expiration of the said period of thirty days a resolution approving 
the Proclamation has been also passed by the House of the People]. 

(3) During the period any such Proclamation as is mentioned in clause (1) 
is in operation, the executive authority of the Union shall extend to the giv¬ 
ing of directions to any State to observe such canons of financial propriety 
as may be specified in the directions, and to the giving of such other direc¬ 
tions as the President may deem necessary and adequate for the purpose. 

(4) Notwithstanding anything in this Constitution— 

(a) any such direction may include— 

(i) a provision requiring the reduction of salaries and allowances of all 

or any class of persons serving in connection with the affairs of a 
State; 

(ii) a provision requiring all Money Bills or other Bills to which the 
provisions of article 207 apply to be reserved for the consideration 
of the President after they are passed by the Legislature of the 
State; 


(b) it shall be competent for the President during the period any Procla¬ 
mation issued under this article is in operation to issue directions for 
the reduction of salaries and allowances of all or any class of persons 
serving in connection with the affairs of the Union including the Judges 
of the Supreme Court and the High Courts . 


Article 359 — Note 5 (contd.) 

(2) The Presidential order under Art. 359 
cannot widen the authority of the legislative 
or the executive. A 1964 SC 381 (393): (1964) 

1 Cri LJ 269 ** 1963 All WR (HC) 559. 

(Overruled on another point in A 1964 SC 
381.) 

(3) The fact that even after insertion of 
new Article 359 (1-A) Article 359 (1) is re¬ 
tained shows that there is no suspension of 
the rights guaranteed by Art. 19 under 
Article 358 or of any of the other rights 
specified in the Presidential order during 
the Emergency under Art. 359 (1-A) in the 
sense that those rights are completely abro¬ 
gated or repealed or removed from the 
statute book. (1976) 78 Bom LR 1 (39). 

(4) What is suspended is the right to 
move any court for the enforcement of the 
specified rights conferred by Part III and 
not the rights themselves. Hence even dur¬ 
ing the proclamation of emergency if an en¬ 
actment were found to be violative of any_ 


ofthe nghts conferred by Part III of the Con¬ 
stitution as are specified in the declaration 
that law would be void under Art. 13 (2) of 
the Constitution. A 1976 AP 1 (24) (FB). 

Article 360 

(1) Where the President issued a Procla¬ 
mation under Art. 359 suspending right of 
detenu under Conservation of Foreign Ex¬ 
change and Prevention of Smuggling 
Activities Act to move Courts for- 
enforcing his fundamental rights un¬ 
der Articles 14 21 and Cls. (4) to 

(7) of Art. 22, the President could not be 
said to have exercised his powers in a 
colourable manner. It could not be urged 
that the President should have acted under 
Art. 360 and not under Art. 352. Art. 360 
has a limited scope and its provisions may 
perhaps be found wholly inadequate if the 
activities of the Smugglers have reached 
alarming proportions are to be combated on 
a war scale. 1975 Cri LJ 1974 (1978. 1980)3 
77 Punj LR 343. 
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(a) Substituted by Constitution (Forty-fourth Amendment) Act, 1978, S. 41 (20-6- 
79). 

(b) Cl. (5) as inserted by Constitution fThirty-eighth Amendment) Act, 1975, 

omitted, ibid. /. 

. JAMMU AND KASHMIR 

Article 360 shall be omitted—See Constitution (Application to Jammu and 
Kashmir) Order, 1954, Para. 2, sub-para. 13 (c) (as substituted by C. O. 71 of 1964). 


PART XIX 

MISCELLANEOUS 

361. Protection of President and Governors and Rajpramukhs.— (1) The 
President, or the Governor or Rajpramukh of a State, shall not be answerable 
to any court for the exercise and performance of the powers and duties of 
his office or for any act done or purporting to be done by him in the exer¬ 
cise and performance of those powers and duties: 

Provided that the conduct of the President may be brought under review 
by any court, tribunal or body appointed or designated by either House of 
Parliament for the investigation of a charge under article 61: 

Provided further that nothing in this clause shall be construed as restrict¬ 
ing the right of any person to bring appropriate proceedings against the Gov¬ 
ernment of India or the Government of a State. 

(2) No criminal proceedings whatsoever shall be instituted or continued 
against the President, or the Governor a [* * *] of a State, in any Court 

during his term of office. 


ARTICLE 361 — SYNOPSIS 

1. Object. 

2. Clause (1). 

3 ’’Powers and duties of his office.* 

4! Suit against Government. 

5. Writ proceedings. . 

6. Proceedings against Legislature. 

7. Clause (2). 

8 Clause (3). 

9. Clause (4). 

1. Object.— (1) The object of the artl ^. ! 9 
to protect from harassment the persons hold¬ 
ing the high office of the executive head or 

State, in regard to their official acts 
in democracy are done on theadvice 
Ministers A 1955 Hyd 241 (246): 1955 Cn 

LJ 1488 (DB). 

2. Clause (1).— (1) This clause confers on 
the President and the Governors of States 

an absolute immunity from ^ny legal p 
ceedings in regard to their official acts. 

(2) While act of Governor is Justiciable 

his personal immunity is nott^f^tioned. 
even when his bona ftdesare questio 

A 1973 Mad 198 (218, 219) <FB). 

Ve\ 

to any court for the ex ®r c :under the 
ance'of his powers and u * n (2 ) and no 
clause of the proviso to : np the facts 

court has jurisdiction to"he satisfac- 
and circumstances that led Clause (c) 

1 sf 


immunity, whether the act or omission 19 
in official or personal capacity. But this 
immunity is applicable only during the term 
of office of the President or the Governor. 
A 1955 Hyd 241 (246): 1955 Cn LJ 1488 

(DB). „ 

(5) By virtue of the exemption under tnis 
clause no writ or direction can be issuea 
against the Governor of a State to compe 
him to exercise or abstain from exercising 
anv power. ILR (19671 Andh Pra 715 (727) 
(DB) ** A 1952 Cal 799 (801). 

(6) The expression "for any act done or 

purporting to be done in the exercise of 
those powers” shows that the exemption 
under the clause extends also to acts met 
dental to the exercise of powers by the Pre¬ 
sident or Governor. A 1952 Cal 799 (®° l * 

802). 

m The words "purporting to be done” m 
this clause are very wide and the exemp¬ 
tion will apply if the act professes to be 

done underThe Constitution and there to no 

Nag 330 (332) (DB). 

(81 The nomination of members to the 
state Legislative Council by the Governor 
under Article 171 would be an act Purport-- 
ing to be done in the exercise of power c ° q 9 
ferred by the Constitution. A 1952 Cal 799 

(80 (9)’ The President or the Governor not 
being answerable to any Court he will not 

tutional powers. A I 952 Cal 
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(3) No process for the arrest or imprisonment of the President, or the 
Governor a [* *] of a State, shall issue from any Court during his term of 
office. 

(4) No civil proceedings in which relief is claimed against the President, 
or the Governor a [* *] of a State, shall be instituted during his term of of¬ 
fice in any Court in respect of any act done or purporting to be done by him 
in his personal capacity, whether before or after he entered upon his office 
as President, or as Governor a [* *] of such State, until the expiration of two 
months next after notice in writing has been delivered to the President or 
the Governor b [* * *], as the case may be, or left at his office stating the 
nature of the proceedings, the cause of action therefor, the name, description 
and place of residence of the party by whom such proceedings are to be in¬ 
stituted and the relief which he claims. 

[Government of India Act (1935), Section 306.] 

(a) The words 'or Rajpramukh’ omitted by the Constitution (Seventh Amend¬ 
ment) Act, 1956, Section 29 and Schedule (1-11-1956). 

(b) The words 'or the Rajpramukh’ omitted, ibid. 


Article 361 — Note 2 (contd.) 

(10) Writ petition by a duly elected mem¬ 
ber to the Legislative Council of the State 

— Petitioner challenging that the Secretary 
to the Government prevented him to com¬ 
ply strictly with the provisions of Art. 188 

— Petition not barred by Art. 361. A 1979 
NOC 149 : (1979) 1 Mad LJ 94 (DB) ** A 
1978 Mad 342 (354. 355, 356). 

(11) This clause does not apply not only 
to acts not done in a personal capacity 
but also to acts not done in official capacity 
as President or Governor. A 1954 Andhra 9 
( 11 ). 

TSee however A 1962 Madh Pra 73 (75 to 
79) : 1961 MPLJ 1316.1 

(12) A decision of the Rajpramukh, after 
the Constitution, in the matter of recogni¬ 
tion of a successor to a jagir, would be be¬ 
yond his power and clause (1) of Arti¬ 
cle 361, would not bar a civil suit amongst 
the claimants themselves, for in such a 
suit the Rajpramukh shall not be required 
to answer to the Court. A 1955 Raj 135 (139) 
(FB). 

(13) A proclamation of emergency by the 
President pursuant to his constitutional 
power under Article 356 is not justiciable. 
The President not being amenable to the 
jurisdiction of Court in view of Article 361 

(1), the Court cannot go into the validity 
or legality or propriety of his proclamation. 
A 1968 Punj 441 (450) (DB). . 

(14) Governor’s report recommending 
President’s Rule and President’s proclama¬ 
tion under Article 356 is not justiciable 
even where the decision was not of the 
State Government but of the Governor 
without the aid and advice of the Council 
of Ministers. A 1974 Orissa 52 (70) (DB). 

(15) The High Court cannot issue a pro¬ 
cess to the Governor to dispose of the ap¬ 
peal in the exercise of his discretion after 
complying with requirements of law. (1957) 
2 Andh WR 425 (432) (DB). 

3. "Powers and duties of his office.”— 
(1) The powers of the Governor may be 
conferred by the Constitution or by any 
law or rules made under any law. But 


whatever may be the source of the power 
the exemption under clause (1) will apply. 
A 1954 Andh 9 (10, 11). 

4. Suit against Government.— (1) The 
personal immunity of the President and 
the Governor under this Article is no bar 
to the institution of the suit against the 
Government. A 1943 Lah 41 (47) (FB) ** A 
1954 Pat 513 (524) : 1954 Cri LJ 1593 (DB). 

5. Writ proceedings. — (1) Writ proceed¬ 
ings cannot be brought against the Presi¬ 
dent or Governor of a State with reference 
to any act or omission in his official capa¬ 
city. A 1956 Pat 384 (392) (DB) ** A 1954 
Andh 9 (11) ** A 1953 Madh Bha 54 (55) 
(DB). 

(2) Petitioner, an Advocate filed a writ 
petition under Article 226 of the Constitu¬ 
tion that the "Supreme Commander of the 
Defence Forces of the Union of India, 
Rashtrapati Bhavan, New Delhi who was 
the first respondent and the Cabinet Secre¬ 
tary to the Union Government of India, 
New Delhi, the second respondent to show 
cause why they should not be ordained to 
invoke Martial Law as a panacea to the 
then Constitutional impasse for the rest of 
the term of the Lok Sabha to be replaced 
by general poll.’’ Held that the writ peti¬ 
tion was totally misconceived. Art. 361 
clause 1 of the Constitution operates as a 
complete bar to the maintainability of the 
writ petition against the President of 
India and hence the petition was not main¬ 
tainable. A 1980 Andh Pra 172 : (1979) 2 
APLJ 338 (341) (DB). 

(3) There is no bar to the institution of 

writ proceedings against Government as 
such, whether of the Union or of a State. 
A 1950 SC 163 (165) ** A 1950 SC 129 (134) 
** A 1954 Andh 9 (11) ** A 1952 Nag 33Q 

(333) (DB) ** A 1951 Nag 181 (183). 

[See also A 1950 SC 222 (236)/| 

(4) The fact that the President or the 
Governor is personally immune from legal 
proceedings in a Court in respect of his 
official acts does not mean that his acts 
cannot be questioned in a Court of law in 
proceedings against the Government. A 1952 
Nag 330 (333) (DB). 


"A” in the citations stands for AIR 


[Vol. 10] 4 A. M. 20 
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NOTE:- Since the reorganisation of States, there are no Hajpraniukteto 
tence. While the Constitution (Seventh Amendment) Act, 1956, directs n 
Son 29 to carry out certain consequential and minor amendments to 
many Articles, including Clauses (2), (3) and (4) of this Article, it does not 
contain such direction in regard to clause (1) and the marginal note to 

Article. 

»[361A. Protection of publication of proceedings of Parliament and State 
Legislatures — (11 No person shall be liable to any proceedings, civil or cn 
minal, in any court in respect of the publication in a newspaper of “ fibijtan- 
tiallv true report of any proceedings of either House of Parliament or the 
Legislative Assembly, or, as the case may be, either House of th ® Legislature, 
of a State, unless the publication is proved to have been made with malice. 

Provided that nothing in this clause shall apply to the ‘ 

report of the proceedings of a secret sitting of either House of Parliament or 
the Legislative Assembly, or. as the case may be, either House of the Legisla- 

ture, of a State. _ 


Article 361 — Note 5 (contd.) 

(5) Article 361 only gives personal pro¬ 
tection to the Governor. Where a writ issu¬ 
ed by the High Court directing arrest ol 
the accused is returned unexecuted on ac¬ 
count of an order issued by the Governor 
under Article 161 suspending the sentence 
of the accused. Article 361 is no bar to the 
examination by the Court of the l e e al “. y 
of the Governor’s order in order to deter¬ 
mine whether there was a valid return tt> 
the writ issued by theHigh Court A !96° 
Bom 502 (505) : I960 Crl LJ 1558 <FB). 

(6) The issue of a directive by the Presi¬ 
dent to the Indian Oil Corporation under 
Article 144 of its Articles of Association to 
hold a disciplinary i n ddiry against Us em¬ 
ployee being in his official capacity he is 
not answerable for it to any court of law 

under Article 361 (1) and h ? + nc tmtnn filed 
be made a party to the writ oetition filed 

against his directive theUnionoflndia^be 

ing the proper party. ILR (1971) z ueini 
129 (144) (DB). 

(7) Under Article 361 (1) the Governor 

cannot be made a party to any Proceedings 

in Court, where his decision could ^ve 

been questioned on 

citizen against other a ^^ le n l d J The se - 
the quashing of an Unpugned order- ine 

cond proviso to Article 361 

shows that the party C r^„Jinment without 
tion against the State A 19 64 Cal 

making the Governor a party. * x 

184 (189, 190) (DB). 

6. Proceedings ®^ al ; urisd iction^t^Vnter- 
(1) The Court has ^2ir^ of a Legislature 
fere with the proceeding manda- 

and hence a Court cannot issue prevent it 

mus against a ^fnLrtment which is m 

SEWKSB. „,o. A 

7. Clause (2).— (D If . acr hen the Presi- 
tion is pending at the tim w { offlce begins , 

dent’s or Governor st<erm ° ded during 

such prosecution shall .Sl 5 Hyd 241 (247) : 

St'S? £5 SET-aA. 1 "" 

< 2) oT h crimfnaf "in a Court. 


and hence investigation Jby the 
their own initiative or information reacn 
Ing them is not prohibited. A 1^55 Hya z* 1 
(252. 253) a 1955 Cri LJ 1488 (DB). 

(3) The clause embraces !^ e JJ fl ££ d the 
criminal proceeding m a Court against 
President or Governor, as is made clear Dy 
the words "no criminal prcKJeedings wha 
soever”. A 1955 Hyd 241 (254 1955 Cri LJ 

1488 (DB) ** A 1966 All 305 (311) .1966 Crt 
LJ 632 •* A . 1958 AndhPra 478 (479) . 1958 


LJ 632 •* A 1958 Andh Pra 478 (479) . 1958 
Cri LJ 857 ** A 1955 Hyd 264 (267. Zoo) 
1955 Cri LJ 1590. 

f4) Every action taken by a judicial 

ffifiWeSESal S e oeSg n |d wg. on 

'&srsrs.' 

criminal proceeding. A 1955 «yu 

(5) The exemption under J? 1 orrthe 

confined strictly to the PresMert orlba 

Governor, as the case nj®y ’alleged to 
not extend to any ff ^”° n at the Rai 

X e van CO n95| d Hyd h ^41 0ft (iS« . 1955 Cri W 
1488 (DB). „ - lf . t 

8. Clause ( 3 )*— ri) There^ is ^o 

- mss 

S n ??4fstak S e S hfld S3d be® cor'rJtedT^ 

Court under Sectio / l r A 5, th ^ rb pr| s ident from 

(2) Article 361 (4) which requires a 

tic ( e 2) to A ^ delivered to the G-emor before 

he is sued applies to all cases irrespective 
Governor is sued in that way ut the 

of the fact whether he was or w 

Ruler of the former addition 

tection under Article 361 W c P . C . 

to that afforded under Section 
A 1963 Mys 171 (172). 
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(2) Clause (1) shall apply in relation to reports or matters broadcast by 
means of wireless telegraphy as part of any programme or service provided 
by means of a broadcasting station as it applies in relation to reports or 
matters published in a newspaper. 

Explanation —In this article, "newspaper” includes a news agency report 
containing material for publication in a newspaper.] 

(a) Inserted by Constitution (Forty-fourth Amendment) Act, 1978, S. 42 (20-6-79). 

Art. 362. [Omitted by Constitution (Twenty Sixth Amendment) Act, 1971, 
S. 2 (28-12-71). 

363. Bar to interference by courts in disputes arising out of certain 
treaties, agreements, etc. — (1) Notwithstanding anything in this Constitution 
but subject to the provisions of article 143, neither the Supreme Court nor 
any other Court shall have jurisdiction in any dispute arising out of any pro¬ 
vision of a treaty, agreement, covenant, engagement, sanad or other similar 
instrument which was entered into or executed before the commencement of 
this Constitution by any Ruler of an Indian State and to which the Govern¬ 
ment of the Dominion of India or any of its predecessor Governments was a 
party and which has or has been continued in operation after such com¬ 
mencement, or in any dispute in respect of any right accruing under or any 
liability or obligation arising out of any of the provisions of this Constitution 
relating to any such treaty, agreement, covenant, engagement, sanad or other 
similar instrument. 


ARTICLE 363 — SYNOPSIS 


1. Scope. 

2. Disputes arising out of agreements of ac¬ 

cession or merger. 

8. Disputes arising out of provisions of treaty, 
agreement, covenant, etc. 

4. Rights of subjects of ex-Rulers —- Enforce¬ 

ment after merger or accession. 

5. Covenants —■ Interpretation. 

6. Jurisdiction. 

1. Scope.—- (1) There are two conditions for 
the applicability of this article : (i) The covenant 
with the. Rulers of Indian State must have been 
entered into before the coming into force of the 
Constitution, and (ii) the covenant must continue 
in force after the commencement of the Con¬ 
stitution. ILR (1955) 2 Cal 109 (150) (DB). 

(2) The article refers to the numerous agree¬ 
ments and covenants entered into between the 
then Government of India and the Rulers of 
Indian States. These agreements and covenants 
were in the nature of treaties between two 
States and as such were Acts of State outside 
the purview of municipal Courts. A 1954 SC 
447 (452) 00 A 1951 SC 253 (261) A 1955 
Pepsu 3 (14) (DB) 00 A 1952 Sau 49 (54) (FB). 

(3) If the question involved is of the nature 
contemplated by this article, even a suit or 
other proceeding which was pending in the 
Federal Court at the commencement of the Con¬ 
stitution and which stood transferred to the Su¬ 
preme Court under Article 374 (2) would be 
beyond the jurisdiction of the Supreme Court. 
A 1951 SC 253 (258). 


(4) This article is applicable not only whe 
there is a direct dispute between the State an 
the citizen but even when the dispute arises i 
a case to which the State of India is not 
party and a claim is made either on behalf c 
the State or by any other party to the disput 
that the subject-matter of the dispute is covere 
by Article 363. A 1969 Raj 52 (58) (DB1 00 
1955 Pepsu 3 (10) (DB). 


(5) It is not necessary for the application of 
the article that the dispute must nave arisen 
. e „ r ,J he comin S into force of the Constitution. 
A 195i SC 253 (258) °* A 1955 Pepsu 3 (9) 
-(DB), 


(6) If a dispute falls under Article 363, it 
cannot be decided by any Court in India. The 
remedy lies in making an appeal to the Presi¬ 
dent to make a reference to the Supreme Court 

. J"5? ia nnder Article 143 of the Constitution. 
A 1969 Raj 52 (58) (DB). 

Article 362 is a provision which shuts out 
the jurisdiction of a Court of law and like any 
other provision of similar nature, it is to be 
construed shuctly so that a citizen of India may 
not be denied the opportunity, except when the 
case strictly falls under this Article to get his 
right adjudicated and decided by a civil Court 
A 1969 Raj 52 (58) (DB). 


(8) In order to know whether any dispute 
arises out of the merger agreement or not, the 
Court has first to ascertain prima facie whether 
the subject-matter of the dispute falls within 
the scope and ambit of the agreement. If this 
is not so, it will be difficult to say whether in 
ract any dispute arises out of such an agree¬ 
ment. (1969) 1 Andh WR 425. 

. ? n ^ y * n „ suc h cases where the court 

fa satisfied that conflicting rights have to be de¬ 
cided between the parties that it must decline 
to decide the rights and must stay the action, 
but it ought not to stay the action before that 
point is reached. A 1969 Raj 52 (60) (DB). 

(10) Where the subject-matter of the dispute 
In the writ petition relates to the trust created 
m pimuance of a private property settlement 
by the ex-Ruler and does not relate to any pro- 

of i covenant or to any constitutional 
provision relating to the covenant and the dis- 
pute rinsed by State is not a bona fide dispute, 
Ar b C I e * 363 , t * le Constitution cannot be in- 
-3 °S? t Jurisdiction of the High Court 
to deade the dispute. A 1978 Raj 112 (114, 
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(2) In this article— 

(a) "Indian State” means any territory recognised before the commencement 
of this Constitution by His Majesty or the Government of the Dominion 
of India as being such a State; and 

(b) "Ruler” includes the Prince, Chief or other person recognised before 
such commencement by His Majesty or the Government of the Domin¬ 
ion of India as the Ruler of any Indian State. 


Article 3G3 — Note 1 (contd.) 

(11) The paramountcy which the British 
Crown enjoyed vis-a-vis the Indian States is not 
now enjoyed by Central Government. A 1963 
Punj 461 (467). 

(12) Acquisition of territories of Goa, Daman 
and Diu by military action is an Act of State 
by Government of India and is not justiciable 
in municipal Courts. A 1969 Goa 76 (82) : 
1969 Lab IC 942. 

(13) To be treated as a Ruler under Arti¬ 
cle 363 (1) the claimant must be recognised by 
the President of India as a Ruler under Arti¬ 
cle 366 (22). A 1966 Cal 570 (572) (DB). 

2. Disputes arising out of agreements of acces¬ 
sion or merger.— (1) In view of the provisions 
of Article 363 (1) any dispute arising out ot 
the Merger Agreement or the Instrument or Ac- 
cession is beyond the competence of the Courts 
to enquire into. A 1961 SC 775 (777) ° A 

1953 Nag 86 (88) (FB) 00 (1958) 60 Bom LR 
721 00 1973 Lab IC 1082 (1083, 1084) (Gauhati) 
(DB). 

(2) Tripura Merger Agreement, Article VIII 
— Rights and Liabilities arising out of such 
agreement are not justiciable — A writ petition 
cannot be entertained on its basis. 1973 Lab 
IC 1082 (1083, 1084) (DB) (Gauhati). 

(3) If the Parliament or State Legislature 
makes laws inconsistent with personal rights, 
privileges of a Ruler of a State, the exercise ot 
that legislative authority cannot be questioned 
in any Court by relying on agreement or 
covenant in spite of any guarantee in Uiat res¬ 
pect. A 1961 SC 196 (199) A 1961 All 280 

(280, 281) (DB). . . , . 

(4) Question whether The Rampur Thekedari 

and Pattedari (Abolition) Act (U. ^ Act 

10 of 1954) contravenes Para. 8 of States Merge 
(Governor’s Provinces) Order 1949 — Court 
has no jurisdiction to decide by virtue^of Arti¬ 
cle 363. A 1955 All 518 (520) : 1955 All LJ 

398 (DB). . 

(5) The decision of a dispute between the 
Raia of Mandi and the Government, as to whe 
(her a certain property was the private property 
of the Raja would inevitably involve a reference 
to, and the interpretation of the Merger Agree- 
ment and the Note of Acceptance. Article opo 
m bars the jurisdiction of the Courts to mqu.re 

into it. A 1967 Him Pra 6 (8, 9). 

(6) Any dispute raised by a third pyty that 
he owns a share in a property Reared as pn- 
vate property of the Ruler could not be con 
sklercd to be a dispute arising out of the merger 
agreement and as such there would be no bar 
of Art. 363. ILR (1973) Ilun Pra 1244 (1284). 

(7) Held on facts that Article 7 of the Merger 
Agreement with Maharaja of Manipur exemp 
only the civil liability for acts done or omitted 

to be done by the Maharaja during his ad,m 

istration of the State as a Ruler and not acts 


done or omitted to be done after he ceased to 
administer the State. A 1961 Manipur 40 (42). 

(8) Merger agreement entered into by late 

Nizam with Union of India — Jurisdiction of 
High Court to construe terms of agreement — 
Not barred under Article 363 — Words ‘Per¬ 
sonal rights* in Article IV of agreement — Do 
not cover private property of late Nizam. ILR 
(1969) Andh Pra 442. A 

(9) Estates of Rulers of Indian States Act 
in so far as it provides for assuming superintend¬ 
ence of such estates does not contravene Arti¬ 
cles 291, 362 and 363. A 1961 Madh Pra 197 
(198). 

(10) Ruler of former Indian State is exempt 
from appearance in Court as a witness in Cri¬ 
minal case. A I960 Punj 565 (567) : I960 Cri 

LJ 1491. ., . 

(11) Bar to interfere by Courts with disputes 
in certain cases — Suit against successor State 
— Suit against ex-Shahpura was permissible —- 
Position continued after merger of State with 
State of Rajasthan — Suit against the successor 
State held was maintainable. ILR (1970) 20 

Raj 187- r . . ' f 

3. Disputes arising out of provisions o 
treaty, agreement, covenant, etc.— (1) The bar 
of jurisdiction under this article applies only m 
regard to disputes arising out of any provision 
of a treaty, covenant, etc. of the kind .pnneni 
ed in the article. ILR (1955) 2 Cal 109 (150) 
(DB). . (A 1935 Bom 439, Rel. on.) 

(2) Matsya Covenant, Art. XI — Rajasthan 
Covenant, Article XII — Matsya Covenant 
superseded by Rajasthan Covenant — Allega¬ 
tion that subsequently suit arose out of agree¬ 
ment under Rajasthan Covenant and hence no 
hit by Article 363 — Not maintainable. Opera¬ 
tion of Article 363 not restricted to parent 
covenant — Every agreement whether primary 

ced^^enrS nC ^ t h/n amblt'^T Art. 3£ 

A (£0 ^Covenant**between Rulers of Travancore 
and Cochin States for protecting annual pay¬ 
ment sanctioned to former Regent of Travancoro 
by Ruler of Travancore — Dispute relating to 
interpretation as also enforcement of provision 
of Covenant — Dispute is outside pale of High 
Court’s jurisdiction. 1976 Ker LT 508 (510J. 

(4) Ruler of Sirmur dying without leaving any 
male heir — Decision of President of India re¬ 
fusing to recognise the collateral of deceased 
Ruler as heir Held that since the dispute did 
not relate to a breach of any constitutional or 
statutory provision but related to the breach 
an agreement of merger, it was impossible to 
escape from the bar contemplated by both the 
KSTof Article 363 and suit for declarmS U» 
decision void could not lie.. ILR d- ) 

Pra 501 (515) : 1977 Sim LC 440. , 

(5) The article will not apply when tn 

" to A® e ta. , «0 O 0SS CM) “ C A e i950 
Sau 7 (8) (DB). 
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Article 363 — Note 3 (contd.) 

(6) When the matter in dispute is covered by 
treaty, covenant, etc., it cannot be entertained 
by any Court, whether the person seeking 
enforcement of the covenant is deemed to be a 
Dartv to the covenant or not. A Lvdd 
(546) 00 A 1951 SC 253 (259) *• A MW |C 
qnq (912 913) 00 A 1959 Madh Pra 136 (139) 
» 9 A 1953 Nag 86 (88) (FB) •• A.1957 Cal 578 
(577) 00 A 1957 Trav-Co 236 (237) ° A 1956 

Sau 119 (120) (DB). _ , 

[But see A 1952 Sau 49 (54) (FB).] 

(7) Agreement between Ruler and Govern¬ 
ment of India — Whether succession to per¬ 
sonal or private property was made subject- 
matter of the guarantee or assurance — Court 
can look into terms of agreement. A 1969 AndH 
Pra 423 (431) (DB). 

( 8 ) Article 363 takes in only the agreements, 
covenants or other instruments entered into be¬ 
tween the Government of India and the ruler 
of Indian State as part of the arrangements tor 
the incorporation of the ex-State agreements 
entered into prior to the enactment of the Con¬ 
stitution. There should be no bar to a litigant 
agitating the question in a Court of Daw whe¬ 
ther a particular property belonged to him or 

it belonged to erstwhile ruler of an Indian State 
or to the successor Government. A 1972 Raj 

279 (283) - . , • u ,u 

(9) The relevant agreements in which the 

rights of the rulers were recognised were not 
political agreements and were not liable to be 
set at naught by the unilateral act or the 
Union of India. A 1971 SC 530 (565, 568). 

(10) Matsya Covenant, Art. XI — Govern¬ 
ment accepting certain items in inventory sub¬ 
mitted by ex-Ruler as his private properties — 
Subsequently, informing that some of the items 
were not private properties — Held, action ot 
Government did not amount to reviewing ear¬ 
lier settlement — Earlier arrangement was ten¬ 
tative and liable to change during the process 
of final settlement. A 1979 SC 126 (132). 

(11) Treaties which come within the prohi¬ 
bition of Article 363 are continuing or living 
treaties. They do not include past or dead 
treaties. ILR (1955) 2 Cal 109 (DB). 

(12) Merger of States to form Union of Pepsu 

by Covenant by Rulers dated 5-5-1948 — 
Rulers are completely divested of their sover¬ 
eign power by the covenant ^— They are not 
competent thereafter to enter into supplementary 
covenant. A 1963 SC 222 (230). (A 1959 

Punj 440, Reversed; A 1953 Pepsu 161, Over¬ 


ruled.) 

(13) Since the right to the Privy Purse arises 
under Article 291 the dispute in respect of 
which does not fall within either clause, the 
jurisdiction of the Court is not excluded. Again, 
the jurisdiction of the Court is not excluded in 
respect of disputes relating to personal rights 
and privileges which are granted by statutes. 
A 1971 SC 530 (574, 578, 579). (Observations 
in A 1965 SC 1798, Held to be obiter and not 
correct.) 

(14) Expenditure-tax on expenditure made 
out of amount of privy purse — Liability dis¬ 
puted — Dispute falls under Article 363 and 
is not justiciable. A 1963 Guj 98 (101, 102). 

(15) Disputes as to liability of person to pay 
to State Bank of Patiala amounts determined 
in accordance with Patiala Recovery of State 


Dues Act — Reliance on Article 10 of Pepsu 
Covenant to get rid of liability —- Article 863 
applies. A 1963 SC 222 (231). 

(16) Rights guaranteed by the Covenant of, 
the United States of Rajasthan are merely poli¬ 
tical rights —, Not justiciable — Recognition 
as Ruler under Article 366 (22) of a person 
who is not a legal heir to his predecessor —- 
No infringement of Art. 19 (1) (f). A 1963 
Punj 461 (467, 468). 

(17) Where some dispute had arisen between 

a Ruler of a State and the Government of 
India and in pursuance of its settlement the 
Ruler had agreed to annual deduction from his 
privy purse, the Ruler cannot challenge the 
decision in Court as the Court action is defi¬ 
nitely excluded under Article 363. (1968) 70 

Punj LR 370 (374) (DB). 

(18) A covenant called Matsya Covenant was 
entered into by ex-Rulers of the erstwhile States 
of Alwar, Bharatpur, Dholpur and Karauli. 
The ex-Ruler of Alwar sent inventory of his 
private properties to the Government of India. 
After discussions between the parties, the Gov¬ 
ernment of India informed the ex-Ruler about 
its decision as to which items belonged to the 
ex-Ruler as his private properties. No dispute 
was referred to any third person as was pro¬ 
vided in the Matsya Covenant. Held the deci¬ 
sion as to what properties belonged to the ex- 
Ruler as his private properties was arrived at on 
mutual agreement of the parties. Therefore, 
any suit in Civil Court arising out of the agree¬ 
ment was not maintainable. A 1979 SC 126 
(132). 

(19) Where the dispute is whether the law 
passed by the State Legislature constitutes a 
breach of the guarantees contained in the cove¬ 
nant, the jurisdiction of the Courts is barred 
under this article. A 1952 SC 252 (312). 

(20) Article 362 does not prohibit the acqui¬ 
sition of properties which are declared private 
properties by the covenant of merger. The 
guarantee contained in that Article is to a 
limited extent only. That guarantee has been 
fully respected by Bihar Land Reforms Act, 
1950. In any event the question is not justi¬ 
ciable in a Court of law because of the com¬ 
prehensive language of Art. 363. A 1963 Pat 
475 (478) (DB). (A 1952 SC 252, Rel. on.) 

(21) Where the covenant merely provides 
that questions of succession to Jagirdaris must 
be decided by the Rajpramukh, a dispute as to 
such succession is not one arising out of the 
provision in the covenant. A 1955 Raj 135 
(139) (FB). 

(22) The question whether under the Consti¬ 

tution the Rajpramukh has the power which 
was given to him by the covenant cannot be 
said to be a dispute arising out of any provi¬ 
sion of the covenant. A 1955 Raj 135 (139) 

(FB). 

(23) Where a covenant grants immunity 
from being sued in a Court of law to a Ruler 
of a State, the dispute in a suit for money By 
private person against the Ruler is not one 
arising out of the covenant and the jurisdiction 
of the Court is not barred under this article. 
A 1955 Bom 449 (450). 

[See also A 1957 Bom 155 (160) : ILR (1957) 
Bom 656 (DB).] 

(24) A dispute between the Ruler and his 
tenant relating to the right of the Ruler to 
eject the tenant from the land cannot be said 
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Article 363 — Note 3 (contd.) 
to be a dispute arising out or any provisions of 
the agreement between the Ruler and the Gov¬ 
ernment. A 1958 SC 239 (242, 243). (A 1954 
Orissa 101, Reversed.) 

(25) Recognition of successor —r Certificate 
recognising person as sole successor to all pri¬ 
vate properties held by late Nawab — Jurisdic¬ 
tion of Courts not barred under Article 363 to 
agitate that matter subject to S. 87-B, Civil 
P. C. A 1969 Andh Pra 423 (435) (DB). 

4. Rights of subjects of ex-RuIers — Enforce¬ 
ment after merger or accession.— (1) The cove¬ 
nants or treaties entered into by the Rulers of 
the former States are acts of State between the 
high contracting parties thereto and no action 
in a Court of law can be founded by a citizen 
of the new State on the strength of anything 
contained in the covenant. A 1960 Raj 138 
(141) (DB). 

(2) Where a change of sovereignty is brought 

about by cession the residents of the territories 
as subjects of the new sovereign have only 
such rights as are granted or recognised by the 
new sovereign. Such recognition may be by 
legislation or by agreement, expressed or im¬ 
plied. A 1961 Orissa 161 (164) (DB) 00 A 

1964 SC 1043 (1070) 00 A 1962 All 425 (429) 
(DB) 00 A 1962 Orissa 189 00 A 1960 Bom 
516 (518) (DB). 

(3) Where Maharaja was de-recognised by 
sub-clause (a) of Art. 363-A, inserted by Con¬ 
stitution (Twenty-sixth Amendment) Act, 1971 
and his status as ruler ceased, wife of such de¬ 
recognised Maharaja also ceases to be a Maha- 
rani and cannot lay claim on property that was 
granted to her for enjoyment as a Maharani. 
1976 MPLJ 437 (442) : ILR (1978) MP 362 
(DB). 


(4) Even if in the merger agreement there is 
a clause providing for recognition bv new 
sovereign of any existing rights, that clause is 
incapable of enforcement in the municipal 
Courts of the new sovereign. A 1961 Orissa 
161 (164) (DB). 

(5) Every subject of the ex-sovereign who 
wants to make good in the municipal Courts of 
the new sovereign the rights acquired by him 
must show that the new sovereign has waived 
or relinquished his power to ignore or repu¬ 
diate those rights. A 1961 Guj 151 (175) (DB). 

(6) Where the new sovereign assumes juris- 
diction and it does some act and there is ambi¬ 
guity as to whether the same amounts to a re¬ 
cognition of a pre-existing right or not, the cove¬ 
nant and the treaty might be looked at in order 
to ascertain the intention and P ur P ( > s ,f_, 
equivocal act. A 1964 SC 10-13 (1063, 1064). 

(7) Administration of Mayurbhanj State Order 
(1949) Cl. 9 (g) — Merger of State Rela¬ 
tion of claim by State Government -- Amounts 
to Act of State — Municipal Courts hav|^° 
jurisdiction to entertain it. A 1961 SC uoi 

(1365). , , 

(8) Administrative or executive order passed 
by ruler of covenanting State before merger —■ 
Right to property created by such order cannot 
be enforced in the Municipal Courts of the 
successor State, namely India unJess *®cognised 
by the successor State. A 1966 Madh Pra 
(34) (DB). 

(9) Merger of several sovereign States to 
form a new State —. At each stage covenants 


keeping old laws in force and new State taking 
over assets and liabilities of component States 
— New State not repealing old laws by its 
legislation —r Liabilities of component States 
continue to be enforceable —r A subject thereof 
can enforce his rights by a suit against the 
new State. A 1964 SC 1495 (1499, 1500, 1501). 

[See also A 1960 Raj 256 (264) : 1960 Raj 
LW 257 (FB).] 

(10) The Nizam being supreme in the three 
spheres, namely the executive, legislative and 
judicial, prior to the inauguration of the Con¬ 
stitution, his act in the capacity of a sovereign, 
whatever may be the consequences, cannot do 
attacked in a Court of law on the ground that 
it was illegal or unconstitutional. A 1959 Andh 
Pra 225 (229) (DB). 

(11) Hyderabad (Abolition of Cash Grants) 
Act (XXXIII of 1952), Section 3 (1) — Rusums 
mentioned in schedule to Hyderabad Act were 
Crown grants and were subject to resumption 
at pleasure of Crown — If Crown prerogatives 
disappeared with introduction of Constitution 
the right to resume cash grants disappeared 
with them. A 1955 Hyd 44 (46) (DB). 

(12) Order of Ruler of Sant State granting 
full proprietary rights in forests to Jagirdars — 
Not a legislative act but an executive act — 
Could not be continued in force by Cl. (4) of 
Administration of Indian States Order. A 1961 
Guj 151 (173). (Reversed on another point in 
A 1964 SC 1043.) 

(13) Jaora State — Firman by Ruler D/- 

25-1-1941 — All power of Ruler vested in 

Chief Minister — Order passed by in charge 
Chief Minister — Held, on facts that even it 
the order in question had been made by the 
officiating or in charge Chief Minister, it was 
a competent order. 1960 MPLJ 1055. 

(14) Order of erstwhile Ruler in Vindhya 
Pradesh making cash grant is an ex ® c, itive act 
and has no force of law. A 1966 SC 704. (A 

1962 Madh Pra 257, Reversed.) 

(15) The Court of the District Judge has no 
jurisdiction to question the validity of the deci¬ 
sion of the Ijlas-i-khas, made in a case, as that 
was command of the Sovereign, which had tne 
force of the law as well as that of a decree. A 
1958 Punj'llG (120, 121, 122) (DB). 

(16) Firman of Maharana of Udaipur — 
Firman is declaration of the sovereign power 
and is law and binding on all. A 1962 Raj 1)6 
(207) (DB). (Reversed on another point in a 

1963 SC 1638.) 

(17) Held on facts, that as soon as the State 

of U P which was the successor Government 
decided to abolish the jagirs, zamindans and 
muafis in pursuance of a general policy to abo¬ 
lish all estates in the whole of Uttar I radesn 
those deriving benefits from the contracts and 
agreements from the ex-Ruler could not put 
them forward against the general policy of the 
successor Government. A 19o9 SC 909 (912, 

913) 00 1955 All LJ 622. 

(18) Agreement between Ruler and Company 

In shape of contract exempting company from 
taxes and octroi and granting certain privileges 
in return for certain acts done by company --- 
Agreement is not law. A 1964 SC 888 (891, 

892). . 

(19) Where in an Income-tax case the asses- 
see relied upon certain tax concessions agreed 
to he granted to him by the Ruler of ® 
Covenanting State, the dispute arises only <Jut 
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1363A. Recognition granted to Rulers of Indian States to cea- and privy 
purses to be abolished.— Notwithstanding anything in this Constitution or 
any law for the time being in force— . . . .. _ 

(a) the Prince Amendment) Act, 1971, 

was 'recognised by th^President as the Ruler of an Indian State or any 
person who, at any time before such commencement, was recognised by 
the President as the successor of such Ruler shall, on and from 
commencement, cease to be recognised as such Ruler or the successor of 

(b) oTand'from the commencement of the Constitution (Twenty-sixth 
Amendment) Act, 1971, privy purse is abohshed and all rights, liabdi 
ties and obligations in respect of privy purse are extinguished and ac 
cordingly the Ruler or, as the case may be, the successor of such Ruler, 
referred^to in clause (a) or any other person shall not be paid any sum 

fa) Inserte 1 dby P Constitution (Twenty-sixth Amendment) Act, 1971, S. 3 (28-12-71). 


Article 363 — Note 4 (contd.) 

of the agreement between the assessee and the 
former Ruler of Covenanting State? and not 
out of the covenant between the Ruler and 
the Government. A 1955 Pepsu 3 (10) (DB . 
[See also A 1958 Madh Pra 71 (79) (DB).] 

(20) Succession to Jagir in former Jaipur 
State — Repeal of Jaipur Matim Rules by 
Covenant and of Covenant by the Constitution 
— Procedure under Matmi Rules not revived 

_ Suit to establish claim lies in Civil Court. 

ILR (1961) 11 Raj 93. 

(21) Where a civil servant claims that ac¬ 
cording to the law of the covenanting State he 
is entitled to certain rights the dispute is one 
which arises under the Taw and not out of any 
provision of the covenant. A 1954 SC 680 

<6S [!ee also A 1955 Pepsu 65 (72) : ILR (1955) 
Patiala 327 (DB).] 

(22) Article 16 of the covenant creating 
Madhya Bharat State taken by itself is not en¬ 
forceable by an individual in the Courts for 
the reason that the Covenant has not been made 
a part of law of the State by any enactment 
It does not, therefore, confer on the Civil 
Servants retiring after the formation ot 
Madhva Bharat an enforceable right to pension. 
A 1953 Madh Bha 165 (172) (DB). 

(23) Merger of Rewa State in Vindhya Pra¬ 

desh — Order of Maharaja of Rewa fixing pen¬ 
sion of its servant prior to merger — Order not 
a law but only an executive order and the suc¬ 
ceeding Government could set it aside by an¬ 
other executive order. A 1966 SC 820 (820). 

(A 1961 Madh Pra 154 (FB), Reversed.) 

(24) Huzur order of Maharaja of Baroda 
granting pension and premature retirement 
compensation to civil servant of State after ac¬ 
cession but before merger — By virtue of Cl. 2 
of Article VIII of Merger Agreement, Successor 
Government is bound by the order — Forfei- 
ture of compensation paid — Compensation can- 
not be recovered under Section 143, Baroda 
Land Revenue Code — Word ‘pension* in 
Cl. (a) of Article VIII must have wide inter¬ 
pretation so as to include lump sum payable 
as compensation upon retirement. A 1971 SC 
846 (851 to 853). 

(25) Contract with the erstwhile princely 
State before merger, fixing retirement age as 


60 years — After merger the Government ser¬ 
vant was, however, compulsorily retired at 55 
years — Held that the order of retirement was 
perfectly valid in terms of Fundamental Rule 56 
(j). Appropriate authority has got an absolute 
right to compulsorily retire a Government ser¬ 
vant on his attaining the age of 55 years as 
contemplated under Fundamental Rule 5b (j). 
ILR (1974) Him Pra 665 (675, 676). 

(26) Merger of former Indian State into new 
State — New State can impose fresh service 
conditions on employees of former State be¬ 
cause on the merger, the contracts of employ¬ 
ment between the former State and its em¬ 
ployees terminate automatically and those who 
opt to serve in the new State or are taken by 
it, must serve on such terms as the new State 
may choose to impose. 1972 Lab IC 402 (405) 

(DB). , ^ 

(27) Article 16 of the Rajasthan Covenant 
does not guarantee either the retention of any 
public officer or his continuance on a parti¬ 
cular post. What an officer of a former cove¬ 
nanting State can legitimately claim is that if 
kept in service, his emoluments will not be re¬ 
duced and if retired, he will receive compen¬ 
sation or proportionate pension. A 1956 Raj 
104 (107) (DB). 

[See also A 1961 Ker 52 (53) : 1960 Ker LT 

5. Covenants — Interpretation.— (1) The 
Covenant is more akin to a treaty entered into 
by various States rather than a Statute passed 
by a Legislature, and accordingly it is only 
appropriate if the rules to be applied to its 
construction are those applicable to treaties 
rather than those applied to interpretation of 
Legislative enactments. A 1952 Madh Bha 57 
62 (FB). 

(2) The principle that time is of essence 
which is often discussed in Law Courts in cases 
arising out of breach of contracts cannot be ap¬ 
plied to interpretation of the Covenant. A 1952 
Madh B 57 (64, 65) (FB). 

6. Jurisdiction.—> (1) The phrase “jurisdiction 
in any dispute** does not mean merely the juris¬ 
diction to give a final decision on a lis and in¬ 
cludes consultative jurisdiction as a reference 
under Section 66 of the Income-tax Act. A 
1955 Pepsu 3 (8) (DB). 

[But see A 1966 All 440 (446) * (1966) 62 

ITR I (FB). (Per Desai, C. J.).] 
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364. Special provisions as to major ports and aerodromes.—(1) Notwith¬ 
standing anything in this Constitution, the President may by public notifica¬ 
tion direct that as from such date as may be specified in the notification— 

(a) any law made by Parliament or by the Legislature of a State shall not 

apply to any major port or aerodrome or shall apply thereto subject to 

such exceptions or modifications as may be specified in the notification, 
or 

(b) any existing law shall cease to have effect in any major port or aero¬ 
drome except as respects things done or omitted to be done before the 
said date, or shall in its application to such port or aerodrome have 
effect subject to such exceptions or modifications as may be specified 
in the notification. 

(2) In this Article— 

(a) '‘major port” means a port declared to be a major port by or under 
any law made by Parliament or any existing law and includes all areas 
for the time being included within the limits of such port; 

(b) "aerodrome” means aerodrome as defined for the purposes of the enact¬ 
ments relating to airways, aircraft and air navigation. 

365. Effect of failure to comply with, or to give effect to, directions 
given by the Union.— Where any State has failed to comply with, or to give 
effect to, any directions given in the exercise of the executive power of the 
Union under any of the provisions of this Constitution, it shall be lawful for 
the President to hold that a situation has arisen in which the government of 
the State cannot be carried on in accordance with the provisions of this Con¬ 
stitution. 

JAMMU AND KASHMIR 

Article 365 shall be omitted — See the Constitution (Application to J. and K.) 
Order, 1954, Para. 2, sub-para. (19) (a) (as re-lettered by C. O. 74). 

366. Definitions.—In this Constitution, unless the context otherwise re¬ 
quires, the following expressions have the meanings hereby respectively as¬ 
signed to them, that is to say— 

(1) "agricultural income” means agricultural income as defined for the 
purposes of the enactments relating to Indian income-tax; 

[Govt, of India Act (1935), S. 311 (2) "agricultural income”; Income-tax 
Act (1961), S. 2 (1).] 

(2) "an Anglo-Indian” means a person whose father or any of whose other 
male progenitors in the male line is or was of European descent but who is 


Article 364 

(1) Where an industrial dispute relates to 
Marmagoa which is a major port, the order of 
reference by the Administrator is legal whether 
the territory of Goa falls within the Central or 
State sphere. A 1969 Goa 16 (28, 29) : 1969 

Lab IC 151. 

Article 365 

(1) Governor of a State is not an employee 
of the Government of India. 1977 Raj LW 
390. 

ARTICLE 366 — SYNOPSIS 

1. General. 

2. Clause (1) — “Agricultural income**. 

S. Clause (2) — “Anglo-Indian”. 

4. Clause (6) — “Corporation tax”. 

5. Clause (9) — Estate duty. 

6. Clause (10) — “Existing law”. 

(a) General. 

(I>) Orders passed by Sovereign Rulers. 


(c) Acts, Rules, Notifications Judicially 

recognised as “existing laws*’.. 

(d) Acts etc. judicially not recognized as 

“existing law’*. 

7. Clause (12) — “Goods”. 

8. Clause (14) — “High Court”. ’ 

9. Clause (15) — “Indian State’*. 

10. Clause (17) — “Pension”. 

11. Clause (19) — “Public Notification”. 

12. Clause (20) — “Railway”. 

13. Clause (22) — “Ruler*’. 

14. Clause (24) — “Scheduled Castes”. 

15. Clause (25) — “Scheduled Tribes”. 

16. Clause (28) — “Taxation”. 

17. Clause (30) — Union Territory. 

1. General.— (1) Although the expression 

“existing law’’ as defined in Clause (10) of this 
article refers only to enacted law and does not 
include principles of law not contained in sta¬ 
tute law, this meaning is inappropriate in the 
context of Article 19, Cl. (2) and the law or 
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domiciled within the territory of India and is or was born within such terri¬ 
tory of parents habitually resident therein and not established there for tem¬ 
porary purposes only; 

(3) "Article” means an Article of this Constitution; 

(4) "borrow” includes the raising of money by the grant of annuities, and 
"loan” shall be construed accordingly; 

[Government of India Act, 1935, S. 311 (2); "borrow”.] 

a [(4A). * *] 

(a) (4A) as inserted by Constitution (Forty-second Amendment) Act, 1976, omitted 
by Constitution (Forty-third Amendment) Act, 1977, S. 11 (13-4-78). 

(5) "clause” means a clause of the Article in which the expression occurs; 

(6) "Corporation tax” means any tax on income, so far as that tax is pay¬ 
able by companies and is a tax in the case of which the following conditions 
are fulfilled— 

(a) that it is not chargeable in respect of agricultural income; 

(b) that no deduction in respect of the tax, paid by companies is, by any 
enactments which may apply to the tax, authorised to be made from 
dividends payable by the companies to individuals; 

(c) that no provision exists for taking the tax so paid into account in com¬ 

puting for the purposes of Indian income-tax the total income of indi¬ 
viduals receiving such dividends, or in computing the Indian income-tax 
payable by, or refundable to, such individuals:' 

[Government of India Act (1935), Section 311 (2), "corporation tax”.] 


Article 366 — Note 1 (contd.) 
contempt, which is saved under Clause (2) of 
Article 19, will include not merely the statu¬ 
tory law but the entire law of contempt, as was 
recognised in India prior to the advent of the 
Constitution. A 1952 Orissa 318 (343) : 1952 
Cri LJ 1605 (DB). 

(2) The definitions given in this article are 
applicable only for the purpose of construing 
the provisions of this Constitution and they are 
not applicable to the interpretation of the same 
words occurring in other Acts. A 1957 SC 768 
(774) 00 A 1953 Nag 86 (88) (FB). 

[See also A 1929 PC 181 (183).] 

2. Clause (1) — “Agricultural income”.— 

(1) The meaning of “agricultural income” as 
given in this definition must be adopted regard¬ 
less of any other considerations. A 1957 SC 
768 (773) 00 A 1943 PC 20 (21) 00 A 1958 Cal 
585 (586). 

(2) ‘Agricultural Income* — Definition — 
Not restricted to one given in Income-tax Act 
of 1922. ILR (1972) 1 Ker 390 : 91 ITR 438 : 
1972 Tax LR 1219 (1223) : 1972 Ker LJ 361. 

(3) The term “agriculture” has been used 
both in the narrow sense of the cultivation of 
the field and the wider sense of comprising all 
activities in relation to the land. A 1957 SC 
768 (773). 

(4) The term “agriculture” cannot be con¬ 
fined merely to the production of grain and 
food products for human beings and beasts but 
must be understood as comprising all the pro¬ 
ducts of the land which have some utility 
either for consumption or for trade and com¬ 
merce. A 1957 SC 768 (789) 00 A 1950 Mad 
566 (567, 569). 

(5) Products, which grow wild on the land 
Or of spontaneous growth not involving any 


human labour or skill upon the land, are not 
products of agriculture and the income derived 
therefrom is not agricultural income. A 1957 
SC 768 (790) 00 A 1949 PC 294 (296) 00 A 

1949 PC 13 (15) 00 A 1952 Nag 205 (210) 00 
A 1951 Nag 425 (428) (DB). 

(6) The provincial Act imposing tax on agri¬ 
cultural income will not be invalid merely be¬ 
cause it adopts a definition of agricultural in¬ 
come narrower than the definition in the In¬ 
come-tax Act. A 1942 FC 8 (10). 

(7) Upon a true construction of the phrase 
“agricultural income” used in the Maharashtra 
Agricultural Income-tax Act, 1962 (Mah. Act 
No. XLI of 1962), the word “or” was used in 
the sense “and” and that matter was made 
abundantly clear by the Amending Act 1964. 
Therefore the State Legislature was held com¬ 
petent to enact Mah. Agricultural Income-tax 
Act, 1962. ILR (1974) Bom 649 (666) (DB). 

(8) “Agricultural income” about which a 
State Legislature may enact under Entry 46 of 
List 2 would be such income as defined in the 
Income-tax Act. Income derived from sale of 
tea grown and manufactured is not solely de¬ 
rived from agriculture. A 1963 SC 760 (764). 

(9) Explanation 2, added to S. 5 of Kerala 
Agricultural Income-tax Act, by Amending Act 
(9 of 1961) is not ultra vires. A 1964 SC 572 
(574). 

(10) Assessment of Agricultural income from 
sale of tea grown and manufactured by seller 
— Computation of income already made by 
Central Income-tax authorities is binding on 
Agricultural Income-tax Officer. A 1968 SC 

1213[ (1216). ((1965) 56 ITR 193 (Ker), Over¬ 

ruled.) 

(11) Agricultural lands are lands “assessed to 
land revenue” — Lands in respect of which 
royalty cess is payable are such lands — Rent 
or revenue derived from such lands is ‘agri- 


“A” in the citations stands for AIR 
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(7) "corresponding Province”, “corresponding Indian State” or "cor¬ 
responding State" means in cases of doubt such Province, Indian State or 
State as may be determined by the President to be the corresponding Pro- 
vmce, the corresponding Indian State or the corresponding State, as the case 
may be, for the particular purpose in question; 

[Government of India Act (1935), S. 311 (2): "corresponding Province”.] 

(8) debt * includes any liability in respect of any obligation to repay capi- 
tai sums by way of annuities and any liability under any guarantee, and 

debt charges shall be construed accordingly; 

[Government of India Act (1935), S. 311 (2), "debt”.] 

(9) estate duty" means a duty to be assessed on or by reference to the 

P™ C1I?al va * ue ’ asc ertained in accordance with such rules as may be prescrib- 

• V U !J der laws made by Parliame nt or the Legislature of a State relat¬ 
ing to the duty, of all property passing upon death or deemed, under the pro¬ 
visions of the said laws, so to pass: 

[Government of India Act (1935), S. 311 (2): "Estate duty”.] 

(10) existing law means any law, Ordinance, order, bye-law, rule or re¬ 
gulation passed or made before the commencement of this Constitution by any 
Legislature, authority or person having power to make such a law, Ordinance, 
order, bye-law, rule or regulation: 

[Government of India Act (1935), S. 311 (2)—"existing Indian law”.] 
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cultural income. (1963) 48 ITR 339 (341) (DB) 

(Ker). 

(12) An income to be agricultural income 
should be derived from land and the land 
should be used for agricultural purposes. There 
should be a nexus between land. income and 
agricultural operation. (1969) 71 ITR 742 
(746) (DB) (Mad). 

(13) Where the assessee, a Co-operative 
Society, acquired through Government agricul¬ 
tural land paying revenue, for non-agricultural 
purposes, and, by order, the land was con¬ 
verted to non-agricultural purpose, but the as¬ 
sessee subsequently raised agricultural crops on 
the land, held that the assessee was liable to 
Agricultural Income-tax under the Act. 1976 
Tax LR 931 (932, 933) (DB) (Kant). 

(14) The real ground as regards competency 
of Parliament regarding taxation of income 
other than agricultural income, is to consider 
whether the land on the transfer of which the 
profits or gains are said to arise is possessed of 
all the characteristics of an agricultural land 
and has not acquired the potentialities of being 
put to industrial or residential or commercial 
use. Once the land under consideration has 
acquired any of these potentialities, it ceases 
to be agricultural land for the purposes of the 
entries in the Lists in the Seventh Schedule. 
(1975) 98 ITR 237 (251, 252) (DB) (Cuj). 

3. Clause (2) — “Anglo-Indian”.— (1) Person 
born of English father and Khasi mother can 
be classed as a Khasi Tribal, but decision will 
have to depend on circumstances and evidence. 
A 1958 Assam 128 (129, 130) (DB). 

(2) Obiter —. It may be reasonably contend¬ 
ed that having regard to the context, the word 
‘parent* in Art. 366 (2) should necessarily mean 
male parent and will not include the mother. 
A 1958 Assam 128 (137) (DB). 

4. Clouse (6) — “Corporation tax”.— (1) A 
tax, in order to be deemed a corporation tax, 
must be a tax on income and such tax must be 
payable by corporations and corporations alone. 
A 1960 Bom 470 (475, 476). 


(2) Definition of, Corporation tax cannot be 
employed to interpret r Corporations* in Arti¬ 
cle 31-A (1) (c). (1972) 2 Andh LT 01 (69) 

(DB). 

5. Clause (9) — Estate duty.— (1) Estate 

Duty — Charge of estate duty on property 
situated abroad is covered by Section 5 ana 
uot Section 21 of Estate Duty Act — The defi¬ 
nition of ‘estate duty’ in Art. 360 (9) of the 

Constitution cannot be cut down to have opera¬ 
tion only to the properties actually situate with¬ 
in the territories of India. Article 245 (2) con¬ 
fers unlimited extra-territorial jurisdiction upon 
the Union Parliament and removes the fetter 
imposed in this respect upon the Federal Legis¬ 
lature by the Government of India Act, 1935. 
1974 Tax LR 309 (311, 312, 314) (Mad). 

(2) The power under S. 34 (1) (c) of the 

Estate Duty Act (1953) to aggregate for rate 
purposes the lineal descendant’s snare with the 
property that passed on the death of the de¬ 
ceased is incidental and ancillary to the power 
to legislate in respect of levy of estate duty. 
Section 34 (1) (c) is therefore within the legis¬ 
lative competence of the Parliament and is 
within the power granted to it bv Entry 87 , 
List 1 read with Art. 366 (9). 1973 Tax LR 
710 (714, 715) (DB) (AP) •• 1973 Tax LR 1084 
(1088) (Andh Pra). 

6. Clause (10) — “Existing law” — General. 

(a) Orders passed by Sovereign Rulere. 

(b) Acts, Rules, Notifications judicially 

recognised as existing law. 

(c) Acts etc. judicially not recognized as 

‘existing law’. 

&. Clause (10) — “Existing law** — General. 
— (1) Definitions in Articles 13 and 372 use 
the word “include” and do not purport to be 
exhaustive. But otherwise there does not ap¬ 
pear to be any substantial difference between 
the definition of “existing law" in this article 
and that of “law in force" in Art. 372, Explana¬ 
tion I. A 1956 Madh B 138 (139, 140) : 1956 
Cri LJ 621 (FB) 00 A 1957 Ker 146 (149) (DB). 

(2) The expression ‘existing law* as 
to Art. 366 (10) and occurring in Article 254 
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(11) "Federal Court" means the Federal Court constituted under the Gov. 
emment of India Act, 1935; 

(12) "goods” includes all materials, commodities, and articles, 

[Government of India Act (1935), S. 311 (2). goo ® -1 

n .\ "cuarantee” includes any obligation undertaken before the com- 

VCttutto i m.te POT-Wto .ta .v«. =1 th.»«,».« 
nf an undertaking falling short of a specified amount, 

Tocvemment of India Act (1935), S. 311 (2): "guarantee”.] 

(14) "High Court” means any Court which is deemed for the Purposes 
this Constitution to be a High Court for any State and includes- 

(a) any Court in the territory of India constituted or reconstituted under 

(b) any o^hefCourt in the^rrUoT oTlndia which may be declared by 
™ Parliament by law to be a High Court- for all or any of the purposes 

of this Constitution; , 

[Government of India Act (1935), S. 311 (2): 'High Court J 
(a) See the Judicial Commissioner's Courts (Declaration as High Courts) Act 1950 
(15 of 1950) and the Goa, Daman and Diu Judical Commissioner s Court 

(Declaration as High Court) Act, 1964 (16 of 1964). 

(15) ‘'Indian State” means any territory which the Government of the 

Dominion of India recognised as such a State; „ , 

[Government of India Act 1935, S. 311 (1): “Indian State .] 

(16) "Part” means a Part of this Constitution; 
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can be equated with "Law in force” as defined 
in Art. 13 (3) (b) and Art. 372 (3), Expin. L 
Thus an ‘existing law’ as used in Art. 254 may 
be a law inoperative and not in force when 
the Constitution came into force. The words 
“law occurring in Art. 254 with reference to 
enactments other than existing laws do not 
have a different scope and «e not confined to 
enactments when enforced. 1979 All LJ 401 
(420) (FB). 

(3) This clause contains an exhaustive defi¬ 
nition of the expression "existing law for the 
purpose of the Constitution and wherever the 
expression occurs in this Constitution it will 
have the meaning given in this definition. A 
1955 All 12 (16) (DB). 

(4) Where the meaning as given in this 
clause will be repugnant to the context 
which the expression occurs, the meaning will 
not apply. A 1954 Raj 100 (103) (FB) . - A 
1955 All 12 (16) (DB) 00 A 19o2 Orissa 318 
(343) : 1952 Cri LJ 1605 (DB). 

(5) The definition of "existing law” in this 

clause includes only enacted law and hence 
“existing law” does not include the principles 
of law which have not been embodied in sta¬ 
tutory form. A 1956 Assam 166 (169) (DB) 

00 A 1956 Cal 26 (31) 00 A 1949 Bom 71 
(72) : 50 Cri LJ 147 (DB). 

(6) Customary law is not covered bv the ex¬ 
pression “existing law”. A 1954 Hyd 161 (163) 
(FB) °® A 1957 Orissa 247 (252). 

(7) The definition is otherwise very wide and 
includes all forms of enacted or statutory law. 
A 1956 Madh B 138 (139) : 1956 Cri LJ 621 
(FB). 

(8) The definition of ‘law* in Art. 13 as spe- 
cifically including an Ordinance is limited for 
the purpose of that Article. But we have 
Article 366 where the term "existing law” is 
defined to include an Ordinance. Quite apart 


from these definitions, we think, on general 
jurisprudential grounds an Ordinance will pass 
as law. A 1979 Ker 56 (68) : 1978 Ker LT 

552 (DB). 

(9) Regulations concerning the public services 

made under the Government of India Act, 1935, 
are "existing law**. A 1957 All 436 (438) 00 

A 1955 Pat 381 (384) (DB). 

[See however A 1958 Ker 79 (79) (DB).] 

(9A) A mere executive order will not he 
covered hv the definition. A 1955 SC 25 (31) 

°° A 1956 Madh B 138 (139) : 1956 Cri LJ 
621 (FB) 00 A 1956 Trav-Co 117 (118) (FB) 
°° A 1951 All 257 (323) (FB) 00 A 1957 Madh 
Pra 145 (147) : 1957 Cri LJ 1134. 

(10) Prospectus governing the matter ot 
admission to medical colleges in the State is 
not made under any Act Ordinance or Provi¬ 
sions referred to in sub-clauses (a) to (d) of 
Art. 366 (26A), Cl. (f) also is not attracted. 
The prospectus published by Kerala Govern¬ 
ment Gazette is not purported to be passed 
under any statutory power. It is not by virtue 
of any provision of any statute that it has been 
passed by Government. Therefore it is merely 
an executive order and if that violates Art. 14 
it is open to any Bench of the High Court to 
declare that it is so. A 1978 (NOC) 263 (Ker). 

(11) Bengal Army Regulation Governor Gene¬ 
ral’s Order No. 179, D/- 12-9-1836 was purely 
an executive order and not an existing law. 
A 1972 Him Pra 26 (30, 31). 

(12) Even a notification would come under 
the definition if it is issued by a competent au¬ 
thority under a delegated power of legislation. 
A 1956 Madh B 138 (139) : 1956 Cri LJ 621 
(FB). 

(13) Where a law was made before the Con¬ 
stitution, but its life was extended by an Act 
passed after the Constitution it does not cease 
to be an existing law for the purpose of this 
definition. A 1952 Cal 100 (101) (DB). 
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(17) "Pension” means a pension, whether contributory or not, of any kind 
whatsoever payable to or in respect of any person, and includes retired pay so 
payable, a gratuity so payable and any sum or sums so payable by way of 

the return, with or without interest thereon or any other addition thereto, of 
subscriptions to a provident fund; ✓ 

[Government of India Act (1935), S. 311 (2): "pension”.] 

(18) "Proclamation of Emergency” means a Proclamation issued under 
clause (1) of article 352; 

(19) "public notification” means a notification in the Gazette of India, or, 
as the case may be, the Official Gazette of a State; 

[Government of India Act (1935), S. 311 (2): "public notification”.] 

(20) "railway” does not include— 

(a) a tramway wholly within a municipal area, or 

(b) any other line of communication wholly situate in the State and declar¬ 
ed by Parliament by law not to be a railway; 

[Government of India Act (1935), S. 311 (2): "railway”.] 

(21) (Rajpramukh) [omitted by the Constitution (Seventh Amendment) 
Act, 1956, Section 29 and Schedule] [1-11-1956]. 

a [(22) "Ruler” means the Prince, Chief or other person who, at any time 
before the commencement of the Constitution (Twenty-sixth Amendment) 
Act, 1971, was recognised by the President as the Ruler of an Indian State 
or any person who, at any time before such commencement, was recognised 
by the President as the successor of such Ruler;] 

(a) Substituted by Constitution (Twenty-sixth Amendment) Act, 1971 Section 4 
(28-12-71). 
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(14-15) Bombay Municipal Corporation Act, 
1888 extended to some areas after coming into 
force of the Constitution — Such extension could 
not mean that the Act was made after coming 
into force of the Constitution. A 1980 Bom 93 
(114) (DB). 

(16) A law will not be an existing law unless 
it was made by an authority which was compe¬ 
tent to make it. A 1955 All 12 (16, 17) (DB) 
00 A 1965 SC 1096 (1101). 

(17) A law passed by a Legislature or other 
authority will be an existing law only for the 
territory for which such Legislature or other 
authority had the power to make the law. A 
1954 Raj 97 (98) (FB). 

(18) Law passed by the Legislature of an 
Indian State would be an existing law for the 
territory covered by the State. A 1954 Hyd 
207 (209, 210) (FB) 00 A 1956 J and K 26 (27) 
(DB). 

(19) Where an Indian enactment although 
passed before the commencement of the Con¬ 
stitution is not applicable to a particular terri¬ 
tory, it will not be existing law as regards that 
territory. A 1955 Manipur 41 (47) : 1955 Cri 
LJ 1603. 

(20) The definition of the expression 'existing 
law’ includes only laws passed by a competent 
authority as well as rules, bye-laws and regula¬ 
tions made by virtue of statutory powers. It 
would, therefore, not include administrative 
orders. A 1964 SC 1043 (1064) *° 1975 Lab 
1C 466 (474, 475, 476) (DB) (Delhi). 

(21) Per Mathur, C. J. (Prem Prakash, J. con¬ 
curring) :— The term 'law* includes an order 
by a competent authority having the force or 
law. Consequently, where any agreement is 
forbidden by an order of the competent auth¬ 


ority having the force of law, it shall be an 
agreement forbidden by law as contemplated 
by Section 23 of the Contract Act. A 1975 
All 166 (170) (FB). 

(22) The expression “law in force” has been 
generally used as synonymous or interchange¬ 
able with the expression “existing law” nut 
this will be of no avail in taking the matter 
any further. “In force” means "in effect”. 
(1967) 33 Cut LT 263 (292) (DB). 

(23) An enactment enacted before the Con¬ 
stitution by a competent Legislature is an 
existing law. However if that enactment has 
been declared to be void it no longer remains 
an existing law. A 1961 Orissa 196 (202) (DB). 

(24) The Criminal Law Amendment Ordi¬ 

nance (38 of 1944) was promulgated by the 
Governor-General who had the power to pass 
or make such an Ordinance and was then an 
‘Existing Law” on 26th January, 1950. Arti¬ 
cle 372 of the Constitution expressly provides 
for the continuation in force of existing laws, 
unless the said law is altered or repealed or 
amended by a competent legislature or the 
competent authority. When it w^s shown that 
the said Ordinance has not been repealed or 
rescinded by the Parliament of India or by any 
competent authority, it was held that the Cri¬ 
minal Law Amendment Ordinance, 1974 is not 
only an ‘existing law' but continues to remain 
in force even today. A 1974 All 263 (265) 

(DB). 

(25) The provisions of S. 386 (1) (a), Calcutta 
Municipal Act (33 of 1951) neither by express 
terms nor by necessary implication bind th« 
Government. Hence the prosecution by the 
Government through one of its officers under 
Section 488, W. B. Act (3 of 1923), is not 
maintainable in law. A 1960 SC 1355 (1359, 
1360) : 1960 Cri LJ 1684. (A 1955 Cal 282, 
Reversed; ILR 25 Mad 457, Overruled.) 
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(23) "Schedule” means a Schedule to this Constitution; 

(24) "Scheduled Castes” means such castes, races or tribes or parts of or 
groups within such castes, races or tribes as are deemed under Art. 341 to be 
Scheduled Castes for the purposes of this Constitution; 

(25) "Scheduled Tribes” means such tribes or tribal communities or parts 
of or groups within such tribes or tribal communities as are deemed under 
article 342 to be Scheduled Tribes for the purposes of this Constitution; 

(26) "Securities” includes stock; 

[Government of India Act (1935), S. 311 (2): "securities”.] 

a [(26A) * *] 

'(a) (26A) as inserted by Constitution (Forty-second Amendment) Act, 1976, omit¬ 
ted by Constitution (Forty-third Amendment) Act, 1977, S. 11 (13-4-78). 

(27) "Sub-clause” means a sub-clause of the clause in which the expres¬ 
sion occurs; 
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(26) The reference to the law-making bodies 
in the definition is wide enough to include an 
outside body like the Parliament of the United 
Kingdom. A 1959 Mad 410 (416). 

(27) In a conflict between ‘existing Indian 
law’ (namely. Land Improvement Loans Act, 
1883 and Agriculturists’ Loans Act, 1884) and 
Central Act (namely 1954 Act) the Central Act 
prevails. A 1961 Punj 34 (42) (FB). 

(28) Of the three terms "law”, "law in 
force” and "existing law” the last is much 
wider in scope and import and includes such 
things as orders, rules, bye-laws, etc. A 1951 
Mad 1015 (1020) : 1952 Cri LJ 170 (DB). 

(29) Delhi Municipal Corporation Act is not 
an existing law within the meaning of Art. 305 
— It is a fresh law. 1973 Tax LR 2546 (2555) 
CDB) (Delhi). 

6 (a). Orders passed by Sovereign Rulers.— 

(1) Orders issued by absolute monarch like 
Ruler of erstwhile Gwalior State had force of 
law and would amount to existing law. A 1961 
SC 298 (302, 303). (A 1953 Madh B 257 (FB), 
Reversed.) 

(2) Whenever a dispute arises as to whether 
an order passed by the monarch is legislative 
or otherwise, it has to be scrutinized. If it is 
a legislative order it becomes ‘Existing law”. 
A 1964 SC 1793 (1799). 

(3) Order of Ruler holding certain houses to 
be private property of Ruler held to be execu¬ 
tive and not law. It is only "existing law’’ in 
pre-existing States that would be law under 
Art. 366 (10). A 1967 Madh Pra 6 (11) (DB). 

(4) Firman of Maharana of Udaipur — Fir¬ 

man is declaration of thd Sovereign power and 
is law binding on all. A 1962 Raj 196 (207) 

(DB). 

6 (b). Acts, Rules, Notifications judicially re- 
cognized as existing law.— (1) Law of Con¬ 
tempt of Court was an "existing law” when 
the Constitution came into force. A 1968 Ker 
801 (309) : 1968 Cri LJ 1424 (DB) 00 A 1969 
Delhi 201 (207) : 1969 Cri LJ 884 (DB). 

(2) Assam Motor Vehicles Taxation Act (1936) 
satisfies the definition of “existing law”. ILR 
(1966) 18 Assam 494. 

(3) Approved scheme under Chap. IV-A of 
Motor Vehicles Act (1939), is a ‘law’. A 1968 
Mys 1 (2) (FB). 

(4) Land Acquisition Act is an "existing 
law”. A 1958 All 872 (876) : 1959 All LJ 17. 


(DB). (Reversed on another point in A 1962 
SC 764.) 00 A 1959 Punj 538 (541) 00 A 1965 
Bom 224 (238) : 67 Bom LR 101 (DB). 

(5) Provisions of Section 27 of U. P. Tenancy 
(Amendment) Act (10 of 1947) came into force 
before the Constitution came into existence and 
so it is an existing law. A 1961 All 191 (195) : 
1960 All LJ 936 (DB). 

(6) Hyderabad Markets Act (2 of 1339-F) 
being an “existing law” cannot be challenged 
on the ground that its application to Telengana 
area violates Article 301 or affects inter-State 
trade or commerce. A 1964 Andh Pra 373 
(377) (DB). 

(7) The Letters Patent fall under the defini¬ 
tion of existing law. A 1958 Madh Pra 333 
(335) : 1958 MPLT 298 (DB). 

(8) Provisions of Weekly Holidays Act pre¬ 
vail over Ajmer Shops and Commercial Estab¬ 
lishments Act (4 of 1956) as the former is an 
existing law and the new law is repugnant to 
it. A 1959 Raj 257 (259) : 1959 Raj LW 678 
(DB). 

(9) Punjab Tahsildari Rules (1932) whether 
made under Section 9, Punjab Land Revenue 
Act (17 of 1887) or under Government of India 
Act (1919), continue in force under Section 276 
Government of India Act 1935 and under Arti¬ 
cle 313 of Constitution. A 1960 Punj 168 
(169) (DB). 

(10) Bihar Public Service Commission (Limi¬ 
tation of Functions) Regulations (1944), Regu¬ 
lation 11 (1) is an existing law and continues 
to be in force until altered, repealed or amend¬ 
ed. A 1956 Pat 228 (233) (DB). 

(11) The provisions of City of Bangalore 
Improvement Act (5 of 1945) modifying the 
provisions of the Mysore Land Acquisition Act 
(7 of 1894) are clearly provisions of an existing 
law. A 1962 Mys 218 (231) (DB). (Reversed 
on another point in A 1969 SC 477.) 

(12) The Mysore Agriculturists Relief Act 
(18 of 1928) is an existing law within the mean¬ 
ing of Art. 366 (10) and therefore is saved by 
Article 372. A 1965 Mys 54 (58) (FB). 

(13) Indian Ports Act (1908), Section 3 is an 
"existing law” when it was extended to Goa, 
Daman and Diu. A 1969 Goa 16 (25). 

(14) Travancore Taxation on Income (Investi¬ 
gation Commission) Act (14 of 1124) was exist¬ 
ing law. A 1962 Ker 38 (40) (FB). 

(15) Travancore Adaptation and Application 
of Laws Order was good law in force after 
26th January, 1950. A 1952 Trav-Co 14 (19). 
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(28) "taxation” includes the imposition of any tax or impost, whether 
general or local or special, and "tax” shall be construed accordingly; 

[Government of India Act (1935), S. 311 (2): "taxation”.] 

(29) tax on income” includes a tax in the nature of an excess profits 

tax; 

[Government of India Act (1935), S. 311 (2): "tax on income”.] 

a [(30) "Union territory” means any Union territory specified in the First 
Schedule and includes any other territory comprised within the territory of 
India but not specified in that Schedule.] 

(a) Substituted for original clause (30) by the Constitution (Seventh Amendment) 
Act, 1956, S. 29 and Schedule (1-11-1956). 
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(16) Section 60 of Cantonments Act (1924) 
was “a law in force” at the time of commence¬ 
ment of Constitution and is saved by Art. 372. 
A 1967 All 15 (19). 

(17) Act not violating S. 299 (2) of Govern¬ 
ment of India Act is an existing law within 
the meaning of Art. 366 (10). A 1967 Punj 
225 (232) (FB). 

(18) Mysore Forest Act (11 of 1900), Sec. 37 
conferring powers to make rules is an “existing 
law” but not the “rules** framed after the Con¬ 
stitution. A 1967 SC 1189 (1192). (A 1963 
Orissa 24, Overruled.) 

(19) Bihar Sugar Factories Control Act, 1937 
and Rules framed thereunder were an existing 
law within the Article till Essential Commodities 
Act, 1955 was passed and enforced. A 1909 

• Pat 8 (10) (DB). 

(20) The Punjab Excise Act and the various 
Rules giving effects to the provisions of the 
said Act fall within the category of the existing 
law, as defined by Cl. (10) of Article 366 or 
the Constitution and their continued application 
are saved by Article 372 of the Constitution, 
till such time these are altered, repealed or 
amended by a competent authority. A 1979 
Punj 102 (108) (DB). 

6 (c). Acts, etc. judicially not recognized as 
“existing law**.— (1) Sales Tax Act passed be¬ 
fore commencement of Constitution — Material 
and substantial alterations made by amend¬ 
ments subsequently — Amendment even mak¬ 
ing new law for some areas of States — Ori¬ 
ginal Act ceases to be “existing law” within 
Article 306. A 1963 Ker 202 (209, 210). (A 
1962 Cal 269, Dissented.) 

(2) The rules in Bihar and Orissa Education 
Code are merely departmental regulations which 
do not create any statutory or legally binding 
rights and duties. A 1952 Orissa 259 (259) (DB). 

(3) Entry in appendix IV, East Punjab Land 
Resettlement Manual has no force of law. 
(1965) 67 Pun LR 867 (870) (DB). 

(4) First and second provisos to the sub¬ 
section are ultra vires Section 299 (2) of the 

Government of India Act 1935 being still-horn 
are not “existing law** within the meaning of 
Article 366. A 1966 Punj 507 (509) 00 A 1970 
Delhi 44 (52) (DB). 

(5) Notification under Section 27, Bihar and 
Orissa Excise Act (2 of 1915) imposing counter¬ 
vailing duty on foreign liquor imported into 
State — Later notification in 1961, enhancing 
the duty — Held, the Act and ‘previous noti¬ 
fication being ‘existing law* were saved bv 
Articles 305 and 372 and notification was valid 


—. Later notification was not ‘existing law* 
and must be struck down as invalid as it vio¬ 
lated Arts. 301 and 304. A 1966 SC 1680 
(1691, 1692). (ILR (1963) Cut 93, Partly R» 
versed.) 

(6) Rule imposing restrictions on trade and 
commerce made after the Constitution under 
rule making power conferred by Pre-Constitu¬ 
tion Act is not ‘existing law*. Mere existence 
of authority in State under a Pre-Constitution 
Act to make rules will not make rules made 
under that authority after Constitution as 
existing law. A 1967 SC 1189 (1192). (A 1983 
Orissa 24, Overruled.) 

(7) Provision in Pre-Constitution Act vdld 
ab initio is not existing law. A 1970 Delhi 44 
(52) (DB). 

7. Clause 12 — “Goods”.— (1) This defini¬ 
tion is very wide and includes all materials, 
commodities and articles. A 1957 Cal 820 (328) 
•° A 1957 Madh Pra 45 (45). 

(2) The term “goods” carries with It the 
implication that the materials, commodities, 
etc., are for purposes of trade. The expression 
would not include within its ambit luggage and 
personal effects. A 1955 Assam 249 (260) (SB). 

(3) Animals and ‘birds in captivity’ are move- 
able property and are therefore “goods**, A 
1960 Ker 360 (360) 00 1975 Tax LR 1719 
(1720) (AP) 00 1971 Tax LR 1332 (1333) : 72 
Pun LR 499. 

(4) Word “Goods” has not been defined in 

Article 366 (12) in an exhaustive manner so as 
to exclude incorporeal movable property 
from the definition. A 1969 Mad 284 (289) 

(DB). 

(5) Expression ‘goods* includes ‘electricity*. 

A 1970 Cal 75 (78). _ 

8. Clause (14) — “High Court”.— (1) The 
former High Court of Bhopal cannot be regard¬ 
ed as a High Court for purposes of Article 132 
as it does not come under any of the clauses 
of this definition. A 1951 Bnopal 11 (12). 

(2) The definition of a High Court in Expla¬ 

nation 1 to Article 124 (3) is a special ona 
with reference to the qualifications necessary 
for the appointment of a person as Judge of 
the Supreme Court and it does not conflict 
with the definitions contained in this clause or 
Article 214, Cl. (2). A 1951 Pat 305 (307) s 

1952 Cri LJ 540 (DB). 

(3) Explanation (b) to Cl. (2) of Article 317 
does not conflict with the definition of a High 
Court in Art. 214 (2) (since repealed) or in 
this clause. A 1951 Pat 305 (307) : 1952 Crl 
LJ 540 (DB). 

(4) Special Appellate Tribunal under Madras 
Act (30 of 1956) is neither a High Court nor a 
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Court — Application for leave to appeal to 
Supreme Court against its decision not main¬ 
tainable. A 1962 Mad 508 (509, 510) : (1963) 

1 Mad LJ 127 (DB). 

9. Clause (15) — “Indian State”.— (1) The 
Court can take judicial notice of recognition by 
the Government of the Dominion of India on 
production of such documents as the Court 
might consider necessary' to enable it to take 
judicial notice of it. A 1944 Sind 188 (190) : 

46 Cri LJ 110 (DB). 

10. Clause (17) — “Pension”.— (1) Whether 
cash grant mentioned in M. P. Abolition of Cash 
Grants Act (16 of 1963) is pension as defined 
in Art. 366 (17). Quaere. A 1965 Madh Pra 

77 (81) (DB). 

(2) Allowance granted by a Ruler to his 
brother on his marriage is a maintenance al- 
lowance and cannot be a 4 pension . A 1969 
Madh Pra 127 (129) (DB). 

11. Clouse (19) — “Public Notification”.— 
(1) Printing of notice in official gazette which 
was not out of the press — It cannot be deem¬ 
ed to be good notice to public at large. A 
1968 Raj 24 (27) (DB). 

(2) The term Notification has to be consi- 
dered in the light of the meaning provided by 
Rajasthan General Clauses Act and a Govern- 
ment order will in law become a notification 
when (1) it is published in Government Gazette 
and (2) when the publication is under proper 
authority. A 1966 Raj 142 (150) (DB). 

12. Clause (20) — “Railway*— (1) Com¬ 
pany originally registered as tramway under 
Tramways Act became a Railway after the Rail¬ 
ways Act was applied to it except Section 135 
of the same. A 1967 SC 1747 (1751, 1753). 

13. Clause (22) — “Ruler”.— (1) ‘Ruler* in 
relation to an Indian State must satisfy two 
conditions : (i) he must have signed an agree¬ 
ment as provided by Art. 291, and (ii) he must 
be recognized by the President as the Ruler 
of the State. A 1955 Bom 195 (196) (DB). 

(2) The Ruler recognized by the President 
rules over no territory, and exercises no sover¬ 
eignty over any subjects. He has no status of 
a potentate and no privileges which are nonnal- 
ly exercised by a potentate. He is a citizen 
of India with certain privileges accorded to 
him because he or his predecessor had surren¬ 
dered his territory, his powers and his sover¬ 
eignty. A 1971 SC 530 (577) : (1971) 1 SCJ 
295. 

(3) (Per majority, Mitter & Ray, JJ., contra.) 
Article 366 (22) is a provision relating to re¬ 
cognition of Rulers; that is the direct and only 
purpose of the provision —* It is not a provi¬ 
sion relating to a covenant —. The qualification 
of a person being recognized as a Ruler is un¬ 
doubtedly that he is a Prince, Chief or other 
person who had entered into a covenant or 
agreement as is referred to in Article 291 or 
that he is the successor to such a Ruler. 
Reference to the covenant or _ the agreement of 
the nature mentioned in Article 291 is for 
determining who may be recognized as a 
Ruler — Because of that reference the provi¬ 
sion enacted with the object of conferring auth¬ 
ority upon the resident to recognize a Ruler, 
will not be deemed one relating to the cove¬ 
nant or agreement. A 1971 SC 530 (532). 
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(4) (Per Hegde, J.) :— The words “other per¬ 
son*’ in the first part of Art. 366 (22) means 

some one analogous to a Prince or Chief of a 
former Indian State who had entered into the 
Covenant or Agreement referred to in that 
clause. It cannot be some third person because 
no person other than a Ruler of . an Indian 
State had entered into any Covenant or Agree¬ 
ment with the Dominion of India. A 1971 SC 
530 (614) : (1971) 1 SCJ 295. 

(5) The definition of Ruler in this clause is 
artificial and is therefore applicable only for 
interpreting the provisions of the Constitution. 

A 1953 Nag 86 (88) (FB). 

(6) Recognition as a Ruler does not alter his 
status as an Indian citizen which he has after 
the Constitution. A 1964 SC 444 (447). 

(7) “Ruler” as defined in Orissa Private Lands 
of Ruler (Assessment of Rent) Act (13 of 1958) 
has a wider import than the definition in Arti¬ 
cle 366 (22). A 1964 SC 1195 (1199). 

(8) The definition of ‘Ruler’ prescribed by 
Art. 366 (22) is an inclusive definition and its 
latter part takes in successors of a ‘Ruler* who 
satisfy the test of its first oart, and so, the son 
who has been recognized ny the President as 
the successor of his deceased father, must be 
held to be a Ruler under Art. 366 (22). A 1964 
SC 1663 (1665) : (1965) 1 SCJ 273. 

(9) Consent to sue a former Ruler is no con¬ 
sent to sue his successor. Successor recognized 
under Art. 366 (22) has, in his own independent 
right, the personal immunity from civil action. 
A 1969 Andh Pra 106 (108) (DB). 

(10) To be treated as a Ruler under Art. 363 

(1) the claimant must be recognized by the 
President as a Ruler under Art. 366 (22). A 

1966 Cal 570 (572) (DB). 

(11) Orissa State Lands of Rulers (Assessment 
of Rent) Act (13 of 1958), Sec. 5 proviso would 
apply to the private lands of Rulers as defined 
in Art. 366 (22) but not to the private lands 
of their dependants or relatives. ILR (1964) 
Cut 948 (951) (DB). 

(12) The rights guaranteed to a Ruler are 
not “property’*, and as such non-recognition of 
a legal heir of a past Ruler does not involve 
infringement of property rights under Art 19 (1) 
(f). A 1963 Punj 461 (467). 

(13) The paramountcy which the British 
Crown enjoyed vis-a-vis the Indian States is 
not now enjoyed by Central Government. A 
1963 Punj 461 (467) (DB). 

(14) Ruler of former State of Bastar which 

had ceded to Government is an ex-Ruler for 
the purposes of M. P. Abolition of Proprietary 
Rights (Estate, Mahals, Alienated Lands) Act 
(1 of 1951) —- By agreement of merger, a 

Ruler of former State ceases to be a Rulei 
but for purposes of Constitution and for privy 
purse — Even a Court may not recognize him 
as Ruler for purposes outside Constitution. A 
1961 SC 775 (778). 

(15) Provisions of Sec. 87-B, Civil P. C. 
granting personal privilege of immunity ar« 
not ultra vires of Arts. 14 and 19 (1) (f). A 
1969 Andh Pra 106 (107) (DB). 

(16) The power of President to recognise a 
Ruler is a political power which is not justi¬ 
ciable. President also has power to withdraw 
such recognition. Recognition does not invest 
a Ruler with the private property’ of ex-Ruler. 
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Article 366 — Note 13 (contd.) 

(1969) 2 SCWR 699 00 A 1969 Andh Pra 423 
(435, 437) (DB). 

(17) Unless it is shown that the action of the 
President is without authority, ultra vires, or 
non-est, the decision taken Dy the President 
acting under Cl. (22) of Article 366 is not open 
to revision by a Civil Court. The 26th Amend¬ 
ment of the Constitution which came into force 
during the pendency of the suit being prospec¬ 
tive in nature would not make the suit infructu- 
ous if it is otherwise maintainable. 1977 Sim 
LC 440 (452, 453) (Him Pra). 

(18) (Per Hegde, J.) Order dated 6-9-70 by 
President derecognising Rulers of former Indian 
States being for a collateral purpose i. e., to do 
that indirectly what could not be done directly 
in Parliament must be held to be ultra vires 
Art. 366 (22). A 1971 SC 530 (618) : (1971' 
i SCJ 295. 

(19) (Per Majority; Mitter and Ray, TJ. 
Contra) :— Power may be exercised in the 
course of and for recognising another person as 
a successor to the Ruler, having regard to the 
laws and customs governing the State. The 
President is not competent to recognise a per¬ 
son as a Ruler who is not by the custom and 
laws governing succession to Rulership quali¬ 
fied to be a Ruler. The President cannot 
obviously withdraw recognition of a Ruler and 
recognise another person, as a matter of poli¬ 
tical patronage. A 1971 SC 530 (5C9) j (197J) 
l SCJ 295. 

(20) In recognising or derecognising Ruler, 
President exercises executive and not political 
power. (Per Majority; Ray, J., Contra.) A 1971 
SC 530 (564, 565) : (1971) 1 SCJ 295. 

(21) The recognition of the Ruler is a right 
to succeed to the gaddi of the Ruler. This re¬ 
cognition of Rulership by the President is au 
exercise of political power vested in the Presi¬ 
dent and is thus an instance of purely execu¬ 
tive jurisdiction of the President. The recogni¬ 
tion of Rulership is one of personal statu* 
The right to private properties of Rulers are 
not the matters of recognition of Rulership. 
The recognition of Rulership is not an indicia 
of property but it entitles the Rulers to the 
enjoyment of the privy purse contemplated in 
Article 291 and the personal rights, privileges 
and dignities of the Ruler of an Indian State 
mentioned in Article 362 ol the Constitution. 
Therefore, recognition of Rulership is not a 
deprivation of right to property. The most 
significant words in Cl. (22) of Article 366 are 
‘for the time being is recognised by the Presi¬ 
dent*. not only in relation to a Ruler but also 
in relation to a successor of such Ruler. These 
words indicate beyond any doubt that the 
power of the President to recognise a Ruler is 
embedded and inherent in the clause itself. 
Again, the words ‘for the time being* indicate 
that the President has power not only to re¬ 
cognise but also to withdraw recognition when¬ 
ever occasion arises. A 1970 SC 1946 (1949) : 
(1970) 2 SCJ 343. 

14. Clause (24) — “Scheduled Castes'*.-- 

(1) For determination of backward _ classes, 
caste cannot be exclusive consideration. A 

1967 Andh Pra 353 (359) (DR). 

(2) Reserved seat for Backward Classes lor 
election to Panchayat Election Board under 
Madras Village Panehayat Act cannot be con¬ 


tested by a convert to Christianity. ILR (1963) 
Andh Pra 500 (507) (DB). 

(3) The definition of the “Scheduled Castes** 
has reference only to those castes, races or 
tribes as are mentioned to be scheduled castes 
under Article 341 of the Constitution of India. 
Under this Article, the President has to specify 
by public notification castes, races or tribes or 
parts of or groups within castes, races or tribes 
which are to be deemed to be scheduled castes 
in relation to any State or Union territory. The 
declaration has to be made in respect of a 
particular State or Union territory and where 
it is not a State, after consultation with the 
Governor thereof. From the use of the ex¬ 
pressions “with respect to any State or Union 
territory” and “in relation to that State or 
Union territory” in Art. 341 (1) it is clear that 
the declaration of scheduled castes has relation 
only to that particular State or Union Territory 
for which declaration is made and not for 
other State or Union Territories. Under the 
Constitution (Scheduled Castes) Order 1950 
also the declaration of castes, races or tribes as 
scheduled castes are applicable only to those 
members who were residents of the localities 
in respect of which these castes, races and 
tribes have been declared to be scheduled 
castes. Hence a member of a caste declared 
to be scheduled caste in one State and residing 
therein cannot be considered as belonging to 
scheduled caste of another State. ILR (1970) 
1 Punj 769 (773) (DB). 

15. Clause (25) — “Scheduled Tribes’*.— 

(1) Members embracing Christianity do not 
cease to be Oraons and are entitled to rights 
and privileges of tribals — They can contest 
election to Parliamentary seat meant for 
Scheduled Tribes. A 1964 Pat 201 (206) (DB). 


(2) The best to determine the question ap¬ 
pears to be that Pangwala is a person who is 
a resident of Pangi, has merged or absorbed 
himself among Pangwalas and has been adopt¬ 
ed or accented by Pangwalas as one of them. 
An adoptea stranger may be as much a Pang¬ 
wala as a person whose ancestors had settled 
in Pangi. Link of consanguinity of ethnical 
affinity may be one of the elements that g (> to 
constitute a tribe but a tribe as it expands 
depends more and more on common social and 
political institutions and less on actual kinship. 
(1968) 39 Ele LR 99 (118) (Delhi). 


“Taxation.” 


16. Clause 28 — “Taxation.” — (1) The spe¬ 
cial contribution payable by an employer under 
Chapter V-A of the Employees* State Insurance 
Act, 1948, is a “tax**. A 1957 All 136 (139. 
141) (DB). 

(2) Toll levied by Government on motor 
vehicles passing over a certain bridge was 

to be a “tax.** A 1958 Raj 138 (139). 

(3) There can be no doubt that C^toms duty 

or Excise duty is an impost \\nthm the g 

of Article 366 28). Effect % Artl 5 le 9 o 3 Q 0Q n f jl 
read with Articles 245, 285 (1) and , taxed 

that property of the Union is not to 

in State and vice versa. A 1963 SC 7 0 ( 

(4) Licence fee under Sections 298 (2) and 
294 on owners and drivers of nckshaws is not 
tax but fee involving element of quid pro quo 
— Fee fixed held disproportionate to semca 

rendered and was ultra vires. A 1962 AI 
(285) ; 1962 All LJ 63 (FB). 
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367. Interpretation. — (1) Unless the context otherwise requires, the 
General Clauses Act, 1897, shall, subject to any adaptations and modifications 
that may be made therein under article 372, apply for the interpretation of 
this Constitution as it applies for the interpretation of an Act of the Legisla¬ 
ture of the Dominion of India. 

(2) Any reference in this Constitution to Acts or laws of, or made by, 
Parliament or to Acts or laws of, or made by, the Legislature of a State 
a [* *], shall be construed as including a reference to an Ordinance made by 

the President or, to an Ordinance made by a Governor, b [* * *] as the case 
may be. 


Article 366 — Note 16 (contd.) 

(5) Levy is also a kind of tax and Constitution 
does not make any distinction between the two. 
A 1967 All 19 (23) : 1966 All LJ 622 (DB). 

(6) The word “tax** would include not only 

taxes but also cesses and fees. A 1966 Goa 1 
(16) (FB>. , , 

(7) Under Article 366 (28) the tax includes 
imposition of any tax or impost which means 
every variety of impost, and the mandate is that 
the word ‘tax* shall be construed accordingly. 
(1968) 1 Mys LJ 524 (DB). 

(8) ‘Impost* is a word of wide import which 
includes fee as well. Therefore the word ‘tax* 
in Article 275 includes ‘fee* as well. The ex¬ 
pression ‘tax* in Article 265 of the Constitution 
includes ‘fee* and no fee can be levied or col¬ 
lected except by authority of law. 1975 BBCJ 
397 (399) (DB) (Pat). 

(9) Royalty on minerals under Bihar Minor 
Mineral Concession Rules, 1964 is not fee but 
tax within Article 366 (28). A 1965 Pat 491 
(494) (DB). 

(10) Royalty under Punjab Minor Mineral 
Concession Rules (1964) can neither be classed 
as tax nor fees but it is more akin to rent. A 
1969 Punj 79 (90) (DB). 

(11) Article 15 of the Schedule 1 of the Bom¬ 
bay Court-fees Act, 1959 imposed a tax in the 
guise of a fee and is not covered by one of 
the taxation entries in the State list of the 7th 
Schedule of the Constitution of India. Hence 
it was not competent to the State legislature to 
enact this particular Article in the Schedule of 
the Bombay Court-fees Act. (1973) 14 Guj LR 
537 (567) (FB). 

(12) It is true that the expression “Union terri¬ 
tories** bears a different meaning in the frame¬ 
work and the scheme of the Constitution. Delhi 
is a “Union territory** under the Constitution of 
India. But in the context of the Industrial Dis¬ 
putes Act, the Union Territory of Delhi is a 
“State**. 1975 Lab IC 1265 (1268, 1269) (FB) 
(Delhi). 

ARTICLE 367 — SYNOPSIS 

1. Applicability of General Clauses Act to 

interpretation of the Constitution — 

(Clause (U). 

2. “Foreign State** Clause (3). 

3. Definition of State. See Notes under 

Art. 12. 

4. Person. 

5. Pre-Constitution Laws. 

1. Applicability of General Clauses Act to 
Interpretation of the Constitution — 
(Clause (1)). — (1) The General Clauses Act, 
1897, was enacted for the purpose of the 


interpretation of the enactments of the Cen¬ 
tral Legislature. Under Art. 372 this Act 
continues in force even after the Constitu¬ 
tion. A 1951 All 703 (708) : 52 Cri LJ 1094. 

(2) The word “interpretation” in the 
clause has been used in the sense which 
would include “construction” also. A 1951 
All 703 (708) : 52 Cri LJ 1094. 

(3) As Article 367 does not mention Arti¬ 
cle 372-A changes made in General Clauses 
Act under Art. 372-A cannot be applied in 
interpreting Constitution. 1975 Lab IC 1265 
(1271) (FB) (Delhi). 

(4) Not only the “general definitions” in 
the General Clauses Act, but also the “Gene¬ 
ral Rules of Construction’* in the Act will 
apply to the Constitution. A 1951 All 703 
(708) : 52 Cri LJ 1094. 

(5) The General Clauses Act is to be used 
for all purposes for which it is used in re¬ 
spect of Acts. A 1951 All 703 (708) : 52 Cri 
LJ 1094. 

(6) Under Section 5 (3) of the General 

Clauses Act, an Act comes into operation 
immediately on the expiration of the day 
preceding the commencement of the Act. 
Applying the same principle to the Constitu¬ 
tion (which under Article 394 came into 
force on the 26th January 1950, except cer¬ 
tain provisions), it must be deemed to have 
come into operation immediately on the ex¬ 
piration of the 25th January 1950 and not 
after 10 A. M. on the 26th January 1950 
when the President took the oath. A 1952 
Madh B 31 (35) (DB). 

(7) Notification, dated 25th May, 1961 al¬ 

tering age of superannuation from 58 years 
to 55 years — Governor was competent to 
issue notification in view of Art. 309 read 
with Art. 367 ( 1 ). A 1962 All 328 (332) : 

1962 All LJ 31 (FB). 

(8) By virtue of Section 16 of the Gene¬ 

ral Clauses Act, the power of “appoint¬ 
ment” conferred by Article 229 (1) of the 

Constitution on the Chief Justice of a High 
Court would include the power of dismis¬ 
sal. A 1956 SC 285 (291). 

(9) Definition of 'offence* contained in Sec¬ 

tion 3 (38) of the General Clauses Act ap¬ 
plies to Article 20 (3). A 1958 Cal 682 (685) : 
1958 Cri LJ 1469 (DB). (Overruled on an¬ 
other point in A 1962 SC 759.) *♦ 1979 STI 
49 (52) (DB) (Punj). * 


“A” in the citations stands for AIR 

[Vol, 10] 4 A. M. 21 
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‘ • (3) For the purposes of this Constitution "foreign State** means any State 

other than India: . f .* hiv>m»p‘ 

Provided that, subject to the provisions of any law made by Parliament, 
the President may by order declare any State not to be a foreign State for 
such purposes as may be specified in the order. 

(a) The words "specified in Part A or Part B of the First Schedule’- omitted by 

the Constitution (Seventh Amendment) Act, 1956, S.' 29 and Schedule 

(1-11-1956). bwiJanoo ad ifecfe .[* -> 

(b) The words "or Rajpramukh”, omitted, ibid. 1 . j: < t 

(.j J - • 

Note—See the Constitution (Declaration as to Foreign States) Order, 1950, pub¬ 
lished as C. O. 2, dated 23-1-1950, declaring Commonwealth countries as not for¬ 
eign States for the purposes of the Constitution—Gaz. Ind., 1950, Ext. p. 80N. ’ .‘ <,A 

JAMMU AND KASHMIR 1 _• 

In its application to the State of Jammu and Kashmir, to Art. 367 shall be add¬ 
ed the following clause, namely:— 

"(4) For the purposes of this Constitution as it applies in relation to the State 
of Jammu and Kashmir,— , M? • t rti 

(a) references to this Constitution or to the provisions thereof shall be constru¬ 
ed as references to the Constitution or the provisions thereof '.as applied in 


relation to the said State. 


Article 367 — Note 1 (contd.) 

(10) Applying Section 21 of General 
Clauses Act read with Article 367 (1), it be¬ 
comes clear that power of Rajpramukh or 
Governor under Article 309 includes a 
power to add, to amend, vary or rescind the 
Civil Service Rules once made. A 1961 Mys 
37 (41) (DB). 

(11) Interpretation of Statutes — Provi¬ 
sions should be so read as to harmonise one 
with the other and as to advance the re¬ 
medy intended by the statute. (1967) 2 Andh 
WR 53 (DB). 


(12) On reading Sections 14 and 21 of the 

General Clauses Act, it would follow that 
the power to make rules regulating the con¬ 
ditions of service also implies a power to 
vary, amend or rescind these provisions 
issued in the form of Notifications, Orders 
or Rules. (1967) 10 Law Rep 555 (DB) 

(Mys). -ii 

(13) Inclusive definition of State in Sec¬ 
tion 3 (58), General Clauses Act. being re¬ 
pugnant to subject or context of Art. 246 
does not apply by virtue of Art. 367. A 1968 
SC 637 (641). 


(14) By virtue of this article, Section 3 
(58), General Clauses Act applies to inter¬ 
pretation of Article 3. Hence "State" in that 
article includes Union Territories. A 1966 
SC 644 (648). (The contrary assumptions in 
A 1966 SC 845 held not correct.) 

(15) General Clauses Act (1897), Section 8 
_ The words "under sub-sec. (2) (b) of Sec¬ 
tion 241 of the Act” occurring in Fundamen¬ 
tal Rule 2 have to be construed as " und T e ? 
Art. 309 of the Constitution". 1972 All LJ 
005 (907). 


(16) The U. P. Fundamental Rule 56 
(Amendment and Validation) Act (5 of !970) 
is within legislative competence of U. Le¬ 
gislature — Section 21 of the ■General 
Clauses Act does not apply. 1971 Lab IC 41B. 


A 1971 All 178 (183) (FB). 


(17) Provisions in respect of Jammu and 
Kashmir — Interpretation of Art. 370 — 

Section 21 of General Clauses Act is appli¬ 
cable — Power of making orders under 
Article 370 — Can be exercised from time 
to time. 1970 Lab IC 873 : A 1970 SC 1118 


(1124). './ 

(18) Members of Police force belonging to 
Union Territory can have their jurisdiction 
extended to other States — Article 372-A 
conferred fresh power on President t6 adapt 
General Clauses Act. A 1970 SC 1126 (1131). 

(19) By virtue of the Constitution (Appli¬ 

cation to Jammu & Kashmir) Second 
Amendment Order (1965) as made under 
Art. 370 (1) by the President, sub-cl. (b), 
clause (4) of Art. 367 was amended and ac¬ 
cordingly reference to Sadar-i-Riyasat is to 
be construed as reference to Governor. By 
virtue of Section 18 of General Clauses Act, 
as the Governor is the successor to [the 
Sadar-i-Riyasat, he would be entitled to 
exercise all the powers of the Sadar-i-Riya- 
sat. The nature of the explanation to Arti¬ 
cle 370 (1) of the Constitution, idoes not 

bring about any alteration either in the 
frame work or the fundamentals of the 
Jammu & Kashmir Constitution. State Gov¬ 
ernor still continues to be the head of tne 
Government aided by a council of ministers 
and the only change effected is his desig 

tion and the mode of his 

1972 SC 963 <967 to 970) : 1972 Cri LJ ay7 * 

(20) Jurisdiction of Governor und f*L 

cle 188 — Concurrent with persons appoint 
ed by him under Art. 188 — Op™* 

choose between them ve ^ ts in ^ the con l 
This conclusion follows bothi fromi the con 

struction of the Constitutional provisions of 
A lfiR and 367 i read with Ss, u® 10 • oi. 
the General Clauses Act 1897 and the gene¬ 
ra? accepted Theory that an authority which 

delegates its powers does n ® t + ^^5 s L lt |®}{ or 
its powers and wn resume them 'n full or 

in part. A 1978 Mad 342 (349, 351). 
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(aa) references to the person for the time being recognised by the President on 
the recommendation of the Legislative Assembly of the State as the Sadar-i- 
Riyasat of Jammu and Kashmir, acting on the advice of the Council of Min¬ 
isters of the State for the time being in office, shall be construed as refer¬ 
ences to the Governor of Jammu and Kashmir; 

(b) references to the Government of the said State shall be construed as includ¬ 
ing references to the Governor of Jammu and Kashmir acting on the advice 
• l of his Council of Ministers: 

Provided that in respect of any period prior to the 10th day of April, 1965, such 
references shall be construed as including references to the Sadar-i-Riyasat acting 
on advice of his Council of Ministers: 

. (c) references to a High Court shall include references to the High Court of 
Jammu and Kashmir; 

(d) references to the permanent residents of the said State shall be construed as 
meaning persons who, before the commencement of the Constitution (Appli¬ 
cation to Jammu and Kashmir) Order, 1954, were recognised as State sub¬ 
jects under the laws in force in the State or who are recognised by any law 
« made by the Legislature of the State as permanent residents of State; and 


Article 367 — Note 1 (contd.) 

(21) Power to suspend District Judges 
pending disciplinary proceedings is exclud¬ 
ed from power of Governor under Art. 233. 
A 1973 Orissa 244 (256) (FB). 

(22) In interpreting Art. 165 of the Con¬ 
stitution, the Court should take note of Arti¬ 
cle 367. Both on the terms of Art. 367 and 
on the language of Section 13 of the Gene¬ 
ral Clauses Act, the implication that the 
provision in the singular for appointment of 
an Advocate-General would include the 
plural is to be read "unless there is any¬ 
thing repugnant in the subject or context". 
The provisions of the Rules framed under 
Art. 165 (2) and (3) persuade the Court to 
hold that in actual practice, it is possible to 
secure a smooth and harmonious functioning 
of two incumbents the Advocate-General 
and the Additional Advocate General in 
the same office. 1978 Lab IC 1336 (1339) 
(DB) (Ker). 


2. "Foreign State" — (Clause (3)). - 

(1) When a question arises as to the boun 
dary between one country and foreign coun 
try adjacent to it, the municipal Courts cai 
only act on the view of the Government o 
the country and cannot decide the questioi 
independently. A 1949 FC 143 (146, 147). 

/ (2) Under the proviso to clause (3) reac 
with Article 392 (3), the Governor-Genera 
has promulgated the Constitution (Declara¬ 
tion as to Foreign States) Order, 1950. The 
effect of the Order is only that a State ir 
the Commonwealth is not a foreign Stat< 
for the purpose of the particular article o] 
the Constitution in which the expressior 
foreign State” occurs. A 1957 Madh B 1 ( 3 ' 
(DB) ** a 1956 Madh B 211 (213) (DB). 

(3) Where the question was whether a 
de h c £ e . e Passed on 3 ‘ 1 - 1951 by Palghat Court 
SHt? a foreign Court vis-a-vis the 
tion ° f T £ avancore by virtue of the defini- 
P C mnSi 0 ?., 2 (5). Travancore Civil 

Court LVp M - f 5, co H ld be executed in a 
uSS Parumb avoor m Travancore it was 

cle 3R? a rV the |*} ter P re tation clause in Arti- 

could not have any effect on the 
question. A 1958 Ker 15 (17) (FB). 


(4) Declaration as to Foreign States Order, 

1950 does not have the effect of making 
citizens of Pakistan, Indian citizens for pur¬ 
poses of Article 7. A 1961 Pat 112 (115, 

116) : 1961 (1) Cri LJ 412 (DB). 

(5) By reason of Art. 367 (3) State of 

West Bengal was no longer a foreign State 
with reference to the State of Mysore. But 
this only applied to judgments pronounced 
after commencement of the Constitution. A 
1960 Mys 1 (6) (DB). 

(6) The old Mysore State and State of 

Madras are now not foreign States in rela¬ 
tion to each other. A 1952 Mys 69 (73) 

(DB). 

(7) Pakistan may not be foreign State by 

virtue of Clause 2 of the Constitution (De¬ 
claration as to Foreign States) Order, 1950 
r- But that does not mean that a citizen of 
Pakistan becomes a citizen of India in order 
a fundamental right under Article 19. 

A 1965 Cal 312 (320) : 1965 (1) Cri LJ 679 
(DB). 


(8). The Constitution (Declaration as to 
foreign States) Order 1950, made under 
Article 392 (3) read with Article 367 (3) does 
not take Pakistan outside the category of 
foreign powers. Pakistan is a foreign power 
for purpose of Section 3 of Preventive De¬ 
tention Act (1950). A 1960 SC 625 (627, 628): 
I960 Cri LJ 764. 


3. Definition of State.— See Notes under 
Article 12. 

4. Person.— (1) Ad hoc committee super¬ 
seding managing committee of a school is a 
domestic tribunal. The domestic tribunal is 
a 'person’ as per definition in the General 
Clauses Act. A 1959 Tripura 27 (32, 33). 

(2) Word 'person’ — Managing Commit¬ 
tee of School is a ’person’ as per definition 
in Section 3 (42) of the General Clauses Act. 
A 1969 Orissa 30 (31) (DB). 


(3) Under Section 3 (42) of the General 
Clauses Act, "person" shall include any 
company or association or body of indivi¬ 
duals, whether incorporated or not. The 
same meaning must be applied to the word 
"person" used in Article 226 or elsewhere 
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(e) references to a Governor shall include references to the Governor of Jammu 
and Kashmir: 

Provided that in respect of any period prior to the 13th day of April, 1965, 
such references shall be construed as references to the person recognised by the 
President as Sadar-i-Riyasat of Jammu and Kashmir and as including references 
to any person recognised by the President as being competent to exercise the 
powers of Sadar-i-Riyasat” — See the Constitution (Application to J. and K.) 
Order, 1954, Para. 2, sub-para. 14 (b) (as substituted, amended, relettered hv 

C. O. 56 and C. O. 74 .) 

PART XX 

AMENDMENT OF THE CONSTITUTION 

368. ft [Power of Parliament to amend the Constitution and procedure 
therefor]. — ^(1) Notwithstanding anything in this Constitution, Parliament 
may in exercise of its constituent power amend by way of addition, variation 
or repeal any provision of this Constitution in accordance with the procedure 
laid down in this article.] 

b [(2)] An amendment of this Constitution may be initiated only by the 
introduction of a Bill for the purpose in either House of Parliament, and 


Article 367 — Note 4 (contd.) 

in the Constitution also. A 1953 Cal 289 

(291). 

(4) A corporation which is a person by 
virtue of Section 3 (42), General Clauses 

Act read with Article 367, is a citizen and 
eligible for rights under Article 19. A 1961 
Ker 268 (280). 

5. Pre-Constitution Laws.— (1) The ex¬ 
pression 'Law made by the Legislature of 
State’ in Article 254 (1) and Art. 367 (2) 

refers to a post-Constitution law. A 1960 
Bom 532 (538, 539) (DB). 

(2) Consultations under Article 234 held 
before 26-1-1950 — Section 6 of the General 
Clauses Act read with Article 367 will save 
validity of the consultation. A 1968 All 67 
C73). 

(3) The declaration by the Government 
must be declared void as from date of en¬ 
forcement of Constitution. A 1954 All 608 
(C17, 622) (DB). 

(4) C. P. and Berar Sales Tax Act (XXI 
of 1947), Section 2 (g). Expl. II (as originally 
enacted and in force during the material 
period) was intra vires by virtue of Sec. G 
of General Clauses Act read with Art. 367. 
1061 MPLJ 894 (DB). 

(5) Offence committed and prosecution 
launched before Constitution came into 
force — Result of prosecution not affected 
in view of Section 6 of the General Clauses 
Act. A 1951 Mys 26 (27) : 52 Cri LJ 251 
(DB). 

ARTICLE 368 — SYNOPSIS 

1. Scope. 

2. Methods of amendment. 

3. Procedure. 

4. Amendment of Fundamental Rights. 

5. Constitution (17th Amendment) Act 

1964. 

1. Scope.— (1) Any attempt to amend the 
Constitution by a Legislature other than the 
Parliament and in a manner different from 
that provided in the article will be void and 
Inoperative. A 1958 Bom 94 (98) (DB). 

(2) Section 9 of the Industrial Disputes 


Act, 1947, cannot take away the jurisdiction 
of the High Court under Article 226, inas¬ 
much as such right can only be abridged by 
an amendment as provided in this article. 
A 1951 Raj 161 (163) (DB). 

(3) It cannot be said that the power of 
amending the Constitution provided for 
under this article is conferred not on Par¬ 
liament but on the two Houses of Parlia¬ 
ment as a designated body. A 1951 SC 458 
<461). 


(4) Since constitutional amendment falls 
within the exclusive power of Parliament, 
the fact that the effect of such amendment 
is to save matters covered by the State List 
in the Seventh Schedule is of no conse¬ 
quence. A 1951 SC 458 (464). 

(5) This article does not in terms exempt 
Article 1 or the First Schedule from its ope¬ 
ration. A 1957 Andh Pra 734 (736) (DB). 

( 6 ) Article 4 is as much a part of the 
Constitution as this article. Both of them 
should, therefore, be read together. A 190' 
Andh Pra 734 (738) (DB) •• A 1957 Bom lbo 
(168) (DB) ** A 1960 SC 845 (859). (Over- 
ruled in A 1966 SC 644 on another point.; 


** A 1961 Andh Pra 50 (53) (DB). 

(7) Section 6 (a) of the Judicial Commis¬ 
sioners ’ Courts (Declaration as High Co 
Act. 1950. does not purport to amend 
part of the Constitution and, therefore, 

not ultra vires. A 1952 Him Pra 5 
1952 Cri LJ 114. 

( 8 ) It was held by the Supreme ° by 
that the adaptation of this article maae j 
the President by the Constitution (Rem 

of Difficulties) Order No. 2 of 26-1-19?” 
within the powers conferred on n 
Article 392 and was valid and const! 

A 1951 SC 458 (462, 463). „ 

(9) Dispute regarding boundaries — 

India and Pakistan — Reference certain 
nal by both countries — Trans ter of 

territory to Pakistan in terri- 

award — It is not cession of in invo ived 
tory — No alteration in Article 308 

—- Constitutional amendment una 
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when the Bill is passed in each House by a majority of the total membership 
of that House and by a majority of not less than two-thirds of the members 
of that House present and voting, c [it shall be presented to the President who 
shall give his assent to the Bill and thereupon] the Constitution shall stand 
amended in accordance with the terms of the Bill: 

Provided that if such amendment seeks to make any change in_ 

(a) article 54, article 55, article 73, article 162 or article 241, or 

(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part XI, or 

(c) any of the Lists in the Seventh Schedule, or 

(d) the representation of States in Parliament, oi* 

(e) the provisions of this article, 

the amendment shall also require to be ratified by the Legislatures of not less 

han one-half of the States e [* * *] by resolutions to that effect passed by 

^e^slatures before the BiU makin 8 provision for such amendment is 
presented to the President for assent. 

article f Nothing 1x1 article 13 sha11 a PPly to any amendment made under this 

^(4) No amendment of this Constitution (including the provisions of 
Part III) made or purporting to have been made under this article [whether 
before or after the commencement of section 55 of the Constitution (Forty- 

ground Amenc * ment) Act ’ 1976 J sha11 b * called in question in any court on any 


(5) For the removal of doubts, it is hereby declared that there shall be 

no limitation whatever on the constituent power of Parliament to amend by 

way of addition, variation or repeal the provisions of this Constitution under 
this article.] 

(a) Substituted for marginal heading "Procedure for amendment of Constitution’* 
by Constitution (Twenty-fourth Amendment) Act, 1971, S. 3 ( 5 - 11 - 71 ). 

(b) Art. 368 renumbered, cl. (2), and before such renumbered cl. (2), cl. (1) insert¬ 
ed, ibid. 
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not necessary. A 1969 Delhi 64 (71. 72) 

(DB). 

(10) Debates in Constituent Assembly can¬ 
not be taken into account for interpretation 
of Article 368. A 1967 SC 1643 (1682, 1728). 
(Overruled on another point in A 1973 SC 
1461.) 

(11) Article 368 provides for the proce¬ 
dure for the amendment of the Constitu¬ 
tion. The power to amend Constitution 
must inevitably include the power to amend 
Article 1 and that logically would include 
the power to cede national territory in 
favour of a foreign State. A 1960 SC 845 
(856). 

(12) Division of Berubari Union No. 12 _ 

Act intends division half and half in sub¬ 
stance and not in a mathematical way A 
1966 SC 644 (650). 

(13) The Chandernagore Merger Act pro¬ 

mulgated by Parliament under Article 3 is 
not to be deemed to be an amendment of 
the Constitution for purpose of Article 368 
A 1962 Cal 248 (250) : (1961) 43 ITR (ED) 

69. 

(14) Article 368 does not enable Parlia¬ 
ment to alter the basic structure or frame¬ 
work of the Constitution. Therefore it can¬ 
not be said that the power of Parliament 
to amend the Constitution is plenary and is 
not subject to any limitations A 1975 
Andb Pra 315 (349) (FB). 


(15) Article 368 does not enable Parlia¬ 
ment to alter the basic structure or frame¬ 
work of the Constitution. But the funda¬ 
mental rights under Articles 14, 19 and 31 
in so far as they relate to property right- 
constitute the basic structure or es¬ 
sential features of the Constitution. Right 

and Pr tZ er ^ £ rKf° nf f rred Articles 19 and 31 
r£ht tH +o ght ? f equaIity in its relation to 
right to property cannot form the basic 

tutinn Ure °/ essential features of the Consti¬ 
tution, and are not outside the purview of 

the amending power of Parliament. So far 

as the rights under Articles 14 19 and 31 

Payment h° property are concerned the 
Parliament has power to abridge or abrogate 

the same by exercising the power of amend¬ 
ment under Article 368. Therefore the cro¬ 
on* 1 ° f u the , A ‘ P ‘ Land Reforms (Ceiling 
on Agricultural Holdings) Act are protected 

th^ provi f l01 ] s of Articles 31-A, 31-B and 

the first part of Article 31-C of the Consti- 

lf'and f 3i m A U i q C ^ T basis of Arts - 14 > 
339, 34of (FB) dh Pra 315 (333 > 338 > 

to Art T .to ? y addin « c,au se (5) 

implicit in PS iL made ex Plicit what was 
implicit in Art. 352 pnor to its amendment 

1975 e The n h tlt ^ ti0 ? (38th Amend ment) Act, 

tkm as^it G evf+ 1C r» strqct ' u J e of the Constitu- 
r^. 4 - a existed P n °r to the 38th amend- 

President’r templated Judicial review of 
Presidents action under Art. 352 excluding 
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(c) Substituted for words “it shall be presented to the President for his assent 
and upon such assent being given to the Bill”, ibid. 

(d) Inserted, ibid. 


(e) The words “specified in Part A or Part B of First Schedule” omitted by the 
Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule (1-11-1956).' 

(f) Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 55 ( 3 - 1 - 77 ), 

JAMMU AND KASHMIR 


In its application to the State of Jammu and Kashmir, to Art. 368,— 

(a) a proviso shall be added, namely:— i 

“Provided further that no such amendment shall have effect in relation to the 

State of Jammu and Kashmir unless applied by order of the President under cl (1) 
of Art. 370.” 

(b) After clause (3) of article 368, the following clause shall be added, namely:— 
"(4) No law made by the Legislature of the State of Jammu and Kashmir seek¬ 
ing to make any change in or in the effect of any provision of the Constitution of 
Jammu and Kashmir relating to— 


(a) appointment, powers, functions, duties, emoluments, allowances, privileges 
or immunities of the Governor; or 

(b) Superintendence, direction and control of elections by the Election Commis¬ 
sion of India, eligibility for inclusion in the electoral rolls without discrimina¬ 
tion, adult suffrage and composition of the Legislative Council, being matters 
specified in sections 138, 139, 140 and 50 of the Constitution of Jammu and 
Kashmir, 

shall have any effect unless such law has, after having been reserved for the 
consideration of the President, received his assent.’*. 

See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para. (15). 

NOTE:— Provisions as to amendments to the Constitution in selected other 
countries are as under:— 

(1) U. S. Constitution article V contains process of constitutional amendments. 
The process involves two stages -— initiation and ratification. The proposal to 
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the Court’s jurisdiction, therefore, does not 
change any basic structure of the Constitu¬ 
tion. Therefore the Constitution (38th 
Amendment) Act is valid. 1977 Cri LJ 
(NOC) 89 (DB) (All). 

(17) Maintenance of Internal Security 
(Amendment) Ordinance (1975) and Main¬ 
tenance of Internal Security (Second 
Amendment) Ordinance (1975) do not seek 
to amend any provision of the Constitution 
and therefore cannot be said to be amend¬ 
ing any basic feature of the Constitution. 
They only seek to amend the provisions of 
the Maintenance of Internal Security Act. 
These ordinances though violating the fun¬ 
damental rights guaranteed under Arts. 14. 
21 and 22. do not amend any provision of 
the Part III of the Constitution. In exer¬ 
cise of his ordinance making power under 
Art. 123 (3) of the Constitution the Presi¬ 
dent has only chosen to amend the Main¬ 
tenance of Internal Security Act and has 
not touched any provision of the Constitu¬ 
tion as such. A 1976 AP 1 (32) (DB). 

(18) The Constitution (Fortieth Amend¬ 
ment) Act placing the amended statutes in 
issue in the Ninth Schedule cannot be ques¬ 
tioned nor those Acts can be questioned on 
the ground of basic structure doctrine which 
Is only applicable to the Constitutional 


Amendment Laws as such. The same would 
be position with regard to Presidential 
Order made under Art. 359 (1-A) of the 
Constitution. A 1977 Bom 99 (122) (DB). 

(19) 'Constituent power’ of Parliament — 
Supremacy — It is the Constitution and 
not the constituent power which is supreme. 
A 1975 SC 2299 (2428, 2442, 2443). 

(20) Zonal transfer of Civil Servant — 
Writ petition against transfer — Petition 
also challenging validity of insertion of 
cl. (4) to Art. 368 by 42nd Amendment — 
High Court is not competent to grant in¬ 
terim relief against transfers — But it is 
competent to examine validity of 

ment to Constitution. 1980 Lab IC 188 (19U 
(DB) (Andh Pra). , ... 

(21) Art. 368 is not primarily intended for 
amending the Constitution as applicable i 
Jammu and Kashmir but it is for the pur¬ 
pose of carrying the amendments made i 
the Constitution for the rest of In d] a in *J 
the Constitution as applied in the State 
Jammu and Kashmir. Even in this 

the powers of the President under Art. 
have to be exercised and consequently, 
applicability of Art. 368 does not curtail me 
power of the President under Art. oTi). 

1970 SC 1118 (1124, 1125) : 1970 Lab IC 

(22) Constitution (Twenty-fourth Amena- 
ment) Act (1971) expressly empowering rai 
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amend the Constitution is initiated, either in the two Houses of the Congress by 
two-thirds majority or on the application of the Legislatures of two-thirds of the 
several States constituting the Federation. The amendment when made takes effect 
only when ratified by the Legislatures of three-fourths of the several States of the 
Union. 

(2) In Australia the proposed amendment has to be passed by absolute majority 
of both the Houses of the Parliament. Then it has to be submitted to the electors 
for approval and if the same is approved by a majority of the electors voting, the 
amendment is sent to the Governor for assent. Amending process is thus three¬ 
tiered. 

(3) Art. 79 of the West German Constitution, 1946, deals with the process of 
amendment to the Constitution. The provisions immune to amending process are: 
(1) The basic rights guaranteed under Art. 1 thereof: (2) Federal and democratic 
form of the constituent States as declared by Art. 20; and (3) Federal nature of the 
government and the right of the States to participate in Legislation. 

(4) Japanese Constitution of 1946, Art. 96, provides for the Constitutional 
amendment process. The said Article requires a referendum, in addition to a spe¬ 
cial majority of votes in the Legislature, for constitutional amendment. Fundamen¬ 
tal human rights guaranteed to the People of Japan, by arts. 11 and 97, are un- 
amendable as the said rights are conferred upon the present and future genera¬ 
tions in trust, to be held for all time inviolate. 


Article 368 — Note 1 (contd.) 
liament to amend by way of addition, varia¬ 
tion or repeal any provision of the Consti¬ 
tution and making Art. 13 not applicable to 
such Amendment — Is valid. A 1973 SC 
1461 (1494, 1552, 1609, 1610, 1631. 1648, 1649, 
1686, 1796, 1797, 1890, 1891, 1966, 1967, 1984, 
1985, 2011, 2055). 

(23) Law in Art. 13 (2) refers to the exer¬ 
cise of an ordinary legislative power and 
does not include Constitutional amendments 
under Art. 368. A 1973 SC 1461 (2055). (A 
1967 SC 1643, Overruled.) 

(24) Section 2-A, Industrial Disputes Act 
as inserted by Amendment Act, 35 of 1965 
is not ultra vires of Parliament under 
Entry 22 in List 3 of Schedule 7 of Consti¬ 
tution — Entry 22 should be construed lib¬ 
erally so as to include disputes of individual 
workman — It cannot be said that Amend¬ 
ing Act virtually amends the Constitution 
and therefore is invalid on ground of non- 
compliance with Art. 368 of Constitution. 
(1969) 19 Fac LR 352 (357, 358) (Delhi). 

(25) Clause (4) of Art. 368 deprives the 
jurisdiction of Courts to question the 
amendments of the Constitution on any 
ground. The expression "made” or "pur¬ 
porting to have been made” in clause (4) of 
Art. 368 signifies the very wide and ex¬ 
haustive nature of this ouster of jurisdiction 
of Courts. (1977) 1 Cal LJ 257 (260, 261). 

(26) Per Beg J.— The theory of "basic 
structure” of the Constitution cannot be 
used to build into the Constitution an ima¬ 
ginary part which may be in conflict with 
Constitutional provisions. The Constitution 
cannot have a base cut away from the 
super-structure. Indeed the emergency pro¬ 
visions could themselves be regarded as 
part of the basic structure of the Constitu¬ 
tion. At any rate, they are meant to safe¬ 
guard the basis of all orderly Government 
according to law. The theory of a basic 
structure of the Constitution cannot be con¬ 


sidered as anything more than a part of a 
well recognised mode of construing a docu¬ 
ment. The Constitution, like any other do¬ 
cument, has to be read and construed as a 
Whole. A 1976 SC 1207 (1317). 

(27) Validation of election—Constitutional 
validity — Clause (4) of Art. 329-A as intro¬ 
duced by the Constitution 39th Amendment 
Act of 1975 is unconstitutional. A 1975 SC 
2299 (2355). 


(Malayan Case) Appellant constable 
who pleaded guilty to a charge of an of¬ 
fence of assault under S. 353 of the Penal 
Code, was discharged conditionally upon his 
entering into a bond for a period of 2 years. 
The Chief Police Officer informed that 
action to dismiss him was intended to be 
taken and asked him to make representa¬ 
tions. Appellant’s representations were not 

__. . was dismissed without 

giving an oral hearing. Held that though 
the power of dismissal of a constable was 
delegated but of appointment was not dele¬ 
gated to the Chief Police Officer, the appel¬ 
lant’s dismissal did not contravene Arti¬ 
cle 135 (1) of the Federal Constitution in 
view of its subsequent amendment, which 

r T d oJf trospectlve effect - (1979) 2 Malayan 

J-iJ 276. 

2. Methods of amendment. — ( 1 ) There are 
Constitutions which can only be altered with 
“me special formality, while there are other 
Constitution 8 the terms of which may be 
modified or repealed with no other forma- 
lity than is necessary in the case of other 
legislation The former may be described 

r? tr °]-? d *. and the ,atter as "uncontrol- 
led Constitutions. A 1920 PC 91 (96) 

] (2) The fndian Constitution is a control- 

,oF?r S i ltUtl ° n - A 1951 A11 257 (295) (FB). 
> Various methods of constitutional 
amendment® have been adopted in written 

S25l? Utl0ns> ® uch as b y referendum, by a 
special convention, by legislation under 

specml procedure and so on. A 1951 SC 458 
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(4) The Indian Constitution provides for 
three classes of amendments. A 1951 SC 
458 (461). 

(5) Amendment of the Constitution — 
Procedure to be followed — Alteration of 
text of existing provision not necessary. A 
1966 All 377 (382). 

(6) In India the procedure followed to 
amend the Constitution was to alter the 
text of any existing provision by adding or 
deleting or substituting words. A 1966 All 
377 (382). 

3. Procedure.— (1) This article is not a 
“complete code” in respect of the procedure 
provided by it. There are gaps in the pro¬ 
cedure as to how and after what notice a 
Bill is to be introduced, how it is to be 
passed by each House and how the Presi¬ 
dent’s assent is to be obtained. A 1951 SC 
458 (461). 

(2) Assuming that amendment of the Con¬ 
stitution is not legislation even where it is 
carried out by ordinary legislation by pass¬ 
ing a Bill introduced for the purpose and 
that Articles 107 to 111 cannot in terms 
apply when Parliament is dealing with a 
Bill under Article 368, there is no obvious 
reason why Parliament should not adopt, on 
such occasions, its normal procedure, so far 
as that procedure can be followed consis¬ 
tently with statutory requirements. A 1951 
SC 458 (462). 

(3) Indo-Pakistan Agreement relating to 
division of Berubari Union and Exchange 
of Cooch-Bihar Enclaves — Involves cession 
of national territory in favour of Pakis¬ 
tan — Implementation of agreement by 
legislative action essential — Law relatable 
to Art. 368 would be sufficient. A 1960 SC 
845 (855, 861). (Overruled in A 1966 SC 644 
on another point.) 

(4) Amendment of Constitution — Rati¬ 
fication by State Legislatures — Assent of 
Governor not required — Legislature does 
not include Governor — Constitution (Fif¬ 
teenth Amendment) Act (1963) — Amend¬ 
ment valid. A 1964 Cal 500 (502, 503). 

(5) Ratification — Amendment need not 
be placed before or considered by all States. 
A 1964 Cal 500 (502. 503). 

(6) The broad scheme of Article 368 is 
that if Parliament proposes to amend any 
provision of the Constitution not enshrined 
in the proviso, the procedure prescribed by 
the main part of the Article has to be fol¬ 
lowed. The Bill introduced for the purpose 
of making the amendment in question, has 
to be passed in each House by a majority 
of the total membership of that House and 
by a majority of not less than two-thirds of 
the members of that House present and vot¬ 
ing. After the bill is passed as aforesaid, it 
has to be presented to the President for his 
assent and when he gives his assent, the 
Constitution shall stand amended in accord¬ 
ance with the terms of the bill. That is the 
position in regard to the amendment of the 
provisions of the Constitution to which the 
proviso does not apply. A 1965 SC 845 (850, 
851). 

(1) Article 226 is one of the constitutional 
provisions which fall under Cl. (b) of the 


proviso; and so if Parliament intends to 
amend the provisions of Article 226, the 
bill proposing to make such an amendment 
must satisfy the requirements of the proviso. 
A 1965 SC 845 (851). 

(8) If the direct effect of the amendment 
of fundamental rights is to make a substan¬ 
tial inroad on the High Courts’ powers 
under Article 226 , it would become neces¬ 
sary to consider whether the proviso would 
cover such a case or not. The proviso would 
apply where the amendment in question 
seeks to make any change, inter alia, in 
Art. 226. and the question in such a cfcse 
would be does the amendment seek to make 
a change in the provisions of Art. 226? The 
answer to this question would depend upon 
the effect of the amendment made in the 
fundamental rights. A 1965 SC 845 (851, 
852). 


(9) Chapter VI of Part VI is not covered 
by the Proviso to Art. 368. So it was not 
necessary to follow the procedure laid down 
in the proviso in order to add Art. 233-A in 
Part VI, Chapter VI. A 1969 All 594 (599) 
(FB). 


4. Amendment of Fundamental Rights.— 

(1) Contains both power and procedure to 
amend Constitution — All Articles includ¬ 
ing those relating to fundamental rights can 
be amended, (A 1967 SC 1643, Overruled) 
provided that the basic structure and frame¬ 
work of the Constitution are not altered. A 
1973 SC 1461 (1498. 1500, 1534, 1535, 1609, 

1610, 1628, 1629, 1718, 1746, 1776, 1777, 1822, 

1828, 1859, 1860, 1903, 1904, 1966, 1967, 1979, 

2019, 2055) •• A 1951 SC 458 : 1952 SCR 89 

*• A 1965 SC 845 •* (1967) 33 Cut LT 263 

(DB) •* A 1967 Guj 229 (241) (DB). 

(2) The Constitution (First Amendment) 
Act, 1951, (Fourth Amendment) Act, 1955, 
and (Seventeenth Amendment) Act 1964 
abridge the scope of the fundamental rights. 
But on the basis of earlier decisions they 
were declared valid by applying the princi¬ 
ple of prospective overruling. A 1967 SC 
1643 (1669, 1692, 1718, 1727, 1742). (Overruled 
on another point in A 1973 SC 1461.) 
•* A 1968 SC 1395 (1401) : 1968 Lab IC 1525. 

(3) By virtue of the Constitution (Appli- 
cation to Jammu and Kashmir) Second 
Amendment Order (1965) as made under 
Art. 370 (1) by the President, sub-cl. (b) or 
clause 4 of Art. 367 was amended and ac¬ 
cordingly reference to Sadar-i-Riyasat is to 
be construed as reference to Governor. 
virtue of Sec. 18 of General Clauses Act, 
the Governor is the successor to the Sadar- 
i-Riyasat, he would be entitled to e * eT f£* 
all the powers of the Sadar-i-Riyasat. Tn 
nature of the explanation to Art. 370 ID 
Constitution does not bring about any a - 
teration either in the framework or tn 
fundamentals of the Jammu and Kasnmi 
Constitution. The State Governor still con¬ 
tinues to be the head of the ^ 

aided by a council of ministers, and tne omy 
change effected is in his designation 
the mode of his appointment. A 
963 (968, 969) : 1972 Cri LJ 597. 

(4) Per Khanna, J.— It was P 0 *" 4 ®? S- 
that no distinction was made by his Loro 
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PART XXI 

^TEMPORARY, TRANSITIONAL AND SPECIAL PROVISIONS] - 

369. Temporary power to Parliament to make laws with respect to cer¬ 
tain matters in the State List as if they were matters in the Concurrent 
List.— Notwithstanding anything in this Constitution, Parliament shall, dur¬ 
ing a period of five years from the commencement of this Constitution, have 
power to make laws with respect to the following matters as if they were 
enumerated in the Concurrent List, namely:— 

(a) trade and commerce within a State in, and the production, supply and 
distribution of, cotton and woollen textiles, raw cotton (including ginned 
cotton and unginned cotton or kapas), cotton seed, paper (including 
newsprint), foodstuffs (including edible oilseeds and oil), cattle fodder 
(including oil-cakes and other concentrates), coal (including coke and 
derivatives of coal), iron, steel and mica; 

(b) offences against laws with respect to any of the matters mentioned in 
clause (a), jurisdiction and powers of all courts except the Supreme 
Court with respect to any of those matters, and fees in respect of any 
of those matters but not including fees taken in any court; 
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ship in A 1973 SC 1461 so far as the ambit 
and scope of the power of amendment is 
concerned between a provision relating to 
fundamental rights and provisions dealing 
with matters other than fundamental rights. 
The limitation inherent in the word "amend¬ 
ment" according to which it is not permis¬ 
sible by amendment of the Constitution to 
change the basic structure of the Constitu¬ 
tion was to operate equally on articles per¬ 
taining to fundamental rights as on other 
articles not pertaining to those rights. A 1975 
SC 2299 (2369, 2370). 

5. Constitution (17th Amendment) Act 
1964.— (1) Per majority.— Pith and sub¬ 
stance of the Act falls within substantive 
part of Art. 368 and not under Cl. (b) of 
proviso to Article 368 — Act is constitu¬ 

tionally valid. A 1965 SC 845 (853, 854). 

(2) Per majority:— The Act is not ultra 
vires of Parliament under Arts. 245 and 246 
— It is not land legislation falling under 
Sch. 7, List 2, Entry 18 but merely validates 
land legislation passed by States. A 1965 SC 
845 (853, 854). 

(3) Per majority.— Power to amend Con¬ 
stitution can be exercised retrospectively — 
Constitution (17th Amendment) Act 1964 not 
unconstitutional on ground that it validates 
Act added to ninth schedule but declared 
invalid. A 1965 SC 845 (854). 

(4) It is declared by the Special Bench 

that the Constitution (Seventeenth Amend¬ 
ment) Act (1964) is valid though on different 
reasonings. Hidayatullah, J. however upheld 
the validity of S. 2 of the Constitution 
(Seventeenth Amendment) Act, 1964, but 
declared that S 3 was ultra vires the 
amending process. A 1967 SC 1643 (1669). 

(Overruled on another point in A 1978 SC 
1461.) 

(5) Acts included in Sch. 9 — Amendments 
to those Acts made subsequent to such in¬ 
clusion are not entitled to protection under 
Art. 31-B. A 1959 J and K 35 (39. 41) (FB). 


(6) Ninth Schedule as amended by Consti¬ 
tution (17th Amendment) Act (1964), toge¬ 
ther with Article 31-B saves Assam Act 9 
of 1961. A 1966 Assam 51 (54). 

Article 369 

(1) This article gives power to Parliament 
for a period of five years from the com¬ 
mencement of the Constitution to make laws 
with respect to certain matters mentioned 
in Clauses (a) and (b), as if they were 
matters mentioned in the Concurrent List. 
A 1951 Cal 120 (123) : 52 Crl LJ 934 (FB). 

(2) The effect of the words "as if they 
were enumerated in the Concurrent List” is 
that the provisions of Art. 254 are attracted 
in respect of the laws passed by Parliament 
in exercise of the powers conferred by this 
article. See A 1955 Bom 35 (36) (DB). 

(3) The duty under the Dhoties (Addi¬ 
tional Excise Duty) Act. 1953, is an excise 
duty which Parliament has the authority to 
levy under Entry 84 of List 1. The validity 
of the legislation cannot be questioned on 
the ground of Parliament’s encroachment on 
the State field under Entries 24 and 27 of 
List 2 as production, supply and distribu¬ 
tion of cotton textiles is the matter men¬ 
tioned in Cl. <a) of this article and as the 
legislation is made within the period of five 
years prescribed by the article. A 1955 Raj 
114 (119) (DB). 

(4) The words "things done or omitted to 
be done before the expiry thereof” authorise 
the trial and conviction of a person after 
the expiration of a temporary Act for the 
offence committed during the life of the 
Act. A 1956 Orissa 194 (199) : 1956 Cri LJ 
1334 (DB). 

(5) The Essential Supplies (Temporary 

Powers) Act. 1946, being a law made by 
Parliament, did come to an end after expiry 
of five years as provided by Art. 369 but a 
prosecution started against accused could be 
continued even after expiry of the temporary 
Act. A 1959 Madh Pra 93 (93, 95)‘: 1959 

Cri LJ 325 : 1959 MPLJ 65. 


"A” in the citations stands for AIR 
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but any law made by Parliament, which Parliament would not but for the 

provisions of this article have-been competent to make, shall, to the extent of 

the mcompetency, cease to have effect on the expiration of the said period, 

except as respects things done or omitted to be done before the expiration 
thereof. » 

(a) Substituted for ’Temporary and Transitional Provisions’ by the Constitution 
(Thirteenth Amendment) Act, 1962, S. 2 (a) (w.e.f. 1-12-1963). 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, Art. 369 shall be omit¬ 
ted—See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para. 16 (a). 

370. Temporary provisions with respect to the State of Jammu and 
Kashmir.— ( 1 ) Notwithstanding anything in this Constitution,— 

(a) the provisions of article 238 a shall not apply in relation to the State of 
Jammu and Kashmir; 

: < b ) the Power of Parliament to make laws for the said State shall be limit¬ 
ed to— 

(i) those matters in the Union List and the Concurrent List which, in 
consultation with the Government of the State, are declared by the 
President to correspond to matters specified in the Instrument of 
Accession governing the accession of the State to the Dominion of 
India as the matters with respect to which the Dominion Legisla¬ 
ture may make laws for that State; and 
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(6) The phrase "things done or omitted to 

be done” is sufficiently wide to continue a 
prosecution not completed under a tempo¬ 
rary Act. A 1959 Madh Pra 93 (94, 95) z 

1959 Cri LJ 325. 

(7) Defence of India Rules (1962), Rule 35 
(5) — Essential commodity — Inclusion of 
wheat and wheat products — Not repugn¬ 
ant to any Article in Constitution. A 1964 
Cal 279 (283) : 1964 (1) Cri LJ 662. 

Article 370 

0) The policy of the Constitution which ap¬ 
pears from this article is that the Constitution 
was framed for the entire Union of India hut 
the provisions of that Constitution should not 
apply to the territories of the State of Jammu 
and Kashmir until and unless the President 
made an order that they shall apply. A 195G 
J & K 1 (.3) : 1956 Cri LJ 48 (FB). 

(2) The provisions of Article 370 continued 
in force and remained effective even after the 
Constituent Assembly of the Jammu and Kash¬ 
mir State had passed the Constitution of the 
State. A 1971 J & K 120 (125, 126) (DB). 

(•3) Article 370 applies to lammu and Kashmir 
State ex proprio vigore and also by virtue of 
the Constitution (Application to Jammu and 
Kashmir) Order, 1950. It did not depend for 
its application on Article 394. Hence deletion 
of Article 394 by Constitution (Application to 
Jammu and Kashmir) Order. 1954 is of no con¬ 
sequence. Article 370 continues to apply to 
Jammu and Kashmir oven after the Constitution 
of the State was passed. A 1971 J & K 120 
(125) (DB). 

(4) The effect of the article was to give 
jurisdiction to the Union Parliament to make 
laws for the State on matters specified either in 
the Instrument of Accession or by later addi¬ 
tions made with the concurrence of the State 
Government. A 1953 J & K 25 (30) (DB). 

(5) The President under this article can issue 
an Order applying the provisions of the Con¬ 


stitution after a mere consultation with the State 
Government only where those provisions relate 
to a matter specified in the Instrument of Ac¬ 
cession itself. A 1956 J & K 1 (13, 14) : 1956 
Cri LJ 48 (FB) 00 A 1953 J & K 25 (32) (DB). 

(6) The power conferred on the President by 
this article to make Orders is not a delegated 
power. Hence the considerations which apply 
to delegated legislations cannot he appliedf to 
the Orders made by the President under this 
article. A 1956 J & K 1 (3) : 1956 Cri LJ 48 
(FB). 

(7) There is no excessive delegation of powers 
to the President under Article 370. The power 
conferred on the President is not absolute or 
uncanalized so as to violate Article 14 of the 
Constitution. A 1971 J & K 120 (128) (DB). 

(8) The article empowers the President to 
make exceptions and modifications when apply¬ 
ing the provisions of the Constitution to the 
State of Kashmir. The words “exceptions’’ and 
“modifications’* cannot be interpretea by refer¬ 
ence to the meaning given to them when they 
occur in the other provisions of this Constitu¬ 
tion. A 1956 J & K 1 (4) s 1956 Cri LT 48 
(FB). (President can except particular thing, 
person or place from operation of provision.) 

(9) In the context of the Constitution Jhe 
court must give the widest effect to the meaning 
of the word ‘modification* used in Art. 370(1) 

and in that sense it includes an amendment. 
Therefore the President had the power to make 
the modification which he did in Art. 81. A 
1961 SC 1519 00 A 1956 J & K 1 (13, 14) i 1956 
Cri LJ 48 (FB). 

(10) The expression “modification” also means 

addition. A 1959 J & K 35 (40) (FB). . 

(11) When the President added Cl. (c) to 
Article 35 what he did was to modify the P rov *7 
sinus of that article and hence had not ac t^ • 
beyond his powers. A 1966 J & -K 1 (4, J* 

14) : 1956 Cri LJ 48 (FB). . . 

(12) Interpretation of — Provisions in respect 
of J. & K. State — Section 21, General Clauses 
Act is applicable — Power of making orders 
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(ii) such other matters in the said Lists as, with the concurrence of the 
Government of the State, the President may by order specify. 

Explanation.—For the purposes of this article, the Government of the 
State means the person for the time being recognised by the President as the 
Maharaja of Jammu and Kashmir acting on the advice of the Council of Min¬ 
isters for the time being in office under the Maharaja’s Proclamation dated 
the fifth day of March, 1948; 

(c) the provisions of article (1) and of this article shall apply in relation to 
that State; 

(d) such of the other provisions of this Constitution shall apply in relation 
to that State subject to such exceptions and modifications as the Presi¬ 
dent may by order specify: 

Provided that no such order which relates to the matters specified in the 
Instrument of Accession of the State referred to in paragraph (i) of sub-cl. (b) 
shall be issued except in consultation with the Government of the State: 

Provided further that no such order which relates to matters other than 
those referred to in the last preceding proviso shall be issued except with the 
concurrence of that Government. 


Article 370 (contd.) 

under Article 370 can be exercised by the Pre¬ 
sident from time to time. 1974 Kash LJ 225 
(230) 00 A 1970 SC 1118 (1123 to 1125): 1970 
Lab IC 873 00 A 1970 J & K 143 (145, 146) : 
1970 Cri LJ 1365. 

(13) Clause (c) added by the President to 
Article 35 in its application to Jammu and Kash¬ 
mir engrafted an exception on the Constitution 
in respect of Fundamental Rights and was not 
ultra vires the power of the President. A 1956 
SC 197 (201) : 1956 Cri LJ 421 (2). 

(14) The President on 26-1-1950 issued the 
Constitution (Application to Jammu and Kash¬ 
mir) Order, 1950. By that Order he specified 
the matters in the Union List which correspond¬ 
ed to the matters mentioned in the Instrument 
of Accession and also made the Constitution ap¬ 
plicable to the State with certain omissions, ex¬ 
ceptions and modifications. That Order was 
later on superseded by the Constitution (Appli¬ 
cation to Jammu and Kashmir) Order, 1954. 

(15) J. & K. Big Landed Estates (Abolition) 
Act (XVII of 2007)) was passed when Yuvaraj 
had plenary legislative powers and hence its 
validity cannot be challenged. A 1959 SC 749 
(761). 

(16) The inclusion of an Act or provision of 
an Act in the Ninth Schedule is not made as a 
matter of course — What was brought into the 
Act subsequently was outside the scope of the 
Ninth Schedule and consequently outside the 
scope of the protection of Article 31-B. A 1959 
J & K 35 (38, 39) (FB). 

(17) Jammu and Kashmir Detention Act, 
13 of 1964 — Not ultra vires of State Legisla¬ 
ture. A 1969 J & K 77 (87) : 1969 Cri LJ 907 
(DB). 

(18) Application of Article 35 (c) to Jammu 
and Kashmir is not in contravention of Arti¬ 
cle 32 (4) —*• No abridgement of fundamental 
right of detenu to seek remedy against deten¬ 
tion in the Supreme Court of India. A 1971 
SC 1217 (1220). 

(19) Extension of protection to Jammu and 
Kashmir Law relating to preventive detention 
— Extension of immunity from time to time to 
the State law against challenge on the ground 
of infringement of the fundamental rights under 


Article 22 (5) is within the competence of the 
President. 1972 Cri LJ 692 (693 to 695) 
(J & K). 

(20) Article 370 never ceased to apply to 
Jammu & Kashmir — Effect — Jammu & Kash¬ 
mir Preventive Detention Act (13 of 1964) is 
not void. A 1970 SC 1118 (1123, 1125) : 1970 
Lab IC 873. 


(21) By virtue of the Constitution (Application 
to Jammu and Kashmir) Second Amendment 
Order (1965) as made under Article 370 (1) by 
the President, sub-clause (b). Clause (4) of Arti¬ 
cle 367 was amended and accordingly reference 
to Sadar-i-Riyasat is to be construed as refer¬ 
ence to Governor. By virtue of Section 18 of 
the General Clauses Act, as the Governor is the 
successor to the Sadar-i-Riyasat, he would he 
entitled to exercise all the powers of the Sadar-i- 
Rivasat. The nature of the explanation to Arti- 
cle S/0 (1) of the Constitution does not bring 
aboiit any alteration either in the frame work 
of the fundamentals of the Jammu and Kashmir 
Constitution. State Governor still continues to 
be the head of the Government aided by a 
Council of Ministers and the only change effect¬ 
ed is his designation and the mode of his ap¬ 
pointment. A 1972 SC 963 : 1972 Cri LJ 597. 

(22) Central Reserve Police Force Act (1949) 
is enacted by competent Legislature and is 
validly extended to the State of Jammu and 
Kashmir. 1971 Cri LJ 1489 (1491) (FB) (J & K). 

(23) In exercise of the powers conferred by 
Section 105-A, the Additional District Magis¬ 
trate in Delhi has jurisdiction and power to ex- 
ecute the warrants of arrest and search issued 
^, the Criminal Courts in the State of Jammu 
and Kashmir Section 105-A, Cr. P. C. is valid 
1974 Cri LJ 1182 (1185) (Delhi). 

(24) Article 368 is not primarily intended for 
amending the Constitution as applicable in 
Jammu and Kashmir hut is for the purpose of 
carrying out the amendments made in the Con¬ 
stitution for the rest of India into the Constitu¬ 
tion as applied in the State of Jammu & Kashmir. 
Even to this process, the powers of the Presi¬ 
dent under Article 370 have to be exercised and 
consequently, the applicability of Article 368 
docs not curtail the power of the President 

mo er Lab ,C IC 873.' A 1970 SC 1118 (U25) 1 
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(2) If the concurrence of the Government of the State referred to in para¬ 
graph (ii) of sub-clause (b) of clause (1) or in the second proviso to sub-cl. (d) 
of that clause be given before the Constituent Assembly for the purpose of 
framing the Constitution of the State is convened, it shall be placed before 
such Assembly for such decision as it may take thereon. 

(3) Notwithstanding anything in the foregoing provisions of this article, 
the President may, by public notification, declare that this article shall cease 
to be operative or shall be operative only with such exceptions and modifica¬ 
tions and from such date as he may specify: 

Provided that the recommendation of the Constituent Assembly of the 
State referred to in clause (2) shall be necessary before the President issues 
such a notification. 

(a) Part VII, which contained Art. 238, is now omitted by the Constitution 
(Seventh Amendment) Act, 1956. 

JAMMU AND KASHMIR 

In exercise of powers conferred by clause (3) of Art. 370, the President, on the 
.-ecommendation of the Constituent Assembly of the State of Jammu and Kashmir, 
is pleased to declare that, as from the 17th day of November, 1952, the said art. 370 
shall be operative with the modification that for the "Explanation" in clause (1) 
thereof the following Explanation is substituted, namely:— 

"Explanation. —For the purposes of this Article the Government of the State 
means the person for the time being recognised by the President on the recommen¬ 
dation of the Legislative Assembly of the State as the Sadar-i-Riyasat* of Jammu 
and Kashmir, acting on the advice of the Council of Ministers of the State for the 

time being in office." — See C. O. 44 published in Gaz. Ind., 1952, Pt. IT, S. 3, Ext., 
V. 916. 

(a) Sub-sec. (3) of S. 2 of the Constitution of Jammu and Kashmi* (as inserted 

by the J. and K. Constitution (Sixth Amendment) Act, 1965, S. 3) runs as fol¬ 
lows: 

"(3) Any reference in this Constitution to the Sadar-i-Riyasat shall, unless the 
context otherwise requires, be construed as a reference to the Governor." 

Section 27 of that Constitution as substituted by the said Amending Act, speaks 
of appointment of a Governor by the President (of India) by warrant under his 
hand and seaL 

a [37I. Special provision with respect to the States of b [* • •] Maha¬ 
rashtra and Gujarat.— c [(l) *•***] 

(2) Notwithstanding anything in this Constitution, the President may, by 
order made with respect to d [the State of Maharashtra or Gujarat,] provide 
for any special responsibility of the Governor for— 

(a) the establishment of separate development boards for Vidarbha, Marathi- 
wada, ^and the rest of Maharashtra or, as the case may be,] Saurashtra, 


Article 370 (contd.) 

(25) Taxation Laws (Extension to Jammu and 
Kashmir) Act is not void because concurrence of 
the Governor to its application to Jammu and 
Kashmir was not ratified under Article 370 (2), 
by Constituent assembly. As concurrence was 

iven not before the Assembly was convened 
ut after it had started functioning and it had 
itself sponsored the application, no notification 
was necessary. A 1971 J & K 120 (127) (DB). 

(26) The President under Article 370 and the 
Parliament under Article 246 have power to 
legislate for Jammu and Kashmir State even 
upon subjects like Income-tax not mentioned in 
Instrument of Accession, because accession is an 
‘act of State* and subjects of former State can 
claim protection only of such rights as the new 
sovereign recognises. A 1971 J & K 120 (126, 
127) (DB). 


Article 371 

(1) Member of the Punjab Legislature or Re¬ 
gional Committee enjoys no special privilege or 
immunity in matter of preventive detention 
Non obstante clause in Article 371 cannot have 
effect of conferring some special immunity °r 
privilege on member of Legislature. A 190 ° 
Punj 255 (256, 258) : 1966 Cri LJ 793. 

(2) Andhra Pradesh Regional Committee Order 
(1958), Para. 3 — Regional Committee consti¬ 
tuted under Para. 3 — Defect in procedure in 
holding its meetings — Bill in pursuance ot 1 
report passed into an Act — Article 212 (11 Pr 
plies — Validity cannot be questioned on 

of irregularity of procedure. A 1965 Andh Fr 
306 (310, 313). . _ , „ 

(3) Andhra Pradesh Regional Committee Order 
(1958) and bye-laws made thereunder —» Anonra 
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Kutch and the rest of Gujarat with the provision that a report on the 
working of each of these boards will be placed each year before the 
State Legislative Assembly; 

(b) the equitable allocation of funds for developmental expenditure over the 
said areas, subject to the requirements of the State as a whole; and 

(c) an equitable arrangement providing adequate facilities for technical edu¬ 
cation and vocational training, and adequate opportunities for employ¬ 
ment in services under the control of the State Government, in respect 
of all the said areas, subject to the requirements of the State as a 
whole. ] 

(a) Substituted for the original art. 371 by the Constitution (Seventh Amend¬ 
ment) Act, 1950, S. 22 (1-11-1956). 

(b) The words 'or Punjab' omitted by the Punjab Reorganisation Act, 1966 (31 of 
1966), S. 26 (1-11-1966), and words "Andhra Pradesh” omitted by Constitution 
(Thirty-second Amendment) Act, 1973, S. 2 (1-7-74). 

(c) Cl. (1) omitted, ibid. 

(d) Substituted for 'the State of Bombay* by the Bombay Reorganisation Act, I960 
(11 of 1960), S. 85 (a) (w.e.f. 1-5-1960). 
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Pradesh Legislative Assembly Rules — ‘Regional* 
bill referred to Regional Committee — Bill pass¬ 
ed by Legislature after considering Regional 
Committee’s report — Absence of notice to 
some members of the Regional Committee about 
its meeting — Effect —- Proceedings of Com¬ 
mittee, if null and void —- Injunction to re¬ 
strain Council of Ministers from presenting the 
Bill to the Governor for assent — Power of 
High Court. A 1965 Andh Pra 300 (314, 315). 

(4) Reservation of seats for Multi-purpose 
candidates under Osmania University Act (9 of 
1959) — Source of power is Section 26 of Act 
and Article 371 of the Constitution — Reserva¬ 
tion cannot be challenged. A 1962 Andh Pra 
212 (218, 219) (DB). 

(5) A. P. Regional Committee's Order (1958), 
Para. 1 — Purpose of Order —* Avowed pur¬ 
pose is to protect regional interests of Telan- 
gana. (1908) 2 Andh WR 273 (277) (DB). 

(6) Andhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (XV of 1960) is not 
a legislation on markets and hence the proce¬ 
dure laid down in Item 8 of the Andhra Pra¬ 
desh Regional Committee Order 1958 need not 
be followed. (1968) 2 Andh WR 273 (284) 
(DB). 

(7) Zonal transfer of civil servant —*■ Writ 
petition against transfer also challenging validity 
of insertion of Clause (4) of Article 368 by 
42nd Amendment — High Court is not com¬ 
petent to grant interim relief against transfers —* 
But it can examine validity of amendment 1980 
Lab IC 188 (191) (DB) (AP). 

(8) As per Clause (4) thereof, an order made 
under Clause (3) may authorise the Administra¬ 
tive Tribunal to receive representations for the 
redress of grievances relating to any matter with¬ 
in its jurisdiction as the President may specify 
in the order and to make such orders thereon 
as the Administrative Tribunal deems fit. It is 
in exercise of the powers that the A. P. Admin¬ 
istrative Tribunal Order, 1975 was passed — 
"All other conditions of Service" not defined in 
the Order —- ‘‘Conditions of Service" couched 

in such wide terms as "all other.** 

and its sweep is so comprehensive that they are 
capable of subsuming all the relief that a per¬ 


son holding a post under a local authority, 
claims which claims are referable both directly 
or indirectly, to the relationship of a person 
holding a public post in the local authority 
under whose control such person has been 
working. The interpretation is in accord with 
Article 371-D (3) and (4) pursuant to which the 
impugned order was passed. (1979) 1 APLJ 
207 (214) (DB). 

(9) Andhra Pradesh Administrative Tribunal 
Order, 1975 dated 19-5-1975 — Construed 
loosely in its widest general sense, this elastic 
phrase "Civil Service of the State" in Cl. (3) 
can be stretched to include the "officers ana 
Servants of the High Court," as well as mem¬ 
bers of the subordinate judiciary. Understood 
in its narrow sense in harmony with the basic, 
Constitution Scheme embodied in Chapters V 
and VI, Part VI and centralised in Arts. 229 
and 235 thereof, the phrase will not take in 
High Court staff, and the subordinate judiciary. 
A 1979 SC 193 (205) : 1978 Lab IC 1672. 

(10) Andhra Pradesh Administrative Tribunal 
Order (1975), Rules 6 and 7 —> Expressions 
‘‘with respect to appointments” in para. 6 and 
"Persons employed'’ in para. 7 —- Interpretation 
of — Writ petition directing respondents to enter¬ 
tain petitioner’s application for selection to a 
civil post — Maintainability —, High Court’s 
jurisdiction is barred. 1979 Lab IC (NOC) 74 
(Andh Pra). 

(11) Order constituting Administrative Tri¬ 
bunal — Writ petition before Supreme Court 
challenging constitutional validity of the Order 
— Grant of stay during pendency of petition 

7T,,K? t , wit * 10ut jurisdiction. 1970 Lab IC 1099 
(1105) (DB) (Andh Pra). 

^ T Provisions of Cl. (k) 

ot Article 371, read with the non obstante clause 
are compared and contrasted with the provi- 

s ; ons .„ of , the .Article 372 (1) of the Constitution 
It will be clear that though both provide for 
continued operation of the earlier laws yet 
under Article 372 (1), pre-Constitution laws 

have been allowed to operate only so far they 
*5.® ^ onsiste ^ t with the provisions of the Con- 
. an .4 th a t so far as they are not sc 
consistent, they have ceased to operate, while 

™371 (k) Of the Constitution, the 
earlier Sikkim Laws have been guaranteed con- 
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<6) 19^“ iTeoTl r 85 t S a-5-1960)! ra ’ ^ ^ A <*« 

OBJECTS AND REASONS A *v« 


,, rt * s Proposed to replace Art. 371 by an¬ 
other article making a special provision with 
respect to the States of Andhra Pradesh and 
Punjab. This article will enable the Presi- 

a? nt c^ t0 x constit ute regional committees of 
the State Legislaive Assembly and secure 


the!r proper functioning by directing suit- 
able notifications to be made in the rules 
of business of Government and in the rules 
of procedure in the Assembly.” —-S. O. R., 
Gaz. Ind.. 1956, Pt. II. S. 2, Ext., p. 221. 


JAMMU AND KASHMIR 

TQ‘;<i A £ 1C!e o 71 S I? a11 be omittGd — See Constitution (Application to J. and K.) Order, 
2954, Para. 2, sub-para. (16) (a). ' 


__ a [371A. Special provision with respect to the State 

Notwithstanding anything in this Constitution,— 

(a) no Act of Parliament in respect of— 


of Nagaland.— (I) 


(i) religious or social practices of the Nagas, , .> 

(ii) Naga customary law and procedure, 

(iii) administration of civil and criminal justice involving decisions ac- 
cording to Naga customary law, 

(iv) ownership and transfer of land and its resources, . , 

shall apply to the State of Nagaland unless the Legislative Assembly 
of Nagaland by a resolution so decides; 

(b) the Governor of Nagaland shall have special responsibility with respect 
o aw and order in the State of Nagaland for so long as in his opinion 
internal disturbances occurring in the Naga Hills-Tuensang Area imme- 

^ e ^ re the formation of that State continue therein or in any 
part thereof and in the discharge of his functions in relation thereto 
, . e . °y e . T * lOT ' shall, after consulting the Council of Ministers, exercise b 
his individual judgment as to the action to be taken: 




Provided that if any question arises whether any matter is or is not ’’a 
matter as respects which the Governor is under this sub-clause required to 1 , . 
act in the exercise of his individual judgment, the decision of the Governor \ ’ 
in his discretion shall be final, and the validity of anything done by the Gov- ' 1 
ernor shall not be called in question on the ground that he ought or ought ; , 

not to have acted in the exercise of his individual judgment: ' ; , 4 ' 

Provided further that if the President on receipt of a'report from the * ! 
Governor or otherwise is satisfied that it is no longer necessary for the Gov¬ 
ernor to have special responsibility with respect to law and order in the State - 
of Nagaland, he may by order direct that the Governor shall cease to have 4> 
such responsibility with effect from such date as may be specified in the order; 

(c) in making his recommendation with respect to any demand for a grant, 
the Governor of Nagaland shall ensure that any money provided by the \ 
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tinned operation even though they or some of 
them are violently inconsistent with or are 
shockingly violative of the provisions of the 
Constitution until they are amended or repealed 
by a competent Legislature or other competent 
authority. (1977) 2 Sikkim LJ 22. 

(13) The Arms Act, 1959 has been validly 
extended to Sikkim even though the correspond¬ 
ing Sikkim Law, being the Sikkim Arms Rules, 
1962 has not been repealed at any time before 
such extension and enforcement. The Sikkim 
Arms Rules, 1962, have automatically stood 
overborne or overthrown and impliedly re¬ 
pealed by the extension and enforcement of tho 
Arms Act, 1959 under Clause (n) of Art. 371-F. 
1979 Cri LJ 310 (318) (Sikkim). 

(14) Expression “enactment**, also includes 
the Rules already made in exercise of powers 


conferred by the enactment — Passport Rules 
(1950) and Registration of Foreigners Rules, 
1939 automatically started to operate in Sikkim 
as a result of extension and enforcement of Ren 
gistration of Foreigners Act (1939) and Passport 
(Entry into India) Act (1920) to and in Sikkim. 
1979 Cri LJ 1281 (1288) : (1978) 4 Sikkim LJ 
75. 

Article 371A 

(1) Scheduled Districts Act (1874), Ss. 6 and 7 

— Validity — Act was not invalid on ground 
of excessive delegation of legislative authority 

— Rules for Administration of Justice and Police 

in the Naga Mills District made in 1906 and 
revised in 1937 — Rules were validly enacted and 
continue to applv in Nagaland and are not also 
hit cither by Article 21 or by Article^ 14 ot 
Constitution. A 1967 SC 212 (223) : 1967 Cri 
LJ 265. 1 
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Government of India out of the Consolidated Fund of India for any speci¬ 
fic service or purpose is included in the demand for a grant relating to 
that service or purpose and not in any other demand; 

(d) as from such date as the Governor of Nagaland may by public notifica¬ 
tion in this behalf specify, there shall be established a regional council 
for the Tuensang district consisting of thirty-five members and the 
Governor shall in his discretion make rules providing for— . 

(i) the composition of the regional council and the manner in which 

the members of the regional council shall be chosen: 

Provided that the Deputy Commissioner of the Tuensang district shall be 

the Chairman ex officio of the regional council and the Vice-Chairman of the 

regional council shall be elected by the members thereof from amongst them¬ 
selves; . •, 

(ii) the qualifications for being chosen as, and for being, members of the 
regional council; 


(iii) the term of office of, and the salaries and allowances, if any, to be 
paid to members of, the regional council; 

(iv) the procedure and conduct of business of the regional council; 

(v) the appointment of officers and staff of the regional council and 
their conditions of services; and 

(vi) any other matter in respect of which it is necessary to make rules 
for the constitution and proper functioning of the regional council. 

(2) Notwithstanding anything in this Constitution, for a period of ten 
years from the date of the formation of the State of Nagaland or for such 
further period as the Governor may, on the recommendation of the regional 
council, by public notification specify in this behalf,— 

(a) the administration of the Tuensang district shall be carried on by the 

Governor; 


(b) 


(c) 


(d) 


(e) 


(f) 


where any money is provided by the Government of India to the Gov¬ 
ernment of Nagaland to meet the requirements of the State of Naga¬ 
land as a whole, the Governor shall in his discretion arrange for an 

equitable allocation of that money between the Tuensang district and 
the rest of the State; 

no Act of the Legislature of Nagaland shall apply to the Tuensang dis¬ 
trict unless the Governor, on the recommendation of the regional coun¬ 
cil, by public notification so directs and the Governor in giving such 
direction with respect to any such Act may direct that the Act shall 
m its application to the Tuensang district or any part thereof have 
effect subject to such exceptions or modifications as the Governor may 
specify on the recommendation of the regional council • 

Provided that any direction given under this sub-clause may be given 
so as to have retrospective effect; & 

the Governor may make regulations for the peace, progress and good 
government of the Tuensang district and any regulations so made may 
repeal or amend with retrospective effect, if necessary, any Act of 

that *district-° F 307 ° ther l3W wWch 15 f ° r the time bein 8 applicable to 

(i) one of the members representing the Tuensang district in the Legis¬ 
lative Assembly of Nagaland shall be appointed Minister for Tuensang 

nh a '?M y - t e Governor on the advice of the Chief Minister and the 
Chief Minister in tendering his advice shall act on the recommendation 
of the majority of the members as aforesaid- endation 

(ii) the Minister for Tuensang affairs shall deal with, and have direct 

access to the Governor on, all matters relatinrr tuJ'r airecr 

but he Shall keep the Chief MinWerTnS^ato^lhl"^ 18 
notwithstanding anything in the foregoing provisions of 1 1.™ 
final decision on all matters relating tvli m s of this clause, the 

made by the Governor in his discrefion- uens ang district shall be 
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(g) in Arts. 54 and 55 and cl. (4) of Art. 80, references to the elected mem¬ 
bers of the Legislative Assembly of a State or to each such member 
shall include references to the members or member of the Legislative 
Assembly of Nagaland elected by the regional council established under 
this article; 

(h) in article 170— 

(i) clause (1) shall, in relation to the Legislative Assembly of Nagaland, 

have effect as if for the word ’sixty’, the words 'forty-six’ had been 
substituted; 

(ii) in the said clause, the reference to direct election from territorial 
constituencies in the State shall include election by the members 
of the regional council established under this article; 

(iii) in clauses (2) and (3), references to territorial constituencies shall 
mean references to territorial constituencies in the Kohima and 
Mokokchung districts. 

(3) If any difficulty arises in giving effect to any of the foregoing provi¬ 
sions of this article, the President may by order do anything (including any 
adaptation or modification of any other article) which appears to him to be ne¬ 
cessary for the purpose of removing that difficulty: 

Provided that no such order shall be made after the expiration of three 
years from the date of the formation of the State of Nagaland. 

Explanation.— In this article, the Kohima, Mokokchung and Tuensang 
districts shall have the same meanings as in the State of Nagaland Act, 1962.] 

(a) Inserted by the Constitution (Thirteenth Amendment) Act, 1962, S. 2 (w.e.f. 
1-12-1963). 

NOTE. — Constitution (Removal of Difficulties) Order No. X, Para. 2, (w.e.f. 1-12- 
1963), provides that Art. 371A shall have effect as if the following proviso 
were added to clause (2) (e) (i) thereof, namely :— 

"Provided that the Governor may, on the advise of the Chief Minister, ap¬ 
point any person as Minister for Tuensang affairs to act as such until such 
time as persons are ehosen in accordance with law to fill the seats allocated 
to the Tuesang district in the Legislative Assembly of Nagaland.”—See Gaz. 
Ind., 29-11-1963, Pt. II, S. 3 (i). Ext., p. 833. 

JAMMU AND KASHMIR 

Article 371A shall be omitted—See the Constitution (Application to J. and K.) 
Order, 1954, Para. 2, sub-para. (16) (a) (as amended by C. O. 74). 

a [371B. Special provision with respect to State of Assam.— Notwithstand¬ 
ing anything in this Constitution, the President may, by order made with re¬ 
spect to the State of Assam, provide for the constitution and functions of a 
committee of the Legislative Assembly of the State consisting of members oi 
that Assembly elected from the tribal areas specified in b [Part I] of the tame 
appended to paragraph 20 of the Sixth Schedule and such number of other 
members of that Assembly as may be specified in the order and for the modi¬ 
fications to be made in the rules of procedure of that Assembly for the con¬ 
stitution and proper functioning of such committee.] 

(a) Inserted by the Constitution (Twenty-second Amendment) Act, 1969, S. 
(25-9-1969). 

(b) Substituted for ’Part A’ by the North Eastern Areas (Reorganisation) Act, 
1971 (81 of 1971) S. 71 (g) (21-1-1972). 

*[371C. Special provision with respect to the State of Manipur. — (1) Not¬ 
withstanding anything in this Constitution, the President may, by order ma 
with respect to the State of Manipur, provide for the constitution and fun 
tions of a committee of the Legislative Assembly of the State consistmg 
members of that Assembly elected from the Hill Areas of that State, for 
modifications to be made in the rules of business of the Government a flnV 

the rules of procedure of the Legislative Assembly of the State and for y. 
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special responsibility of the Governor in order to secure the proper function-; 
ing of such committee. 

(2) The Governor shall annually, or whenever so required by the Presi¬ 
dent, make a report to the President regarding the administration of the Hill 
Areas m the State of Manipur and the executive power of the Union shall 

extend to the giving the directions to the State as to the administration of 
the said areas. 

Explanation.— In this article, the expression "Hill Areas” means such 
areas as the President may, by order, declare to be Hill Areas.] 

(a) Inserted by Constitution (Twenty-seventh Amendment) Act, 1971, S. 5 (15-2- 
, 72). 

M . Special provisions with respect to the State of Andhra Pradesh.— 

xT Tu President ma y b y order made with respect to the State of Andhra 
Pradesh provide, having regard to the requirements of the State as a whole, 
for equitable opportunities and facilities for the people belonging to different 
parts of the State, in the matter of public employment and in the matter of 

State 10111 and dlfferent P rovisi ons may be made for various parts of the 

(2) An order made under clause (1) may, in particular,— 

(a) require the State Government to organise any class or classes of posts 
in a civil service of, or any class or classes of civil posts under, the 
State mto different local cadres for different parts of the State and 
ailot m accordance with such principles and procedure as may be spe¬ 
cified in the order the persons holding such posts to the local cadres so 
organised; 

(b) !oca] f area- ^ ° r ^ ° f the State which sha11 be regarded as the 

(i) for direct recruitment to posts in any local cadre (whether organis¬ 

es^ P under a "hi d ^ 

(ii) Hty d wtthin"the'Stated ^ Cadr6 any loCal autho * 

(iii) for , the Purposes of admission to any University within the State 

or to any other educational institution which is subject to the con¬ 
trol of the State Government; 

(c) specify the extent to which, the manner in which and tho .... 

f“ bi “ “ -*'-«« - r.«rv“to s "ili C ^Tv r 

(i) m the matter of direct recruitment to posts in any such cadre refer 

order; “ S ’ 6 (b) 35 may be s P ecifiad in this behalf in the 

(ii) in the matter of admission to any such Universitv c .u 

tional institution referred to in Lb-clause ber educa * 

in this behalf in the order (b) as may be specified 

Tz tsxzz ™ r Wea °; “v » 

My or other oduc„i„„, Mutton, „ Th.'^fS? U " lv “‘ 

(3) The President may, by order 

ministrative Tribunal for the State of Andhra P * *° nstltution of an Ad¬ 
diction, Powers and authority [intluttnlT anv iu exercise su ch juris! 
nty which immediately before the commencement of th ^ P ™ er and autho ' 
I! conc L Amendmen t ) Act. 1373, was exercisab.e byany * C oZ (other" 


[Vol. 10] 4 A. M. 22 


"A” in the citations stands for AIR 
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Supreme Court) or by any tribunal or other authority] as may be specified 
In the order with respect to the following matters, namely:— 

(a) appointment, allotment or promotion to such class or classes of posts in 

any civil service of the State, or to such class or classes of civil posts 

' under the State, or to such class or classes of posts under the control 
of any local authority within the State, as may be specified in the 
order; 

(b) seniority of persons appointed, allotted or promoted to such class or 
classes of posts in any civil service of the State, or to such class or 
classes of civil posts under the State, or to such class or classes of 
posts under the control of any local authority within the State, as may 
be specified in the order; 

(c) such other conditions of service of persons appointed, allotted or pro¬ 
moted to such class or classes of posts in any civil service of the State 
or to such class or classes of civil posts under the State or to such 
class or classes of posts under the control of any local authority with¬ 
in the State, as may be specified in the order. 

(4) An order made under clause (3) may— 

(a) authorise the Administrative Tribunal to receive representations for 
the redress of grievances relating to any matter within its jurisdiction 
as the President may specify in the order and to make such orders 
thereon as the Administrative Tribunal deems fit; 

(b) contain such provisions with respect to the powers and authorities and 
procedure of the Administrative Tribunal (including provisions with 
respect to the powers of the Administrative Tribunal to punish for 
contempt of itself) as the President may deem necessary; 

(c) provide for the transfer to the Administrative Tribunal of such classes 

of proceedings, being proceedings relating to matters within its juris¬ 
diction and pending before any court (other than the Supreme Court) 
or tribunal or other authority immediately before the commencement 
of such order, as may be specified in the order; 

(d) contain such supplemental, incidentLl and consequential provisions (in¬ 
cluding provisions as to fees and as to limitation, evidence or for the 
application of any law for the time being in force subject to any ex¬ 
ceptions or modifications) as the President may deem necessary. 

(5) The order of the Administrative Tribunal finally disposing of any 
case shall become effective upon its confirmation by the State Government or 
on the expiry of three months from the date on which the order is made, 
whichever is earlier: 

Provided that the State Government may, by special order made in writ- 
ing and for reasons to be specified therein, modify or annul any order o 
Administrative Tribunal before it becomes effective and in such a case, 
order of the Administrative Tribunal shall have effect only in such modified 
form or be of no effect, as the case may be. 

(6) Every special order made by the State Government under the 

to clause (5) shall be laid, as soon as may be, after it is made, before 0 
Houses of the State Legislature. 

(7) The High Court for the State shall not have any powers of sup ef - 
inlendence over the Administrative Tribunal and no court (other than 
Supreme Court) or tribunal shall exercise any jurisdiction, power or* aut 
rity in respect of any matter subject to the jurisdiction, power or auth y 
of, or in relation to, the Administrative Tribunal. 

(8) If the President is satisfied that the continued existence of the^A mi 
islrative Tribunal is not necessary, the President may by order ahol ' sn y 
Administrative Tribunal and make such provisions in such order as ne 
deem fit for the transfer and disposal of cases pending before the 
immediately before such abolition. 
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(9) Notwithstanding any judgment, decree or order of any court, tribunal 
or other authority,— 

(a) no appointment, posting, promotion or transfer of any person— 

(i) made before the 1st day of November, 1956, to any post under the 

Government of, or any local authority within, the State of Hydera-. 
bad as it existed before that date; or 

(ii) made before the commencement of the Constitution (Thirty-second 
Amendment) Act, 1973, to any post under the Government of, or 

any local or other authority within, the State of Andhra Pradesh; 
and 

(b) no action taken or thing done by or before any person referred to in 
sub-clause (a), 

shall be deemed to be illegal or void or ever to have become illegal or void 
merely on the ground that the appointment, posting, promotion or transfer 
of such person was not made in accordance with any law, then in force, 
providing for any requirement as to residence within the State of Hyderabad 
or, as the case may be, within any part of the State of Andhra Pradesh, in 
respect of such appointment, posting, promotion or transfer. 

(10) The provisions of this article and of any order made by the President 
thereunder shall have effect notwithstanding anything in any other provision 
of this Constitution or in any other law for the time being in force. 

371E. Establishment of Central University in Andhra Pradesh.— Parlia¬ 
ment may by law provide for the establishment of a University in the State 
of Andhra Pradesh.] 

(a) Arts. 371D and 371E inserted by Constitution (Thirty-second Amendment) Act. 

1973, S. 3 (1-7-74). 


a [371F. Special provisions with respect to the State of Sikkim.— Not¬ 
withstanding anything in this Constitution,— 

(a) Legislative Assembly of the State of Sikkim shall consist of not less 
than thirty members; 

(b) as from the date of commencement of the Constitution (Thirty-sixth 

Amendment) Act, 1975 (hereafter in this article referred to as the ap¬ 
pointed day)— ' 

(l) 1 AsMmMy for Skkim formed as a result of the elections held in 
Sikkim in April, 1974 with thirty-two members elected in the said 
elections (hereinafter referred to as the sitting members) shall be 
deemed to be the Legislative Assembly of the State of Sikkim duly 
constituted under this Constitution; 

(ii) the sitting members shall be deemed to be the members of the 

Legislative Assembly of the State of Sikkim duly elected under 
this Constitution; and 

(iii) the said Legislative Assembly of the State of Sikkim shall exer¬ 
cise the powers and perform the functions of the Legislative As¬ 
sembly of a State under this Constitution; 

(C) T. th l°f Se ° f ‘he Assembly deemed to be the Legislative Assembly of 
the State of Sikkim under clause (b), the references to the period of 
b [f.ve years] in clause (1) of article 172 shall be construed as references 
to a period of »[four years] and the said period of »[four years] shall 
be deemed to commence from the appointed day; Y J U 

(d) until other provisions are made by Parliament by law there shall 
allotted to the State of Sikkim one seat in the House of the People and 
the State of Sikkim shall form one parliamentary constituency to be 
called the parliamentary constituency for Sikkim- 

(e) the representative of the State of Sikkim in the House of the People in 
existence on the appointed day shall be elected by the members of 
the Legislative Assembly of the State of Sikkim- 
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(f) Parliament may, for the purpose of protecting the rights and interests 

of the different sections of the population of Sikkim make provision for 
the number of seats in the Legislative Assembly of the State of Sikkim 
which may be filled by candidates belonging to such sections and for 
the delimitation of the assembly constituencies from which candidates 
belonging to such sections alone may stand for election to the Legisla¬ 
tive Assembly of the State of Sikkim; 

(g) the Governor of Sikkim shall have special responsibility for peace 
and for an equitable arrangement for ensuring the social and economic 
advancement of different sections of the population of Sikkim and in 
the discharge of his special responsibility under this clause, the Gov¬ 
ernor of Sikkim shall, subject to such directions as the President may, 
from time to time, deem fit to issue, act in his discretion; 

(h) all property and assets (whether within or outside the territories com¬ 
prised in the State of Sikkim) which immediately before the appoint¬ 
ed day were vested in the Government of Sikkim or in any other 
authority or in any person for the purposes of the Government of 
Sikkim shall, as from the appointed day, vest in the Government of the 
State of Sikkim; 

(i) the High Court functioning as such immediately before the appointed 

day in the territories comprised in the State of Sikkim shall, on and 
from the appointed day, be deemed to be the High Court for the State 
of Sikkim; 

(j) all courts of civil, criminal and revenue jurisdiction, all authorities and 

all officers, judicial, executive and ministerial, throughout the territory 
of the State of Sikkim shall continue on and from the appointed day 
to exercise their respective functions subject to the provisions of this 
Constitution; 

(k) all laws in force immediately before the appointed day in the territories 
comprised in the State of Sikkim or any part thereof shall continue to 
be in force therein until amended or repealed by a competent Legisla¬ 
ture or other competent authority; 

0) for the purpose of facilitating the application of any such law as is refer¬ 
red to in cl. (k) in relation to the administration of the State of Sikkim 

and for the purpose of bringing the provisions of any such law into accord 

with the provisions of this Constitution, the President may, within two 
years from the appointed day, by order, make such adaptations and 
modifications of the law, whether by way of repeal or amendment as 
may be necessary or expedient, and thereupon, every such law shall 
have effect subject to the adaptations and modifications so made, and 
any such adaptation or modification shall not be questioned in any 


court of law; 

(m) neither the Supreme Court nor any other court shall have jurisdiction 
in respect of any dispute or other matter arising out of any treaty, 
agreement, engagement or other similar instrument relating to Sikkim 
which was entered into or executed before the appointed day and to 
which the Government of India or any of its predecessor Governments 
was a party, but nothing in this clause shall be construed to deroga 


from the provisions of article 143; 

(n) the President may, by public notification, extend with such re -> trlc *'°^ 
or modifications as he thinks fit to the State of Sikkim any enactmen 
which is in force in a State in India at the date of the notification, 

(o) if any difficulty arises in giving effect to any of the ^ re S°'"®,^°^‘ S '°ny 
’ of this article, the President may, by order, do anything (includi g 

adaptation or modification of any other article) which appear, to 
to be necessary for the purpose of removing that difficulty. 

Provided that no such order shall be made after the expiry of two y 


from the appointed day; 
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(p) all things done and all actions taken in or in relation to the State of 
Sikkim or the territories comprised therein during the period com¬ 
mencing on the appointed day and ending immediately before the data 
on which the Constitution (Thirty-sixth Amendment) Act, 1975, receives 
the assent of the President shall, in so far as they are in conformity 
with the provisions of this Constitution as amended by the Constitution 
(Thirty-sixth Amendment) Act, 1975, be deemed for all purposes to 
have been validly done or taken under this Constitution as so amend¬ 
ed. 

Ca) Inserted by Constitution (Thirty-sixth Amendment) Act, 1975, S. 3 (26-4-75). 

(b) Substituted for words "six years” and "five years” respectively by Constitu¬ 
tion (Forty-fourth Amendment) Act, 1978, S. 43 (6-9-1979). 

372. Continuance in force of existing laws and their adaptation.— (1) 

Notwithstanding the repeal by this Constitution of the enactments referred to 
in article 395 but subject to the other provisions of this Constitution, all the 
law in force in the territory of India immediately before the commencement 
of this Constitution shall continue in force therein until altered or repealed 
or amended by a competent Legislature or other competent authority. 

(2) For the purpose of bringing the provisions of any law in force in the 
territory of India into accord with the provisions of this Constitution, the Pre¬ 
sident may by order make such adaptations and modifications of such law, 
whether by way of repeal or amendment, as may be necessary or expedient’ 
and provide that the law shall, as from such date as may be specified in the 
order, have effect subject to the adaptations and modifications so made, and 

any such adaptation or modification shall not be questioned in any court of 
law. 


SYNOPSIS 


ARTICLE 372 - 

1. Scope. 

2. “Notwithstanding the repeal by this Con¬ 

stitution”. 

3. “Subject to the other provisions of this 

Constitution.’’ 

4. “All the law in force”. 

5. Explanation I. 

6. “In the territory of India.” 

7. “Until altered or repealed or amended 

by a competent Legislature or other com¬ 
petent authority. 

8. President’s power to make adaptations and 

modifications of any law in force — 

Clause (2). 

9. Adaptation of Laws Order, 1950. 

10. “Any such adaptation or modification shall 

not be questioned in a court of law’’ —. 

Clause (2). 

11. Explanation III. 

1 Scope.—— (1) Clause (1) of the article pro¬ 
vides for the continuance of all the law in 
force notwithstanding the repeal of the Indian 
Independence Act, 1947, and the Government 
of India Act, 1935 by Article 395. The con¬ 
tinuance of the law contemplated by this clause 
is subject to the other provisions of the Con¬ 
stitution. A 1950 SC 142 (145) : 1950 Cri LJ 
315. 

(2) The doctrine of adoption propounded by 
Hobbes in his Leviathan that ‘‘the Legislature 
is he, not by whose authority the laws were 
first made, but by whose authority they continue 
to be laws’* is found embodied in Article 372 
of the Constitution of India securing the con" 
timjance in force of the laws. A 1970 AP 375 

(3) The Defence of India Act, 1939, which 
expired on 30-9-1946 could not be deemed to 


have been contimled by virtue of this article. 
A 1954 SC 083 (080) : 1954 Cri LJ 1736. 

(4) This article does not have the effect of 
making Section 6 of the General Clauses Act, 

applicable to the Defence of India Act, 
IJo ), and to the rules and orders made there¬ 
under. A 1957 Pun 265 (268) (DB). 

(5) The rule of construction that the Crown 
is not bound by a statute save by express provi- 
sion or bv necessary implication cannot be call¬ 
ed the law of the land after the Constitution, 
it is not a law in force’ within Article 372 
A 1967 SC 997 (1007) : 1967 Cri LJ 950 (A 
I960 SC 1355 and A 1947 PC 34, Overruled.) 

» Article 37 r nuisl l)e read subject to Arti- 

•• fha SC al ir7l ,, ^l-78 J I ^7^ 19G4) Mys 116 

(7) Between the provision in Art. 372 (3) (b) 

°f .u 9 onst, tuti° n and the words in Section 120 
ot the States Reorganisation Act, 1956, there is 

orrnol>f C tV° n 'fi M h r Iaw as ada P ted or modified 
th n f l- r P ur P ose of future amend- 

Ker" m q (i a 8£ 183) '^. * b °' h *““■ A 1959 

nil ( l Arl t 37 r cannot be invoked for the 

Uo^l?2 CivdT 8 r° the V onc, V sion ^at Sec¬ 
tion i~z, Civil P C. ceased to be in force on 

commencement of Constitution — Applicability 

«»Wr As*? 

S*B® “ o.f Ln^SS"'"”- * ■“» c "i 

President 1S UH ° n J of „ the agreement between 
rnr?r l- Rajpramukh of Travan- 

core-Cochin, the effect of Article 277 has been 

eompJetdy wiped out between the parries and 
it is no longer open to the State to lull back 
upon Article 277 after the expiry of the agree! 
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(3) Nothing in clause (2) shall be deemed— 

(a) to empower the President to make any adaptation or modification of 
any law after the expiration of a [three years] from the commencement 
of this Constitution; or 

(b) to prevent any competent Legislature or other competent authority 
from repealing or amending any law adapted or modified by the Pre¬ 
sident under the said clause. 

Explanation I.— The expression "law in force" in this article shall include 
a law passed or made by a Legislature or other competent authority in the 
territory of India before the commencement of this Constitution and not pre¬ 
viously repealed, notwithstanding that it or parts of it may not be then in 
operation either at all or in particular areas. 

Explanation II. — Any law passed or made by a Legislature or other com¬ 
petent authority in the territory of India which immediately before the com¬ 
mencement of this Constitution had extra-territorial effect as well as effect 
in the territory of India shall, subject to any such adaptations and modifica¬ 
tions as aforesaid, continue to have such extra-territorial effect. 

Explanation III. — Nothing in this article shall be construed as continuing 
any temporary law in force beyond the date fixed for its expiration or the 
date on which it would have expired if this Constitution had not come into 
force. 
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merit. A 1968 Ker 105 (112) (FB). (1964 Ker- 

LJ 738, Overruled.) 

(10) Deputy Minister of State — Not dis¬ 

qualified under Article 191 (1) (a) from being 
member of Legislative Assembly or Legislative 
Council — Protection under Article 191 (2) 

available. A 1968 Bom 219 (221). 

(11) U. P. Agricultural Income-tax Act (III of 
1949) (as amended by U. P. Agricultural In¬ 
come-tax (Amendment) Act (XIV of 1953), Sec¬ 
tion 2, Clause (II), Explanation — Amendment 
bv Explanation is effective under Article? 372. 
1955 All LJ 322 (322, 323) 00 1955 All LJ 325. 

(12) Emergence of new State or change of 
sovereignly witbin State? de>c\s not bring about 
any change* in private rights of its citizens or 
law governing such rights. A 1959 Mad 410 
(417). 

(13) As the Court-fees Act (1870) cannot be 
deemed to have* been continuing as a Central 
Act when the* Constitution came into operation 
it cannot thereafter be considered to be an Art 
of the Union of India. 'Phis is so bv virtue of 
Article 372 (1). A 1960 Bom 96 (98). 

2. “Notwithstanding the repeal by this Con¬ 
stitution.”— (]) This saving clause limits the 
operation of Article 395 to the enactments ac¬ 
tually mentioned therein and excludes Irom its 
operation tire legislation passed under such 
enactments. A 1956 Assam 166 (168) (DB) 00 
A 1956 Cal 222 (223) (DB). 

(2) Article 372 saves Essential Supplies (Tem¬ 
porary Powers) Act, 1946, in spite of the repeal 
of the Indian (Centra) Government and Legisla¬ 
ture) Aet. 1946 on the commencement of the 

Constitution. A 1952 Pat 185 (191) : 1952 Cri 
LJ 493 (FB). 

(3) The* purpose of the first clause of this 
article was clearly to negative the possibility of 
any existing law being held to be no longer in 
force by reason of the repeal of the law which 
authorised its enactment auel it is a safeguard 
usually inserted by elrnftsmen in similar circum¬ 
stances. A 1941 FC 10 (24). 


(4") The use of the expression “notwithstand¬ 
ing the repeal by this Constitution'* can be fully 
explained as one designed to stress the fact of 
the subsidiary legislation being still alive wlule 
the present Act stands repealed. A 1956 Cal 
222 (224) (DB). 

(5) Even an Act repealed by Article 395 will 
continue in force subject to the other provisions 
of the Constitution by virtue of this article. A 
1957 SC 540 (556). 

[But see A 1954 Mad 543 (547) (DB).] 

(6) Section 6 of the General Clauses Act 1897, 
had no application to tlie repeal of statutes 
made by Parliament in England, (which repeal 
has been brought about by the Constitution) 
and it is for this reason that this article pro¬ 
vides that notwithstanding the repeal of those 
statutes, the laws enacted under them and in 
force immediately before the commencement or 
(lie Constitution shall continue in force there¬ 
after also. A 1954 SC 683 (686) : 1954 Cri LJ 
1736. 


(7) Section 6 of the General Clauses Act 
which is made applicable to the interpretation 

the Constitution by Article 367 (1). can have 
io application to preserve rights and privileges 
required while the Government of India Ac 
vas in force. A 1954 SC 158 (163). 

(8) The effect of the words “notwithstanding 
he repeal” is that the existing laws have been 
•ontimious in their operation. See A 194o 

»5 (29). 

(9) Santhal Parganas Settlement Regulations 
Rrgn. 3 of 1872) — Was law in force before 
iclvent of Constitution — Still holds g* ,ol ‘ 
,-ir‘ue of Article 372- A 1969 Pat 3bl (>* 3 ' 

DB). . Tit .i!«i 

(10) The repeal of the Government of *Ii < 

\ct, 1935, would not confer constitutional van- 
lily on a notification, which was ultra vires • 
•out ravening the prohibition as contained 
Section 296 of that Act,, from the date on 
\hit h the Constitution came into force. A i 
Vssani 170 (175) (DB). .. 

(11) The Governor-General having law ujiy 
ssued the Criminal Law Amendment Ordinance 
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Explanation IV. — An Ordinance promulgated by the Governor of a Pro-r 
vince under Section 88 of the Government of India Act, 1935, and in force 
immediately before the commencement of this Constitution shall, unless with-s 
drawn by the Governor of the corresponding State earlier, cease to operate 
at the expiration of six weeks from the first meeting after such commence¬ 
ment of the Legislative Assembly of that State functioning under clause (1) 
of article 382, and nothing in this article shall be construed as continuing any 
fe'uch Ordinance in force beyond the said period. 

[Government of India Act (1935), Ss. 292, 293: See also the India and 
Burma (Existing Laws) Act, 1937 (1 Edw. 8 and 1 Geo. 6, C. 1), S. 1.] 

(a) Substituted for 'two years’ by the Constitution (First Amendment) Act, 1951, 
S. 12 (18-6-1951). 

NOTE :— See the Adaptation of Laws Order, 1950, (C. O. 4), Gaz. Ind., 26-1-1950, 
Ext., p. 449 as amended by S. R. O. 115, Gaz. Ind., 5-6-1950, Pt. II, S. 3, Ext., 
p. 51; by S. R O. 8170, Gaz. Ind., 4-11-1950, Pt. II, S. 3, Ext., p. 903: S. R. O. 
508, Gaz. Ind., 4-4-1951, Pt. II, S. 3, Ext., p. 287: S. R. O. 1140B, Gaz. Ind., 
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No. 38 of 1947 under his powers under S. 72 
of the 9th Schedule of the Govt, of India Act, 
1935 the repeal of the 9th Schedule could not 
affect the continuance of the Ordinance. The 
ordinance is an existing law within the meaning 
of Art. 366 (10) of the Constitution and under 
Article 372 it continues to be in force. A 1974 
All 263 (265). 

3. “Subject to the other provisions of this 
Constitution.”— (1) These words mean that if 
there are other provisions in the Constitution 
which make a law passed before the Constitu¬ 
tion invalid, such a law cannot be continued 
bv the provisions of this article. A 1958 All 
126 (131). 

(2) There is no provision in the Constitution 
similar to S. 241 (5) of the Government of India 
Act 1935, the provisions in Section 241 (5) have 
become obsolete. (1977) 2 Serv LR 782 (792) 
(DB) (Pat). 

(3) What these words mean is that if any 

law happens to be contrary to any provision of 
the Constitution, to that extent that law would 
cease to continue in force, that is, it would be 
rendered void. A 1955 All 99 (104) 00 A 1958 
J & K 29 (34) t 1958 Cri LJ 885 (FB) 00 A 
1964 SC 207 (213, 214). (A 1962 Krr 72 (FB), 
Reversed.) 00 1973 Tax I.R 2503 (2512, 2513, 
2518) : 1973 All LJ 739. 

(4) There is an irreconcilable conflict between 
Section 69 read with Section 29 of the Cochin 
Abkari Act (1 of 1077, M. E.) and Articles 245 
(1) and 246 (3) and hence the provisions of the 
Constitution shall prevail. A 1965 Ker 8 (11, 
12. 13). 

(5) The general intent of the Constitution is 
that pre-existing laws arc* to operate after the 
Constitution only so far as they are* consistent 
with the Constitution and that so far as they 
are not so consistent thev are to cease to ope¬ 
rate. A 1955 Cal 451 (455) (DB). 

(6) Laws which were existing law in territo¬ 
ries other than excluded or partially excluded 
areas would not be existing law under Art. 372 
in redatifm to excluded or partially excluded 
areas. The Land Customs Act. 1924 cannot 
therefore be said to apply to Santhal Parganas 
as an existing law. A 1970 SC 951 (959) ; 1970 
Cri LJ 875. 

(7) Phrase “Subject to the provisions of this 
Constitution” in Art. 372 applied to a law made 
before the Constitution came into force — It 
has no reference to competence of Parliament 
or of a State Legislature to enact such a law 


after Constitution came into force. A 1958 All 
872 (875, 876) : 1959 All LJ 17 (DB). (Reversed 
on another point in A 1962 SC 764.) 

(8) Under Article 372 (1) only such existing 
laws as are in consonance with the scheme or 
the Constitution are saved. 1955 Andh LT 
(Cri) 205. 

(9) The general proposition that the word 
law for the purposes of Article 372, as well as 
for Article 265, need not necessarily he statute 
law hut any law that had the force of law 
prior to the Constitution would be saved by 
virtue of Article 372 has no validity. (1965) 2 
Andh LT 297. 

(10) Notification under Section 27, Bihar and 
Orissa Excise Act (2 of 1915) imposing counter¬ 
vailing duty on foreign liquor imported into 
State saved by Articles 305 and 372 — Later 
notification in 1961, enhancing the duty invalid 
as violating Articles 301 and 304. A 19G0 SC 
1GSG (1G90). 

(11) Expression “subject to other provisions 
of the Constitution” means that if there is con¬ 
flict between pre-existing law and provision of 
the Constitution, latter will prevail — Art. 372 
is subject to Article 278. A 19G4 SC 207 (213, 
214, 215). (A 1962 Ker 72 (FB), Reversed.) 00 
A 1969 Piinj 331 (335). 

(12) The Railway (Local Authorities Taxation) 
Act (1941) creating a liability of the Railway 

-to pay the Municipal Tax could not be said to 
have been continued in force as an existing law 
under Art. 372 of the Constitution the Act of 
1941 is repugnant to Cl. (1) of Art. 285. A 1978 
SC 1803 (1800). (A 1970 Mys 37, Reversed.) 

(13) 4 he U. P. Sales Tax Act (15 of 1948) 
continued to be in force in the State of Uttar 
Pradesh only to the extent to which it did not 
contravene the provisions of Article 286 Cl (1) 
(a). A 1955 All 99 (104). 

(14) The U P. Municipalities Act (2 of 1916) 
was continued in force by Section 292 of the 
Government of India Act, 1935 and Section 18 
(3) ot the Indian Independence Act, 1947 and 
is even now in force by virtue of the provisions 

?96n?l le LJ 37 l8fl. A 1961 A “ 583 < 58fi - 588 > = 

1T d5 > 7 he Ke ™ ] * General Sales Tax Act (11 of 

iw T V?! ate Artide 277 and is there - 

105 U09) ,n (FBf ,S atlVC COmpetence - A 1908 Ker 

Article tha " A . rtic,e 13 - Cltm,e CD doe. 

Article 372 (1) operate as an automatic re- 

peal of a statute at the commencement of tho 

Constitution even if the statute fails to satisfy 
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3-7-1952, Pt. II, S. 3, p. 616 1. Article 382 is omitted by Constitution (Seventh 
Amendment) Act, 1956 (1-11-56). 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in article 372— 

(i) clauses (2) and (3) shall be omitted; 

(ii) references to laws in force in the territories of India shall include references 
to hidayats, ailans, ishtihars, circulars, robkars, irshads, yadashts, State Coun¬ 
cil Resolutions, Resolutions of the Constituent Assembly, and other instru¬ 
ments having the force of law in the territory of the State of Jammu and 
Kashmir; and 

(iii) references to the commencement of the Constitution shall be construed as 
references to the commencement of this Order. 

* See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para (16) 
(b) (14-5-1954). , 


Article 372 —- Note 3 (contd.) 
the test imposed by this Article in the phrase 
‘ subject to the other provisions of this Constitu¬ 
tion.” A 1953 Mad 729 (732) : 1953 Cri LJ 
1364 (DB). 

(17) The words “subject to the provisions of 
this Constitution” do not make this Article sub- 
feet to the provisions of Articles 245 and 246. 
A 1958 All 126 (131). 

(18) Motor Vehicles Act (1939), Chap. IV-A, 
Section 68-B (as amended by Act 100 of 1956) 

— Not void as it is not repugnant to Art. 372 

— It is not a fetter on future legislation. A 1959 
Andh Pra 292 (299, 300) : (1958) 2 Andh VVR 
211 (DB). 

(18-A) The validity of an Act passed by a 
competent Legislature prior to the Constitution 
cannot be tested in the light of the legislative 
distribution of powers effected bv Seventh Sche¬ 
dule. A 1958 All 126 (131) 00 A 1957 Ker 146 
(149, 150) (DB) 00 A 1954 Pat 346 (346, 347) 
(DB). 

(18-B) Though Bihar and Orissa Excise Act 
(2 of 1915), is a pre-Constitution Act, Art. 372 
being subject to the other provisions of the Con¬ 
stitution including the legislative lists in Sell. 7, 
Art. 372 is of no assistance in protecting the 
Act from being challenged as ultra vires. As 
Section 29 of the Act was held ultra vires State 
Legislature* it was held that Section 29 could 
not be protected. ILR (1971) Cut 1186 (1205). 

[Reversed on another point in A 1972 SC 
1816.] 

(19) IT. P. Znmindari Abolition and Land Re¬ 
forms Act (1 of 1951) — Act does not cease to 
he operative* when provincial legislature which 
passed it was dissolved. A 1953 All 92 (93, 94) : 
1952 All I | 677 (DB). 

(20) Scheduled Districts Act (1874), Ss. 6 and 
7 —» Act anel Rules thereunder were ne>t invalid 
on ground eif excessive delegation of legislative 
authority nor are tlu*v hit either by Art. 21 or 
14. A 1967 SC 212 (223) : 19G7 Cri LJ 205. 

(21) The* words “subject to the other provi¬ 
sions of this Constitution** do not render the 
laws passed bv a competent authority as non- 
existent. A 1958 All 126 (131, 132) 00 A 1955 
All 99 HOI' 

(22) The laws which had been passed by the 
Central Le gislature prior to the Constitution do 
not automatically cease to have effect. A 1957, 


Punj 91 (92) : 1957 Cri LJ 540 00 A 1958 
J & K 29 (35) : 1958 Cri LJ 885 (FB) 00 A 1951 
All 816 (817) : 52 Cri LJ 1474 (DB) 00 A 1958 
Cal 365 (373). 

(23) The Essential Supplies (Temporary 
Powers) Act, 1946, which is a Central Act does 
not cease to be in force at the date of the com¬ 
mencement of the Constitution. A 1951 All 
816 (817) : 52 Cri LJ 1474 (DB). 

(24) The Police Act, 1861, remains in force 
at the commencement of the Constitution. A 

1957 Punj 91 (92) : 1957 Cri LJ 540 00 A 1958 
Cal 365 (372). 

(25) Article 13 expressly renders all laws in 
force in the territory of India immediately before 
the commencement of the Constitution void so 
far as they are inconsistent with the Funda¬ 
mental Rights contained in Part III. A 1950 
Cal 274 (285, 280) : 51 Cri LJ UlO (SB) 00 A 

1958 All 126 (131, 132) 00 A 1950 Pat 265 
(270) : 51 Cri LJ 1081 (DB). 

(26) The following laws have been judicially 
held to be inconsistent with Part III and, there¬ 
fore, not continued after the Constitution : 

(a) Section 14, Fugitive Offenders Act, 1881 

(44 and 45 Viet. c. 69) A 1953 Mad 729 

(732, 736) : 1953 Cri LJ 1364 (DB). 

(b) Section 124-A, Penal Code, 1860. A 1951 

Punj 27 (29, 30) : 52 Cri LJ 449 (DB). 

[Note : The validity of this section is now 
not open to question under Art. 19 — See in 
this connection. A 1962 SC 955 (909) : 1962 


J2) Cri LJ 103.] 

(c) Bengal Criminal Law Amendment Act 

1930 and W. B. Security Ordinance 
(No. 2 of 1949). A 1950 Cal 274 (286) * 
51 Cri LJ 1110 (SB). 

(d) C. P. and Berar Public Safety Act, 1948. 

A 1950 Nag 203 (206) : 51 Cri LJ 1372 
(DB). 

(e) The customary Law of Pre-emption a s 

enforced by the Courts prior to the Con¬ 
stitution. A 1954 Hyd 161 (163) (FBI 
00 A 1954 Raj 100 (103) (FB). 

(27) The following laws have been held to 
)e not unconstitutional and hence continued uy 

his Article , _ 

(a) Section 2 (g), Expl. II of C. P.Jand Be«u 

Tav Art (9A of 1947). 1961 MPLJ 


894. 

(b) Section 

1918). 


of Punjab Courts Act (6 o* 

1969 Punj 331 (334, 335) (DB). 
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(c) The Mysore Agriculturists’ Relief Act 

(18 of 1928). A 1965 Mys 54 (58) (FB). 

(d) Madras Motor Vehicles Rules (1940) 

Rule 160-C. A 1956 Andhra 129 (132) 
(DB). 

(e) Mysore House Rent and Accommodation 

Control Order (1948), Cl. 9 (1). A 1961 
SC 272 (274) 

(f) Rajasthan Stamp Law (Adaptation) Act 

(7 of 1952), Section 6, Second Proviso. 
A 1961 Raj 181 (181) (DB). 

(g) Central Reserve Police Force Act (1949), 

not ultra vires the Central Legislature. 
ILR (1974) Andh Pra 405 (43 i) 00 A 
1974 Cal 39 (61) (DB). (A 1973 Cal 56, 
Reversed.) 

(h) The Delhi Special Police Establishment 

Act is an Act validly made under the 
Govt, of India Act, 1935 and continues 
in force after the coming into force of 
the Constitution under Art. 372. A 1970 
Mad 464 (470) 00 (1970) 2 Mad LJ 709. 

(28) The C. P. and Berar Prohibition Act 
(7 of 1938) continues to be in force bv opera¬ 
tion of this article. A 1951 Nag 58 (S4, 85, 87, 
89) : 52 Cri LJ 1140 (FB>. 

(29) The Service Rules framed by the Orissa 
Government prescribing knowledge of Oriva of 
a certain standard do not violate Art. 16, and. 
hence they are continued in force by virtue or 
this Article. A 1955 Orissa 113 (115) (DB). 

(30) Civil Servant — Misconduct prior to 
Constitution — Final action taken after Constitu¬ 
tion should be in accordance with Constitution 
and not according to pre-Constitution Rules 
which ceased to have effect. A I960 Andh Pra 
479 (482) (DB). 

(31) The prerogative of an ex-Ruler of an 
Indian State relating to death sentence is in¬ 
consistent with the provisions of Arts. 72, 161 
and 238 (now repealed) and, therefore, a 
covenant affirming the prerogative no longer 
survives. A 1956 SC 142 (145) : 1956 Cri LJ 
315. 

(32) Every order of an ex-Ruler of a former 
princely State cannot be regarded as law, parti¬ 
cularly those which were in violation of his 
own laws. 1968 Jab LJ 108 (113) (SC). 

(33) Power of Maharaja of Cochin to grant 
suspension, remission or commutation of sentence 
cannot be invoked or exercised after commence¬ 
ment of Constitution. ILR (1955) Trav-Co 788 
(DB). 

(34) Order by Ruler determining nature of 
some grant — Order is final and fully effective 
— Parties cannot question it or can go behind 
It. 1966 Raj LW 469 (DB). 

(35) Article 133 overrides the right of appeal 
under Section 109, Civil P. C. A 1951 Mad 1051 
(1055) (DB). 

(36) The right of appeal under S. 476-B. Cri¬ 
minal P. C., must yield to the restricted right 
of appeal under Article 134 of the Constitution. 
A 1951 Mad 1060 (1063) : 1952 Cri LJ 61 
(DB). 

(37) Section 85 (.5) of the U. P. Panchayat 
Raj Act (26 of 1947). must be read subject to 
the provisions of Articles 226 and 227. A 1952 
All 963 (964) : 1952 Cri I.J 1695 (DB). 

(38) A law may also be repugnant to a law 
made by Parliament and, therefore, it will not 
be continued in force* under this article Tead 


with Article 254. A 1952 Hyd 187 (190) : 1952 
Cri LJ 1740 (FB). 

(39) Regulation 52 of the Regulations framed 
under Section 266, sub-section (3) of the Gov¬ 
ernment of India Act, 1935, is not consistent 
with the Constitution. A 1955 Cal 451 (454, 
457) (DB). 

(40) There is nothing in Sections 3 and 4 of 
the Madhya Bharat Interim Legislative Assembly 
Act (23 of 1949) which is inconsistent with anv 
provision of the Constitution. A 1952 Madh 
Bha 31 (34) (DB). 

(41) The provisions of the Manipur Constitu¬ 
tion Act, continue to remain in force under this 
article. A 1955 Manipur 4J (46) : 1955 Cri LI 
1603. 


4. “All the law in force.”— (1) This expres¬ 
sion is not defined for the purposes of this arti¬ 
cle. In the absence of any definition, the ex¬ 
pression would bear its natural and grammatical 
meaning. A 1956 Assam 166 (169) (DB). 

(2) There is not any material difference be¬ 
tween the expressions “existing law” and a “law 
in force.” The words “law in force” are wide 
enough to include not merelv a legislative enact¬ 
ment but also any regulation or order. A 1955 
SC 25 (31) 00 A 1957 Ker 146 (149) (DB) 00 
A 1966 Assam 29 (34) (DB). (Reversed on an¬ 
other point in A 1972 SC 223.) 

(3) No doubt the expression “law in force” 
has been generally used as synonymous or inter¬ 
changeable with the expression “existing law”, 

is of no avail in taking the matter any fur¬ 
ther. (1957) 33 Cut LT 263 (DB). 

(4) The Letters Patent falls under the defini¬ 
tion of ‘existing law' in Article 366 (10) of the 
Constitution as it is an order made under statu¬ 
tory authority. A 1958 Madh Pra 333 (335, 
336) (DB) 00 A 1977 Cal 239 (240) 00 A 1972 
Cal 470 (477, 478). 

(5) Admiralty jurisdiction was conferred on 
High Court of Bombay bv Clause 48 of Letters 
Patent issued under Charter of 1823 and was con¬ 
tained in Section 106 of the Govt, of India Act 
^ -d Section 223 of the Govt, of India Act 
of 193o and lastly by Arts. 225 and 372 of the 
Constitution ol India. A 1973 Bom 18 (20). 

(6) Bihar Sugar Factories Control Act 1937 
was an existing law within Article 366 (10) and 
continued to he in force under Article 372 till 
the Essential Commodities Act was passed by 
Parliament. A 1969 Pat 8 (9, 10) (DB). 

(J) Punjab Excise Act and the various Rules 
giving effect to the provisions of the said Act 
fall within the category of existing law as de- 
fined by Clause (10) of Article 366 of the Con- 
stitution and their continued application are 
saved by Art. 372 of the Constitution till such 
tunc these are altered, repealed or amended bv 

?108) mPetent Legis,ature - A 1979 Punj 102 


(8) Cantonment Act of 1924 is an existing 
!SI V c 7 ^„es to be in force under Arti- 

? 7 n “1 th ° Constitution and the Canton- 
ment Boards have authority to lew property tax 

l 1979 r MPLJ ^ ACt A 1979 MP 188 (190): 

. Th : v Op*™ Act is a pre-Constitution Law 

Articlff 3™'^ 
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(10) The expression “all the law in force in¬ 
cludes anv statutory law. A 1954 SC CSO (6S2) 
00 A 1953 SC 63 (65) : 1953 Cri LJ 515 00 A 
1954 Trav-Co 131 (135) (FB) 00 A 1952 Pat 185 
(191) : 1952 Cri LJ 493 (FB) °°A 1951 Nag 58 
(84, 85, S7, 89) (FB) 00 A 1962 SC 167 (169, 
170) 00 A 1961 SC 964 (967) oe A 1967 All 15 
(19). 

(11) The expression “existing laws” includes 
not only Acts passed by the Central Legislature 
lint also Acts passed by Governor-General-in- 
Council and the Provincial Legislature on con¬ 
current topics, as well as the rules made under 
any of these Acts. (1967) 69 Bom LR 326 (338) 
(DB). 

(12) There is no repugnancy between Bom¬ 
bay Forward Contract Control Act (64 of 1947) 
and the Essential Supplies (Temporary Powers) 
Act (1946), Article 372 continued both these 
Acts after the Constitution A 1961 SC 823 (827). 

(13) The expression “all the law in force” in¬ 
cludes an Ordinance. A 1956 J & K 26 (27) 
(DB) 00 A 1955 Cal 614 (615) : 1955 Cri LJ 
1582 (DB) 00 A 1955 Pepsu 23 (25) 00 A 1952 
Pat 148 (Pr. 5) : 1952 Cri LJ 476 (DB) 00 A 
1952 Raj 137 (138) (DB) 00 A 1952 Trav-Co 
169) 00 A 1960 SC 1312 (1316) : 1961 Cri 


•r o o 


A 1969 J & K 5 (6) : 1969 Cri LJ 


66 

LJ 

67 


“all the law 
(169) (DB) 00 


is 

in 

A 


165 
(FB). 

(14) An order by a competent authority 
covered by the expression 
force”. A 1956 Assam 166 
1952 Assam 95 (96) (DB). 

(15) The expression “all the law in force** 

includes a rule. A 1956 Andhra 161 (164, 

165) : 1956 Cri LJ 1049 (FB) 00 A 1956 Raj 
145 (150) (DB) 00 A 1955 Pal 381 (384) (DB) 
00 A 1954 Mad 543 (547) (DB) 00 A 1951 Mvs 
65 (65) : 52 Cri Lf 822 (DB) 00 A 1956 Andhra 
161 (164. 165) : 1956 Cri LJ 1049 (FB) 00 
(1967) 9 Orissa JD 139 (DB). 

(16) The Auditor General’s Rules dated 13th 
April 1926 made by the Secretary of State for 
India in Council in exercise of powers vested 
under Section 96-D (1) of tin* Government of 
India Act 1919 arc; a .set of .statutory rules. 
Admittedly those rules were in force at the 
time of commencement of the Constitution in 
1950 and as existing law were continued in 
force under Article 372 of the Constitution. ILK 
(1972) Cut 400 (403). 

(17) (Bom.) Law Officers Conditions of Ser¬ 
vice Rules and Rules for the Conduct of the 
Legal Affairs of Government, It. 58 (5) — 
Rulers though framed under S. 241 (2), Govern¬ 
ment of India Act (1935) are statutory Rules 
and have force of law and in view of Art. 372 
those* roles which were part of the existing law 
continue* to apply even after the commencement 
of 11 1*3 Constitution. (1972) 13 Gnj LR 317 
(321). 

(18) The Cabinet resolution cannot override 
the Rules made under the Government of India 
Act and continued as existing law under the 
Constitution. An executive decision has to 
give wav when it conflicts with a statutory rule. 
1975 I .ill IC 1327 (1331) (Orissa) 

(19) Rules framed by erstwhile Nawab of 

Took are not mere executive orders or domes¬ 
tic instructions — Rules amount to existing 
law within Art. 366 (10). 1961 Raj LYV 386 

(DR). 

(20) So long as the Legislature does not pass 
anv Act regarding the recruitment and condi¬ 


tions of service of the persons appointed to the 
service of the State, the Sadclar-i-Riyasat is 
free to make such rules as it desires in order 
to regulate the conditions of service of the 
State. A 1964 J and K 14 (15) (DB). 

(21) Jaintia Hills Autonomous District (Admin¬ 
istration of Justice) Rules (1953), R. 22 —r Rule 
is valid provision. A 1963 Assam 31 (36) (DB). 

(22) A regulation is a law in force within 
this article. A 1957 All 436 (438). 

(23) Patiala State Forces Regulations —- Pro¬ 
vision being mandatory could not be disregard¬ 
ed — Order against provisions held illegal. 
1LR (1965) 1 Punj 752. 

(24) Regulation 11 (1) of Bihar Public Service 
Commission (Limitation of Functions) — Regula¬ 
tion being an existing Law continues to be in 
force until altered, repealed or amended. A 
1956 Pat 228 (232, 233) (DB). 

(25) Bihar Sugar Factories Control Act (1937) 
is a pre-Constitution Act and it could have 
continued to be in force only till it was altered, 
repealed or amended by a competent Legisla¬ 
ture or other competent authority. A 1970 SC 
267 (269). 

(26) Section 11 of Regulation of 1358-F not 
being in conflict with any of the provisions of 
the Constitution must be held to be in force. 
A 1959 Andh Pra 159 (164, 165) (DB). 

(27) A mere executive order cannot come 
within the definition of “existing law” and is 
not, therefore, “a law in force”. A 1955 SC 
25 (31) 00 A 1956 Trav-Co 117 (118) (FB) 00 
A 1958 Ker 79 (79) (DB) 00 A 1956 Pepsu 26 
(28) 00 A 1966 Madh Pra 32 (34) (DB) 00 A 
1965 Madh Pra 183 (185) (DB). 

(28) Order holding certain houses to be pri¬ 
vate properly of Ruler held to he executive and 
not law. A 1967 Madh Pra 6 (11, 12). 

(29) A notification issued by the Government 

or any competent authority in the exercise of 
delegated power of legislation is a part of the 
law itself. A 1956 Madh B 138 (139) j 1956 

Cri LJ 621 (FB) 00 A 1953 Nag 228 (230) (DB). 

(30) A notification issued in the exercise of 

executive functions cannot he said to he a law 
in force. A 1956 Madh B 138 (139) : 1956 

Cri LJ 621 (FB) 00 A 1952 Trav-Co 14 (19). 

(31) Governor-CeneraPs Order No. 179, D/“ 
12-9-1836 issued under Bengal Army Regula¬ 
tions was purely an executive action without 
any statutory sanction behind it. The Bengal 
Army Regulations have been repealed by Can¬ 
tonment (House Accommodation) Act (11 
1902) which was repealed by Act of 14-3 ana 
then by Act of 1924 which provides for acquisi¬ 
tion of immovable property. The Regulation is 
not an existing law. Therefore the notice give 
by Military Estates Officer to the petitioner to 
vacate the land under his structure by JU ' ' 

]949 based on Governor-Generals Order, U JZ 
12-9-1836 was held illegal. A 1972 HP -*> 

(32) A notification issued by the Governor* 

General under Section 94, sub-section (36 , 

eminent of India Act, 1935, was an order ana 
it was held to come within the expression 1 

in force”. A 1955 SC 25 (31). 

(33) A notification issued under Section ‘ ° 
the Essential Supplies (Temporary Powers! ^ 
1946, was an order and was a law m _ . T j 
A 1957 Madh Pra 145 (147) : 19o7 Cr. LJ 

1134 (DB). . ctnersed- 

(34) Notification enhancing „ tme chftl- 


ing previous notification 


Contractors 
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longing enhancement — High Court holding 
Sections 5 and 10 of Andhra Pradesh (Telangana 
Area) Abkari Act (1 of 1316-F) invalid due to 
excessive delegation — Tax position relegated 
back to Notification prior to 26-1-1950 — Noti¬ 
fication prior to 26-1-50 which would form 
part of the Statute saved by Article 372 of 
Constitution of India — Rates given in Ilali 
currency could be converted into I. G. currency. 
ILR (1970) 1 Andh Pra 1 (22). 

(35) The notification dated 1-12-1961 issued 

by the State Government appointing 1-1-1962 
as the date on which certain provisions of 
Kerala Panchayat Act would come into force 
was held to be a law in force at the time of 
commencement of the Constitution. 1970 Ker 
LT 991. (1969 Ker LT 689, Overruled.) 

(36) The Army Instructions cannot be taken 
to be a law within the meaning of this article. 
A 1955 Cal 543 (547) (DB). 

(37) The Covenants entered into by the 
Rulers of the former Indian States with the 
Government of India have not the status of 
law and are not saved bv this article. A 1955 
Raj 135 (139, 140) (FB) 00 A 1953 Madli B 
65 (74) (FB). 

(38) Laws of Covenanting States continue to 

operate after merger. A 1960 Raj 256 (276) 

(FB). 

(38A) Agreement between Rulers and Com¬ 
pany in shape of contract, exempting company 
from taxes and octroi and granting certain pri¬ 
vileges in return for certain acts done by com¬ 
pany — Agreement is not law. A 1964 SC 
888 (891) 00 A 1963 SC 953 (958, 959) 00 A 

1965 Raj 162 (166) (DB). 

(39) Personal grant by Ruler of Nabha as a 
sovereign — It is law — Grant repudiated by 
new Pepsu State — Repudiation is not act of 
State and Is justiciable in municipal Courts. A 
1960 Punj 644 (645). 

(40) Order by former Ruler of Indian State 
fixing certain monthly allowance to be paid to 
his brother —• Held order was not law. A 

1966 SC 704 (706, 707). (A 1962 Madh Pra 

257, Reversed.) 00 A 1964 SC 1793 (1796, 

1797, 1798, 1799). 

(41) Order by Ruler of former State of 

Rewa granting pension to State servant — 
Order held was not law — Order held did not 
make a grant. A 1966 SC 820 (820, 821). 

(A 1961 Madh Pra 154 (FB), Reversed.) 

(42) Right in forest created by Ruler of 
Indian State by Tharao — Right not recognised 
by Government after merger of State — Right 
cannot be enforced in Municipal Court — 
Tharao held was not law. A 1964 SC 1043 
(1056, 1075, 1082, 1092). (A 1961 Guj 151, 
Reversed.) 

(43) Huzur Shree Shankar Order No. 158, 
D/- 5-5-1932 passed by Ruler of Holkar State 
authorising charging of interest on delayed pay¬ 
ment of industrial tax in respect of a particu¬ 
lar individual was an order purely of executive 
nature. Hence it cannot be treated as ‘existing 
law’ which has been continued after coming 
into force of the Constitution. A 1971 Madh 
Pra 177 (181). 

(44) Managing agent’s commission — No de¬ 
duction can be made in computing profits — 
Notification of Ruler disallowing such deduc¬ 
tion has the force of law. A 1963 SC 332 
(336). 


(45) Kalambandis of 1912 and 1935 


Orders issued by absolute 'monarch like Ruler 
of erstwhile Gwalior State had force of law 
and would amount to existing law. A 1961 
SC 298 (303). (A 1953 Madh B 257, Reversed.) 

(46) Only those orders of the Ruler which 
are jurisprudentially legislative acts will conti¬ 
nue as laws under Article 372. A 1964 SC 
1903 (1910, 1911. 1912, 1913). (A 1960 Madh 
Pra 330, Reverseci.) 

(47) Existing law at the date of the Consti¬ 
tution can only be altered by a statutory provi¬ 
sion -— As Iluzur Order made by Maharaja of 
Baroda in exercise of his sovereign powers had 
a force of law, it was existing law at the date 
of the Constitution when it was not modified by 
any statutory provision. 1969 UJ (SC) 89 (91). 

(48) The Regulations which constituted law 
in the Ex-State of Mayurbhanj continue in 
force under Para 5 (b) of the Administration of 
Mayurbhanj State Order, 1949, Para 4 of the 
State Merger (Governor’s Provinces) Order, 
1949, S. 5 of the Orissa Merged Slate (Laws) 
Act, 1950 and Art. 372 of the Constitution of 
India unless they have been modified or repeal¬ 
ed by any other law passed bv the 
Orissa Legislature. 1972 Lab 1C 1321 (1323) 

3S Cut LT 200 (SB). ((1956) 22 Cut LT 54*, 

Overruled.) 

(49) “All the law in force’’ —- Order dated 
22-1-1938 passed by former Ruler of Kota 
determining nature of ‘Sarola Jagir’ and giving 
it the status of impartible estate governed by 
the rule of primogeniture, although in the past 
\\ had been treated as joint family propertv — 
llc Legislative and not executive action 

— The mere fact that it was laid down for one 
single Jagir and was not a general law ap- 
pncable to others in the State was immaterial 

— r . he Property was held to be governed bv 

!o?o nti? ri,T V2 8c,,ilure * A 1971 SC 910 

(912, 913, 914) ; (1971) 2 SCJ 586. 

(50) Management of Jain temple vesting in 
Ruler of Udaipur State under Law made bv 
him before coming into force of Constitution of 
India and continued to be in the State concern- 
ed by virtue of Art. 372 of the Constitution _ 
It cannot re vest in the Jain shasan on coming 
mto force °f the Omshtution. A 1975 SC 706 
OI4, /15) : (19/o) 1 SCJ 497. 

c } /o, un,al . ) , Sikh Curchvaras Act (8 of 1925), 

C-L1, 7 r? ? ml 8 V Gl,rclawara declared to be a 
8ikh Gurdawara long prior to the Constitution 

and managed by Interim Gurdawara in 1946 

by iMrmaii of Erstwhile Ruler of Patiala State 

—- lhe Firman of the Maharaja was the law 

of I epsu State and having the force of law 

AmTsC 10G0 1 U07 c s e ). by virtue of Art - 37 ~' 

(52) When the laws of a merge d State are 
adopted by an Act of Parliament, thev become 

f L r VS f ° r a P ,lr P oscs and stand on the 

Tndi. aS an n odler , ,aw j 'i force in 

bid a binding equally on the State as well as 

0,1 the citizens. A 1972 Goa 33 (37). 

(53) The Jammu and Kashmir Stamp Act was 
r<!° rt ' e rbefore the commencement of the 

Constitution nf T In r ,a 'f T , hc apP 1 Nation of the 
e.onshtution of India to the State could not 

theiefoie a (Feet the validity or the operation of 

th (54) C Co'Vr 975 i J t (52> (FB) * 

(of) Conditions laid down bv British Cov- 

c-VniVot"' be\r S,H * C l l f f land — Conditions 

wake n in i neC to be ? l , 1,e l inoperative on 
wake of independence and holders of land do 
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not become absolute owners thereof. 1965 Cur 

LJ 752 (Punj). 

(55) The article applies not only to statutory 
enactments then in force but to all laws, in¬ 
cluding even personal laws, customary laws 
and common laws. A 1941 FC 16 (3l> 60 A 
1954 Raj 100 (103) (FB) oa A 1965 Bom 9 
(11) : 1965 (1) Cri LJ 18 (DB) 00 A 1960 Bom 
552 (554) (DB) 00 A 1959 Madh Pra 212 (216) 
(DB) 00 A 1958 Madh Pra 423 (425). 

[But see A 1952 Bom 84 (89) : 1952 Cri LJ 
354 (DB) 00 A 1952 Bom 16 (25) (DB).] 

(56) The article applies to personal and cus¬ 

tomary laws, like Hindu and Muhammadan 
laws. A 1954 Hyd 161 (163) (FB) 00 A 1954 
Raj 100 (103) (FB) 00 A 1956 Cal 222 (224) 

(DB). 

(57) The article applies to the principles of 

English Common Law which have been held 
by judicial decisions to be applicable to India. 
A 1956 Cal 26 (31) 00 A 1955 Bom 305 (313) 
(DB) 00 A 1955 Cal 423 (428) 00 A 1965 SC 
1061 (1068) 00 A 1965 All 474 (477, 478) : 

1964 All LI 956 (DB) 00 A 1961 Punj 292 
(294, 295) 00 A 1959 Punj 533 (534, 535). 

(58) Obiter :— The expression “law in force” 
occurring in Art 372 (1) has been interpreted to 
mean the rules of common law relating to sub¬ 
stantive rights which had been adopted by this 
country and enforced by judicial decisions be¬ 
fore the coming into force of this Constitution. 
The law of defamation which the Courts in 
India have enforced and are enforcing is a 
part of the common law of England. (1976) 
78 Bom LR 125 (146) 00 1977 Tax Lit (NOC) 
17 : (1977) 1 Cal LJ 101. 

(59) Copyright Act of 1914 which substan¬ 
tially applied the English Copyright Act of 
191 i to India is operative law even after com¬ 
ing into force of the Constitution of India by 
virtue of Article 372. A 1971 Bom 48 (51,52). 

(60) The rights to priority of Government 
dues over other dues to he recovered from a 
debtor is a common law right which was re¬ 
cognised in India before the Indian Constitution 
and is preserved after the coining into force of 
the Constitution by reason of Art. 372 of the 
Constitution. A 1970 Mad 190 00 (1971) 73 
Bom LR 623. 

(61) The article occurs in Part XXI of the 
Constitution which provides for temporary and 
transitional provisions. It was necessary that 
file law in force should continue and, there¬ 
fore. instead of using the expression “existing 
law” which refers to statutes, a comprehensive 
expression “all the law in force*’ was used in 
tin- article. A 1956 Assam 166 (169) (DB). 

(62) The expression ‘existing law* as tic-fined 

in Article 366 (10) of the Constitution and oc¬ 
curring in Article 254 can be equated with 
“law in force” as defined in Art. 13 (3) (1?) and 
Art 372 (3). 1979 All LJ 401 (420) (FB). 

(63) The Explanation is not exhaustive but 
onl\ illustrative of the meaning of “law in 
force”, for the purpose of this article. A 1956 
Cal 222 (224) (DB). 

(6-J) The levy, assessment and collection of 
(and revenue, in respect of rvolwari lands, not 
having been rendered illegal by reason of Arti¬ 
cle 265, are continued by force of this article. 
A 1958 Mad 539 (543) (DB). 

(65) The decisions of the Judicial Committee 
of the Privy Council are binding on the High 


Courts as law in force. A 1953 Orissa 117 
(119, 120) (SB) 00 A 1953 Bom 209 (212) 00 A 
1952 Nag 205 (207, 210) 00 A 1965 All 65 (67, 
68) (FB) 00 A 1953 Cal 524 (526) (DB). 

[But see A 1955 Cal 282 (284, 288) : 1955 

Cri LJ 792 (DB) A 1954 Assam 139 (143) 

(DB).] 

(66) The Supreme Court will not be bound 

by the decisions of the Privy Council or of 
the Federal Court. A 1954 SC 245 (249) •• 

A 1964 Cal 396 (399) (DB). 

(67) The law settled by the Federal Court 
will continue to be applicable even after the 
advent of this Constitution till it is altered by 
the Supreme Court or by a competent auth¬ 
ority. A 1959 Andh Pra 359 (360) (DB). 

(68) Privy Council decisions are entitled to 
very great respect. A 1950 SC 169 (171) : 51 
Cri LJ 1270 00 A 1952 Pat 341 (345) (SB). 

(69) In those cases in which judgments of 
Federal Court were reversed by P. C. what 
determines the rights of the parties and to be 
given effect to is the decision of the P. C. be¬ 
cause of Articles 372 and 295. A 1951 Mys 72 
(75) : 52 Cri LJ 992 (FB). 

(70) Treaties which are part of International 

Law do not form part of the law of the land, 
and, unless expressly made so by the legisla¬ 
tive authority, cannot be continued under this 
article. A 1951 Raj 127 (129) : 52 Cri LJ 

1021 (DB). 

(71) After the attainment of a sovereign in¬ 
dependent status, the Courts in India are not 
bound to follow the English rules of Private 
International Law or for the matter of that, 
any rule, excepting their own. A 1952 Cal 508 
(516, 523). 


(72) Section 12 or Section 14 of the Fugitive 

Offenders Act, 1881 (44 & 45 Viet., c. 69), 
which is an Act of the British Parliament, has 
no force in India by reason of the provisions 
of this article. A 1954 SC 517 (519) : 1954 

Cri LJ 1337. 

(73) Institution incorporated under Royal 
Charter — Approval from Privy Council not 
obtained as required by the Charter — Suit by 
member to restrain giving effect to bye-laws not 
maintainable — It could not be said that by 
virtue of Clause 22 of Adaptation of Laws 
Order read with Article 372 of Constitution 
Crown could exercise under Cl. 18 of Charter 
any authority. A 1964 Cal 73 (75, 76). 


(74) Article 372 (1) read with the explanation, 
provides for keeping intact the summary juris¬ 
diction of the High Courts to punish for con¬ 
tempt of Court which was valid law P r * 0r .on 
enforcement of Constitution. A 1960 Pat 430 
(446) : I960 Cri LJ 1254 (FB) 00 A 1969 
Delhi 201 (207) : 1969 Cri LJ S84 (FB) ° A 
1968 Ker 301 (309) : 1968 Cri LJ 1424 (DB). 

(75) Provisions for administration of justice 
made by notification of 1903 did not 

part of law in force in territories of India i * 
mediately before commencement of Conso - 
tion — Hence Article 372 has no application to 
those provisions. (1965) 69 Cal WN 69-. 

(76) Hindu Women’s Rights to Property Act 
(1937), does not apply to devolution or succes¬ 
sion to agricultural lands even after enactment 
of Constitution. A 1965 Punj 254 (256) {UUf 
00 A 1968 Cal 83 (85) (DB). 

(77) Orissa Mining Areas Development Fun 
Act (27 of 1952) — Validity — Subject-matter 
of Act falls under List II, Entries 23 an 
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of Sch. 7 of the Constitution —r Validity not 
impaired by List I, Entries 52 and 54 read 
with Central Act 65 of 1951 and Central Act 
53 of 1958 respectively. A 1961 SC 459 (472, 
473). 

(78) The Madras City Municipal Act having 
been enacted while the powers of the Local 
Legislatures were governed by the Government 
of India Act, 1915, the constitutional validity 
of the legislation is not open to any challenge. 
A 1964 SC 1172 (1174). 

(79) The Regulations contained in Order 
No. 179 of 1836 regarding grant of lands 
situated in cantonment are provisions of a sta¬ 
tutory nature which were continued by the 
Govt, of India Act from 1859 to 1935. They 
must thus be deemed to be continued in force 
in view of Art. 372 (1) of the Constitution. A 
1973 Delhi 169 (176) (DB). 

5. Explanation I.— (1) This Explanation pro¬ 
vides that even though a law has not been 
brought into force at all or in any particular 
area, it shall still be regarded as a ‘law in 
force* if it has been passed by a Legislature or 
other competent authority in the territory of 
India and has not been repealed. A 1956 Cal 
222 (225) (DB). 

(2) The Constitution has given an extended 
meaning to the expression “law in force” by 
including therein any law or any part thereof 
which may not be in operation at the date of 
the commencement of the Constitution at all 
or in particular areas. A 1952 Bom 16 (23, 
24) (DB). 

(3) The phrase “in the territory of India” in 
Expin. I to Article 372, governs the expression 
‘the law made by the authority*. A 1956 
Andhra 161 (165) : 1956 Cri LJ 1049 (FB). 

(4) The term “other competent authority” in 

Explanation I is wide enough to include the 
Governor or any other authority which has been 
empowered to make rules and regulations hav¬ 
ing the force of law. A 1954 All 813 (814, 

815) (DB). 

(5) When the Constitution intends to refer 
to a law which is in force at the time of the 
Constitution it uses the expression 
force” and “existing law” means law 
before the Constitution though it may not have 
been brought into operation in whole or in 
part. A 1954 Mad 621 (631, 632) (DB). 

(6) In this Explanation the emphasis is on 
laws duly passed by a Legislature but not yet 
brought into force. It thus contemplates a par¬ 
ticular class of Acts and does not seek to re¬ 
strict the scope of the expression “law in force” 
in Cl. (1) of the article. A 1956 Cal 222 (225) 
(DB). 

(7) The Police Act, 1861, is a piece of legis¬ 
lation which though in existence does not come 
into force in any area by itself. In view of 
this Explanation, this Act would be a “law in 
force”. A 1957 Raj 28 (29) (DB). 

(8) Held on facts that the expression “ceases 
to be in force” in Cl. 8 of Provinces and States 
(Absorption of Enclaves) Order (1950) was not 
analogous to repeal; it only suspended the ope¬ 
ration of the C. P. and Berar Panchayats Act 
on 20-1-50 so far as the village in question 
was concerned and therefore, that Act continu¬ 
ed to be in force in that village as it was a 
“law in force” as expounded by thu Explana¬ 


“law in 
enacted 


tion. A 1954 Madh B 78 (80) : 1954 Cri LJ 
795 (DB). 

(9) The Indore Stamp Act Adaptation Act 
(5 of 1950), which received the assent of the 
Rajpramukh on 24-11-1949, but became ope¬ 
rative from 29-1-1950 is a law continuing 
in force after the commencement of the Con¬ 
stitution by virtue of this article read with the 
Explanation. A 1956 Madh B 177 (178) (DB). 

(10) In order that a law not in operation at 
the date of the commencement of the Consti¬ 
tution may be included in the expression “law 
in force** it is necessary that it should have 
been passed or made by a Legislature or other 
competent authority before the commencement 
of the Constitution. A 1958 All 126 (131). 

(11) The High Court is a “competent auth¬ 
ority** for the purpose of the Rules of Proce¬ 
dure made by it under the Code of Civil Pro¬ 
cedure. A 1956 Andhra 161 (165) : 1956 Cri 
LJ 1049 (FB). 

(12) The phrase “in the territory of India” 
in this Explanation governs the expression “the 
law made by the authority'*. If the authority 
though residing outside the territory of India, 
had jurisdiction to make law in India, it is a 
law made by an authority in the territory of 
India. A 1956 Andhra 161 (165) : 1956 Cri LJ 
1049 (FB). 

6. “In the territory of India”.—, (1) This 
article refers to those laws which were in force 
in the territory of India and does not in terms 
continue any laws which had international im¬ 
plications. A 1951 Punj 356 (356). 

(2) This article has not the effect of keeping 
alive Section 122 of the British Bankruptcv 
Act, 1914 (4 & 5 Geo. V, C. 59). A 1951 
Punj 356 (356). 

(3) The Imperial Copyright Act of 1911 was 
a law in force in the territory of India imme¬ 
diately before the commencement of the Con¬ 
stitution” and it continues in force by virtue 
of Art. 372 (1). A 1959 Mad 410 (416). 

(4) Article 372 speaks of laws in force in 

territory of India immediately before the com¬ 
mencement of the Constitution. The N. W. 
F. P. Rules though covered by expression, Rule 
m Section 18 of the Independence Act (1947) 
would refer to service under or in the N. W F 
Province and not anywhere. Hence thev 
were not a law in force in the territory of 
India immediately prior to January 26, 1950. 

I he Rules therefore could not continue in 
force in India after the commencement of the 
Constitution. A 1975 Delhi 82 (87) (FB). 

(5) The words “laws in force’* in the terri- 
< j iry India in Art. 35 (b) also occur in Arti- 

cle 372 which continue in force existing laws 
which existed not only in the provinces of Bri- 
t!sh Ma but in all Indian States. In the con¬ 
text of Art 35 (b) and Art. 372 what has to be 

ls f not t v rJ? eth " the Stat e of Hyderabad 
was part of the Territory of India before the 

?k m r^ eme - nt , of the Constitution but whether 

is included in India after its com¬ 
mencement. The same test applies to the old 

A°19?3 e SC'827 t (83 1 ) PrOVinCeS ° f British lndia ' 

a ZJS2" °' ,er f l j or repealed or amended by 

fhoriw? m m? Sla '!£ e , ° r 0,, ‘ cr competent a,.- 
th nty .— ( 1 ) The article recognises the contin¬ 
gency of an existing law being altered, repeal- 

V^ r mi mend f- d i A 1 r 953 260 (260) (DB). 

t-) llie article confers necessary power on a 

competent Legislature or other ' authority to 
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alter, repeal or amend, although the expression 
“until altered or repealed, etc.” is expressed in 
a negative form. (1953) 24 ITR 280 (297) 

(DB) (Cal). 

(3) Protection given to Pre-Constitution Law 
under Article 372 was given to the Amending 
Act of the Pre-Constitution Law as the amend¬ 
ments were intra vires the State Legislature. A 
1970 Mad 152 (153) : (1969) 2 Mad LJ 468. 

(4) Letters Patent (Bombay), Clause 16 — 
States Re-organisation Act (1956), Sections 52 
and 69 — High Courts Act (1861), Ss 1 and 9 
— Jurisdiction conferred by Clause 16 of Let¬ 
ters Patent — Not impervious to legislative 
interference by State Legislature. A 1965 Mys 
76 (84) (DB). 

(5) Power of Parliament to legislate — Power 
overrides restrictions imposed by pre-Constitu- 
tution legislations. A 1966 Pat 375 (378) : 1966 
Cri LJ 1183 (DB). 

(6) Where an authority is given power to 
exercise legislative functions by means of an 
order such order is legislative in its nature. 
1962 Ker LT 766. 

(7) The word “until” ordinarily connotes a 
point of time and the expression “until altered, 
repealed or amended” is equivalent to saying 
“until the alteration, repealment or amendment'*. 
A 1941 FC 16 (31). 

(8) The word “until” in this article does not 
refer to the date on which the law altering or 
repealing or amending the existing law may 
be made, but refers to the date with effect 
from which such law may be made to operate, 
whether that date be in the future or in the 
past. (1953) 24 ITR 280 (297) (DB) (Cal). 

(9) There is nothing in this article which 

debars a competent Legislature, which has 
altered, repealed or amended a previously 
existing law, from giving the new provision a 
retrospective effect from dates earlier than 
when the Act was passed. A 1941 FC 16 (31). 
(A 1940 All 272 (280) (FB), Reversed.) 00 A 
1953 Madh B 65 (74) (FB) 00 A 1941 Lah 182 
(183) (FB) 00 (1953) 24 ITR 280 (297) (DB) 

(Cal) 00 A 1953 Mad 260 (260) (DB) 00 A 

1951 Bom 438 (439) (DB) 00 A 1941 Pat 413 
(414, 415) (DB) 00 ILR (1956) 2 Cal 516 (528) 
(DB). 

(10) Unless there is an Act which actually 
alters, repeals or amends it, that law must, in 
view of the provisions of this article, continue 
in force and cannot be considered as non-exis¬ 
tent. A 1941 FC 16 (31). 

(11) Madras Hindu Religious Fndowments 
Act (II of 1927), S. 69 — Constitutionality —- 
Act was valid and continued to be in force till 
it was replaced by Madras Act (XIX of 1951) 
by reason of Art. 372. A 1963 Andh Pra 292 
(294, 295) (DB). 

(12) It is not absolutely necessary that a sta¬ 
tute must be repealed by express language. 
Repeal, and certainly alteration or amendment, 
can be effected by necessary implication. A 
1941 FC 16 (31). 

(13) If the Bihar Act (Bihar Sugar Factories 
Control Act 1937) provides anything to the 
contrary to the order passed under the Essen¬ 
tial Commodities Act (1955), the same must be 
held to have been altered in view of Article 37:- 
of the Constitution which provides that all 
laws in force in the territory of India imme¬ 
diately before the commencement of this Con¬ 


stitution shall continue in force thereon until 
altered, repealed or amended by a competent 
authority. A 1970 SC 267 (269) : 1970 Cri 

LJ 367. 

(14) The prerogative of the Maharaja of 
Cochin relating to the execution of the death 
sentences must be deemed to have been re¬ 
pealed or abrogated by competent legislative 
authority after the coming into force of the 
Constitution. A 1956 SC 142 (145) : 1956 Cri 
LJ 315. 

(15) The Acts, which are repugnant to each 
other, need not necessarily be of different 
Legislatures; one may be the main Act and 
the other, an amending one. 1955 All LJ 325 
(326). 

(16) The provisions of the two statutes 
should be so incompatible that obedience to 
one should necessarily mean the breach of the 
other. A 1956 Madh B 199 (206) (DB). 

(17) There is a considerable difference be¬ 
tween a case of an implied repeal and the con¬ 
tention that an existing State law shall not 
prevail because it is repugnant to the law 
made by the Parliament. What is repealed 
ceases to exist, and is, excepting for certain 
limited purposes, as if it was never enacted. 
But that is not so with the latter case. A 1956 
Madh B 199 (206) (DB). 

(18) Bombay City Land Revenue Act (2 of 
1876), was in force in India immediately be¬ 
fore the commencement of the Constitution 
and it must continue in force until altered or 
repealed or amended. A 1955 Bom 305 (313) 
(DB). 

(19) Coal Production Fund Ordinance (1944) 
was permanent — Repealing Ordinance (6 of 
1947) after its expiry could not have any effect 
on Ordinance of 1944 to the extent saved. A 
1962 SC 1281 (1286). 

(20) The “Mulki Rules” in force in former 
Hyderabad State to the extent they were not 
inconsistent with the constituional provisions 
were good law even after the Constitution came 
into force until they were repealed by a Par¬ 
liament Act 44 of 1957. ILR (1968) Andh Pra 
101 (109) (DB). 

(21) The protection to earlier law given by 
Article 372 is available only so long there is 
no amendment of the law itself. Besides ex¬ 
press amendment of a statute it may be modi¬ 
fied by necessary implication by competent 
Legislature and it can be done by separate en¬ 
actment. To the extent the Bihar and Orissa 
Municipal Act, 1922 stands impliedly repealed 
bv the Bihar Agricultural Produce Markets Ac 
(16 of 1960) the Municipal Act does not 
continue in force. A 1979 Pat 234 (239). 

8. President’s power to make adaptations 
modifications of any law in force — Clause l A 
— (1) This clause empowers the President 
make such adaptations and modifications 
any law in force as may be necessary or exp 
client and provides that thereafter that law ' 
have effect subject to the adaptations andI m - 
fications so made. A 1950 Nag 203 (206) : 

Cri LT 1372 (DB). , 

(2) The power to make adaptations an 
modifications was given to the Preside 
suit the new circumstances brought a 

the Constitution. A 1951 Cal 120 ( ' 

Cri LJ 934 (FB). force « in 

(3) Bv the expression “any law ini . 

this clause must, of course, be understoi 
existing law as defined by Art. 366 C 
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for non-statutory law, cannot obviously be sub¬ 
ject to any adaptation or modificaation. A 1952 
Bom 84 (89) : 1952 Cri LJ 354 (DB). 

(4) The general intent of the Constitution is 
that existing laws are to operate after the Con¬ 
stitution only so far as they are consistent with 
the Constitution and that so far as they are 
not so consistent, thev are to cease to operate. 
A 1955 Cal 451 (455) (DB). 

(5) The governing direction in this clause is 
that the dealing by the President with existing 
laws must be for the purpose of bringing such 
laws “into accord with the provisions of this 
Constitution*. A 1956 All 321 (323) (DB) 00 
A 1955 Cal 451 (455) (DB). 

(6) As the President has only power to make 
adaptations and modifications for the purpose 
of bringing an Act into conformity with the 
provisions of the Constitution, it follows that 
an adaptation which is inconsistent with any 
provision of the Constitution will be invalid. 
A 1958 SC 468 (488) 00 A 1956 All 321 (323) 
(DB) °® A 1955 Cal 451 (455, 456) (DB). 

(7) An adaptation actually made must be 
construed as if the President had not intended 
to exceed his powers unless the words used 
make it wholly impossible to do so. A 1955 
Cal 451 (455) (DB). 

(8) The mere fact that an Act has been 
made the subject of an Adaptation Order will 
not make the Act valid if it is otherwise invalid 
as offending anv provision of the Constitution. 
A 1941 Lah 182 (184) (FB) 00 A 1950 Cal 
274 (276) : 51 Cri LJ 1110 (SB) 00 A 1953 
Mad 729 (732) : 1953 Cri LJ 1364 (DB) 00 A 
1950 Pat 265 (270) : 51 Cri LJ 1081 (DB). 

(9) The President cannot, by an Adaptation 
Order direct the continuance of an Act repeal¬ 
ed by the Constitution. A 1954 Mad 543 (547) 
(DB). 

(10) Clause (2) is strictly limited to bringing 
an Act into accord with the provisions of the 
Constitution. A 1951 Cal 120 (122) : 52 Cri 
LJ 934 (FB). 


(11) The fact that an Act has not been 
adapted by the President does not affect the 
question whether it continued in force after 
the commencement of the Constitution. A 
1953 Mad 729 (732) : 1953 Cri LJ 1364 (DB). 

(12) There is nothing in the clause to pre¬ 
vent the President from repealing the wnole 
or a part of anv existing law. A 1951 SC 128 
(129) : 52 Cri LJ 860 00 A 1954 Bom 505 
(507) (DB). 

(13) Where the President, under Article 373, 
exercises the powers of Parliament conferred by 
Art. 22 (7) it is not tantamount to exercising 
his power of adaptation under Clause (2). A 
1950 Nag 203 (206) : 51 Cri LJ 1372 (DB). 


r After the imposition of the Presidents’ 
in Pepsu under Article 356 the President 
was competent to promulgate under Article 309 
read with Arts. 313 and 372, the Bank of Pati¬ 
ala Regulation and Management Order, 1954 
superseding the commands of the Ruler of 
erstwhile Patiala State dated 8-4-1941 which 
had the force of law. A 1963 Puni 345 (349 
350) (DB). V ’ 


9. Adaptation of Laws Order, 1950._ (1) 

Clause 3 of the Order does not in anv wav 
confer, recognise or continue the power of the 
High Court to prescribe court-fees for the Ori¬ 


ginal Side of the High Court, nor does Cl. 22 
thereof save such power. A 1954 Mad 543 
(547) (DB). 

(2) Clause 19 of the Order cannot be so 
construed as if it purported to keep in force 
even laws which might be inconsistent with 
the Constitution. A 1955 Cal 451 (457) (DB). 

(3) Clause 23 of the Order cannot be said 
to substitute the Supreme Court in the place 
of the State Judicial Committee of the former 
Hyderabad State. A 1956 Hyd 136 (138) (DB). 

(4) It has been held that Clause 28 of the 

Order which directs a Court to construe the 
law with all such adaptations as are necessary 
for the purpose of bringing it into accord with 
the provisions of the Constitution, notwithstand¬ 
ing that the Order makes no provision is con¬ 
trary to the express provisions of Cl. (2) of 
this article. A 1950 Cal 274 (285, 286) : 51 

Cri LJ 1110 (SB). 

(o) It has been held that the adaptation or 
modification made by way of amending Sec¬ 
tion 1 (3) of the Essential Supplies (Temporary 
Powers) Act, 1946, so as to substitute “the 1st 
day of April 1951“ for the period originally 
mentioned in the sub-section was neither illegal 
nor beyond the competency of the President 
within the meaning of this clause. A 1952 Pat 
185 (191, 192) ; 1952 Cri LJ 493 (FB). 


cl . m terms preserves the powers 

ot the High Court derived under the Letters 
Patent and the rules already made by the High 
Court are continued under this article. Even 
assuming that the Order by implication revok- 
ecl the powers of the High Court conferred bv 
the Letters Patent, the rules alreadv made are 
saved under the express provisions of Clause 17 

of th ls Order A 1956 Andhra 161 (165) : 1956 
Cn LJ 1049 (FB). 

Fl iS/v tiv ? °? ender s Act, 1881 (44 & 
• vice., c. o9), has been left severely alone 
m the Adaptation Order. It has, therefore, 

C A ea ?^/°rJl )e ~ in force after the Constitution. 
A 19o4 SC 517 (519) : 1954 Cri LJ 1337. 

(8) The definition of ‘State* in S. 3 (58) (b> 

, oS-,S enc Tu Clauses Act, adapted under Arti¬ 
cle 372 by the Adaptation of Laws Order 1950 
can be used to interpret the word ‘State’ used 
w 1 the Constitution only when a State is Part A 

La“ IC 974 (DB®. DeIM 246 (252 ’ 253) : 1969 


i ii suc * 1 adaptation or modification 

shal! not be questioned in a Court of law” _ 

C ause (2).—» (1) In spite of these words in 

, au f e lt: 1S the established view that an 

adaptation, which is inconsistent with any pro¬ 
visions of the Constitution, is invalid and its 
a U io£q co 11 i b /o questioned in a Court of law. 

(DB ? 58 SC 468 (488 °° A 1955 CaI 451 

1 i Th , e last Words of Clause (2) only pre- 
rt" ded ^ action of the President in making 
the adaptation from being questioned in a 
Court of law. A 1955 Cal 451 (455) (DB). 

lJSJi nder < t l3 r use ., (2) the President cannot 
gislate except for the purposes of bringing the 

provisions of any law in force into accord with 

the provisions of the Constitution and so he 

cannot, by an Adaptation Order extend 'the 

LJSM^FB)^ A 1951 Cal 120 (122) : 52 Cli 

v,rlf,L A pPp™ 1 ' 00 mad*’ hy the President bv 
virtue ot his special power under Clause (2) is- 
nonetheless, a “law” although under the last 
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a [372A. Power of the President to adapt laws.— (1) For the purposes of 
bringing the provisions of any law in force in India or in any part thereof, 
immediately before the commencement of the Constitution (Seventh Amend¬ 
ment) Act, 1956, into accord with the provisions of this Constitution as am¬ 
ended by that Act, the President may by order made before the 1st day of 
November, 1957, make such adaptations and modifications of the law, whe¬ 
ther by way of repeal or amendment, as may be necessary or expedient, and 
provide that the law shall, as from such date as may be specified In the 
order, have effect subject to the adaptations and modifications so made, and 

any such adaptation or modification shall not be questioned in any court of 
law. 

(2) Nothing in clause (1) shall be deemed to prevent a competent legis¬ 
lature or other competent authority from repealing or amending any law 
adapted or modified by the President under the said clause.] 

(a) Inserted after article 372 by the Constitution (Seventh Amendment) Act 1956, 
S. 23 (1-11-1956). 

NOTE:— See the following Adaptation Orders so made— 

(1) Adaptation of Laws (No. 1) Order, 1956, Gaz. Ind., 1-11-1956, Pt. II, 
S. 3, Ext., p. 2261. 

(2) Adaptation of Laws (No. 2) Order, 1956, ibid, p. 2263. 

(3) Adaptation of Laws (No. 3) Order, 1956, Gaz. Ind., 31-12-1956, Pt. II, 
S. 3, Ext., p. 2775. 

JAMMU AND KASHMIR 

Article 372A shall be omitted—See the Constitution (Application to J. and K.) 
Order, 1954, Para. 2, sub-para. (16) (a) (as amended by C. O. 56). 


Article 372 — Note 10 (contd.) 
words of Clause (2), such provision, unlike 
legislative provisions in general, is specially 
made exempt from being questioned in a Court 
of law. A 1958 SC 408 (487, 488). 

11. Explanation III.— (1) The Explanation 
III does not apply to the Indian Independence 
Act, and hence, notwithstanding the repeal of 
the Act, the Indian Independence (Legal Pro¬ 
ceedings) Order, 1947, continues in force 
under Clause (1) of this article. A 1956 Cal 
222 (223) (DB). 

(2) The expression “temporary law” in Ex¬ 
planation III was held to include an Ordinance 
promulgated bv the Rajpramukh of a Part B 

State. A 1951 Madh B 149 (153) : 52 Cri LI 
1407 (FB). 

(3) The Explanation merely provides that 
temporary statutes will not have their lives au¬ 
tomatically extended by virtue of the provisions 
of Clause (1). A 1952 Cal 118 (120). 

(4) If as a result of the operation of any 
other article, a legal position, which was 
brought about by a temporary law, is perpe¬ 
tuated and continued after the Constitution, 
the result cannot lie avoided bv invoking Ex¬ 
planation III. A 1951 Madh B 149 (152) : 52 
Cri LJ 1467 (FB). 

(5) Where a temporary Act mentions a cer¬ 
tain period for its duration and the President’s 
Adaptation Order, purely as a matter of adap¬ 
tation under Clause (2) of this article, replaces 
the words used in the temporary Act relating 
to its duration by words which specify a cer¬ 
tain date for the expiration of the Act, there 
is no question of tin* temporary Act being con¬ 
tinued in force hevond the date on which it 
would have expired and hence, Explanation III 


does not come into play in such a case at all. 
A 1952 Pat 185 (192) : 52 Cri LJ 493 (FB). 

(6) Where a temporary Act expires, it should 
he regarded as having never existed except as 
to matters and transactions past and closed. 
A 1957 Punj 265 (268) (DB). 

Article 372-A 

(1) Definition of ‘State* in Sec. 8 (58) (b) 

General Clauses Act as adopted under Arti¬ 
cle 372-A not applicable for interpreting con¬ 
stitution. A 1969 Delhi 246 (252, 253) : 1969 
Lab IC 974 (DB) 00 1975 Lab IC 1265 (1271, 
1272) (FB) (Delhi) 

(2) Adaptation of Laws (No. 1) Order 1950 
substituting a new Clause (58) in Section 3 of 
the General Clauses Act was issued by the 
President under the power conferred on him 
by Art. 372-A of the Constitution. The Cl. (58) 
provided that the expression “State shall** as 
respects any period after the commencement ot 
the Constitution (7th Amendment) Act, 1950 
shall include a “Union territory”. Consequently 
‘Union Territories* are ‘States’ for purposes or 
Article 312 of the Constitution. A 1976 SC 
1856 : 1976 Lab IC 1194 (1197). (ILR (1989J 
Delhi 1214, Reversed.) 

(3) Delhi Special Police Establishment Act 

(1946), Section 2 — Substitution of 

“Union Territories*’ for words “Part C States 
by Adaptation of Laws Order (3 of 195w , 
Does not bring Act of (1946), into conflict wi 
Entrv 80. A 1970 SC 1126 (1131). (A 
Delhi 330 (342, 344) (DB), Affirmed.) 

(4) Delhi Special Police Establishment Ac** 
1946. which has been enacted validly priory 
the Constitution cannot become unconstitu 
inerelv because of the adaptation made 

bv the President under Art. 372-A. A 1969 Deltu 

330 (344) (DB). 
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373. Power of President to make order in respect of persons under pre¬ 
ventive detention in certain cases. — Until provision is made by Parliament 
under clause (7) of article 22, or until the expiration of one year from the 
commencement of this Constitution, whichever is earlier, the said article shall 
have effect as if for any reference to Parliament in clauses (4) and (7) there¬ 
of there were substituted a reference to the President and for any reference 
to any law made by Parliament in those clauses there were substituted a re¬ 
ference to an order made by the President. 


JAMMU AND KASHMIR 

Article 373 shall be omitted—See the Constitution (Application to J. and K.) 
Order, 1954, Para. 2, sub-para. (16) (a). 

374. Provisions as to Judges of the Federal Court and proceedings pend¬ 
ing in the Federal Court or before His Majesty in Council.— (1) The Judges 
of the Federal Court holding office immediately before the commencement of 
this Constitution shall, unless they have elected otherwise, become on such 
commencement the Judges of the Supreme Court and shall thereupon be en¬ 
titled to such salaries and allowances and to such rights in respect of leave 

of absence and pension as are provided for under article 125 in respect of 
the Judges of the Supreme Court. 


Article 373 

(1) Neither the Parliament nor the President 
acting under Article 373 can prescribe what it 
or he is empowered to do under Art. 22 (7) (a) 
and (b) in respect of detention made under a 
law in force prior to the commencement of the 
Constitution. A 1951 Mad 1015 (1041) : 1952 
Cri LJ 170 (DB). 

(2) Powers of President under Article 373 
are not wider than those conferred on Parlia¬ 
ment by Art. 22 (7) and therefore he cannot 
order the continuance of detention of a person 
even in a case not covered by that clause. A 
1950 Nag 203 (207) : 51 Cri LJ 1372 (DB). 

(3) Section 2 (1) (a) being still extant is 

‘any law' within the meaning of expression used 
in sub-clause (a) of Clause (7) of Art. 22 and 
hence the President can by virtue of powers 
conferred on him, by order, prescribe the cir¬ 
cumstances under which the period of deten¬ 
tion may extend beyond three months without 
obtaining the opinion of the Advisory Board. 
A 1950 Nag 203 (207, 208) (DB) 

(4) The Preventive Detention (Extension of 
Duration) Order dated 26th January, 1950 and 
purported to be signed by Governor-General is 
of no value at all for purposes of adaptation 
of the Constitution Act; nor can it be of any 
value for purpose of Article 373 because under 
that Article, it Ls only the President who can 
act after the commencement of the Constitu¬ 
tion. A 1950 Pat 265 (280) : 51 Cri LJ 1081 
(DB). 

Article 374 

(1) Where a suit in respect of a dispute con¬ 
cerning a document of the description referred 
to in Article 363 was filed in the Federal Court 
before the Constitution came into force and 
stood transferred to the Supreme Court under 
Clause (2) of this article after the Constitution 

**A” im the citations 

(VoL 10] 4 A, M. 23 


came into force, the Supreme Court will have 
no jurisdiction to hear and determine those 

2^r e (258) y Vartue ° f Article 303 - A 19 S 1 SC 

effect Tvf e ^T^ ter ' Par tu°^ . C ] ause (2) has not the 
fal Conn- 5 ^ e . Judgments of the Fede- 

of the rnncVl V t- ed b -i° re L the commencement 
SLati Const,t , utl ° n with the same authority as 
P£ cede »* as the decisions of the 

?o? re ^ e -i C w rt ’ JSP 4 Bom 351 (357) (DB) 
#o A . Mys ^2 (75) : 52 Cri LJ 992 (FB) 

A 19o3 Punj 118 (120, 122) oa A IQ 6 ?*? Rnm 

37 (46) (DB) •• A 1951 All 205 (221MDB) 
396 B (DB)J A 1951 Mad 115 < 119) = 52 “ LI 

(3) The High Courts in the former Indian 
States were not bound immediately before the 
commencement of the Constitution by the iudg! 
ments of the Federal Court or the Privy Coun- 

tinue Vo be ^ ** £° si tion Villc“. 

f ° be ™ e , same even after the comimr 

A 1931 

Si"! * i/^nd C 8 m Vbomio 0 n Pe o r f a V?"vv 0 Co S ^' 

SS&T&s-'F'-sbs'' 3 

Act. A 1960 lc 868 B (809r8lVr editary ^ 

Judieiial ra Commi ttee ° V f ^TlVderabad> v * 0 

vested in th*> u,*„u r> ” ya erabad having been 

a stamtory Re^lfu OI p OU ^.I f Hyderabad‘’under 

not pending before th#» f U S b • P™ cee d ,n g was 
hence was not Mokl ? ^ dlcial Committee and 

Supreme^Court W 1959 to fhe 

165) (DB). 59 Pra 159 (164, 


stands for AIR 
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* 


(2) All suits, appeals and proceedings, civil or criminal, pending in the 
Federal Court at the commencement of this Constitution shall stand removed 
to the Supreme Court, and the Supreme Court shall have jurisdiction to hear 
and determine the same, and the judgments and orders of the Federal Court 
delivered or made before the commencement of this Constitution shall have 
the same force and effect as if they had been delivered or made by the Sup¬ 
reme Court. 

(3) Nothing in this Constitution shall operate to invalidate the exercise of 
jurisdiction by His Majesty in Council to dispose of appeals and petitions 
from, or in respect of, any judgment, decree or order of any court within 
the territory of India in so far as the exercise of such jurisdiction is auth¬ 
orised by law, and any order of His Majesty in Council made on any such ap¬ 
peal or petition after the commencement of this Constitution shall for all 
purposes have effect as if it were an order or decree made by the Supreme 
Court in the exercise of the jurisdiction conferred on such Court by this 
Constitution. 


(4) On and from the commencement of this Constitution the jurisdiction 
of the authority functioning as the Privy Council in a State specified in 
Part B of the First Schedule to entertain and dispose of appeals and petitions 
from or in respect of any judgment, decree or order of any court within 
that State shall cease, and all appeals and other proceedings pending before 
the said authority at such commencement shall be transferred to, and dispos¬ 
ed of by the Supreme Court. 


(5) Further provision may be made by Parliament by law to give effect 
the provisions of this article. 

JAMMU AND KASHMIR 



In its application to the State of Jammu and Kashmir, In Art. 374,— 

(i) in clause (4), the reference to the authority functioning as the Privy Council 
of a State shall be construed as a reference to the Advisory Board constituted 
under Jammu and Kashmir Constitution Act, 1996, and references to the 
commencement of the Constitution shall be construed as references to the 
commencement of this Order; 

(li) Clauses (1), (2), (3) and (5) shall be omitted—See Constitution (Application 
to J. and K.) Order, 1954, Para. 2, sub-para. (16) (a), (c). 


375. Courts, authorities and officers to continue to function subject to 
the provisions of the Constitution.— All courts of civil, criminal and revenue 
jurisdiction, all authorities and all officers, judicial, executive and ministerial, , 

throughout the territory of India, shall continue to exercise their respective 
functions subject to the provisions of this Constitution. 


Article 374 (contd.) 

(0) Law settled by the Federal Court will 
continue to be applicable even after the advent 
of the Constitution till it is altered by the 

Supreme Court or by a competent authority. 

A 1950 Andh Pra 359 (360) 00 A 1961 Cal 

125 (133) (SB) 00 A 1955 Orissa 160 (102) 

(DB). 

Article 375 

(1) Where a Magistrate in Hyderabad territory 
had become duly vested with jurisdiction to try 
a criminal case pending before him, the subse¬ 
quent transfer of the territory where the offence 
was committed, to the State of Bombay under 
the India and Hyderabad Exchange of Enclaves 
Order. 1950. will not affect the vested jurisdic¬ 
tion A 1950 Hyd 71 (72) : 52 Cri LJ 1398 

COB). 


* * 


(2) The Speaker though an officer of the 
Legislature will not come within the categoiy 
of officers contemplated by this article. A 
Trav-Co 60 (09) : 1950 Trav-Co LR 215. 

(3) A village Munsif who claims to be' Jj® 
office at die commencement of this , on f c( j 
tion in spite of an order of dismissal P a - 
against him long before, does not continix 
function as such by virtue of this article. . 
1952 Mad 805 (871) (DB). 

(4) The General Manager of the Ea** 

Railway Administration who was ex-ofoci*) 
orised to act for the Dominion of I n 9*? Raft 
pect of all judicial proceedings involvi g ^ 
Indian Railway Administration will 00 nr# > me nt 
function as such even after the ^ 

of the Constitution by virtue of this artJCiP* 

1950 Pat 511 (517) (DB). 
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376. Provisions as to Judges of High Courts. — (1) Notwithstanding any¬ 
thing in clause (2) of article 217, the Judges of a High Court in any Province 
holding office immediately before the commencement of this Constitution 
shall, unless they have elected otherwise, become on such commencement the 
Judges of the High Court in the corresponding State, and shall thereupon be 
entitled to such salaries and allowances and to such rights in respect of leave 
of absence and pension as are provided for under article 221 in respect of 
the Judges of such High Court. 

a [Any such Judge shall, notwithstanding that he is not a citizen of India, 
be eligible for appointment as Chief Justice of such High Court, or as Chief 
Justice or other Judge of any other High Court.] 

(2) The Judges of a High Court in any Indian State corresponding to any 
State specified in Part B of the First Schedule holding office immediately be¬ 
fore the commencement of this Constitution shall, unless they have elected 
otherwise, become on such commencement the Judges of the High Court in 
the State so specified and shall, notwithstanding anything in clauses (1) and 
(21 of article 217 but subject to the proviso to clause (1) of that article, con¬ 
tinue to hold office until the expiration of such period as the President may 
by order determine. 

(3) In this article, the expression "Judge” does not include an acting 
Judge or an additional Judge. 

(&) Added by the Constitution (First Amendment) Act, 1951, S. 13 (18-6-1951>. 

JAMMU AND KASHMIR 

Article 376 shall be omitted—See Constitution (Application to J. and K.) Order, 
1954. Para. 2. sub-para. (16) (a> (14-5-1954). 


377. Provisions as to Comptroller and Auditor-General of India._ The 

Auditor-General of India holding office immediately before the commence¬ 
ment of this Constitution shall, unless he has elected otherwise, become on 
such commencement the Comptroller and Auditor-General of India and shall 
thereupon be entitled to such salaries and to such rights in respect of leave 
of absence and pension as are provided for under clause (3) of article 148 in 
respect of the Comptroller and Auditor-General of India and be entitled to 
continue to hold office until the expiration of his term of office as determin¬ 
ed under the provisions which were applicable to him immediately before 
such commencement. 

JAMMU AND KASHMIR 


Article 377 shall be omitted—See Constitution 
1954, Para. 2, sub-para. (16) (a) (14-5-1954). 


(Application to J. and K.) Order, 


378. Provisions as to Public Service Commissions. — (1) The members of 
the Public Service Commission for the Dominion of India holding office im¬ 
mediately before the commencement of this Constitution shall unless they 
have elected otherwise, become on such commencement the members of the 
Public Service Commission for the Union and shall, notwithstanding anything 
in clauses (1) and (2) of article 316 but subject to the proviso to clause (21 of 
that article, continue to hold office until the expiration of their te™ of of- 


Article 375 (contd.) 

(5) On coming into force of the Constitution, 
the laws prevailing in different parts of the 
country and the Courts which administered them 
were continued by virtue of the express provi* 
•ions in Articles 372 and 375. A 1955 Madb 
Bha 1 (11) <FB). 

Article 376 

, .(1) Clause 2 provides for the continuance in 
office of the Judges of the High Courts hj the 


* ndia " S,at ? w hich were incorporated 
as I art B States under the Constitution. In the 

Shev °cLTh- Judge ?* ^ clause provides that 

the y pr C e^d.r tmUe u” °? Ce f ° r SUch tinu> as 

hnlnJ iU Tif V by ord f r determine, notwith- 
Hmit they may have passed the age 

limit of sixty years for retirement of High Court 

(46 S 53) "(DB). ArtiC ‘ e 217 ’ A 1951 WCo 45 
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lice as determined under the rules which were applicable immediately 
fore such commencement to such members. 

(2) The members of a Public Service Commission of a Province or of a 
Public Service Commission serving the needs of a group of Provinces hold¬ 
ing office immediately before the commencement of this Constitution shall, 
unless they have elected otherwise, become on such commencement the mem¬ 
bers of the Public Service Commission for the corresponding State or the 
members of the Joint State Public Service Commission serving the needs of 
the corresponding States, as the case may be, and shall notwithstanding any¬ 
thing in clauses (1) and (2) of article 316 but subject to the proviso to cl. (2) 
of that article, continue to hold office until the expiration of their term of 
office as determined under the rules which were applicable immediately be^ 
fore such commencement to such members. 

JAMMU AND KASHMIR 

Article 378 shall be omitted—See Constitution (Application to J. and K.) Order 
1954, Para. 2, sub-para. (16) (a) (14-5-1954). 


®[378A. Special provision as to duration of Andhra Pradesh Legislative 
Assembly.— Notwithstanding anything contained in article 172, the Legisla¬ 
tive Assembly of the State of Andhra Pradesh as constituted under the pro¬ 
visions of Sections 28 and 29 of the States Reorganisation Act, 1956, unless 
sooner dissolved, continue for a period of five years from the date referred 
to in the said Section 29 and no longer and the expiration of the said period 
shall operate as a dissolution of that Legislative Assembly.] 

(a) Inserted by the Constitution (Seventh Amendment) Act, 1956 S 24 (1-11- 

1956). ' 


JAMMU AND KASHMIR 


Article 378A shall be omitted—See Constitution (Application to J. and K.) 
Order, 1954, Para. 2, sub-para. (16) (a) (as amended by C. O. 56.) 


379—391. [Omitted by the Constitution 
S. 29 and Sch. (1-11-1956).] 


(Seventh Amendment) Act, 1956, 


392. Power of the President to remove difficulties.— (1) The President 
may, for the purpose of removing any difficulties, particularly in relation to 
the transition from the provisions of the Government of India Act 1935 to 


Article 378-A 

(1) After the passing of the States Reorganisa¬ 
tion Act, 1956, the new State of Andhra Pra¬ 
desh was formed by addition of some districts 
of Hyderabad to Andhra. The number of the 
sitting members of Hyderabad Assembly who 
would become members of Andhra Pradesh on 
1-11-1956 was, however, only a little more than 
half the number of the then existing Andhra 
Assembly. It was, therefore, decided that 
general elections for the Hyderabad area only 
should be held and not for the whole of the 
Andhra Pradesh. Section 29 of the States Re¬ 
organisation Act 1956. gives effect to this deci¬ 
sion. The present article which was inserted 
by the Constitution (Seventh Amendment) Act, 
1956, provides for the duration of the period 
of five years of the Legislative Assembly of 
Andhra Pradesh formed under the above condi¬ 
tions. Gazette of India, Dated 18-4-1956, 
Part II, Section 2, Extra, p. 223 (282). 

Article 392 

(1) The Constituent Assembly being invested 
by British Parliament with all powers of the 


^.isteture to frame the Constitution 
decided to bring the Constitution into being in 
two mstalments and enacted this Article so that 
this Article and certain others should come into 

CWfitK ° nCC 1 e \°? 26-11-1949 when the 
Constitution was enacted while remaining Arti- 

i° come mto force on 26-1-1950 A 
1953 SC 63 (64, 65) : 1953 Cri LT 515 A 

1952 Madh Bha 31 (36) (DB). (Overruled £ 
another point in A 1959 SC 395). 

< 2 >“ was " ot necessary in the exercise <rf 
the power under this article that, at the tim* 
of such exercise, the occasion for the removal 

A 1951 SC ffi 45 U 8 tl &2X 1USt ^ 

Jo 3 \f s r pii i-s 

adapta * 10 . n should be by modification, addi¬ 
tion or omission u left to the opinion of the 
President and if he makes adaptation by omis- 
certain words in the Article he c&es^t 
exceed his power. A 1959 SC 512 (516). 

£ rti x c ^ e 4 t as a limited scope as it la 
intended only for the purpose of removing di®- 
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the provisions of the Constitution by order direct that this Constitution shall, 
during such period as may be specified in the order, have effect subject to 
such adaptations, whether by way of modification, addition or omission, as 
he may deem to be necessary or expedient: 

Provided that no such order shall be made after the first meeting of Par¬ 
liament duly constituted under Chapter II of Part V. 

(2) Every order made under clause (1) shall be laid before Parliament 

(3) The powers conferred on the President by this article, by article 324, 

by clause (3) of article 367 and by article 391 shall, before the commencement 

of this Constitution, be exercisable by the Governor-General of the Dominion 
of India. 

JAMMU AND KASHMIR 

Article 392 shall be omitted—See Constitution (Application to J. and K.) Order, 
1854, Para. 2, sub-para. (16) (a). (14-5-1954). 


part xxn 

SHORT TITLE, COMMENCEMENT AND REPEALS 

393. Short title.— This Constitution may be called the Constitution of 
India. 

JAMMU AND KASHMIR 

Article 393 applies to the State of Jammu and Kashmir.— The Constitution 
(Application to Jammu and Kashmir) Order 1954, (14-5-1954). 


394. Commencement.— This article and articles 5, 6, 7, 8, 9, 60, 324, 366, 
367, a [379, 380, 388, 391,] 392 and 393 shall come into force at once, and the 


Article 392 (contd.) 

cvltie6 and for bringing about a smoother transi¬ 
tion. Hence order made by the President can¬ 
not attract Article 368 as the Article envisages 
introduction of a bill in the Parliament for con- 
templated amendment. A 1967 SC 1643 (1659). 

(5) Since Article 392 gives power to the Pre¬ 
sident to remove the difficulties, the President 
has to decide whether there is a difficulty or 
not. Hence it is the subjective test and not 
the objective test that is to be applied. A 1952 
Madh Bha 31 (36) (DB). (Overruled on an¬ 
other point in A 1959 SC 395.) 


Foreign State for the purposes of the Constitu¬ 
tion it is a Foreign power for the purpose of 
Section 3 of Preventive Detention Act (4 of 
1950). A 1960 SC 625 (627, 628) : I960 Cri 
LJ 764. 

(9) Preventive Detention (Extension of Dura¬ 
tion) Order, 1950 made on 26th January 1950 
and purported to be signed by Governor-General 
It is of no value for purposes of Adaptation 
of the Constitution Act — Governor-General 
could not sign after commencement of Con- 

1081 i0 (DB) A 1950 Pat 265 * 27 °^ : 1951 L * 


(6) Per Dixit, J. — The words “whether by 
way of modification, addition, or omission” in 
Article 392 (2) are sufficiently comprehensive to 
“elude an adaptation by way of substitution. 
Substitution of one Article of the Constitution 
by another is in substance nothing but an omis¬ 
sion of one Article and the addition in its place 
of another. A 1952 Madh Bha 31 (40) (DB). 
(Overruled on another point in A 1959 SC 395.) 


(7) The word ‘modify' conveys the sense of 
• partial change and not complete change when 
J!P der *he Constitution. (Removal of Difficulties) 
wruer No. 2, Article 178 was substituted by 
® e . w . Article by deleting the first part and re- 

tatter it amounts to modification. A 
1952 Madh Bha 31 (36) (DB). (Overruled on 
another point in A 1959 SC 395.) 


c* Constitution (Declaration as to Foreii 
Mate) Order, 1950 was made bv the Covernn 
Oenerai-of-India under Article 392 (3) read wi 
Article 367 (3). Although Pakistan is not 


(10) This Article does not confer upon the 

President any power to abridge any of the 
fundamental rights conferred upon a citizen of 
India under Part III of the Constitution. A 1950 
Nag 203 (204) : 1951 Cri LJ 1372 (DB). 

(11) The sovereignty of Indian States having 

been, by their accession to the Dominion of 

India considerably impaired and wholly trans- 

tormed they became subject to the provisions 

Government of India Act, 1935 to the 
extent specified in their instruments of Acces¬ 

sion. Thus there was transition from the pro- 
vnsions of the said Act to the provision of the 

Madh n °4*i °f Indian States. A 1952 

Madh B 31 (40) (DB). (Overruled on another 
point m A 1959 SC 395.) 

Article 394 

(1) Any person who migrates to Pakistan In 
the period between 1-3-1947 and 26-1-1950 i. e. 
the date of commencement of the Constitution, 


358 (Sch I] [The] Constitution of India 

remaining provisions of this Constitution shall come into force on the twenty- 
sixth day of January, 1950, which day is referred to in this Constitution as 
the commencement of this Constitution. 

(a) Now omitted by Constitution (Seventh Amendment) Act, 1956 (1-11-56K 

JAMMU AND KASHMIR 

Article 394 shall be omitted—See the Constitution (Application to J. and K.) 
Order, 1954, Para. 2, sub-para. (17) (14-5-1954). 

395. Repeals.— The Indian Independence Act, 1947, and the Government 
of India Act, 1935, together with all enactments amending or supplementing 
the latter Act, but not including the Abolition of Privy Council Jurisdiction 
Act, 1949, are hereby repealed. 

JAMMU AND KASHMIR 

Article 395 shall be omitted—See Constitution (Application to J. and K.) Order, 
1954, Para. 2, sub-para. (17) (14-5-1954). 

•(FIRST SCHEDULE 
(Articles 1 and 4] 

L THE STATES 


Name 


Territories 


I. ANDHRA PRADESH — MThe territories specified in sub-section (1) of 
Section 3 of the Andhra State Act, 1953, sub-section (1) of Section 3 of 
the States Reorganisation Act, 1956, the First Schedule to the Andhra 


Article 394 (contd.) 

Article 7 is attracted to the case and he can¬ 
not be deemed to be a citizen of India under 
Article 5. Only because Art. 394 of the Con¬ 
stitution says that Arts. 5, 6, 7. etc. would 
come into effect at once i. e. on 26-11-1949 it 
cannot be held that the consequence of de- 

S rivation of citizenship will not arise before the 
ate of coming into force of the Article and if 
• P 0 ** 01 * stays in India up to 26-11-1949 he 
will be deemed as Indiau citizen under Art 5 
A 1973 All 44 (46. 47) (DB). 

(2) The expression “at the commencement of 
tms Constitution” in Article 5 means only the 
26th January, 1950 and not the 26th November, 
1949 on which date Arts. 5, 7, 394 and some 
other Articles mentioned in Art. 394 came into 
force. A 1973 Ail 364 (367) (DB). 

Schedule 1 

(1) Though constitutionality of the Con¬ 
stitution Ninth Amendment Act. 1960 
transferring part of Berubari Union can¬ 
not be challenged, the executive act of de¬ 
marcation can be restrained by a person 
who continues to be a citizen of India till 
the demarcation is effected until Art. 31 (2) 
has been complied with. A 1967 Cal 216 
( 221 ). 

(2) Mere passing of the Constitution 
Ninth Amendment Act to effect transfer of 
Berubari to Pakistan does not operate as 
pro tanto abrogation of Article 31 (2». (1968) 

72 Cal WN 349 (371) •• A 1967 Cal 216 

T221). 


(3) Sale from dealer in U. P. to dealers 
in J. and K. State — Would be Inter-State 
sale liable to tax under Central Sales Ta* 
Act A 1969 All 516 (517) (DB). 

(4) (Before Amendment in 1956) — Hy¬ 
derabad was part of India as the Constitu¬ 
tion had placed it in Part B of Sch. 1. A 
1955 Nag 160 (162) : 1955 Cri LJ 074. 


(5) Entry 3 — By virtue of the States 
Merger (Governor’s Provinces) Order, 1949 
State of Seraikella was administered by 
the Province of Bihar before commence¬ 
ment of Constitution on the ground as if 
it formed part of Province. A 1963 Pat 475 
(477) (DB). 


(6) Entry 13 — Clause commencing with 
"as if” in the entry, now renumbered as 14 
does not include territories which are ad¬ 
ministered with full knowledge that they 
had to be transferred to Pakistan under 
Radcliffe award — The clause refers only to 
territories which originally did not belong 
to West Bengal but became a part thereof 
by reason of merger agreements. A 1966 SO 
644 (653). 

(7) Entry 15 Art. 1 read with this entry 
indicates that Jammu and Kashmir is one 
of the States in the Union of India. (1965) 
67 Pun LR 891. 


(8) By virtue of the Constitution (Twelfth 
Amendment) Act, 1962 Goa, Daman 8i Diu 
became constitutionally part of India. A 
1968 Goa 17, (19. 20) : 1968 Cri LJ 316. 
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Pradesh and Madras (Alteration of Boundaries) Act, 1959, and the Sche¬ 
dule to the Andhra Pradesh and Mysore (Transfer of Territory) Act, 
1968, but excluding the territories specified in the Second Schedule to 
/ the Andhra Pradesh and Madras (Alteration of Boundaries) Act, 1959.] 

2. ASSAM — The territories which immediately before the commencement 

,of this Constitution were comprised in the Province of Assam, the 
Khasi States and the Assam Tribal Areas, but excluding the territories 
' specified in the Schedule to the Assam (Alteration of Boundaries) Act, 
1951, c [and the territories specified in sub-section (1) of Section 3 of the 
State of Nagaland Act, 1962] d [and' the territories specified in Sec¬ 
tions 5, 6 and 7 of the North-Eastern Areas (Reorganisation) Act, 1971.] 

3. BIHAR — ^The territories which immediately before the commencement 

of this Constitution were either comprised in the Province of Bihar or 
were being administered as if they formed part of that Province and 
the territories specified in clause (a) of sub-section (1) of Section 3 of 
the Bihar and Uttar Pradesh (Alteration of Boundaries) Act, 1968, but 
excluding the territories specified in sub-section (1) of Section 3 of the 
Bihar and West Bengal (Transfer of Territories) Act, 1956, and the 
territories specified in clause (b) of sub-section (1) of Section 3 of the 
first mentioned Act.] 

*[4. GUJARAT — The territories referred to in sub-section (1) of Section 3 
of the Bombay Reorganisation Act, I960 ] 

5. KERALA — The territories specified in sub-s. (1) of Section 5 of the 

States Reorganisation Act, 1956. 

6 . MADHYA PRADESH — The territories specified in sub-section (1) of 

Section 9 of the States Reorganisation Act, 1956 g [and the First Sche¬ 
dule to the Rajasthan and Madhya Pradesh (Transfer of Territories) 
Act, 1959.] 

b [7. TAMIL NADU] — The territories which immediately before the com¬ 
mencement of this Constitution were either comprised in the Province 
of Madras or were being administered as if they formed part of that 
Province and the territories specified in Section 4 of the States Reorga¬ 
nisation Act, 1956 Hand the Second Schedule to the Andhra Pradesh and 
Madras (Alteration of Boundaries) Act, 1959], but excluding the terri¬ 
tories specified in sub-section (1) of Section 3 and sub-section (1) of 
Section 4 of the Andhra State Act, 1953, and Hthe territories specified 
in clause (b) of sub-section (1) of Section 5, Section 6 and clause (d) of 
sub-section (1) of Section 7 of the States Reorganisation Act, 1956 and 
the territories specified in the First Schedule to the Andhra Pradesh 
and Madras (Alteration of Boundaries) Act, 1959.] 

— The territories specified in sub-section (1) of Sec¬ 
tion 8 of the States Reorganisation Act, 1956, but excluding the tern- 

tones referred to in sub-section (1) of Section 3 of the Bombay Re- 
organisation Act, I960.] 

*{9. KARNATAKA] — The territories specified in sub-section (1) of S. 7 of 
of the States Reorganisation Act, 1956 m [but excluding the territory spe¬ 
cified in the Schedule to the Andhra Pradesh and Mysore (Transfer of 
Territory) Act, 1968.] 

“[10.] ORISSA — The territories which immediately before the commence- 
, ment of this Constitution were either comprised in the Province of 
Onssa or were being administered as if they formed part of that pro- 

in n pq 


“[11.]PUNJAB — The territories specified in Section 11 of the States Re¬ 
organisation Act, 1956 °[and the territories referred to in Part II of the 
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First Schedule to the Acquired Territories (Merger) Act, 1960] P[but ex¬ 
cluding the territories referred to in Part II of the First Schedule to 
the Constitution (Ninth Amendment) Act, 1960] <J[ and the territories 
specified in sub-section (1) of Section 3, Section 4 and sub-section (1) 
of Section 5 of the Punjab Reorganisation Act, 1966.] 

■[12.] RAJASTHAN — The territories specified in S. 10 of the States Re¬ 
organisation Act, 1956 *tbut excluding the territories specified in the 
1 First Schedule to the Rajasthan and Madhya Pradesh (Transfer of 

Territories Act, 1959.] 

■[13.] UTTAR PRADESH — s [The territories which immediately before the 
commencement of this Constitution were either comprised in the Pro¬ 
vince known as the United Provinces or were being administered as if 
they formed part of that Province and the territories specified in 
clause (b) of sub-section (1) of Section 3 of the Bihar and Uttar Pra¬ 
desh (Alteration of Boundaries) Act, 1968, but excluding the territories 
specified in clause (a) of sub-section (1) of Section 3 of that Act.] 

•[14.] WEST BENGAL. — The territories which immediately before the com¬ 
mencement of this Constitution were either comprised in the Province 
of West Bengal or were being administered as if they formed part of 
that Province and the territory of Chandernagore as defined in clause (c) 
of Section 2 of the Chandernagore (Merger) Act, 1954 and also the 
territories specified in sub-section (1) of Section 3 of the Bihar and 
West Bengal (Transfer of Territories) Act, 1956. 

■[15.] JAMMU AND KASHMIR — The territory which immediately before 
the commencement of this Constitution was comprised in the Indian 
State of Jammu and Kashmir. 

*[16. NAGALAND — The territories specified in sub-section (1) of Section 3 
of the State of Nagaland Act, 1962.] 

■117. HARYANA — The territories specified in sub-section (1) of S. 3 of the 
Punjab Reorganisation Act, 1966.] 

*{18. HIMACHAL PRADESH — The territories which immediately before 
the commencement of this Constitution were being administered as if 
they were Chief Commissioners* Provinces under the names of Hima¬ 
chal Pradesh and Bilaspur and the territories specified in sub-sec. (1) 
of Section 5 of the Punjab Reorganisation Act, 1966.] 

>(19. MANIPUR — The territory which immediately before the commence¬ 
ment of this Constitution was being administered as if it were a Chief 
Commissioner’s Province under the name of Manipur. 

20. TRIPURA — The territory which immediately before the commencement 
of this Constitution was being administered as if it were a Chief Com¬ 
missioner’s Province under the name of Tripura. 

21. MEGHALAYA — The territories specified in Section 5 of the North- 
Eastern Areas (Reorganisation) Act, 1971.] 

*{22. SIKKIM — The territories which immediately before the commence¬ 
ment of the Constitution (Thirty-sixth Amendment) Act, 1975 were 
comprised in Sikkim.] * * 

n. THE UNION TERRITORIES 

Name Extent 

». DELHI - The territory which immediately before the commencement of 
this Constitution was composed in the Chief Commissioner’s Province 
of Delhi. 
za[ * * ] 

ib t * * i 
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, «c[2.]THE ANDAMAN AND NICOBAR ISLANDS — The territory which 
immediately before the commencement of this Constitution was com¬ 
prised in the Chief Commissioner’s Province of the Andaman and Nico¬ 
bar Islands. 

zd [LAKSHADWEEP] — The territory specified in Section 6 of the 
States Reorganisation Act, 1956. 

■®[4.]DADRA AND NAGAR HAVELI — The territory which immediately 
before the eleventh day of August, 1961 was comprised in Free Dadra 
and Nagar Haveli. 

Ec [5.] GOA, DAMAN AND DIU — The territories which immediately be¬ 
fore the twentieth day of December, 1961 were comprised in Goa, Daman 
and Diu. 

PONDICHERRY — The territories which immediately before the 
sixteenth day of August, 1962, were comprised in the French Establish¬ 
ments in India known as Pondicherry, Karikal, Mahe and Yanam. 

Ec [7.] CHANDIGARH — The territories specified in Section 4 of the Pun¬ 
jab Reorganisation Act, 1966. 

KO [8. MIZORAM — The territories specified in Section 6 of the North-Eastern 
Areas (Reorganisation) Act, 1971. 

9. ARUNACHAL PRADESH — The territories specified in Section 7 of the 
North-Eastern Areas (Reorganisation) Act, 1971.]] 

[a] Substituted for the First Schedule, as amended by the States Reorganisation 
Act, 1956 (37 of 1956) and the Bihar and West Bengal (Transfer of Territo¬ 
ries) Act, 1956 (40 of 1956), by the Constitution (Seventh Amendment) Act, 
1956, Section 2 (1-11-1956). 

n>] Substituted by the Andhra Pradesh and Mysore (Transfer of Territory) Act, 
1968 (36 of 1968), Section 4 (a) (1-10-1968). 

[c] Added by State of Nagaland Act, 27 of 1962, S. 4 (1-12-63). 

[d] Added by Act 81 of 1971, S. 9 (21-1-72). 

fe] Substituted by the Bihar and Uttar Pradesh (Alteration of Boundaries) Act, 
1968 (24 of 1968), Section 4 (a) (10-6-70). 

[f] Substituted for entry 4 by the Bombay Reorganisation Act, 1960 (11 of 1960) 
. (1-5-1960). 

[g] Inserted by Section 4 of the Rajasthan and Madhya Pradesh (Transfer of 
Territories) Act, 1959 (47 of 1959) (w.e.f. 1-10-1959). 

[h] Substituted for ’Madras’ by the Madras State (Alteration of Name) Act, 1968 
(53 of 1968), Section 5 (w.e.f. 14-1-1969). 

[i] Inserted by Andhra Pradesh, and Madras (Alteration of Boundaries) Act, 1959 

(56 of 1959). Section 6 (w.e.f. 1-4-1960). 

[j] Substituted, ibid. 

[k] Inserted by the Bombay Reorganisation Act, 1960 (II of 1960), Section 4 
(w.e.f. 1-5-1960). 

[l] Substituted for "Mysore” by the Mysore State (Alteration of Name) Act, 1973 

(31 of 1973), S. 5 (1) (1-11-73). 

[m] Inserted by the Andhra Pradesh and Mysore (Transfer of Territories) Act, 
1968 (36 of 1968), Section 4 (b) (w.e.f. 1-10-1968). 

[n] Original entries 8 to 14, renumbered as 9 to 15 by Act 11 of 1960 S 4 (1-5- 
60). 

[o] Inserted by the Acquired Territories (Merger) Act, 1960 (64 of 1960) Section 4 
(w.e.f. 17-1-1961). 

[p] Added by the Constitution (Ninth Amendment) Act, 1960, Section 3 (w e f 

17-1-1961). ' 

[q] Inserted by the Punjab Reorganisation Act, 1966 (31 of 1966), S. 7 (1-11-1966). 

[r] Inserted by the Rajasthan and Madhya Pradesh (Transfer of Territories Art 

1959 (47 of 1959). Section 4 (w.e.f. 1-10-1959). rntones) Act, 
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[s] Substituted by the Bihar and Uttar Pradesh (Alteration of Boundaries) Act, 
1966 (24 of 1968), Section 4 (b). 

[t] Original entries 8 to 14, renumbered as 9 to 15 by Act 11 of 1960. Section 4 
(1-5-60). 

[u] Ibid. 

V by the State ° f Nagaland Act » 396 2 (27 of 1962), Section 4 (w.e.f. 1-12- 

[w] Inserted by the Punjab Reorganisation Act, 1966 (31 of 1966), S. 7 (1-11-1966). 

[x] Inserted by the State of Himachal Pradesh Act, 53 of 1970, S. 4 (25-1-71). 

[y] Inserted by Act 81 of 1971, S. 9 (21-1-72). 

z] Inserted by Constitution (Thirty-sixth Amendment) Act, 1975, S. 2 (26-4-75). 
za ] Entry relating to HP deleted by Act 53 of 1970, S. 4 (25-1-71). 

[zb] Entries Nos. 3 and 4 relating to Manipur and Tripura deleted by Act 81 of 
1971, S. 9 (21-1-72). 

[zc] Original entries 4 to 9 were successively renumbered as 2 to 7 by Acts 53 of 
1970. S. 4 (b) and 81 of 1971, S. 9 (b) (i) (21-1-1972). 

f zd ] Substituted for "Laccadive, Minicoy and Aminidivi Islands” by Act 34 of 
1973, S. 5 (1-11-73). 

[ze] Inserted by Act 81 of 1971, S. 9 (b) (ii) (21-1-72). 

SECOND SCHEDULE 

[Articles 59 (3), 65 (3), 75 (6), 97, 125, 148 (3), 158 (3), 164 (5), 186 and 221] 

PART A 

Provisions as to the President and the Governors of States *[••••] 

* * *i Th if re c S , ha11 ** paid to the President and to the Governors of the State 
] the following emoluments per mensem, that is to say •_ 

The President . . . 10,000 xu 

The Governor of a State . 5,500 rupees 

.f* b£ he * re ,i ha11 * lso „ be paid to the President and to the Governors of the 
states J such allowances as were payable respectively to the Gov¬ 

ernor-General of the Dominion of India and to the Governors of the cor¬ 
responding Provinces immediately before the commencement of this Constitu- 
non. 

3. The President and the Governors of efthe States] throughout their re¬ 
spective terms of office shall be entitled to the same privileges to which the 
Governor-General and the Governors of the corresponding Provinces were 

respectively entitled immediately before the commencement of this Constitu¬ 
tion. 

4. While the Vice-President or any other person is discharging the func- 
ions of, or is acting as, President, or any person is discharging the functions 

oi the Governor, he shall be entitled to the same emoluments, allowances 
and privileges as the President or the Governor whose functions he discharges 
or for whom he acts, as the case may be. 

[a] The words 'specified in Part A of the First Schedule* were omitted by the 
Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule (1-11-1956). 

[b] The words 'so specified’, omitted, ibid. 

[c] Substituted for the words ’such States’, ibid. 

PART B 

[Part B was omitted by the Constitution (Seventh Amendment) Act, 1956. 

S. 29 and Schedule (1-11-1956).] ^ 

PART C 

PROVISIONS AS TO THE SPEAKER AND THE DEPUTY SPEAKFR OF 
THE HOUSE OF THE PEOPLE AND THE CHAIRMAN AND THF 
DEPUTY CHAIRMAN OF THE COUNCIL OF STATES AND thf 
SPEAKER AND THE DEPUTY SPEAKER OF THE LEGIST .ATI VF 
ASSEMBLY ■[• * •] AND THE CHAIRMAN AND THE DEPIJTV 
CHAIRMAN OF THE LEGISLATIVE COUNCIL OF bfA STATFl ™ 

7. There shall be paid to the Speaker of the House of the People and the 
Chairman of the Council of States such salaries and allowances as were plj! 
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able to the Speaker of the Constituent Assembly of the Dominion of India im¬ 
mediately before the commencement of this Constitution, and there shall be 
paid to the Deputy Speaker of the House of the People and to the Deputy 
Chairman of the Council of States such salaries and allowances as were pay¬ 
able to the Deputy Speaker of the Constituent Assembly of the Dominion of 
India immediately before such commencement. 

8. There shall be paid to the Speaker and the Deputy Speaker of the 
Legislative Assembly a [* * *] and to the Chairman and the Deputy Chair¬ 
man of the Legislative Council c [of a State] such salaries and allowances as 
were payable respectively to the Speaker and the Deputy Speaker of the 
Legislative Assembly and the President and the Deputy President of the 
Legislative Council of the corresponding Province immediately before the com¬ 
mencement of this Constitution and, where the corresponding Province had 
no Legislative Council immediately before such commencement, there shall 
be paid to the Chairman and the Deputy Chairman of the Legislative Coun¬ 
cil of the State such salaries and allowances as the Governor of the State 
may determine. 

(a] The words 'of a State specified in Part A of the First Schedule’ were omitted 
by the Constitution (Seventh Amendment) Act, 1656, S. 29 and Schedule 
(1-11-1956). 

(b] Substituted for 'any such State’, ibid. 

(c] Substituted for the words "of such State”, ibid. 

PART D 

PROVISIONS AS TO THE JUDGES OF THE SUPREME COURT AND OF 

THE HIGH COURTS •{•••••] 

' 9. (1) There shall be paid to the Judges of the Supreme Court, in re¬ 

spect of time spent on actual service, salary at the following rates per men¬ 
sem, that is to say:— 

The Chief Justice . . . 5,000 rupees. 

Any other Judge . . . 4,000 rupees: 

Provided that if a Judge of the Supreme Court at the time of his ap¬ 
pointment is in receipt of a pension (other than a disability or wound pen¬ 
sion) in respect of any previous service under the Government of India or 
any of its predecessor Governments or under the Government of a State or 
any of its predecessor Governments, his salary in respect of service in the 
Supreme Court b [shall be reduced— 

. (a) by the amount of that pension, and 
(b) if he has, before such appointment, received in lieu of a portion of the 
pension due to him in respect of such previous service the commuted 
value thereof, by the amount of that portion of the pension, and 
. (c) if he has, before such appointment, received a retirement gratuity in 
respect of such previous service, by the pension equivalent of that 
gratuity. ] 

(2) Every Judge of the Supreme Court shall be entitled without payment 
of rent to the use of an official residence. 

(3) Nothing in sub-paragraph (2) of this paragraph shall apply to a Judge 
who, immediately before the commencement of this Constitution,— 

(a) was holding office as the Chief Justice of the Federal Court and has be¬ 
come on such commencement the Chief Justice of the Supreme Court 
under clause (1) of Article 374, or 

(b) was holding office as any other Judge of the Federal Court and has on 
such commencement become a Judge (other than the Chief Justice) of 

r> .the Supreme Court under the said clause, 

during the period he holds office as such Chief Justice or other Judge, and 
every Judge who so becomes the Chief Justice or other Judge of the Supreme 
T . Court shall, in respect of time spent on actual service as such Chief Justice 
•• ?n*.P r .other Judge, as the case may be, be entitled to receive in addition to the 
jj^^alary specified in sub-paragraph (I) of this paragraph as special pay an 
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s^wWch V hL en i t0 H the difference between the salary so specified and the 
W Judae nf r T n ! before such —cement. 

zrsgt£ 

—Sf 56 -" ™ “ ss t—o b t“^ 

and pension of the 1 Ju , d«L eC of 0 th!. ea <? Ve ° f abS ^ Ce deluding leave allowances) 

time spenl on a h cTual Sh seili^e P s a i d a4° at^fofh ° f High , Courts - “ respect of 

is to say,— service, salary at the following rates per mensem, that 

The Chief Justice . A . 

Any other Judge .*. r «Pees. 

predecessor GovemmenTs^ u^dfr the e r- ent ,° f India ° r «** oi its 

SffZSiSET^ £S 

(a) by the amount of that pension, and 

* '^ension aS du^ e to re b SUCh appointment received in lieu of a portion of the 
X thelf hv r rCSpe t Ct ? f u SUch Previous service the commuted 
tci if vlV lTt y U amount of that port.on of the pension, and 

c b ♦ h < SUCh a PP° mtment ' received a retirement gratuity in re- 

gfatuity ] prevlOUS service - ^ the Pension equivalent of that 
stitutfon- 6 ^ PerS °” Wh ° Mediately before the commencement of this Con- 

(a) was holding office as the Chief Justice of a High Court in any Province 
and has on such commencement become the Chief Justice of the High 
Court in the corresponding State under clause (1) of Article 376, or 

(b) was holding office as any other Judge of a High Court in any Province 

and has on such commencement become a Judge (other than the Chief 

Justice) of the High Court in the corresponding State under the said 
clause, 

s hall, if he was immediately before such commencement drawing a salary at 

8 f 8 *! . hlgher than . that specified in sub-paragraph (1) of this paragraph, be 
en l ed to receive in respect of time spent on actual service as such Chief 

• U M CG OT °^ er Judge, as the case may be, in addition to the salary specified 
in he said sub-paragraph as special pay an amount equivalent to the differ¬ 
ence between the salary so specified and the salary which he was drawing 
immediately before such commencement. 

d f(3) Any person who, immediately before the commencement of the Con¬ 
stitution (Seventh Amendment) Act, 1956, was holding office as the Chief Jus¬ 
tice of the High Court of a State specified in Part B of the First Schedule 
and has on such commencement become the Chief Justice of the High Court 
of a State specified in the said Schedule as amended by the said Act, shall, 
if he was immediately before such commencement drawing any amount as 
allowance in addition to his salary, be entitled to receive in respect of tima 
spent on actual service as such Chief Justice, the same amount as allowance 
in addition to the salary specified in sub-paragraph (1) of this paragraph.] 

11. In this Part, unless the context otherwise requires, _ 

(a) the expression “Chief Justice” includes an acting Chief Justice and a 
“Judge” includes an ad hoc Judge; ’ •. 


Schedule 2 . Part D, Paras 10 and 11 

(1) Constitutionally the Judge of a High 
Court is not prohibited from undertaking 


unct i ons other than those of a 
Judge in the absence of the President’s 
permission and at the request of a State. 
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(b) "actual service” includes— 

(i) time spent by a Judge on duty as a Judge or in the performance 

of such other functions as he may at the request of the President 
undertake to discharge; 

(ii) vacations, excluding any time during which the Judge is absent on 
leave; and 

(iii) joining time on transfer from a High Court to the Supreme Court 
or from one High Court to another. 

[a] Paragraph 9—The words 'in States in Part A of the First Schedule* were 

omitted by the Constitution (Seventh Amendment) Act, 1956, S. 25 (1-11-1956). 

[b] Paragraph 9—Substituted for the words 'shall be reduced by the amount of 
that pension’, ibid. 

[c] Paragraph 10—Substituted for sub-paragraph (1) by the Constitution (Seventh 

Amendment) Act, 1956, S. 25 (1-11-1956). 

[d] Paragraph 10—Substituted for sub-paragraphs (3) and (4), ibid. 


REMOVAL OF DIFFICULTIES 


Paragraph 2 of the Constitution (Removal of Difficulties) Order, No. IV provides 
that as from 26-1-1950, the Second Schedule to the Constitution of India shall have 
effect subject to the following adaptation, namely:— 

"(2) In sub-para. (2) of Paragraph 10, for all words after clause (b), the follow¬ 
ing shall be substituted— 

"shall, in respect of time spent on actual service as such Chief Justice or other 
Judge, as the case may be, be entitled to receive in addition to the salary 
specified in sub-paragraph (1) of this paragraph as special pay the amount, if 
any, by which that salary falls short of the salary payable to the Chief Jus¬ 
tice, or as the case may be, any other Judge, of the High Court, in the Pro¬ 
vince immediately before the commencement.” 


OBJECTS AND REASONS 


"Sometimes it becomes necessary to ap¬ 
point a retired district Judge as a Judge of 
the High Court. In the absence of a legal 
provision for withholding the pension due to 
such a Judge, it has been the practice to 
obtain from him an undertaking that he 
would not claim the pension for the period 
for which he serves as a High Court Judge. 


Since this is obviously unsatisfactory, it is 
proposed to add a Proviso to Para¬ 
graph 10 (1) of the Second Schedule on the 
same lines as the Proviso to Paragraph 9 (1) 
thereof regulating the salary of a Judge of 
the Supreme Court in similar circumstan¬ 
ces’—Gaz. of Ind., 1956, Pt. II, S. 2, Ext, 

p. 222. 


PART E 

PROVISIONS AS TO THE COMPTROLLER AND AUDITOR-GENERAL 

OF INDIA 


12. ( 1 ) There shall be paid to the Comptroller and Auditor-General of 

India a salary at the rate of four thousand rupees per mensem. 

(2) The person who was holding office immediately before the commence¬ 
ment of this Constitution as Auditor-General of India and has become on such 


2 Part D Paras 10 and 11 (contd.) 

A 1953 Nag 331 (332) (DB). 

(2) The operation of the definition of 
actual service’ in sub-para (b) is confined 

to the purposes of Part D and is relevant 
only to the question of the remuneration 
payable to him as a Judge for the period 
he is engaged in the performance of such 
other functions. A 1953 Nag 331 (332, 333) 

U>B) ** A 1956 Punj 58 (70) (DB). 

(3) The absence of President’s permission 
may result in the period spent by the 
Jndge of a High Court in the performance 
of other functions not being counted for 
the purpose of payment to him of the 
salary of a Judge. A 1953 Nag 331 (332) 
U>B) •• A 1956 Punj 58 (70) (DB). 


^ Commission appointed by the Nizam 
Hyderabad to go into the question of 
succession to the estate of a deceased noble¬ 
man was incompetent because of the in- 
elusion therein of a Judge of the High 
Court without obtaining the permission of 
the President. A 1953 Hyd 105 (110a) (FB). 

(5) Judicial Commissioner can act as 
a without President’s permission. 

A 1958 Manipur 38 (40). 




c A * ’r ' 44 v VLUIIUIUOIIS UJ 

Service) Act is not violative of proviso to 
Art. 221 of the Constitution inasmuch as it 
does not vary the rights of the pre-Consti- 
tution Judges continuing in office at the 

V™ e v ° f the Act - 4 1970 All 268 (277. 288) 
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commencement the Comptroller and Auditor-General of India under Art. 377 
shall in addition to the salary specified in sub-paragraph (1) of this paragraph 
be entitled to receive as special pay an amount equivalent to the difference 
between the salary so specified and the salary which he - was - drawing as 
Auditor-General of India immediately before such* commencement. . 

(3) The rights in respect of leave of absence and pension and the other 
conditions of service of the Comptroller and Auditor-General of India shall be 
governed or shall continue to be governed, as the case may be, by the provi¬ 
sions which were applicable to the Auditor-General of India immediately be¬ 
fore the commencement of this Constitution and all references in those provi¬ 
sions to the Governor-General shall be construed as reference to the Presi¬ 
dent 


THIRD SCHEDULE 

[Articles 75 (4), 99. 124 (6), 148 (2). 164 (3), 188 and 219.] 
FORMS OF OATHS OR AFFIRMATIONS 


Form of oath of office for a Minister for the Union: 


I, A.B., do 


swear in the name of God 


that I will bear true faith and 


solemnly affirm 

allegiance to the Constitution of India as by law established, a fthat I will up¬ 
hold the sovereignty and integrity of India.) that I will faithfully and con¬ 
scientiously discharge my duties as a Minister for the Union and that I will 
do right to all manner of people in accordance with the Constitution and the 
law. without fear or favour, affection or illwill.” 

[a] Inserted by the Constitution (Sixteenth Amendment) Act. 1963, S. 5 (a) ( 5 - 10 - 
1963). 


to the ex- 
Constitu- 


JAMMU AND 

Third Schedule applies to the State of Jammu and Kashmir subfect 
ceptions. namely, that Forms V VI. VTT and VIII shall be omitted -Sei 
tion (Application to J and K.) Order. 1954. Para. 2. sub-para. (20). 

n 

Form of oath of secrecy for a Minister for the Union — 

swear in the name of God 

^ ^ ” that I will not directly or indirectly 


solemnlv affirm 

° r reVea ' ■*? anV nerson or "after which 

for the ITnion my c f ° n5,derat,on "hall become known to me as 
as such SteT” ^ may 6 reqUired f ° r the due dischar * e of 


shall be 
a Minister 
my duties 


Schedule 3 

(1) Words -having been nominated* in the 
form clearly show that oath or affirmation 
cannot bo made bv candidate before he is 
nominated — Word 'nom'natpd' in form 
cannot be interpreted to mean validly 
nominated as provided in Section 36 (8t. 
Representation of the People Act. A 1968 
SC 1064 (1068). 

(2) Form VTT-A (As amended in 1963 by 
16th Amendment) — Expression -having 
been nominated’ in Form VTT-A means 
-when nomination paper is dulv delivered' 
A 1966 Madh Pra 255 (260) (DB). 

(3' Form VTIT of oath of allegiance by 
Judge does not warrant him in ignoring 


the rule relating to the binding nature of 

a iS'sc'm is uniformly fo " owed - 

(4) For becoming eligible for the election 
of a President a candidate has not to take 
anv oath A 1968 SC 904 (909. 910). 

(5) Where a candidate filed nomination 
paper for election to fill a seat in Gujarat 

Aswmb, y and in the fom! of 
oath the word Legislative Assembly was 
translated -R a1 v a Sabha’*. it coufd not 

w?tt ai +L fh 2 t he oath wns not in compliance 
™ form prescribed in Article 173 (a) 

769). he Constitution - A 1970 SC 7«5 COT. 
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Form of oath or affirmation to 
Parliament:— 

^ ' 1 ; l • . ** * _ * C • A 


be made by a candidate for 

A 


election 



"I, A.B., bavins been nominated as a candidate to fill a seat in the Coun¬ 
swear in the name of God 

cil of States (or the House of the People) do - that I 

solemnly affirm 

will bear true faith and allegiance to the Constitution of India as by law 
established and that I will uphold the sovereignty and integrity of India.” 



Form of oath or affirmation to be made by a member of Parliament:— 

"I, A.B., having been elected (or nominated) a member of the Council of 

swear in the name of God 

States (or the House of the People) do --- that I will 

solemnly affirm 

bear true faith and allegiance to the Constitution of India as by law establish¬ 
ed, that I will uphold the sovereignty and integrity of India and that I will 
faithfully discharge the duty upon which I am about to enter.”] 

[a] Substituted for original Form HI by the Constitution (Sixteenth Amendment) 
Act, 1063, S. 5 (b) (6-10-1963). 


IV 

Form of oath or affirmation to be made by the Judges of the Supreme 
Court and the Comptroller and Auditor-General of India:— 

”1, A.B., having been appointed Chief Justice (or a Judge) of the Supreme 

swear in the 

Court of India (or Comptroller and Auditor-General of India) do — — 

solemnly 

name of God 

-—that I will bear true faith and allegiance to the Constitution of 

affirm 

India as by law established, “[that I will uphold the sovereignty and integrity 
of India,] that I will duly and faithfully and to the best of my ability, know¬ 
ledge and judgment perform the duties of my office without fear or favour, 
affection or ill will and that I will uphold the Constitution and the laws.” 

[a] Inserted by the Constitution (Sixteenth Amendment) Act, 1963, S. 5 (c> <6-10- 
1963). 

V 


t 

Form of oath of office for a Minister for a State:— 


swear in the name of God 

"I, A.B., do - that I will bear true faith and 

solemnly affirm 

allegiance to the Constitution of India as by law established, “[that I wilT 
uphold the sovereignty and integrity of India,] that I will faithfully and con¬ 
scientiously discharge my duties as a Minister for the State of..and 

that I will do right to all manner of people in accordance with the Constitu-s 
tion and the law without fear or favour, affection or illwill.” 

[a] Inserted by the Constitution (Sixteenth Amendment) Act, 1963, S 6 to) < 5 - 10 - 
1963). 


JAMMU AND RASH 


11 


Not applicable to the State of Jammu and Kashmir—See note under Form I. 

r 

♦ 
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VI 

Form of oath of secrecy for a Minister for a State:— 

swear in the name of God 

I, A.B., do -— that I will not directly or indirect- 

solemnly affirm 

ly communicate or reveal to any person or persons any matter which shall 
be brought under my consideration or shall become known to me as a Min¬ 
ister for the State of.. except as may be required for the due 

discharge of my duties as such Minister/* 

JAMMU AND KASHMIR 

Not applicable to the State of Jammu and Kashmir—See Note under Form L 


•Cvn 


Form of oath or _ 
Legislature of a State: 



to be made by a candidate for election to the 


"I, A.B., having been nominated as a candidate to fill a seat in the Legis- 

. .. A , _ swear in the name of God 

lative Assembly (or Legislative Council), do-that I 

•„ . . . solemnly affirm 

a C f a Ki e t r J trUe J fa ? th and . allegiance to the Constitution of India as by law 
established and that I will uphold the sovereignty and integrity of T —” 


Form of oath or affirmation to be made by a member of the Legislature 
of a State:— 

"I, A.B„ having been elected (or nominated) a memher of f* 1^0 T 


will 


_ , swear in the name of God 

Assembly (or Legislative Council), do-that ] 

. _ _ . . solemnly affirm 

bear true faith and allegiance to the Constitution of India as by law estab- 

lls ^’ .JJjat I "J 11 uphold the sovereignty and integrity of India and that I 
will faithfully discharge the duty upon which I am about to enter ”] 

[a] Substituted by the Constitution (Sixteenth Amendment) Act, 1963, S. 5 {o> 

(5-10-63)* 

JAMMU AND KASHMIR 

Not applicable to the State of Jammu and Kashmir-See note under r 


Form of oath or affirmation to be made by the Judges of a High Court:— 

"I, A.B., having been appointed Chief Justice (or a Judge) of the High 

swear in the name of God 

Court at (or of).do-_- T . 

■ I r-that I will bear true 

solemnly affirm 

faith and allegiance to the Constitution of India a* hv i n „ r 

laj inserted by the Constitution (Sixteenth Amendment) Act 1963, S. » (c) ( 5 -M- 

JAMMU AND KASHMIR 

Not applicable to the State of Jammu and Kashmir-See note under Form .. 
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•[FOURTH SCHEDULE 
[Articles 4 (1) and 80 (2)] 

Allocation of seats in the Council of States 

To each State or Union territory specified in the first column of the fol¬ 
lowing table, there shall be allotted the number of seats specified in the se¬ 
cond column thereof opposite to that State or that Union territory, as the 
case may be. 

TABLE 


1. Andhra Pradesh 

2. Assam 

3. Bihar 
b [4. Gujarat 
c [5. Haryana 
d [6.] Kerala 

7. Madhya Pradesh 

8. ®[Tamil Nadu] 
g [9. Maharashtra 

10. h [Karnataka] 

11. Orissa 

12. Punjab 

13. Rajasthan 

14. Uttar Pradesh 

15. West Bengal 

16. Jammu and Kashmir 
J [17. Nagaland 

k [l8. Himachal Pradesh 
m [l9. Manipur 

20. Tripura 

21. Meghalaya 
n [22. Sikkim 
°[23.] Delhi 

°[24. Pondicherry 

°[25. Mizoram 

°[26.] Arunachal Pradesh 



TOTAL P[232]] 

[a] Substituted for the Fourth Schedule (as amended by the States Reorganisa- 

tion Act, 1956 and the Bihar and W. B. (Transfer of Territories) Act 1956) bv 
Tbl S, h Const j t “ tion (Seventh Amendment) Act, 1956, S. 3 (2), (1-11-1956) 

[b] S s u ^ ( ^ 9 ^'Bombv^ by the Bombay Reorganisation Act, I960 (11 of 1960), 

[c] Inserted by the Punjab Reorganisation Act. 1966 (31 of 1966 ), S. 9 (1-11-1966). 
f ] riginal entries 5 to 21 renumbered, as 6 to 22 ibid 

e] Substituted for -Madras" by Act 53 of 1968, S. 5 (14-1-69). 

f tw d e h f. ?-4-r960) MadraS (Alteration of Boundaries) Act. 

!hl m b . y a th , e B ° mbay Re ° r5aniSati0n Act ’ 1960 <>1 of 1960), S. 6 (1-5-1960) 
h] Substituted for "Mysore” by Act 31 of 1973, S. 5 (2) ( 1 - 11 - 73 ) 

Substituted for 'll’ w.e.f. 1-U- 19 66 by Act 31 of 1966 S 9 

k] Entrylahrenumterld 1 Tmry^S and bT ^ ° f 1962) ' S 6 (w e f ‘ 1-^-1963). 
inserted by A^t 53 of 1970 s" 5 (25-1-7?) -try 18 

P] Substituted for "2” by Act 31 of 1966, S . 9 (1-11-1966). 

**A ,f in the citations stands for AIR - 

[Vol. 10] 4 A. M. 24 
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[m] Substituted for original entries 19 to 22 by Act 81 of 1971, S. 10 (21-1-72). 

[n] Inserted by Constitution (Thirty-sixth Amendment) Act, 1975, S. 4 (26-4-75). 

[o] Entries 22 to 25 re-numbered as 23 to 26, ibid. 

[p] Substituted for ’*231”, ibid. 

FIFTH SCHEDULE 
[Article 244 (1).] 

PROVISIONS AS TO THE ADMINISTRATION AND CONTROL OF 
SCHEDULED AREAS AND SCHEDULED TRIBES 

PART A 

GENERAL 

1. Interpretation.—In this Schedule, unless the context otherwise re- 

TT™ u expression "State” *[* * *] does not include the "{States of Assam 
and Meghalaya]. 

2. Executive power of a State in Scheduled Areas.—Subject to the pro- 

visions of this Schedule, the executive power of a State extends to the Sche- 
duled Areas therein. 

istraLn R :n*| by , ‘ h « Governor »[. * •] to the President regarding the admin- 
' Ih a k Areas-The Governor »[**•] of each State having 
eduled Areas therein shall annually, or whenever so required by the Presi- 

Sched^d Are" POrt ^°, t c! ? resid f nt yarding the administration of The 
t l l d ^ reas in that -late and the executive power of the Union shall 

saTTeal ° f direCti0nS t0 the State as the administration ofthe 

[aj The words •'means a State specified in Part A or Part B of the First Schedule 
and sX r L“-fL“ UOn <SeVCnth 1956, Sec. 29 

fb] The words 'or Rajpramukh’, omitted, ibid. 

[c] Substituted for words ■'State of Assam" by Act 81 of 1971, S. 71 (21-1-72). 

- • JAMMU AND KASHMIR 

Schedule V does not apply, to the State of Jammu and Kashmir. 

PART B 

ADMINISTRATION AND CONTROL OF SCHEDULED AREAS AND 

SCHEDULED TRIBES 

having Scheduled V Areas ^herein'and^if'hhe 6 President^^dir^t^ V* ^ 

Slate having Scheduled Tribes but not Scheduled Areas tb - ’ “7 

Visory Council consisting of not more than twenty members'nf b 

ly as may be, three-fourths shall hn my merTlbGrs > of whom, as near- 

Tribes in'the Leg^ativ'^A^sennbly'of *the r ^tate? n ^ a * IVCS ° f the Scheduled 

in the Legislative Aslembly^th^S^te^'llts^Xtf °tb the Scheduled Tribes 
the Tribes Advisory Council to be filled hv <! I than the number of seats ^ 

V«Sr,,Z '» .dvu. <,» such 

in the State as may be referred to ^hem hvfb" 1 ^' ° f the Scheduled Tribes 

(3) The Governor »[* *] may make rnl»i Governor “I* * *]• 
the case may be,— U es Prescribing or regulating, as 

(a) the number of members of the Council ft, 

and the appointment of the Chairman T/u ™° de ° f their a PP° intment 
and servants thereof- n °* *^ G Council and of the officers 


Schedule 5. Fntrv 2 

(1) Power of Governor to terminate 
tonuie of nominated members of District 
Council is to be exercised not in his dis- 


as a constitutional head of the 
£. Tate acting with the aid and advice of 
nis council of Ministers. A 1974 Gauhati 20. 
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(b) the conduct of its meetings and its procedure in general; and 
i (c) all other incidental matters. 

5. Law applicable to Scheduled Areas.— (1) Notwithstanding anything 
m this Constitution the Governor, a [* * *] may by public notification direct 
that any particular Act of Parliament or of the Legislature of the State shall 
not apply to a Scheduled Area or any part thereof in the State or shall apply 
to a Scheduled Area or any part thereof in the State subject to such excep¬ 
tions and modifications as he may specify in the notification and any direc- 
hon given under this sub-paragraph may be given so as to have retrospective 


Schedule 5, Part B. Para 5 

Y overnor * s P° wer to issue notifications. 
..X ,ai ?? e (!)•— (D The power of making a 
notification under this clause is a legislative 

1947 FC 32 (34 m 35S StratiVe P ° Wer * 366 A 

(2) This clause must be read in the con- 

text of Article 245 (1) under which the 

Parliament has power to make laws for 
the whole or any part of the territory of 
India, and the State Legislature has power 
Je ro^ke laws for the whole or any part of- 

State. A 1954 Pat 159 (160) (DB). 

(3) There is nothing i n this clause to 
snow that the Governor must issue a noti¬ 
fication before any such Act can be en¬ 
forced in a Scheduled Area, a 1955 Pat 317 
(319, 320) : 1955 Cri LJ 1089. 

(4) The clause expressly provides that 
any direction given in a notification under 

a T ay be ma de to have retrospective effect. 
A 1958 Pat 366 (369) (DB). 

(5) The power is granted under sub- 

Pf ra fL mainly to protect the interests of 
tne scheduled area or the persons residing 
m the scheduled area in which no doubt 
the majority of the persons are scheduled 
f. lb 5 s - ft A f965 Andh Pra 332 (333) (DB) 

(A 1960 SC 1208, Disting.) ‘ 

+1 ,. ( . 6) Para 5 (1) envisages that post-Consti- 
tution Acts are applicable to Scheduled 
areas unless otherwise directed by the 

LJ V n83 0r (Dt) 1966 Pat 375 (3?9) : 1966 Cri 

Trill Pr °tection of interests of Scheduled 
Residing in Scheduled areas — Any 
notification or regulation issued by the 

Snvpl 1 i° r + K nd p er ? ntry 5 (1) even if R con¬ 
travenes the fundamental rights of any 

nowt?!’ IS ? nd intra vires of the 

powers vested in him. (1971) 2 Andh WR 

the scheme of the Constitution 
d Areas a . re not exduded fTom the 
2S t ^Petence of the Parliament 

thp™ State , Le «‘slatures. The Acts passed by 
them apply to Scheduled Areas by their 

authcdqpH k he Governor however has been 
authorised by Para. 5 ( 1 ) of Sch. V to 

"S? that not only that an Act shall apply 

11 on s i n 14 q i. .» 1 ^ and modifica- 

b«? S t^ lt ?* 8 S p \ catlon to a Scheduled Area, 
Thp lt: ska I not a PPiy to such an area, 

ihe Governor has further been expresslv 

mpowered to give retrospective effect to 
any such directions. (1968) 70 Bom LR 654^ 

thplp There I s justification to hold that 

Ciserf 211 rS the Gov ernor are to be exer- 

ereat nlln ‘"A 356 , 5 , of dire necessity or 
J r f at Peril. Scheduled Areas are tribal 

own and the 

wers of the Governor are not meant to 


be exercised only in emergencies. (1968) 70 
com LR 654. 

■oii 0 ! ^y ilk iP s °n’ s Rules framed under the 
Regulation 13 of 1833 for guidance of officers 
appointed within scheduled district of Kol- 
han for administration of civil and criminal 
justice — Valid — Presumption is that, they 
^ re i! 1 u ade i_ lDy authority of Governor-Gene- 
• 1 a tl ?° Ugh A they Purport to have been 
issued by Agent to Governor-General — 
rhey are operative even after repeal of Re- 
gd * atl °£ a J, u P d %? special power conferred 
v P S? State Government under Schedule 
v of the Constitution, the Code of Civil Pro- 

0,- Was made , inapplicable to the Sadar 
sub-division of the District of Singbhum 

nnr G % 2i* as ,?/. Ch aibasa and Chakradhar- 
pur Municipalities. 1970 BLJR 855 . 

,,Gmrnor’s power to make regulations.— 

(1) Clause (2) gives the Governor plenary 
°k leg if latlon concerning a Schedul- 
^ d Area 5 y fr ? m,ng regulations for th» 
peac * anc * * oocJ government of that Area 

f 9 e 47 A p‘t 949 13 F ?i4V 5 (S ( J ! 8 , 3) : 50 Cri LJ 897 ** A 
Re|ilIt f ion he ma e k r e y s uTbviou? ,° f fo * 

?^to Pea if e n and good government of the area, 
it is whofiy unnecessary to make statement 

rptl h ^ha* ea *7 lble the Regulation to indi¬ 
cate that it was for the peace and good 

government of the area. A 1947 Pat 13%) 

Scheduled Areas Estates (Abo- 
lition and Conversion into Ryotwari) Regu- 

(74) 0n IV ° f 1951) iS valid - A 1957 SC 71 

M adr ®s Scheduled Areas Estates 
(Abolition and Conversion into Ryotwari) 
(Regulation IV of 1951) — Governor was 
competent to make the Regulation b?5njn| 

Xxvfi oJo 1 rOSP o ct * v , ely the Madras Act 
2 Andh LT106~ RegUlat ‘° n is valid. (1963) 

(5) M. P. Scheduled Tribes Debt Relief 
on% a unTth ar ° not unconstitutional 
A 196? Madh Pra |2 <£T te retr ° s P^tive ly . 

in ( Para h 5 ra m > eace , and eood government* 

u 1S Wlde enough to justify even 
Prohibition of any business provided 
nf protection and promotion of welfare 

of scheduled tribes. A 1967 Madh Pra 52 (53b 

braces the ^ e rt r cf t0 make regulations em- 

To ak a e „ ,a a^a a ^ 
thlre P fs r tQ , aPPlV laws inherent whS 

Lii^xe is a power to reneal ni- 
mend any Act or any existing 
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(2) The Governor a [* * *] may make regulations for the peace and good 
government of any area in a State which is for the time being a Scheduled 
Area. 

In particular and without prejudice to the generality of the foregoing 
power, such regulations may— 

(a) prohibit or restrict the transfer of land by or among members of the 

Scheduled Tribes in such area; 

(b) regulate the allotment of land to members of the Scheduled Tribes in 

such area; 

(c) regulate the carrying on of business as money-lender by persons who 

lend money to members of the Scheduled Tribes in such area. 

(3) In making any such regulation as is referred to in sub-paragraph (2) 
of this paragraph, the Governor b [* *] may repeal or amend any Act of Par¬ 
liament or of the Legislature of the State or any existing law which is for 
the time being applicable to the area in question. 

(4) All regulations made under this paragraph shall be submitted forth¬ 
with to the President and, until assented to by him, shall have no effect. 

br* *^*i N ° r ? gulation shal l be made under this paragraph unless the Governor 
1 *J making the regulation has, in the case where there is a Tribes Ad¬ 
visory Council for the State, consulted such Council. 

[a] Words ’or Rajpramukh, as the case may be 1 , omitted by the Constitution 

(Seventh Amendment) Act, 1956, S. 29 and Sch. (1-11-1956). 

[b] Words ’or Rajpramukh’ and ’or the Rajpramukh’ omitted, ibid. 

[c] See Para. 4 (3) and also see— 

(1) The Bihar Tribes Advisory Council Rules, 1951—Bih. Gaz., 1951, Pt. II, 
p* 1 721 ■ 

(2) M. P. Tribes Advisory Council Rules, 1950—M. P. Gaz., 1950, Pt I d 733 

and 1951, Pt. 1, p. 247. ’ P ‘ 

(3) Gujarat Tribes Advisory Council Rules, 1960-Guj. Govt. Gaz., 1-9-1960, 

* IV-A, p. 71. 

(4) Maharashtra Tribes Advisory Council Rules, 1960-Maha Govt Gaz 

8-9-1960, Pt. IV-A, p. 71. ' " 

(5) Madras Tribes Advisory Council Rules. 1961-Ft. St. Geo. Gaz., 13-9-1961, 

* V , p, vOJ, 

(6) Advisory Council for Welfare of Scheduled Tribes Living In Plains Dis¬ 
tricts of Assam Rules, 1967—Assam Gaz., 21-6-1967, Pt. II-A p 1517 

(7) Manipur Tribal Advisory Council Rules-Manipur Gaz., 18-3-1964 Pt. II. 


Schedule 5, Part B, Para 5 — Note 2 (contd.) 
law applicable to certain area. The 
power to apply laws is really to bring into 
legal effect sections of an Act as if the 
same Act had been enacted in its entirety. 
Application of laws is one of the recognised 
forms of legislation. Law can be made by 
referring to a statute or by citing a statute 
or by incorporating a statute or provisions 
or parts thereof in a piece of legislation as 
the law which shall apply. A 1970 SC 951 
(958) : 1970 Cri LJ 875. 

(8) The Governor had full power to make 
regulations which are laws and just ns Par¬ 
liament can enact that a piece of legislation 
will apply to a particular State similarly 
the Governor under Paragraph 5 of the 
Fifth Schedule can apply specified laws to 
a Scheduled area. A 1970 SC 951 (958): 1970 
Cri LJ 875. 

(9) Andhra Pradesh Mahals (Abolition 
and Conversion into Ryotwari) Regulation 



senel 1 ““ validity — Even In the ab- 

/o* f SP o C / fl c grant of power under 

vkbn 5 / 2 °L ?-?• 5 of the Constitution pro¬ 
viding for abolition of the Mahals and Mut- 

Ar S, +u £> _ Re 6 u J ation is within the competence 

to 241) Governor - A 1973 Andh Pra 236 (238 


The non-obstante clause in para. 5 
U) has no reference to fundamental rights 

by the provision in Part III of 
the Constitution. The powers conferred on 
the Governor by para. 5 (1) and (2) do not 
empower him to amend laws or make re- 
gulatjons that violate fundamental rights. 
(1968) 70 Bom LR 654. 

(11) The provisions of Madhya Pradesh 
Scheduled Tribes Debt Relief Regulations 
(1962) cannot be held to be void on the 
ground that they totally prohibit carrying 
on of business of private money-lenders and 
go far beyond regulating it. 1970 MPLJ 
(Notes) 72. 
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PART C 

SCHEDULED AREAS 

6. Scheduled Areas.— (1) In this Constitution, the expression "Scheduled 
Areas" means such areas as the President may by order declare to be Sche- 
duled Areas. 

(2) The President may at any time by order— 

(a) direct that the whole or any specified part of a Scheduled Area shall 
cease to be a Scheduled Area or a part of such an area; 

a [(aa) increase the area of any Scheduled Area in a State after consulta¬ 
tion with the Governor of that State]; 

(b) alter, but only by way of rectification of boundaries, any Scheduled 
Area; 

(c) on any alteration of the boundaries of a State or on the admission into 

the Union or the establishment of a new State, declare any territory 
not previously included in any State to be, or to form part of, a Sche¬ 
duled Area; 

a [(d) rescind, in relation to any State or States, any order or orders made 
under this paragraph, and in consultation with the Governor of the 
State concerned, make fresh orders redefining the areas which are to be 
Scheduled Areas]; 

and any such order may contain such incidental and consequential provisions 
as appear to the President to be necessary and proper, but save as aforesaid, 
the order made under sub-paragraph (1) of this paragraph shall not be vari¬ 
ed by any subsequent order. 

[a] Inserted by the Fifth Schedule to the Constitution (Amendment) Act, 101 of 
of 1976, S. 2 (7-9-76). 

Note: See (1) the Scheduled Areas (Part A States) Order, 1950 (C. O. 9) pub¬ 

lished in Gaz. of Ind., 1950, Ext., p. 670 and (2) The Scheduled Areas (Part B States) 
Order, 1950, published in Gaz. of Ind.. 1950, Ext., Pt. II, S. 3, p. 975. 

See the Madras Scheduled Areas (Cessor) Order, 1951 (C. O. 30)—Gaz. of Ind., 

, 51 ’ p t- n ’ S * 3 ’ Ext > P- 843 and the Andhra Scheduled Areas (Cessor) Order, 1955,' 
(C. O. 50) published in Gaz. of Ind., 12-9-1955, Pt. II, S. 3, Ext., p. 1997. 

Scheduled Areas (H. P.) Order, 1975 (C. O. 102)—Gaz. of Ind., 1975 Pt. II, S. 3 (i) 

~ 22951 Scheduled Areas (States of Bihar, Gujarat, M. P. and Orissa) Order’ 
1977 (C. O. 109)—Gaz. Ind., 1977, Pt. II, S. 3 (i), Ext., p. 2464. 

PART D 

AMENDMENT OF THE SCHEDULE 

7. Amendment of the Schedule.— (1) Parliament may from time to time 

rJ * w «? r ? e 5 d 1 by ° f addition ’ variation or repeal any of the provisions 

Srh^,i Sched .u le i nd * When the Schedule is so amended, any reference to this 
le in this Constitution shall be construed as a reference to such Sche¬ 
dule as so amended. 

< 2 > N ° SUC !i l aw v. as is menti ° n ed in sub-paragraph (1) of this paragraph 
Article 368. ^ ^ amendment ° f this Constitution for the purposes of 

SIXTH SCHEDULE 

[Articles 244 (2) and 275 (1)] 

fxr AS TO THE ADMINISTRATION OF TRIBAL AREAS 

IN [THE STATES OF ASSAM AND MEGHALAYA AND IN THE 

UNION TERRITORY OF MIZORAM] 

nr ?*. Autonomous districts and autonomous regions.— ( 1 ) Subject to the 
provisions of this paragraph, the tribal areas in each item of Kts I In Hi? 
in art III] of the table appended to paragraph 20 of this Schedule shall 


M Schedule 6, Para 1 

A Administration of Tribal areas in 
of Slu j 1s , governed by provisions 
lev»«?* l ® du le VI and not by other re¬ 
levant provisions of the Constitution This 


schedule purports to provide a self-con tain 

S h a 5 d u dea . s Wlth a11 relevant topics 
th ®* bfhalf. A 1966 SC 1220 (1224). 

™iVri^ Ch £™ e °u Sixth Schedule shows th. 
District Council is both administrative ar 
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be an autonomous district. 

(2) If there are different Scheduled Tribes in an autonomous district the 
Governor may, by public notification, divide the area or areas inhabited’ by 
them mto autonomous regions. 

(3) The Governor may, by public notification,— 

(a) include any area in b [any of the Parts] of the said table 

(b) exclude any area from b [any of the Parts] of the said table 

(c) create a new autonomous district, 

(d) increase the area of any autonomous district, 

(e) diminish the area of any autonomous district, 

(f) unite two or more autonomous districts or parts thereof so as to form 

one autonomous district, ° Iorm 

c [(ff) alter the name of any autonomous district,] 

(g) define the boundaries of any autonomous district* 

fd) fe r >Tn!wfi h 1 X? ° Td l T ShaU be u made b y the Governor under clauses (c), 
nfVri, d - f f thls . sub -paragraph except after consideration of the report 

Sch^r mlSS, ° n aPP ° mted Under ^-Paragraph (1) of paragraph 14 of ^his 

''[Provided further that any order made by the Governor under this sub- 
paragraph may contain such incidental or consequential provisions (including 
"aid 6nt ° f P ara Sr a P h 20 and of any item in any of the Parts of thf 

provisions oi “"order J G ° Vern ° r t0 be nECeSSary f ° r givin § effect ‘be 

[al Ich St !2lll-72)° r the ^ " ASSam " ^ ACt 81 ° f 19?1 ' S ‘ 71 ® and Eighth 

[b] Substituted for words "Part A’*, ibid. 

[C] s nS 74 te and b Sch he iV ASSam Re ° rganisation (Meghalaya) Act, 1969 (55 of 1969), 

[d] Inserted by Act 81 of 1971, S. 7 (i) and Eighth Schedule (21-1-72) 

JAMMU AND KASHMIR 

Schedule VI is not applicable to the State. 

shall^ be^a'^s'trict'counci^for^arfi'autononK) C °"" cils - T«> There 

than thirty members, of whom not more thanV dlStnCt consistin S of not more 

ed by the Governor and the rest shall be 2i f persons sha11 nominat- 

suffrage.] GSt sha11 be elected on the basis of adult 

[a] Substituted by Act 55 of 1969, S. 74 and Sch. IV. 


Schedule 6, Para 1 (contd.) 

L e nrt sl ww: .b° dy and that nl1 administrative 
and legislative powers were vested in Gov- 

a ™°r by para 19 till District Councils wo?« 
constituted. A 1961 SC 276 (279). 

(3) Governor’s Notification creating new 
autonomous District is intra vires of para 1 

d ? es n , ot . re Q u >re Parliamentary 
legislation to make it effective A 1966 sr 
1220 (1228). 1950 

Schedule 6, Para 2 

° r r Chie i appointed by Governor, 
and later confirmed by District Council be- 
ing admimstrative officer under the control 
of District Council is removable by Execu¬ 
tive Committee of the District Council A 
1961 SC 276 (279, 280, 281, 282, 283). 

(2) Village surveyor under Garo Hills Di s - 
tnct Council in Assam is not member of 
Civd service under the State of Assam. 

(70) (DB) d n0t ° DPly * A 1961 Assam 69 

(3) Appointment and removal of Myntri 

and declaration of his election as void is 

mro 1 a ,un -1' cl,on of District Council A 

I960 Assam 139 (143) (DB). 


show^e scheme of the Sixth Schedule 
of ovpr-iM 2 3 * ci he - S * ! ate ^ Legislature has a sort 
Connnfic .^ P *u r 1 ? tendence over the District 
and . th »t the executive authority of 
extencJ s to the autonomous dis- 
nm- o a i ld - refiians . Consequently the Gover- 
SrhPHn? Clses hls functions under the Sixth 

aW i S - res P e< L ts these areas with the 

f.il a:nd . adviCG of his Council of Ministers, 

r!ii!SL he ls e . x P res sly or by necessary im- 
pncation required to act in his discretion. 
A 1974 Gauhati 20 (22 to 25). 

nmvlr said that the executive 

tlnH + af + u the State of Assam does not ex- 
"“Hr to aut °nomous districts or regions 

1 }} Ie ? arc l *° matters specified in 

pa T a#? j ar it s 4 2 (6> and < 7 > and 3 (1) on the 
giouna that the Slate Legislature has no 
competence to make laws on those matters. 
no doubt unde*- paragraph 3 (1 ) of the Sche¬ 
dule. the Regional Council or the District 

•Yu n ?t as * be case may be, has been vested 
with the competence to make laws with re- 
gard to matters specified therein. But. from 
inis it does not follow that the State Legisla¬ 
ture is debarred from making laws on those 
matters, as regards any autonomous area 
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'(2) There shall be a separate Regional Council for each area constituted 
an autonomous region under sub-paragraph (2). of paragraph 1 of this Sche¬ 
dule. < f - • ' *'. 

• • 

(3) Each District Council and each Regional Council shall be a body cor* 
porate by the name respectively of "the District Council of (name of district)” 
and "the Regional Council of (name of region)”, shall have perpetual succes¬ 
sion and a common seal and shall by the said name sue and be sued. 

(4) Subject to the provisions of this Schedule, the administration of an 
autonomous district shall, in so far as it is not vested under this Schedule in 
any Regional Council within such district, be vested in the District Council 
for such district and the administration of an autonomous region shall be 
vested in the Regional Council for such region. 

(5) In an autonomous district with Regional Councils, the District Coun¬ 
cil shall have only such powers with respect to the areas under the authority 

tbe Reglonal Council as may be delegated to it by the Regional Council in 

addition to the powers conferred on it by this Schedule with respect to such 
areas. 


(6) The Governor shall make rules for the first constitution of District 
Councils and Regional Councils in consultation with the existing tribal Coun¬ 
cils or other representative tribal organisations within the autonomous dis¬ 
tricts or regions concerned, and such rules shall provide for— 

(a) the composition of the District Councils and Regional Councils and the 
allocation of seats therein; 

(b> the delimitation of territorial constituencies for the purpose of elections 
to those Councils; 

(C) 'eYec^af r C oni°thereforT ting *“* el6Cti ° nS ^ ^ pre P arati °» ° f 

W) s h uch q Counci a is° nS fOF b6ing el6Cted 31 SUCh elections as members of 


office of members of a [Regional Councils;] 

[aj Substituted by Act 55 of 1969, S. 74 and Sch. IV. 

(f> ^such'c^undls; ‘° ° F connected wUh elections or nominations 

(8) w P r t°b?tfon® and tHe C ° nduCt 1 ° f business f (including the power to act 
[a] a " d Regional Councils; 

(h) cn e s . aPPOintment ° f ° fficers and staff of the District and Regional Coun- 


Schedule 6 Para 2 (contd.) 

20 (22 to h 25? tate ° f Assam - A 1974 Gauhati 

in ( thP^ e tl y c b u C ^ e there is no Provision 

of the Fmh SC o e ? u L e , on th « lines °f Para. 2 

executive fth Schedule which extends the 

luled P9 + Wer of * he State to the Sche- 
tive ? annot be said that the execu- 

exten? the + State is not intended to 

lion?' d J ! 0 the autonomous districts and re- 

fathers of the Constitution most 
3 of s l nce under paragraph 

dowpt. % Z ltth r .Schedule, the executive 
th^Ilf, i° f th * e , UnI ° n has been extended to 

admln^L?* dlr ections to a State as to the 
Administration of the Scheduled areas there- 

ev^,E rovislon - in clear terms, saving the 
to tlv< L P° wer of the State with regard 
e scheduled areas therein should be 
p?fEu P « rated and> that is possibly why para- 
™JEh 2 was required to be inserted in the 
Schedule. Even if it is assumed that 
xne powers exercisable by the Governor un¬ 


der the 6th Schedule with regard to the 
autonomous districts and regions are not ir 

State 3 **hut°th h ' S exec utive functions of the 
State, but the executive functions of the 

Governor such functions, subject to the ex¬ 
ceptions of paras. 9 (2) and 14 (2) must in 

° f A * 1Cle ' 63 (1 > of the Constitution 
be exercised with the aid and advice of the 

?2°2 U to , 25? f Ministers ‘ A 1974 Gauhati 20 

(7) Pleasure of Governor to terminate 
tenure of District Council members — Exer- 

nf Se ^, < ?cir 1 by ^mister empowered under Rules 
of business, in Governor’s name — It is not 

SSSi, d K e # en S ° rder of termination is not 

GaShat be 20 re (2?,°2?r Or ** h ‘ S ° rder ' A 1974 

( 8) T here is no requirement of a hearing 
of the person concerned, before his tenure 
of service can be terminated by withdrawal 
20 ( 27 ) Governors Pleasure. A 1974 Gauhati 
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a [(6A) The elected members of the District Council shall hold office for a 
term of five years from the date appointed for the first meeting of the Coun¬ 
cil after general elections to the Council, unless the District Council is sooner 
dissolved under paragraph 16 and a nominated member shall hold office at 
the pleasure of the Governor: 

Provided that the said period of five years may, while a Proclamation of 
Emergency is in operation or if circumstances exist which, in the opinion of 
the Governor, render the holding of elections impracticable, be extended by 
the Governor for a period not exceeding one year at a time and in any case 
where a Proclamation of Emergency is in operation not extending beyond a 
period of six months after the Proclamation has ceased to operate: 

Provided further that a member elected to fill a casual vacancy shall 

hold office only for the remainder of the term of office of the member whom 
he replaces.] 

[a] Inserted by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1909) 
S. 74 and Sch. IV. ' 


(7) The District or the Regional Council may after its first constitution 

make rules “[with the approval of the Governor] with regard to the mat- 

ters specified in sub-paragraph (6) of this paragraph and may also make rules 
Iwith like approval] regulating— 

(a) the formation of subordinate local Councils or Boards and their proce- 
dure and the conduct of their business; and ^ 

<b> a " .™ at ‘ ers r ? la ‘ in S to the transaction of business pertaining 

to the administration of the district or region, as the case may be : 

HT ,!r d tl d tha ,u Until rule v a [ e made by the Dist rict or the Regional Coun¬ 
cil under this sub-paragraph the rules made by the Governor under sub- 

fhe ra o 8 ffic P e h rs d s^ ^ in ^P-Tof elecMons to, 

each fuch Councfl f ’ th * P rocedure the conduct of business in. 


b f* * * * *]. 

[a] Inserted by Act 55 of 1969, S. 74 and Sch. IV 

[b] Second proviso omitted, ibid. 


3. Powers of the District Councils and Regional * i « 

,p "‘ °* wlihi " ,h ' «««tta.T„s: 
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(1) Any purpose likely to promote the in¬ 
terest of the inhabitants could include the 
holding of markets. Hence, the United 
Khasi-Jaintia Hills Autonomous District 
(Management and Control of Markets) Act 
(5 of 19531 passed by the District Coun¬ 
cil was within its legislative competence A 
1956 Assam 162 (163) (DB) ** ILR (1960) 12 
Assam 26. 

(2) The Lushai Hills District (Reduction 
of Fathang) Act (3 of 1953), which relates 
to reduction of rent payable for "Jhum- 
ming” or for purpose of shifting cultivation 
was within the legal competence of the 
District Council. A 1956 Assam 5 (6) (DB). 

(3) The District Council has alone juris¬ 
diction to appoint elected Syiem and on 
such aDnointment he becomes administrative 
officer under its control. A 1969 Assam 94 
(98, 99) (DB). 

(4) The provisions of the Sixth Schedule 
do not make the District Council the owner 
of the entire land of the United Khasi and 
Jamtia Hills. A I960 Assam 131 (132) (DB) 

(5) The Constitution does not forbid re¬ 
peal by District Council of existing laws re- 


leeisfat/v,. T, a £ ers -. within the scoue of Its 
1952) U » 0rit ^ Garo Hills Act (I of 

ILR CIMW? D A?sa V m € |7 the ° iStrict Counri1 ’ 
(Trar-^fep^nf r K !] asi -Jaintia Hills District 

thi Sprf > A £‘ 1953 ’ iS Ultra vireS 

Par^ m / ? f u Dlstrlct Council under 

A iQRfi l n (a) °S, Sch - VI to th ^ Constitution. 
A 1968 Assam 43 (47). 

a (1) i- s in fact something like 

suhipp 8 tc « 1Ve u- !] st ~ and enumarates the 
Decent t: to " which District Council is com¬ 
petent to make laws. A 1961 SC 276 (201). 

auf'nVZiW ?!? asi Jaintia Hills Autonom- 
nf r’h/ff r,ct ^ (Appointment and Succession 
of ingm S - and Hea dmen) Act (Assam Act 2 
fi anH i 15 ? assed under p ara 3 (1) (g). Sch. 
of Jlr« ls ^ a lc ! and ,s applicable to the case 
of, 0 « ^u val . Myntrl by District Council, 
even though his election took place prior to 

?2!^ e ^ cement of the Act. A 1969 Assam 
139 (143) (DB). 

(9) The District Councils unlike the Par¬ 
liament and the State Legislatures are not 
intended to be clothed with plenary power 
or legislation. Their power to make laws is 
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ority of Regional Councils, if any, within the district shall have power to 
make laws with respect to— 

(a) the allotment, occupation or use, or the setting apart, of land, other 
than any land which is a reserved forest, for the purposes of agricul¬ 
ture or grazing or for residential or other non-agricultural purposes or 
for any other purpose likely to promote the interests of the inhabitants 
of any village or town: 

Provided that nothing in such laws shall prevent the compulsory acqui¬ 
sition of any land, whether occupied or unoccupied, for public purposes by the 
a [Government of the State concerned] in accordance with the law for the 
time being in force authorising such acquisition; 


(b) the managament of any forest not being a reserved forest; 

(c) the use of any canal or water-course for the purpose of agriculture; 

(d) the regulation of the practice of jhum or other forms of shifting culti¬ 
vation; 

(e) the establishment of village or town committees or councils and their 
powers; 

(f) any other matter relating to village or town administration, including 

village or town police and public health and sanitation; 

(g) the appointment or succession of Chiefs or Headmen; 

(h) the inheritance of property; 
b [(i) marriage and divorce]; 

(j) social customs. 

[a] Substituted by Act 81 of 1971, S. 71 (i) and Eighth Sch. (21-1-72). 

[b] Substituted by Act 55 of 1969, S. 74 and Sch. IV. 


(2) In this paragraph, a "reserved forest" means any area which is a "re¬ 
served forest" under the Assam Forest Regulation, 1891, or under any other 
law for the time being in force in the area in question. 

(3) All laws made under this paragraph shall be submitted forthwith to 
the Governor and, until assented to by him, shall have no effect. 

4. Administration of justice in autonomous districts and autonomous 
regions.— (1) The Regional Council for an autonomous region in respect of 
areas within such region and the District Council for an autonomous district 
in respect of areas within the district other than those which are under the 
authority of the Regional Councils, if any, within the district may constitute 


Schedule 6, Para 3 (contd.) 

expressly limited by the provisions of the 
oixth Schedule which has created them and 
tnev can do nothing beyond the limits which 
circumscribe their power. It is beyond the 
domain of the Courts to enlarge construc- 

“Y^y their Power to make laws A 1972 SC 
787 (792). 

(10) Dispute between two Siems relating 
to territorial boundaries — Not a dispute of 
civil nature — Court has no jurisdiction to 
entertain suit. 1970 Assam LR 242 (DB). 

♦I Garo Hills Autonomous District Cat- 
Taxation Regulation (1 of 1966) is not 
invalid. 1971 Tax LR 715 (Assam). 

Schedule 6, Para 4 

rn ( ,!il he , ^ les framed by the District 
HiiV nC rv ^e United Khasi and Jaintia 
Wins District for the administration of ius- 
\S e m the autonomous District have no ap- 
piication, because of Paragraph 20 (2), to 

r , ^l stered area or the area of the 
MunL? f J^ yliem falling within the Shillong 
/o> IC iP a -x lty ‘ A 19 ? 6 Ass a m 129 (136) (SB). 
ou« ViSiS!?*, Khasi-Jaintia Hill* Autonom- 
gns District (Aministration of Justice) Rules 


(1953) were framed under Para 4 (4) A 1956 
Assam 51 (52) : 1965 (2) Cri LJ 72 (DB). 

(3) The power to frame rules regarding 
administration of justice includes within its 
ambit the power to provide for trial of suits 
and cases by existing Courts for such time 
as the District Council provides under the 
rules. A 1963 Assam 31 (35, 36): 1961 (1) Cri 

il /. 

(4) District Councils can constitute Courts 
for trial of suits and cases between parties, 
only when all parties belong to Scheduled 
Tribes. 1973 Assam LR 312 (Assam) 

(5) Where District Council Court is con¬ 
stituted under the provision for trial of suit 
and cases of specified description to the 
exclusion of any court in the State other 
courts in the State will not automatically be 

♦£ C l ud ~ d i n absence °f any notification to 
that effect. 

. ^ ?.f * be moreover saves power 

of the existing courts for the time being for 

u- u° f suit and cases referred to in Rule 23 
which expressly puts a bar to the trial of 

rv,?, 5 ^ b Y T the subordinate District 
Council Court Hence where the case is in 

he nature of Sec. 145. Criminal p. C. a sub- 


"A” in the citations stands for AIR 
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viHage councils or courts for the trial of suits and cases between the parties 

and b u 0 u g *u° Scheduled Tribes within such areas, other than suits 

and cases to which the provisions of sub-paragraph (1) of paragraph 5 of this 

suitabi 116 aPP y ' \° l he excl “ sion of ar ‘y Court in the State, and may appoint 
suitable persons to be members of such village councils or presiding officers 

the ad h CoU t rtS ’ and f may also appoint such officers as may be necessary for 
the administration of the laws made under paragraph 3 of this Schedule 

(2) Notwithstanding anything in this Constitution, the Regional Council 
tor an autonomous region or any Court constituted in that behalf by the Re¬ 
ft', C ° Un D C1 ' ° r ’ , lf „ m res P ect of any area within an autonomous district 
there !s no Regional Council, the District Council for such district or any Court 

a°Court of m ! beha ’ f by tl f ? istriCt Counci1 ' sha11 zeroise the powers of 
a Court of appeal in respect of all suits and cases triable by a village council 

rIcf° Urt constltuted under sub-paragraph (1) of this paragraph within such 
region or area, as the case may be, other than those to which the provisions 
of sub-paragraph (1) of paragraph 5 of this Schedule apply, and no other 

oveTsuThTuits or ca g ses COUrt ^ SUDreme C ° Ur ‘ ShaU have i^isdiction 

., Tb e High Court a [* * ] shall have and exercise such jurisdiction over 
the suits and cases to which the provisions of sub-paragraph (2) of this para- 

8 r a f b apply as , the Governor may from time to time by order specify 

[a] Words of Assam" omitted by Act 55 of 1969, S. 74 and Sch. IV P Y ' 

(4) A Regional Council or District Council, as the case may be mav with' 
the previous approval of the Governor make rules regulating— ’ * 

(a) the constitution of village councils and Courts and the powers to be 
exercised by them under this paragraph- 

(b) the procedure to be followed by village’ councils or Courts in the trial 
, . ° f sults and casea ""der sub-paragraph (I) of this paragraph 

(c) the procedure to be followed by the Regional or reXilt c P ’ ■, 

Court constituted by such Counciin Appeal anf olrT’ ° r , any 
under sub-paragraph (2) of this paragraph; proceedings 

(d) the enforcement of decisions and orders of such „ 

(e) all other ancillary matters for the carrying out o/the prov^on* 0 ”/^!, 

paragraphs (1) and (2) of this paragraph. 8 Provisions of sub- 

a [(5) On and from such date as the President mav Nafter_ 

Government of the State concerned], by notificali™• . , con ^ ultln « the 
this paragraph shall have effect in relation to such app ° lnt m tbls behalf, 
region as may be specified in the noUficXtas autonomous d^trict or 

(i) in sub-paragrph (1), for the words "between the parties all u u 
long to Scheduled Tribes within such areas other lb / Wh ° m be_ 
to which the provisions of sub-paragraph Vll fff * h SUlt ,f 3nd CaSeS 

Schedule apply,” the words "m/being suit.s anH Paragra P h 5 of this 
referred to in sub-paragraph (1) of ? and cases of the nature 

the Governor may specify in this behalf” had h° f thls Schedule, which 

ii) sub-paragraphs (2) and (3) had been omitted " SUbstitu ted; 

On) in sub-paragraph (4)— a * 

(a) for the words ‘'A Regional i 

may be, may with the previous apfrov^ of the^Sov’ernor^m^ 
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ordinate District Council Court is not com¬ 
petent to try the same unless specifically 
empowered by Governor by an appropriate 
noM.calion. 1972 Cri LJ 68 (70. 71 ) (Assam) 

(6) Rules 23 and 24 of Garo Hills Autono¬ 
mous District (Administration of Justice! 
Rules. 1953 are intra vires the rule-makin«* 
power of the District Council under Pan " 

(4) (a) of the 6th Schedule to the Constitu 
Hon. 1972 Cri LJ 68 (FB) (Assam). 


^ w 

4 


to S 1878 - does not. apply 

Notifie ition CC n/ m i ^ lstrict Council Courts, 
Extra ProviJ °h V 6 ** 49 under Sec. 4 of the 
the Act tn vi a .Jurisdiction Act applying 
establisod , Ir n haS o States excepts the courts 

Vf to the Constitution. 

- ( It ™ is ?l ction of District Council Court 
D’strict* n oi ry m suit triable by subordinate 

(Gauhati) C UnCl1 Court A 1979 NOC 118 
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rules regulating,” the words "The Governor may make rules regu¬ 
lating” had been substituted; and • • 

• * m I 

(b) for clause (a) the following clause had been substituted, namely:—■ 

"(a) the constitution of village councils and Courts, the powers to 

be exercised by them under this paragraph and the Courts to 

which appeals from decisions of village councils and Courts 
shall lie;” 

(c) for clause (c), the following had been substituted, namely:— 

"(c) the transfer of appeals and other proceedings pending before 

the Regional or District Council or any Court constituted by 

such Council immediately before the date appointed by the 
President under sub-paragraph (5);” and 

(d) in clause (e), for the words brackets, and figures "sub-paragraphs (1) 
and (2),” the word, brackets and figure "sub-paragraph (1)” had 
been substituted.”] 

[a] Inserted by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969), 
S. 74 and Sch. IV, Item 4. 

[b] Substituted by Act 81 of 1971, S. 71 (i) and Eighth Sch. (21-1-72). 


5. Conferment of powers under the Code of Civil Procedure, 1908, and 
the Code of Criminal Procedure, 1898, on the Regional and District Councils 
and on certain courts and officers for the trial of certain suits, cases and 
offences. — (1) The Governor may, for the trial of suits or cases arising out of 
any law in force in any autonomous district or region being a law specified 
in that behalf by the Governor, or for the trial of offences punishable with 
death, transportation for life, or imprisonment for a term of not less than 
five years under the Indian Penal Code or under any other law for the time 
being applicable to such district or region, confer on the District Council or 
the Regional Council having authority over such district or region or on 
Courts constituted by such District Council or on any officer appointed in that 
behalf by the Governor, such powers under the Code of Civil Procedure, 
1908, or, as the case may be, the Code of Criminal Procedure, 1898, as he 
deems appropriate, and thereupon the said Council, Court or offi¬ 
cer shall try the suits, cases or offences in exercise of the powers so con¬ 
ferred 


(2) The Governor may withdraw or modify any of the powers conferred 
on a District Council, Regional Council, Court or officer under sub-para. (1) 
of this paragraph. 

(3) Save as expressly provided in this paragraph, the Code of Civil Pro¬ 
cedure, 1908, and the Code of Criminal Procedure, 1898, shall not apply to the 
trial of any suits, cases or offences in an autonomous district or in any auto¬ 
nomous region to which the provisions of this paragraph apply. 

a [(4) On and from the date appointed by the President under sub-para¬ 
graph (5) of paragraph 4 in relation to any autonomous district or autono¬ 
mous region, nothing contained in this paragraph shall, in its application to 
that district or region, be deemed to authorise the Governor to confer on the 
District Council or Regional Council or on Courts constituted by the District 
Council any of the powers referred to in sub-paragraph (1) of this paragraph.] 
l a J inserted by the Assam Reorganisation (Meghalaya) Act, 1969 (55 of 1969) 
S. 74 and Sch. IV, Item 5. 


rr^ 6 * . Po . Wers of the District Council to establish primary schools, etc_ m 

-ihe District Council for an autonomous district may establish, construct or 


m Schedule 6, Para 5 

Gar° Hills Autonomous District (Ad- 
m«S? ratl , OI l of Ju stice) Rules. 1953 — Cases 
tn ? unecl in Para 5 (1) are cases referred 

(2) « -n U i. e 23 (1 ^ (a) and Provision of R. 24 
Ac.., „ attracted to such cases. A 1962 

Assam 62 (64, 65): 1962 (1) Cri LJ 560 


( 2 ) Offence of adultery falls under Para 5 

to trv D such Ct 5$ unci1 Cour , ts not authorised 
such J °fences under Rule 23 (1) of 

istratJn“1231 re J? tln e to Mizo Hills Admin- 
trv thL Pa F a 4 — Magistrate could 

(DB, th (Assam" ee - 9M <2> CrI LJ 459 (46 °> 
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manage primary schools, dispensaries, markets, cattle pounds, ferries, fisheries, 
roads, road transport and waterways in the district and may, with the pre¬ 
vious approval of the Governor, make regulations for the regulation and con¬ 
trol thereof and, in particular may prescribe the language and the manner 
in which primary education shall be imparted in the primary schools in the 
district. 

(2) The Governor may, with the consent of any District Council, entrust 
either conditionally or unconditionally to that Council or to its officers func¬ 
tions in relation to agriculture, animal husbandry, community projects, co¬ 
operative societies, social welfare, village planning or any other matter to 
which the executive power of the State b[******j extends.] 

[a] Substituted for the original paragraph 6 by the Assam Reorganisation 
(Meghalaya) Act, 1969 (55 of 1969), S. 74 and Sch. IV, Item 6. 

[b] Words "of Assam or Meghalaya, as the case may be,” omitted by Act 81 of 
1971, S. 71 (i) and Eighth Sch. (21-1-72). 


7. District and Regional Funds. — (1) There shall be constituted for each 
autonomous district, a District Fund and for each autonomous region, a Re¬ 
gional Fund to which shall be credited all moneys received respectively by 
the District Council for that District and the Regional Council for that region 
in the course of the administration of such district or region, as the case may 
be. in accordance with the provisions of this Constitution. 

a [(2) The Governor may make rules for the management of the District 
Fund, or, as the case may be, the Regional Fund and for the procedure to 
he followed in respect of payment of money into the said Fund, the with¬ 
drawal of moneys therefrom, the custody of moneys therein and any other 
matter connected with or ancillary to the matters aforesaid. 


(3) The accounts of the District Council or, as the case may be, the Re¬ 
gional Council shall be kept in such form as the Comptroller and' Auditor- 
General of India may, with the approval of the President, prescribe. 

(4) The Comptroller and Auditor-General shall cause the accounts of the 

District and Regional Councils to be audited in such manner as he may think 

fit, and the reports of the Comptroller and Auditor-General relating to such 

accounts shall be submitted to the Governor who shall cause them to be laid 
before the Council.] 

[a] Substituted for original sub-paragraph (2) by the Assam Reorganisation 

8. Powers to assess and collect land revenue and tn 

The Regional Council for an autonomous region in respect of P ah 1 aX *j S ' th 
in such region and the District Council for an aol rfL ' andS Wlth : 
of all lands within the district except those which "re ln 
the authority of Regional Councils, if any within thn a- ? • * he , a 1 reas under 

power to assess and collect revenue in respect of sueh'Mndst 1 *' h3V | ^ 
with the principles for the time being followed Mh v ho r " accordan <; e 

f„T '*” d - <" lh ' iir.X-SriS! 


Schedule 6, Para 8 

(1) After the constitution of a District 
Council according to the provisions of this 
Schedule it is only that body and not the 
Lyngdoh which has the power of levying 
taxes or fees. Lyngdoh cannot enhance thp 
licence fee or direct the cancellation of the 
licence or settle the business on some oher 
person. A 1958 Assam 33 (33). 

(2) The District Council under para¬ 
graph 3 read with this paragraph had the 
authority to enact the United Khasi-Jaintia 
Hills Autonomous District (Management 


?95 C 6 A°* ntro1 Markets ) Act (5 of 1953). / 

Asiam 26™ 162 ° 63> (DB) - ** ILR (1960) 1 


h a ?l. Dis1r ' d Council and not village Dur- 
co ™P e tent to levy and collect com- 

fJi or A v contribution which is a tax. See A 
inh ? Assam 8 (9). 

n«i^ Rc 5X 1, ? l ! on made by CJaro Hills Auto- 
m°us District Council prior to amendment 
of Para 8 (U of Sch. VI (by Act 55 of 1969) 
-- Not invalid for absence of Governor’s 
sanction. 1971 Tax LR 715 (Assam). 
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(2) The Regional Council for an autonomous region in respect of areas 
within such region and the District Council for an autonomous district in re¬ 
spect of all areas in the district except those which are under the authority 
of Regional Councils, if any, within the district, shall have power to levy and 
collect taxes on lands and buildings, and tolls on persons resident within such 
areas. 

(3) The District Council for an autonomous district shall have the power 
to levy and collect all or any of the following taxes within such district, that 
is to say— 

(a) taxes on professions, trades, callings and employments; 

(b) taxes on animals, vehicles and boats; 

(c) taxes on the entry of goods into a market for sale therein, and tolls on 
passengers and goods carried in ferries; and 

(d) taxes for the maintenance of schools, dispensaries or roads. 

(4) A Regional Council or District Council, as the case may be, may make 
regulations to provide for the levy and collection of any of the taxes speci¬ 
fied in sub-paragraphs (2) and (3) of this paragraph a [and every such regula¬ 
tion shall be submitted forthwith to the Governor and, until assented to by 
him, shall have no effect.] 

[a] Inserted by Act 55 of 1969. S. 74 and Sch. IV, Item 8. 

[b] Substituted by Act 81 of 1971, S. 71 (i) and Eighth Sch. (21-1-72). 

9. Licences or leases for the purpose of prospecting for. or extraction of, 
minerals— (1) Such share of the royalties accruing each year from licences 
or leases for the purpose of prospecting for, or the extraction of, minerals 
granted by a [the Government of the State] in respect of any area within an 
autonomous district as may be agreed upon between a [the Government of the 

State] and the District Council of such district shall be made over to that 
District Council. 

(2) If any dispute arises as to the share of such royalties to be made over 
to a District Council, it shall be referred to the Governor for determination 
and the amount determined by the Governor in his discretion shall be deem¬ 
ed to be the amount payable under sub-paragraph (1) of this paragraph to 
the District Council and the decision of the Governor shall be final. 

[a] Substituted by Act 81 of 1971, S. 71 (i) and Eighth Sch. (21-1-72). 


10. Power of District Council to make regulations for the control of 
money-lending and trading by non tribals.— (1) The District Council of an 
autonomous district may make regulations for the regulation and control of 
money-lending or trading within the district by persons other than Scheduled 
Tribes resident in the district. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such regulations may— 


(a) prescribe that no one except the holder of a licence issued in that be¬ 
half shall carry on the business of money-lending; 

(b) prescribe the maximum rate of interest which may be charged or be 
recovered by a money-lender; 

(c) provide for the maintenance of accounts by money-lenders and for the 

inspection of such accounts by officers appointed in that behalf by the 
District Council; J 


(d) resident n^hef**'?, h ° ' S " 0t 3 member of the Scheduled Tribes 
resident in the district shall carry on wholesale or retail business in anv 

CoTcnl Y eXCePt Under 3 hCenCe iSSU6d in that behalf the District 


Schedule 6, Para 10 

(!) (Per Baehawat J. Dissenting) Sec 3 of 
*£ s hai Hills Di strict (Trading by non-Tri- 
bals) Regulation which is in strict confor¬ 


mity with it. cannot be regarded as viola- 
829* (835)^ rtS 14 and 19 (1) (g) ■ A 1967 SC 
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Provided that no regulations may be made under this paragraph unless 

they are passed by a majority of not less than three-fourths of the total 
membership of the District Council: 

Provided further that it shall not be competent under any such regula¬ 
tions to refuse the grant of a licence to a money-lender or a trader who has 

been carrying on business within the district since before the time of the 
making of such regulations. 

, ^ gulatlons made under this paragraph shall be submitted forth¬ 

with to the Governor and, until assented to by him, shall have no effect. 

11. Publication of laws, rules and regulations made under the Sche¬ 
dule.— All laws, rules and regulations made under this Schedule by a Dis¬ 
trict Council or a Regional Council shall be published forthwith in the Offi¬ 
cial Gazette of the State and shall on such publication have the force of law. 

12. a [Applciation of Acts of Parliament and of the Legislature of the 

State of Assam to autonomous districts and autonomous regions in the State 
of Assam]. — ( 1 ) Notwithstanding anything in this Constitution_ 

(a) no Act of the ^[Legislature of the State of Assam] in respect of any of 
the matters specified in paragraph 3 of this Schedule as matters with 
respect to which a District Council or a Regional Council may make 
laws, and no Act of the b [Legislature of the State of Assam] prohibit¬ 
ing or restricting the consumption of any non-distilled alcoholic liquor 
shall apply to any autonomous district or autonomous region c [in that 
State] unless in either case the District Council for such district or 
having jurisdiction over such region by public notification so directs, 
and the District Council in giving such direction with respect to any 
Act may direct that the Act shall in its application to such district or 

region or any part thereof have effect subject to such exceptions or 
modifications as it thinks fit; 

the Governor may, by public notification, direct that any Act of Parlia¬ 
ment or of the ^Legislature of the State of Assam] to which the pro¬ 
visions of clause (a) of this sub-paragraph do not apply shall not apply 
1° * n autonomous district or an autonomous region, or shall apply to 
such district or region c [in that State] or any part thereof subject to 
such exceptions or modifications as he may specify in the notification. 

^ i 2 L Any dir f ct [ on 8 iven u "der sub-paragraph (1) of this paragraph may 
be given so as to have retrospective effect. 

[a] Original heading substituted by Act 81 of 1971 S 71 

(21-1-72). ’ w 

[b] Substituted for words "Legislature of that State" ibid 

[c] Inserted, ibid. 

<=* A , p P ,ication of Acts °t Parliament and of the Legislature of 

staf °f £I eg ] ,a aya ‘° autonomous districts and autonomous regions in 
State of Meghalaya.— Notwithstanding anything in this Constitution,— 

(a) P t rOV f Si ^ °l f laW m u de by a District or Regional Council in 

the State of Meghalaya with respect to any matter specified in sub- 

paragraph (1) of paragraph 3 of this Schedule or if any provision of any 

egulafion made by a District Council or a Regional Council in that 

f n 1 J " der Paragraph 8 or paragraph 10 of this Schedule, is repugnant 

a law made by the Legislature of the State of Me- 

hv TV t • ^ e ?f ec matter, then, the law or regulation made 

whe\her D mirl' C \ C f° uncl OT ' as the case may be, the Regional Council 
State nf Meeh i ° ore or a ^*er the law made by the Legislature of the 

law made bv the^Tev' ^ i t0 th < e extent of repugnancy, be void and tha 
v tv. vT by * Legislature of the State of Meghalaya shall prevail; 

tion dImet n tLT a u’ h',? ’‘T 1 ’ 00 * lo any Act of Parliament, by notifica- 

nom'ous rpeion in ih ° a ? P ,! y t0 an ftttonomous district or an auto- 

g n in the State of Meghalaya, or shall apply to such dis-. 


(b) 


and Eighth Sch. 


the 

the 
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trict or region or any part thereof subject to such exceptions or modi¬ 
fications as he may specify in the notification and any such direction 
may be given so as to have retrospective effect.] 

[a] Substituted by Act 81 of 1971, S. 71 (i) and Eighth Sch. (21-1-72). 


a [12B. Application of Acts of Parliament and of the Legislature of the 

Union territory of Mizoram to autonomous districts and autonomous regions 

in the Union territory of Mizoram.— Notwithstanding anything in this Con¬ 
stitution,— 

(a) if any provision of a law made by a District Council or a Regional 
Council in the Union territory of Mizoram with respect to any matter 
specified in sub-paragraph (1) of paragraph 3 of this Schedule or if 
any provision of any regulation made by a District Council or a Re¬ 
gional Council in that Union territory under paragraph 8 or para¬ 
graph 10 of this Schedule, is repugnant to any provision of a law made 
by the Legislature of the Union territory of Mizoram with respect to 
that matter, then, the law or regulation made by the District Council 

aS J* 1e case ma y be, the Regional Council, whether made before or 
after the law made by the Legislature of the Union territory of Mizo¬ 
ram shall, to the extent of repugnancy, be void and the law made by 
the Legislature of the Union territory of Mizoram shall prevail; 

(b) the President may with respect to any Act of Parliament, by notifica¬ 
tion, direct that it shall not apply to an autonomous district or an auto¬ 
nomous region in the Union territory of Mizoram, or shall apply to such 
district or region or any part thereof subject to such exceptions or 
modifications as he may specify in the notification and any such direc¬ 
tion may be given so as to have retrospective effect.] 

[a] Substituted by Act 83 of 1971, S. 13 (29-4-72). 


“I Estimated receipts and expenditure pertaining to autonomous dis¬ 
tricts to be shown separately in the annual financial statement.— The esti- 
receipts and expenditure pertaining to an autonomous district which 

aR * C *1 dlt 1 ! d 11 t P’ ° r 15 to be made from ’ the Consolidated Fund of the 
Statle ., ^ 1 sha11 be first Placed before the District Council for discussion 

and then after such discussion be shown separately in the annual financial 

ArtTcTe e 202 ^ ^ t0 be laid before the Legislature of the State Sr 


[a] Words "of Assam” omitted by Act 81 of 1971 S 71 
(21-1-72). 


(i) and Eight Sch. 


Sc Appo * ntment of Commission to inquire into and report on the admin¬ 
istration of autonomous districts and autonomous regions_ (1) The Governs 

£2,* “ y I 1 ™ af T int a Commission to examine Ld report on any matter 
and autonomor relatin ® t0 u the ^ministration of the aStonomous d^tricts 
(d) d (e) and ffi f egl ? nS ln the State ’ “eluding matters specified in clauses (c) 

(3) toSrrtoKSt“ d medICal faCmtieS and commun tcations 
<b) 'and "region!- anT ^ SP6Cial legislation “ respect of such districts 


m * Schedule 6, Para 14 

iz e Sr sssSrtS, '^ b ?o 


va!fd t,n A Vqkr autonomous district Jowai i 
a ‘ A 1966 Assam 1, Affirmed.) 

I a t u re^vifb' ° n * of memorandum to Legis- 
stamfal nm r POrt of Commission — Is sub- 

Assafm * 1 C (8) IP (FB^ e With Par * “ «>• A 196i 
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(c) the administration of the laws, rules and regulations made by the Dis- 
tnct and Regional Councils; 

and define the procedure to be followed by such Commission. 

the rLT™, reP ° f u ° f 6V T y L SUCh Commission with ‘he recommendations of 

State Z Z M Z SP ther ! t0 ShaU be laid before the Legislature of the 
reglrdins the ^ t concerned together with an explanatory memorandum 
regard,ng the action proposed to be taken thereon by the “[Government of the 

Mini ( stLl n the°^ atin8 tHe busin f ss of the Government of the State among his 
the « eTf h G ° vernor ma y P la ce one of his Ministers specially in charge of 

e autonomous districts and autonomous regions in the sfate 

1 Eight sch (2l7-°72) S " G0Vernment ° f Assam " by Act «> 1971 S 71 (i) and 

\ 5 V. Ann . l J ,nlent or suspension of acts and resolutions of District and Re- 

f "oi a u tl on U n n f C, S T^ t (1) f If at a S y time the Governor is satisfied that an act “or 
resolution of a District or a Regional Council is likely to endanger the safetv 

of India [or ,s likely to be prejudicial to public order], he may annul or 

uspend such act or resolution and take such steps as he may consider neces- 

oHll or anvof‘the SUSPenSi0n C ° UnCil and the assu ™P«°n to himself 

vent the r f h powers vested ,n or exercisable by the Council) to pre- 

such resoluZn 1SS1 ° n ° r C ° nUnUance of sueh act > or the giving of effect to 
(2) Any order made by the Governor under sub-nara nf 

cfThe t S°f a < t ther the reaS ° nS theref ° r sha11 be laid P befo ( re the ^s&'url 

SttK ^it-“2TS made° rCe ^ 3 « - ^ 5-S 

in ZT'TsuToil?* passe cf*by S t h e ^egis 1 ature^of °th*e ^ta^ 

Shall, unless cancelled by ?he Governor conUnue n for e for f father ZTod 

« zT:Jzv h :zz on which under this ^ 

fal Tion^ a b n y d t s:h AS ,v m i tem r t0 gniSatiOn <Megha ’ aya > A <* <» of 1969,. Sec- 

16. Dissolution of a District or a Regional Council_ar/i\l 

^fhi^ V he /? C T me ^ ati0n ° f 3 Commission appointed under Parag™JTl4 

*■" b ° h=ld to 0» 

(b) subject to the previous approval of the Legislature of the State assume 
the administration of the area under the authority of such Councfl him- 
self or place the administration of such area under the Cnm™icc‘ 
pointed under the said paragraph or any 

by him for a period not exceeding twelve months: slaerea suitable 

Provided that when an order under clause *u: 0 . , 

made, the Governor may take the action referred tjfn** ZZZZZu? 
paragraph with regard to the administration of the area in au«M b ° f i. blS 
the reconstitution of the Council on fresh general elecUon pendl " g 

paragra^ without he giv?ng the nlstrict^r Regional* Council TsZ W ° f ^ 

in which the administration of an autonomous dLriS? sltuatlon has aris * n 

carried on in accordance with the provisions of this ? eei °* cannot be 

public notification, assume to himselfTuor anv of ^ may ’ by 

vested in or exercisable by the District Council nr H /unctions or powers 

Regional Council and declare that such fnn ? ’ aS the CaSe may be ’ the 

u aeciare that such functions or powers shall be exercis- 
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able by such person or authority as he may specify in this behalf, for a period 
not exceeding six months: 

Provided that the Governor may, by a further order or orders, extend 
the operation of the initial order by a period not exceeding six months on 
each occasion. 

(3) Every order made under sub-paragraph (2) of this paragraph with the 
reasons therefor shall be laid before the Legislature of the State and shall 
cease to operate at the expiration of thirty days from the date on which the 
State Legislature first sits after the issue of the order, unless before the ex¬ 
piry of that period it has been approved by the State Legislature.] 

[a] Original paragraph 16 renumbered as sub-paragraph (1) and sub-paragraphs (2) 
and (3) thereafter inserted by the Assam Reorganisation (Meghalaya) Act, 
1969 (55 of 1969), Section 74 and Schedule IV, Item 11. 

17. Exclusion of areas from autonomous districts in forming constituen¬ 
cies in such districts.— For the purposes of elections to a [the Legislative As¬ 
sembly of Assam or Meghalaya], the Governor may by order declare that any 
area within an autonomous district b [in the State of Assam or Meghalaya, as 
the case may be,] shall not form part of any constituency to fill a seat or 
seats in the Assembly reserved for any such district but shall form part of a 

constituency to fill a seat or seats in the Assembly not so reserved to be spe¬ 
cified in the order. 

[a] Substituted for words “the Legislative Assembly of Assam” by Act 81 of 1971, 

S. 71 (i) and Eighth Sch. (21-1-72). 

[b] Inserted, ibid. 

18. a [* * *] 

[a] Paragraph 18 omitted by Act 81 of 1971, S. 71 (i) and Eighth Sch. (21-1-72). 

19. Transitional provisions.— (1) As soon as possible after the commence¬ 
ment of this Constitution the Governor shall take steps for the constitution 
of a District Council for each autonomous district in the State under this 
Schedule and, until a District Council is so constituted for an autonomous 
district, the administration of such district shall be vested in the Governor 
and the following provisions shall apply to the administration of the areas 
within such district instead of the foregoing provisions of this Schedule, name¬ 
ly:— 

(a) no Act of Parliament or of the Legislature of the State shall apply to 
any such area unless the Governor by public notification so directs- and 
the Governor in giving such a direction with respect to any Act ’may 
direct that the Act shall, in its application to the area or to any speci- 

Schedule 6, Para 19 

(1) The order passed by the Governor of 
Assam on 25-1-1950 for the administration 
♦ k Jus i Ice * n the Khasi States would govern 
me administration of criminal justice in 
tnose states as existing law even after the 
constitution until it is repealed or amended 
th e Governor of Assam. A 1952 Assam 3 
(4) : 1952 Cri LJ 104. 

administrative Powers of the Chief 
VrUn ^hasi-States as they existed before 26-1- 
i u car J} e to an end with coming into force 
or the Constitution and during the transi- 
• period all administrative powers ves- 

T a the Governo1 ' which could be exerci- 
sea by those appointed by him under his 

279 Ve 2 1 80) Under Para 19 ' A 1961 SC 276 (278 ' 

{Anii Dnited Khasi-Jaintia Hills District 
^A pplication of Laws) Reg ulation (5 of 1952), 

"A” in the citations 
[Vol. 10] 4 A. M. 25 


was passed by Governor under Para 19 (1) 
(b) — Notification of 8-9-1961 issued by 
Governor under Section 2 of the Regulation 
extending Excise Act of 1910 to United 
Khasi-Jaintia Hills District is not valid A 
1966 Assam 29 (33). 

(411 Governor’s power to promulgate re¬ 
gulation does not automatically cease to 

e i fe ^u on , District Council being con- 
sUtuted. The laws specified in the schedule 
to the regulation issued by the Governor 

niltr£+ brought into force even after the 
District Council i S constituted and the 
power of the Governor to bring into force 

fn Jrei .? Ut \ n th u sch edule will cease 
to have effect only when the regulation Is 

M^° vt nq sta f u to. A 1966 Assam and. 

Naga 29, Reversed; A 1972 SC 223 (229, 


stands for AIR 
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fied part thereof, have effect subject to such exceptions or modifications 
as he thinks fit; 

(b) the Governor may make regulations for the peace and good government 
of any such area and any regulations so made may repeal or amend any 
Act of Parliament or of the Legislature of the State or any existing 
law which is for the time being applicable to such area. 

(2) Any direction given by the Governor under clause (a) of sub-para¬ 
graph (1) of this paragraph may be given so as to have retrospective effect. 

(3) All regulations made under clause (b) of sub-paragraph (1) of this 
paragraph shall be submitted forthwith to the President and, until assented 
to by him, shall have no effect. 

*[20. Tribal areas.— (1) The areas specified in Parts I, II and III of the 
table below shall respectively be the tribal areas within the State of Assam, 
the State of Meghalaya and the Union territory of Mizoram. 

(2) Any reference in the table below to any district shall be construed as 
* reference to the territories comprised within the autonomous district of that 
name existing immediately before the day appointed under clause (b) of sec¬ 
tion 2 of the North-Eastern Areas (Reorganisation) Act, 1971: 

Provided that for the purposes of clauses (e) and (f) of sub-paragraph (1) 
of paragraph 3, paragraph 4, paragraph 5, paragraph 6, sub-paragraph (2), 
clauses (a), (b) and (d) of sub-paragraph (3) and sub-paragraph (4) of para¬ 
graph 8 and clause (d) of sub-paragraph (2) of paragraph 10 of this Schedule, 
no part of the area comprised within the municipality of Shillong shall be 
deemed to be within the b [Khasi Hills District]. 

TABLE 
PART I 

1. The North Cachar Hills District. 

2. The Mikir Hills District. 

. PART II 

b [l. Khasi Hills District. 

2. Jaintia Hills District.] 

3. The Garo Hills District. 


* PAKT ILL 

c[* * *] 

d [l. The Chakma District. 

2. The Lakher District. 

3. The Pawi District.] 

M Substituted by Act 81 of 1971, S. 71 (i) and Eighth Sch, (21-1-72). 


Schedule 6, Para 19 (contd.) 

(5) The power conferred on the Governor 
under Para. 19 (b) is manifestly a legisla¬ 
tive power and is without any limitations 
even in regard to matters in respect of 
winch he can promulgate a regulation A 
1972 SC 223 (226, 227). 

(6) It is true that the power is to be ex¬ 
ercised "until a District Council is so con¬ 
stituted for an autonomous district.” But 
that only places a limit to the period until 
which it is exercisable, and not any limita¬ 
tion upon the extent of the power or the 
period during which a regulation made by 
him would be in force once it is validly 
made. In the absence of any such limitation 
there is no warrant for saying that a regu¬ 
lation ceases to have effect once the District 
Council is constituted. Like every other 
piece of legislation, the regulation continues 
to operate and remains effective until it is 
either annulled or repealed under some 
legislative power. Thus, a notification issued 
by Governor of Assam under United Khasi- 


Regu ation I1 % Dl f tr i 1 ^ o (Apphcation of Laws) 
tern Rnnr, 1 (5 °, f A 1952) extending the Eas- 
the Un^t!5? C A ; ss ? m . Excise Act (1910) to 
though ^hasi-Jamtia Hills District even 

constif„I»,i Ue ? af !f r a District Council is 

l " e * a ^ er Governor ceased to 

vahd Para - 19 <b), is perfectly 

valid, a 1972 SC 223 (226, 227). 

fTni!L Jur Tl S u lc ! ion of District Council of the 
Rar^ d t> Kha si-Jaintia Hills — Extends to 
t?- Pazar J n village Mawkhar in Shillong 

village Mawkhar which in¬ 
cludes Bara Bazar was part of Shillong 

was not justified in view of 
”l025? atlOn * D/ " 16 “ 1 - 34 - A 1975 SC 1022 

Schedule 6, Para 20 

(1) The provisions contained in this para¬ 
graph may be altered by action taken by 
the Governor under Para I of the Schedule. 
That alternation is valid notwithstanding 
the provisions of Para 21. A 1954 Assam 97 
(98) : 1954 Cri LJ 836 (DB). 
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[b] Substituted by Notfn. No. D.C.A. 31/72/11 dt. 14-6-73, published in Meghalaya 
Gaz. 23-6-73, Pt. V-A, p. 200. 

[c] Words "The Mizo District” omitted by Act 83 of 1971, S. 13 (ii) (21-1-72). 

[d] Inserted by Mizoram District Councils (Miscellaneous Provisions) Order, 1972 
—See Mizoram Gaz., 5-5-72, Pt. II, p. 17 (29-4-72). 

[20A. Dissolution of the Mizo District Council.— (1) Notwithstanding 

anything in this Schedule, the District Council of the Mizo District existing 
immediately before the prescribed date (hereinafter referred to as the Mizo 
District Council) shall stand dissolved and cease to exist. 

(2) The Administrator of the Union territory of Mizoram may, by one or 
more orders, provide for all or any of the following matters, namely:— 

(a) the transfer, in whole or in part, of the assets, rights and liabilities of 
the Mizo District Council (including the rights and liabilities under any 
contract made by it) to the Union or to any other authority; 

(b) the substitution of the Union or any other authority for the Mizo Dis¬ 
trict Council, or the addition of the Union or any other authority, as a 

party to any legal proceedings to which the Mizo District Council is a 
party; 


(c) the transfer or re-employment of any employees of the Mizo District 
Council to or by the Union or any other authority, the terms and con¬ 
ditions of service applicable to such employees after such transfer or re¬ 
employment; 


(d) the continuance of any laws, made by the Mizo District Council and in 
force immediately before its dissolution, subject to such adaptations and 
modifications, whether by way of repeal or amendment, as the Admin¬ 
istrator may make in this behalf, until such laws are altered, repealed 
or amended by a competent Legislature or other competent authority; 

(e) such incidental, consequential and supplementary matters as the Admin¬ 
istrator considers necessary. 

the 'T!' a ,'? raph and in P ara Sraph 20B of this Schedule, 

semhlv nf prescribed date means the date on which the Legislative As- 

ac^ord y an cl w!th ?r errit ° ry of t MizOT ™ is duly constituted under and in 
accordance with the provisions of the Government of Union Territories Act, 


20B Autonomous regions in the Union territory of Mizoram to be auto- 
nomous districts and transitory provisions consequent thereto.— (1) Notwith¬ 
standing anything in this Schedule,— 

(a) every autonomous region existing immediately before the prescribed 
date in the Union territory of Mizoram shall, on and from Urat date 
tn a aut ° nomous district in that Union territory (hereafter referred 

mav bv e one rreSP ° nding a " eW district) and the Administrator thereof 

as a^e neceLarvTo re o° r ^' dl ? ct ‘ hat such consequential amendments 
• y \ g effect to the provisions of this clause shall be 

appended P t a o ra t S h. a t P 2 ° ° f ^ Schedule (deluding Part III of the table 

said Part III shall^(Tdeemed and , the said paragraph and the 
(h) pvprv in deemed have been amended accordingly; 

} of 0 M i zo ram "ex i st irvg °i rn me d H .^. uto !^ 0 J nous region in the Union territory 

referred to as the existing Regional th ? pr ^ scribed da *e (hereafter 
date and until a District Council ic r? l ° unci ^ sbad > on and from that 

__District Council is duly constituted for the correspond- 


Sc ^ dldc 6, Para 20 (contd.) 

thic o The effect °f the proviso to cl (2) of 

the Dfs r t?fc r t aP CoimrU 0 deny *K J uris diction to 
Khacs Caunc, l over that part of the 

°of fa f , o 1 ; n ?he Wi ^j-"ot h e e 

'sis* ■sv 


District. A 1956 Assam 129 


Jaintia Hills 

(135. 136) (SB). 

23- ( n S ifl ^? n No - TAD/R/50/64 dl 
trict . nGW autonomous dis- 

CT of -Jo^vai is mtra vires of Governor’^ 

leStion L Para 1 (3) and D^rliamentary 

tive A McG sc mr a r «o\? mnke u efEec - 
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ing new district, be deemed to be the District Council of that district 
' ® rea ^ er r<? f erre d to as the corresponding new District Council). 

(2) Every member whether elected or nominated of an existing Regional 
Council sha n be deemed to have been elected or, as the case may be, nominat- 
SJJ°. \ h % corresponding new District Council and shall hold office until a 

t^Tchedule 011 ^ dUly constituted for the corresponding new district under 

(3) Until rules are made under sub-paragraph (7) of paragraph 2 and sub- 
paragi aph (4) of paragraph 4 of this Schedule by the corresponding new Dis¬ 
trict Council, the rules made under the said provisions by the existing Re¬ 
gional Council and in force immediately before the prescribed date shall have 
effect in relation to the corresponding new District Council subject to such 
adaptations and modifications as may be made therein by the Administrator 
of the Union territory of Mizoram. 

(4) The Administrator of the Union territory of Mizoram may, by one or 
more orders, provide for all or any of the following matters, namely:— 

(a) the transfer in whole or in part of the assets, rights and liabilities of 
the existing Regional Council (including the rights and liabilities under 
any contract made by it) to the corresponding new District Council; 

(b) the substitution of the corresponding new District Council for the exist¬ 
ing Regional Council as a party to the legal proceedings to which the 
existing Regional Council is a party; 

(c) the transfer or re-employment of any employees of the existing Re¬ 
gional Council to or by the corresponding new District Council, the 

terms and conditions of service applicable to such employees after such 
transfer or re-employment; 

(d) the continuance of any laws made by the existing Regional Council and 
in force immediately before the prescribed date, subject to such adap- 
tations and modifications, whether by way of repeal or amendment, as 
th e Administrator may make in this behalf until such laws are altered, 

authority- amended by a com P et ent Legislature or other competent 

(e) such incidental, consequential and supplementary matters as the Admin¬ 
istrator considers necessary. 

20C. Interpretation — Subject to any provision made in this behalf, the 

of Mi^ram! have effect- ShaH ' * ^ application to the Uni °" territory 

(1) as if references to the Governor and Government of the State were re- 

artTc^cT r f Admini , strator of the Union territory appointed under 

of thf s l^ erenCeS 1° S 6 (except in the expression “Government 

references tn thfZ the Union territory of Mizoram and 

Assemb v Vhl n 4 Leg !f lature f we ^e references to the Legislative 
Assembly of the Union territory of Mizoram; 

U) as if— ’ 

(a) in sub-paragraph (5) of paragraph 4, the provision for consultation 
with the Government of the State concerned had been omitted- 

(b) in sub-paragraph (2) of paragraph (>, for the words "to which the 
executive power of the State extends”, the words "with respect to 
which the Legislative Assembly of the Union territory of Mizoram 
has power to make laws” had been substituted- 

C) oinitt r edT Ph 13> tHe WOrdS 3nd figUres " under Article 202” had been 

M srsr r, *>» *«»»» 

Amendment of the Schedule.— ( 1 ) Parliament may from time to 
umebylaw amend by way of addition, variation or repeal any of the provi- 


Schedule 6. Para 21 

(1) Parliament is clothed with legislative 
competence of the widest amplitude in re- 


0 ^? to , anv changes it likes to make ii 
kixth Schedule. A 19G6 SC 1220 (1225. 1228 
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sions of this Schedule and, when the Schedule is so amended, any reference 
to this Schedule in this Constitution shall be construed as a reference to 
such Schedule as so amended. 

(2) No such law as is mentioned in sub-paragraph (1) of this paragraph' 
shall be deemed to be an amendment of this Constitution for the purposes of 
Article 368. 

SEVENTH SCHEDULE 
(Article 246) 

LIST I — UNION LIST 

1. Defence of India and every part thereof including preparation for de¬ 
fence and all such acts as may be conducive in times of war to its prosecu¬ 
tion and after its termination to effective demobilisation. 


Schedule 7 (General) 

(1) In the interpretation of the scope of 

items in the legislative lists in Sch. VII 
widest possible amplitude must be given to 
the words used and each general word must 
be held to extend to ancillary and subsi¬ 
diary matters which can fairly be said to be 
comprehended In it. A 1960 SC 424 (429) ** 
A 1963 SC 90 (95) ** A 1961 SC 652 (655) 
** A 1959 Assam 221 (225) (SB) ** A 1962 

Punj 337 (342) (FB) ** A 1969 Mys 23 (35) 
(DB) ** (1968) 1 Mys L*J 524 ** A 1965 Guj 60 
(64) (DB) ** A 1964 Punj 513 (517) (DB) ** A 
1961 Andh Pra 75 (77) ** A 1960 Assam 76 (83) 
(DB) ** A 1960 Punj 462 (463) ** A 1957 
Cal 326 (329, 330, 331). 

(2) The task of interpretation being to 

ascertain the limits of the powers granted 
by the Constitution, the Courts cannot ex¬ 
tend these limits by way of interpretation. 
A 1961 SC 652 (655, 658) ** A 1964 SC 925 

(935). 


(3) The entries in the Lists in the Seventh 
Schedule should be so construed as to give 
effect to all of them and a construction 
which will result in any of them being ren¬ 
dered futile or otiose must be avoided. A 
1963 SC 90 (95). 


(4) The principles governing the interpre¬ 
tation of the entries in the three lists are :— 
G) Liberal construction with widest ampli¬ 
tude. (2) Broad interpretation to ambit of 
an express legislative power at the expense 
°l unspecified residuary powers. (3) Recon- 
ciliation to avoid conflict. (4) In considering 
validity doctrine of "pith and substance” 
should be followed. A 1962 Bom 12 (15) ** 
0968) 1 Mys LJ 524 (DB). 


(5) The various entries in the Lists in the 
oeventh Schedule of the Constitution are 
not powers of legislation but fields of legis¬ 
lation. A 1952 All 88 (89) (DB). 


(6) The Constitution makers. purposely 
used general and comprehensive words hav¬ 
ing a wide import without trying to parti¬ 
cularise. A 1961 All 487 (499. 500) (FB). 

> (7) 'X* 101 * 6 the three lists in Sch. VII come 
JD conflict, the precedence is in the follow¬ 
ed °3 r 7 d 3° r (376)' N °‘ 3 ^ N °* 2 ‘ A 1958 


co .^1 i Co I u V ts can look into Constituent As- 
) debates only to find out circumstan- 
K,ei ; 'yhKh the Constitution and organ- 

StaV n i °/ H 15 1 Court was taken out of the 
late list and vested in the Parliament. No 


further aid in its construction can be re¬ 
ceived. A 1957 Cal 534 (541). 

(9) The resort to residuary power should 
be the very last, refuge and it is only when 
all the categories in the three lists are ab- 
solutely exhausted that one can think of 
falling back upon a non-descript. A 1962 
Ker 97 (100) (DB). 

(10) Articles in the Constitution are not 
controlled by the various items in the list 
of Sch. VII. A 1950 Madh-B 46 (50) (DB). 
(Overruled on another point in A 1950 
Madh B 60.) 

(11) Entries cannot be restricted by legis¬ 
lative history. (1968) 1 Mys LJ 524 (DB). 

( 12 ) Allocation of the subject in the three 
lists is not on basis of scientific definition 
but is by way of simple enumeration of 
broad categories. A 1953 Trav Co. 540 (540) : 
1953 Cri LJ 1786. 

03) Article 246 has nothing to do with 
the question of interpreting the Union and 
State entries. A 1968 Guj 124 (139) (DB). 

(14) The powers of State Legislature un¬ 
der the State list are as large as they are in 
a sovereign Parliament. (1967) 33 Cut LT 
263 (DB). 

(15) Function of the lists. It is merely to 
demarcate legislative field between Parlia¬ 
ment and Slate and not to confer anv 
power. A 1972 SC 10G1 (1069) : 1972 Tax LR 
449. 

(16) The principles according to which 
entries in the different lists have to be in¬ 
terpreted are ; — 

(1) The pith and substance of the impugn¬ 
ed enactment and its true nature and 
character should be found out. If it relates 
to a topic within the competence of the 
legislature, it should be held to be intra 
vires, even though incidentally it might 

trench upon a topic not within its legisla¬ 
tive competence. 

extent of the encroachment on 
matters beyond its competence may be an 
element in determining whether the legisla¬ 
tion is colourable. 


. ascertaln ‘he true character of the 

legislation regard must be had to the en¬ 
actment as a whole, to its objects and to the 
scope and effect of its provision? 

(4) if any apparent conflict between en- 

tiom.rv ifvrt h ?u ‘ S felt in testing constitu¬ 
tional validity the courts should try to effect 

a lair reconciliation between the overlapp- 
Piv, 405 fllCt,n * entries - 1LR ( 1974 > Andh 
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Note:— Unless mentioned otherwise, the item number under these head 
Indi a F Actj S 19 3 s! h6 lt6m nUmber ° f List 1 of Schedule VII of Government of 

JAMMU AND KASHMIR 

Seventh Schedule of the Constitution applies by virtue of the Constitution (Ap- 
P’! C f‘ 10 " to Jammu Kashmir) Order, 1954, to the State of Jammu and Kashmir 

' ^u'° n Ust aPPlieS tD that State ' sub > ct to certain exceptions 
and modifications. These exceptions and modifications are mentioned under the 
respective entries. The State List shall be omitted. 

E " tr ?' a PP ,ies to Janimu and Kashmir — Constitution (Application to Jammu 
and Kashmir) Order, 1954 (14-5-1954). 

Naval, military and air forces; any other armed forces of the Union. 
(Government of India Act, 1035 — Item 1.] 

* + ^ e P lo y ment of a ”y armed force of the Union or any other force 

SUteln aid^fTh tr °- °/ ^ U " i0n ° r a " y contin Sent or unit thereof in any 
state in aid of the civil power; powers, jurisdiction, privileges and liabilities 

of the members of such forces while on such deployment ] 

[a] Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 57 ( 3 - 1 - 77 ). 

3 ‘ delimitation of cantonment areas, local self-government in such areas 
the constitution and powers within such areas of cantonment au"horitL and 


Schedule 7 (General) (eonfd.) 

(17) Legislative entries should not be in¬ 
terpreted in a narrow, pedantic sense En¬ 
tries comprehend ancillary and subsidiary 
matter. A 1970 Andh Pra 126. 

(18) The entries in the Lists should 'be 
given a large and liberal interpretation, be¬ 
cause the allocation of the subjects in the 
Lists is not by way of scientific definition 
but by way of a mere simplex enumerate 
of particular categories. 1974 Lab IC 667 
(6<9. 6801 (Mad). 

0 9) When the question arises whether the 
legislation is covered by one of the items 
m the Stale Lists or whether the legisla- 
turo is in the garb of legislating under a 
paiticular item, in respects whereto it has 
power to legislate, legislating in a forbidden 
held, m determining its validity the pith 
and substance of the legislation has to be 
taken into account. Incidental encroach¬ 
ment or overlapping has to be ignored The 
Present Act is thus admittedly covered bv 
Item 54 of List II of Sch. 7 to the Constitu¬ 
tion. and as the stage at which the tax is 
levied is the stage prior to export the ques¬ 
tion of incidental encroachment or overlapp- 

VJSowo !l 0t arise - 1975 Tax LR 1277 (1281, 

izvz) (Pal). 

Schedule 7, List 1, Entry 1 

(1) Merely because the Bihar Land Re¬ 
forms Act. 30 of 1950. affects the lands com- 
prised in Ghatwali tenures or merely be¬ 
cause Ihe Act has the indirect effect of 
abolishing semi-military tenures, it cannot 
be argued that the Act is a legislation with 

r f 5 ^-t to Entr'es i and 2 of the Union List 
A 1957 Pat 270 (274) (DB). 

Schedule 7, List 1. Entry 2 

(1) From the mere fact that the Bihar 
Land Reforms Act. 30 of 1950. affects the 
land comprised in Ghatwali tenure or has 
indued effect of abolishing semi-military 
enures of Ilanda Ghatwalis. it cannot be 
he ,d that the legislation falls under this 
entry. A 1957 Pat 270 (274) (DB) 


io-n) , Tho Bihar Land Reforms Act (30 of 
ijou) has no connection whatsoever with the 
doiencc of India or armed forces of Union. 
* 1 ° ,™ lat j, on wi *h Entries 1 and 2 of 

(3) The constitutional power of Congress 
to raise and support armies and to make 

n ecessary and Proper to that end is 
sweeping. A 1969 USSC 7 (13). 

o e pith and substance of the Rail- 
?™ perl - v A (Unlawful Possession) Act, 

‘ ls . to cr cate an adequate machinery for 
£lJ c £ vin Z and Protecting railway property, 
lne Force was primarily intended to watch 
and prevent the pilfering of railway pro- 

ES* al] ovcr rn dia. The officers of the 
foice have no general duty to maintain law 

Riii,.? rder even in areas of Places where 
Railway property is situated. Their duties 

< re eomiectcri with the preservation or pro¬ 
tection of railway property. It is therefore 
impossible to hold them as Police-officers so 
ns to bar admission in evidence of confessions 

made X° ! ho , m - (1975 > 77 Bom LR 295 (308). 

* Central Reserve Police Force Act is 

SJr C »i d by competent Legislature and is 
validly extended to the State of Jammu and 
Kashmir. 1971 Cri LJ 1489 (1490) (J & K). 

Schedule 7, List 1, Entry 3 

(I) Administration of justice is a State 
subject falling under Entry 3 of List 2 and 
would also include administration of jus¬ 
tice in cantonment areas in view of the 
absence of that subject from List 1 Entry 

3 ‘ 12? 9 FC 58 (63): 40 Cri LJ 403. 

.. The power of Parliament to regulate 
the house accommodation by law extends 
to all houses in cantonment area irrespec- 
tlvc °t its being owned by or in possession 
of the civilians. A 1970 SC 228. 

(3) Entry 3 in List 1 empowers Parlia¬ 
ment 1o regulate eviction matters in private 
houses in Cantonment area. A 1970 SC 228, 
(A 1954 Bom 204: A 1954 Bom 254; A 1950 
Nag 268; A 1961 Pat 207 Overruled.) ** A 
1967 Madh Pra 265 (266) (DB) ** A 1962 

R aj 190 (194. 195) (DB) (A 1954 Bom 254, 
Diss. from.) 
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the regulation of house accommodation (including the control of rents) in 
such areas. 

[Government of India Act, 1935 — Item 2.] 

JAMMU AND KASHMIR 

For entry 3, substitute the following entrya 
"3. Administration of cantonments.’* 

4. Naval, military and air force works. 

[Government of India Act, 1935 — Item 2.] 

5. Arms, firearms, ammunition and explosives. 

[Government of India Act, 1935 — Items 29, 30.] 

6. Atomic energy and mineral resources necessary for its production. 


Schedule 7, List 1, Entry 3 (contd.) 

(4) The State Legislature has no power to 
include cantonment areas within the ambit 
of accommodation requisitioning statute. A 
1951 All 830 (831) (DB). 

(5) The State Legislature has power to 
extend the provisions of an Act dealing 
with house accommodation and control of 
rents to an area which has ceased to be a 
cantonment area. A 1953 Madh B 5 (6, 7) 
(DB) ** A 1955 Madh B 76 (78). 

(6) Where Rent Control legislation was 
extended by State Legislature to an area 
after it ceased to be a cantonment area, 
even if such area is subsequently declared 
to be a canonment area, the statute would 
continue to apply to such area until the Act 
is repealed by the Parliament or the Par¬ 
liament makes some other legislation on the 
subject or the Act is spent up. A 1955 Madh 
B 76 (78). 

(7) State Legislature has no Dower either 
to enact for or to extend to cantonment 
areas Accommodation or Rent Control Acts. 
Only Parliament can do it. Notification ex¬ 
tending provisions of West Bengal Premises 
Tenancy Act (1956) to Barrackpore Canton¬ 
ment Area is thus ultra vires. A 1967 Cal 
355 (358, 359) (DB) ** A 1961 Pat 207 (208, 
209) (DB). 

(8) The Legislature by enacting the East 
Punjab Urban Rent Restriction Act (3 of 
1949) has not impinged upon the powers of 
the Union as there is no provision in the 
Act which has the effect of regulating 
house accommodation in cantonment areas. 
(1960) 62 Pun LR 143 (144) (DB). 

(9) In the Constitution, the effect of 
Entry 3 of List I is that Parliament has 
exclusive power to make laws with respect 
to the matters contained in that Entry, 
notwithstanding the fact that a similar 
power may also be found in any Entry in 
List II or List III. Article 246 of the Con¬ 
stitution confers exclusive power on Parlia¬ 
ment to make law’s with respect to any of 
the matters enumerated in List I, notwith¬ 
standing the concurrent power of Parlia- 
1 V Cnt nnc * State Legislature or the ex¬ 
clusive power of the State Legislature in 
■Lists III and II respectively. The general 
power of legislating in respect of relation¬ 
ship between landlord and tenant exercis¬ 
able by a State Legislature either under 
Entry 18 of List II or Entries 6 and 7 of 


List III is subject to the overriding power 
of Parliament in respect of matters in 
List I, so that the effect of Entry 3 of 
List I is that, on the subject of relationship 
between landlord and tenant insofar as it 
arises in respect of house accommodation 
situated in cantonment areas. Parliament 
alone can legislate and not the State Legis¬ 
latures. A 1970 SC 228 (231. 232. 234). (A 
1954 Bom 204 and A 1954 Bom 254 and A 
1956 Nag 268 and A 1961 Pat 207, Overrul¬ 
ed.) 

(10) A reference to Items 2, 3 and 5 of head 
D to the Schedule to the Government of India 
Act, 1935, would show that the Dominion 
Legislature was also authorised to make 
laws regarding offences against laws with 
respect to any of the matters set out in the 
Schedule as also in regard to inquiries for 
the purposes of jurisdiction and powers of 
all courts with respect to any of the said 
matters. It w'as in exercise of these legisla¬ 
tive powers that the Dominion Legislatures 
seem to have made the Act in 1949. Even 
under the present constitutional arrange¬ 
ment the Central Legislature continues to 
enjoy the power to legislate regarding the 
forces. Reference in this connection may 
be made to Articles 370 and 246 and 
Entries 93. 94 and 95 of List I of the 7th 
Schedule as applied to the State of J. & K. 
Thus there is no hesitation in holding that 
the Central Reserve Police Force Act was 
enacted by competent Legislature and w’as 
validly extended to J. & K. State. 1971 Cr 
LJ 1489 (1491) (J & K). 

(11) Taxes on lands and buildings — Im¬ 
position by the State Legislature wdthin 
cantonment areas by M. P. Act 14 of 1964 
—7 Is valid — Not barred by Entry 3 of 
List I of Sch. VII to the Constitution and 
Section 60 of the Cantonments Act, 1924. A 
1979 Madh Pra 188 (190). 

(12) The Parliament has exclusive power 
under Entry 3. List I of Sch. VII to the 
Constitution of India to legislate in respect 
of house accommodation in cantonment 
areas, for regulating accommodation in all 
its aspects. The State Legislature is not 
competent to make law in respect of Can¬ 
tonment Area. A 1971 Mys 275 ( 276 ). 

(13) Notification extending East Punjab 
Urban Rent Restriction Act 1949 to Canton¬ 
ment area in Haryana and Punjab — Ex¬ 
tension held valid. 1972 Ren CJ 913 (Punj). 
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7. Industries declared by Parliament by law to be necessary for the 
purpose of defence or for the prosecution of war. 

8. Central Bureau of Intelligence and Investigation 
[Government of India Act, 1935 — Item 1.] 

JAMMU AND KASHMIR 

Omit Item 8. 


9. Preventive detention for reasons connected with 
Affairs, or the security of India; persons subjected to such 
[Government of India Act, 1935 — Item 1.] 

JAMMU AND KASHMIR 

Omit Item 9. 


Defence, 

detention. 


Foreign 


Schedule 7. List I, Entry 7 

0) The establishment growth and deve¬ 
lopment of industries in the State of Maha¬ 
rashtra do not fall within Entry 7 and 
Entry 52 of the Union List. They are with¬ 
in the State List of 'industries’. In order to 
achieve the growth of industries it is 
necessary not only to acquire land but also 
to implement the purposes of the M. I. D. 

°* 1982 - T he powers and functions 
of the Corporation established under that 
Act clearly show that they are all in aid 
of the principal and predominant purpose 
of growth and development of industries 
established under it. The Act is thus a 
valid, piece of legislation. A 1970 SC 1771 
<1775. 1777). 

Schedule 7, List 1, Entry 9 


I n< iQ?i 7 £“,V' pubIic satety or interest.’* 

A 1943 FC 75 (83) : 45 Cri LJ 341. 

( 6) Efficient prosecution of war is direct- 
lY °^nected with defence of India and as 
tho J^!w lve n r °secution of war depends on 
orcL ?'° f 4 publlc safety, or public 

forSm maintenance of relations with 

foreign powers, etc., these matters are also 
connected with Defence. A 1943 Cal 377 ( 383 ) 

th i 7 t P r^ e £L is n .° authoritative definition of 

‘aw P^nt.ve detention’ in Indian 

trarlictllfr't W ° rc ? Preventive’ is used in con- 
tradistinction to the word 'punitive’. The 

object is not to punish a man for having 

he » but to intercept him before 

it a1Vi> !r d 9?\iE re «' ent him from doing 
it. A 1950 SC 27 <91, 92): 51 Cri LJ 1383. 


(1) The Constitution requires a line to be 
drawn in the field of public order or tran¬ 
quillity making off, more or less roughly, 
the boundary between those serious and 
aggravated forms of public disorder which 
are calculated to endanger the security of 
the State and the relatively minor breaches 
of the P^ce of purely local significance, 
treating for this purpose differences in deg¬ 
ree as if they were differences in kind. There¬ 
fore the personal liberty of the individual was 
only meant to be curtailed for grave rea¬ 
sons and any and every disturbance of pub- 
lic tranquillity, would not come within the 
ambit of the disturbance of public order 
A 1955 Raj 6 (9): 1955 Cri LJ 95 (DB>. 

(2) If preventive detention is desirable 
for any other reasons besides those enume¬ 
rated in this entry and Entry 3 of List 3 
recourse must be had to the residuary 
power vesting in the Parliament under 
Article 248, Clause (1). A 1949 All 513 (516) • 
50 Cri LJ 798 (FB). 

(3) Legislation that deals with the right 
of a State to keep foreigners under preven¬ 
tive detention without trial, such as Sec¬ 
tion 3 (1) (b) of the Preventive Detention 
Act, 1950, and Foreigners Act, 1946, brings 
the Union of India into relation with a 
foreign country within Entry 10 of th ! s 
Dist. A 1955 SC 367 (371) : 1955 Cri LJ 876. 

(4) It Is only the Parliament that can 
make laws for preventive detention for 
reasons connected with defence, and other 
matters mentioned in this entry A 1949 
All 158 (159) : 50 Cri LT 224 

.5?^ The expression "reasons connected 
with defence” has been held to be wide 


as 10 foreign 
States) Order (1950) read with Art. 367 (3) 

ta ^ e Paklstan outside the cate- 

1960^ Cri f Lj ei 764 P ° WCr ‘ A 196 ° SC 625 (628) : 

(9) Preventive Detention Act (1950) has a 
bearing not only on List I Entry 9 but 

® ntry 3 (1) - A 1951 Pat 47 
(51) : 1952 Cri LJ 406 (DB). 

( 10 ) Provision of Section 3 ( 1 ) (b) of 

Preventive Detention Act 1950 is not ultra 
vires the Jegisteture being well within 

n" t w y » 9 ,Ji ,st L A 1969 ° elhi 45 < 54 ) : 1969 

Cri LJ 186 (FB). 


(11) West Bengal (Prevention of Violent 
Activities) Act (President’s Act 19 of 1970), 
Sections if) to 13 do not violate Art. 22 (7) 
of the Constitution. A 1972 SC 1660 : 1972 
Cri LJ 1010. 

( 12 ) Word "preventive” occurring i n 
List I. Entry 9 and List III Entry 3. is 
clearly used in antithesis to the concept of 

Punitive’ detention. (1975) 77 Bom LR 506 
(DB). (Reversed on another point in A 1977 
SC 1027 : 1977 Cri LJ 785.) 

(13) Conservation of Foreign Exchange 
and Prevention of Smuggling Activities 
Act (1974) — Validity — Not beyond legis¬ 
lative competence of Parliament. ILR (1975) 
2 Delhi 820 (DB). 

(14) The Conservation of Foreign Ex¬ 
change and Prevention of Smuggling Acti¬ 
vities Act, 1974. is not unconstitutional or 
ultra vires as beyond the legislative com- 
pet once of the Parliament on the ground 
that Entry 9 i n List I and Entry 3 in 
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10. Foreign affairs; all matters which bring the Union into relation with 
any foreign country. 

[Government of India Act, 1935 — Item 3.] 

11. Diplomatic, consular and trade representation. 

12. United Nations Organisation. 

13. Participation in international conferences, associations and other 
bodies and implementing of decisions made thereat. 


14. Entering into treaties and agreements with foreign countries and 
implementing of treaties, agreements and conventions with foreign countries. 


Schedule 7, List 1, Entry 9 (contd.) 

List III do not mention a legislation of this 
kind. 1976 Mad LW (Cri) 179. 

(15) Parliament was competent in enact¬ 
ing the Conservation of Foreign Exchange 
Prevention of Smuggling Activities 
Act, 1974, even in exercise of its powers 
under Art. 246 (1) of the Constitution read 
with Entry 9 of List I. The connection of 
the smuggling activities and dissipation of 
foreign exchange with the security of India 
is real and proximate and not problemati¬ 
cal or remote. ILR (1976) 55 Pat 473 (488, 

Schedule 7, List I, Entry 10 

(1) Legislation that deals with the right 
of a State to keep foreigners under pre¬ 
ventive detention without trial brings the 
Union into relation with a foreign country. 
A 1955 SC 367 (370) : 1955 Cri LJ 876. 

(2) The power to legislate in respect of 
treaties lies with the Parliament under 

Entries 10 and 14 of List I. A 1969 SC 783 
(807), 

(3) Government of India Memo dated 
^' 1_ d963 of Ministry of External Affairs — 
Validity Invitation of Indian Citizen by 
foreign diplomatic mission in India on be¬ 
half of foreign Government — Require¬ 
ment as to clearance by Government of 
India of such invitation — Not invalid, A 
1973 Delhi 178. 

Schedule 7, List I, Entry 13 

(1) International Covenants on Civil and 
Political Rights Article 11 — Execution of 
decree by arrest and detention of J. D. —■ 
immunity from, on humanistic grounds — 
Citizen in a world of sovereign States has 
only inchoate rights in the domestic courts 
under International Covenants — S. 59 of 
V- C. seasons justice with mercy and 

3 ™ tice 1S a coefficient of law. 1969 Ker LT 
927 (930, 933). 

Schedule 7, List I, Entry 14 

(1) Making a treaty is an executive act 
and not a legislative act and the entry 
leaves untouched the power of the Execu- 

t ?r>^ nter mto treaties. A 1954 Cal 615 
lt>16) (DB). 

(2) Treaties which are part of the inter- 
nahona 1 law do not form part of the law 

, e . ! anci unless expressly made so bv 
V? JJ ee S! a JJ ve authority. A 1951 Raj 127 

64 (74) (DB) LJ 1021 (DB) ** A 1969 Delhi 

< 3 > ? he words "agreements with foreign 

untries and implementing of treaties" 


have to be read in their broadest sense and 
so read the Parliament has power not only 
to make rules as to the mode in which 
treaties and agreements with foreign coun¬ 
tries should be regulated but also to make 
laws on the subject-matters of the treaties 

cri srarSat 1953 An 613 (6i5); 1953 

(4) The Abducted Persons (Recovery and 
Restoration) Act, 1949. does not merely deal 
with any consequential result of the sub- 

°t the agreement between India 
and Pakistan but it deals with the imple- 

rx 0f the agreement itself. A 1953 All 
613 (615) : 1953 Cri LJ 1384 (DB). 

(5) Entry 19 read with this entry would 
also indicate that the Parliament is com¬ 
petent to pass laws by which the citizens 
ot India may be expelled from this country 
in accordance with treaties and agree¬ 
ments with foreign countries. A 1952 Puni 
309 (334) : 1952 Cri LJ 1313 (FB). 

(6) (Per Shah. J.) The power to legislate 
in respect of treaties lies with the Parlia- 
ment under Entries 10 and 14 of List I of 
Seventh Schedule. A 1969 SC 783 (807). 

(7) The treaty-making power would have 
to be exercised in the manner contemplated 
R v the Constitution and subject to the 

lm P°sed by it. A 1960 SC 845 
(8;>7) ** A 1959 Cal 506 (515 516). 

(8) The question as to how treaties can 
be made by a sovereign State in regard to 
cession of national territory and how trea- 

w^iiH W v?o n «r« made ^ c l n 55 implemented 
he governed by the provisions in 
trie Constitution of the country \ 19bo sc 

8 " (85 2> ** A 1959 Cal 506 (516, 517). 

(9) The making and performance of 
treaties are acts of State vide Entry 14 of 
the Union list. A 1966 Goa 38 (43) (FB). 

(10) A municipal Court might have inter¬ 
preted the agreement between India and 
Pakistan (1947) for avoidance of double 
taxation if Parliament had made a law for 
its implementation. In absence of such law 
the Courts are helpless in face of the error 
m /, t i\ e ragreements. (1965) 69 Cal WN 640 

™ ade hy Indian Govern - 

Tribn^ r. 3 5 ? 311 to abide by decision of 
Tribunal respecting boundary dispute — 

Implementation of award of Executive is 

valid. A 1969 Delhi 64 (73, 74) (DB\ 

of ( a™r mak i ng and implementation 
, y!. treaties is a subject which falls under 
this Entry. Implementation of every treaty 

Delhi™* r m U '?4) TOB) atiVe SanCtlon ' A 1969 

7 l (1 19fi?°o7T/ nen , t ° f India M ™» dated 
7 1-1963 of Ministry of External Affairs — 

stands for AIR - 


"A” in the citations 
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15. War and peace. 

16. Foreign jurisdiction. 

17. Citizenship, naturalisation and aliens. 
[Government of India Act, 1935 — Item 49.] 

18. Extradition. 

[Government of India Act, 1935 — Item 3.] 


Schedule 7, List 1, Entry 14 (contd.) 

Validity — Invitation of Indian Citizen by 
foreign diplomatic mission in India on be¬ 
half of foreign Government — Require¬ 
ment as to clearance by Government of 
India of such invitation — Not invalid. A 
1973 Delhi 178. 

Schedule 7, List I, Entry 15 

(1) Seizure or annexation of land or 
goods in right of conquest or the declara¬ 
tion of war or blockade are acts of State. 
A 1966 Goa 38 (431 (FB). 

(2) Conquest by military action over 
territory of Goa. Daman and Diu was an 
act of State — True view of an act of 
State is that it is a catastrophic change 
constituting a new departure. A 1966 Goa 
38 (43) (FB). 

(3) The Constitution makes no provision 
making legislation a condition of the entry 
into an international treaty in time of war 
or peace. A 1969 SC 783 (807). 

Schedule 7, List I, Entry 17 

(1) It was held that the Bombay District 
Police Act (4 of 1890) did not deal with 
citizenship and, as such, did not fall under 
this entry. A 1950 Bom 374 (375): 52 Cri LJ 
1059 (FB). 

(2) The West Bengal Land Development 
and Planning Act (21 of 1948) which pur¬ 
ported to acquire lands for settlement of 
refugees from East Pakistan does not pur¬ 
port to legislate with regard to aliens and 
is not. therefore, hit by this entry. A 1952 
Cal 679 (682). 

(3) The executive power of the Union 

extends to matters relating to aliens as per 
Entry 17 in List I. A 1963 Cal 369 (373) : 

1963 (2) Cri LJ 9 ** A 1968 Goa 17 (28) : 

1968 Cri LJ 316. 

(4) The Rules of evidence framed in 
Cl. 3 of Schedule III of the Citizenship 
Rules 1956 are not violative of Article 19 
and the Central Government has power to 
determine the question of citizenship in 
accordance with those rules. A 1962 All 
383 (390) : 1962 (2) Cri LJ 166 (DB). 

(5) Parliament was competent to enact 
Section 9 of the Citizenship Act and to 
make rules of evidence. A 1962 All 383 
(386) : 1966 (2) Cri LJ 166 (DB) ** A 1969 
SC 1234 (1237). 

(6) Question whether person is citizen of 
India is outside scope of Article 19 and is 
dependent upon the relevant law which 
Parliament can make under Article 11 and 
Entry 17 of the Union list. A 1961 Mad 129 
(136) (DB). 

(7) Acquisition of territory by State by 
military action — Acquiring State not 
bound to recognize liability of former State 
towards its citizens — Rights under import 
licences — Obtained by citizen of former 
Portuguese territories before their acquisi¬ 


tion by military action were not recognised 
by the Government of India. A 1966 SC 442 
(444. 446). 

(8) Law not relating to political status of 
citizens or acquisition, continuance or ter¬ 
mination of citizenship falls outside the 
scope of Article 11 and List I Entry 17. A- 
1976 Kant 174 (183). 

(9) The Goa Administration of Evacuee 
Property Act does not deal with granting 
or divesting any person of citizenship of 
India and does not infringe the provisions 
in Entry 17 of List I of the Seventh Sche¬ 
dule to Constitution of India. The Act in 
pith and substance falls within the Entry 41 
in List III of the Seventh Schedule and if 
there is an incidental encroachment on 
Entry 17 of List I. this encroachment will 
not affect its validity. A 1976 Goa 28 (32). 

Schedule 7, List I, Entry 18 

(1) Entry 18 empowers the Parliament to 
make laws in regard to extradition even of 
aliens. A 1955 SC 367 (374) : 1955 Cri LJ 876 
** A 1952 Punj 309 (319) : 1952 Cri LJ 1313 
(FB). (Reversed on another point in A 1953 
SC 10.) 

(2) "Extradition” is a different and dis¬ 
tinct subject from "expulsion” although 
both may overlap in certain aspects. A 1955 
SC 367 (374) : 1955 Cri LJ 876. 

(3) The Bombay District Police Act. 1890. 
has nothing to do with either citizenship 
or extradition or admission into and emi¬ 
gration and expulsion from India. Hence 
the Act is not ultra vires the powers of the 
State Legislature. A 1950 Bom 374 (375) : 
52 Cri LJ 1059 (FB). 

(4) A treaty between two Governments 
confers on the contracting parties the right 
to ask from each other the surrender of 
an offender. A 1955 SC 367 (374) : 1955 Cri 
LJ 876. 

(5) The absence of a treaty will not 
mean that the Government cannot grant 
extradition under its own municipal laws 
which provide for the surrender. A 1950 SC 
155 (157) : 51 Cri LJ 1153. 

(6) Where an extradition treaty remained 
a treaty only, the detention of a person 
under its provisions was not one according 
to procedure established bv law within the 
meaning of Article 21 of the Constitution. 
A 1951 Raj 127 (129) : 52 Cri LJ 1021 (DB). 

(7) Courts must before they grant extra¬ 
dition insist upon strict compliance with 
the provisions of the Extradition Act, 1903. 
A 1955 SC 367 (375) : 1955 Cri LJ 876 ** A 
1948 All 129 (130, 131) (DB). 

(8) Extradition was legally permissible 
under Section 7 or Section 9 of Extradition 
Act. though the provisions of the Fugitive 
Offenders Act, 1881. invoked by Ceylon 
Government were no longer in force in 
India. A 1960 Mad 548 (559, 564) : I960 Cri 
LJ 1625 (FB). 
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19. Admission into, and emigration and expulsion from India; passports 
and visas. 

[Government of India Act, 1935 — Item 17.] 

20. Pilgrimages to places outside India. 

[Government of India Act, 1935 — Item 17.] 

21. Piracies and crimes committed on the high seas or in the air* offen¬ 
ces against the law of nations committed on land or the high seas or in the 
air. 

22. Railways. 

[Government of India Act, 1935 — Item 20.] 


Schedule 7, List 1, Entry 18 (contd.) 

(9) The executive powers of the Union 
extend to matters relating to extradition 
and may be entrusted by the Central Gov¬ 
ernment to the State Government, a 1963 
Cal 369 (373) : 1963 (2) Cri LJ 9. 

(10) Extradition — Validity of committal 

— Legality of committal warrants — Con¬ 
ditions for extradition — Function of court 

— Surrender a matter for the Minister — 
Procedure to be followed by court in com¬ 
mittal proceedings — Prima facie case — 
Evidence of accomplice and of agent pro¬ 
vocateur — Form of warrant — Mistake in 
form of warrant curable. (1979) 2 Malayan 
LJ 70. 

Schedule 7, List I, Entry 19 

(1) The right to expel a foreigner in¬ 

cludes a right to make arrangement for 
preventing any evasion or breach of the 
order. A 1955 SC 367 (371, 372) : 1955 Cri 

LJ 876. 

(2) Extradition and expulsion from a 
State are different and distinct subjects 
though they may overlap. They form dif¬ 
ferent entries in List I. The Union Govern¬ 
ment is vested with absolute power to ex¬ 
pel foreigners from India. There is no pro¬ 
vision in the Constitution fettering this 
discretion. The law of extradition is quite 
different. A 1955 SC 367 (374) : 1955 Cri LJ 
876. 

(3) The introduction of permit system by 
Section 7 of the Influx from Pakistan 
(Control) Act, 1949, for entry of an Indian 
citizen into the Union territory was held to 
amount to imposition of restrictions on the 
exercise of rights conferred by Art. 19 (1) 

{db) A 1951 Nae 185 (187) : 52 Cri LJ 74 

(4) There is no provision in the Constitu¬ 
tion against a citizen being sent out of 
India and Entry 19 read with Entry 14 of 
Eist I of Schedule VII of the Constitution 
indicates that the Union Parliament is 
competent to pass laws whereby a citizen 
of India might be expelled from the coun¬ 
try in accordance with treaties and agree¬ 
ments with foreign countries. A 1.952 Punj 
309 (334) : 1952 Cri LJ 1313 (FB). (Reversed 
on another point in A 1953 SC 10.) 

(5) By its terms, a passport r* quests and 
requires in the name of the Government of 
me issung country, all whom it may con- 
' er n to allow the bearer to pass freely 
without let or hindrance and to afford him 

very assistance and protection of which 
in^ may stand m need. A 1957 Andh Pra 
(1052 > (DB) ** a 1954 Mad 240 (244) 


(6) A citizen cannot compel the State in 
the absence of legislation to make a request 
to a foreign Government on his behalf. A 
1954 Mad 240 (244) (DB). 

(7) A passport is not the basis of legal 
evidence to establish the fact of citizenship. 
A 1957 Andh Pra 1047 (1052) (DB). 

(8) The function of issuing passports is 
vested in the Union, by virtue of Entry 19 
List 1. A 1966 Bom 54 (57). 

(9) The executive power of the Union ex¬ 
tends to matters relating to admissions into 
and emigration and expulsion from India 
and Passport and visas. A 1963 Cal 369 
(373) : 1963 (2) Cri LJ 9. 

(10) The function of issuing passports 
vests in the Government of India by virtue 
of Art. 73 read with List I Entry 19 of the 
seventh Schedule. The Legislature, however, 
has not provided any guideline for the dis¬ 
charge of that function. No administrative 
»ules for the regulation of its function of 
issuing passports have also been framed by 
the Government of India. In the absence of 
any regulation justifying a classification be¬ 
tween those who are and those who are not 
entitled to Passports facilities. Govt, of India 
must grant passports to all Indian Citizens 
applying for them. A 1966 Bom 54 (58, 64). 

Schedule 7, List I, Entry 21 

(1) Actual robbery is not an essential 
element in the crime of piracy jure gen¬ 
tium (by the law of nations). A frustrated 
attempt to commit a Piratical robbery is 
equally piracy jure gentium. A 1934 PC 220 


(2) According to International Law the 
criminal jurisdiction of Municipal law is 
recognised as extending to piracy committed 
on the high seas by any national on any 
ship, because a person guilty of such piracy 
has placed himself beyond the protection oi 
any State. He is no longer a national but 
nostis humani generis (an enemy of the 
human race) and as such he is justiciable 
by any State anywhere. A 1934 PC 220 (221). 

Schedule 7, List I, Entry 22 


4 • r ..~ VV ui b [L.UI1U1- 

f Employment) Act, 1966, does not 
seek to regulate the Beedi and Cigar In- 

1 i - aS FU r\ f hc nith and substance test 
vvou d immediately show that the Act is a 

for m f asur< ! which ^ enacted 

l°i the benefit of workers working in the 

’mlusf-y. It s impact , if at an e nnv. on 

*k e .^edi industry as such is not direct and 

nS7n i9 r- bu t ‘"direct and incidental. 

(1971) 12 Guj LR 690 (710) 



396 [Sch VII List I Entry 23— Entry 31] [The] Constitution of India 

23. Highways declared by or under law made by Parliament to be 
national highways. 

24. Shipping and navigation on inland waterways, declared by Parlia¬ 
ment by law to be national waterways, as regards mechanically propelled 
vessels; the rule of the road on such waterways. 

25. Maritime shipping and navigation, including shipping and navigation 

on tidal waters; provision of education and training for the mercantile marine 

and regulation of such education and training provided by States and other 
agencies. 

[Government of India Act, 1935 — Item 21.] 

26. Lighthouses, including lightships, beacons and other provision for the 
safety of shipping and aircraft. 

[Government of India Act, 1935 — Item 25.] 

27. Ports declared by or under law made by Parliament or existing law 

to be ma.ior ports, including their delimitation, and the constitution and 
powers of port authorities therein. 

[Government of India Act, 1935 — Item 22.] 

28. Port quarantine, including hospitals connected therewith; seamen’s 
and marine hospitals. 

[Government of India Act, 1935 — Item 18.] 

29. Airways; aircraft and air navigation; provision of aerodromes- regu- 

IfvT.iw ° r8an,s * t ‘ on .°? alr '’ ffl a" 8 °f aerodromes; provision for sororo.u- 

01 ,uch * auc * ,ion *” d 

[Government of India Act, 1935 — Item 24.] 

30. Carriage of passengers and goods by railways, sea or air or bv 

national waterways in mechanically propelled vessels ’ by 

[Government of India Act, 1935 — Item 26 ] 

lik. 3 form^i'oo“ a m!,S£ a , * 1 ' ph “'“’ '•"»<—»« „ d 

[Government of India Act, 1935 — 


Item 7.] 


Schedule 7, List I, Entrv 23 

(1) This Entry entitles Parliament to make 
any jaw in respect of national highways. 
There is no conflict between this Entrv and 
Entry No. 69 of State List, A 1969 J and K 
113 (115) (FB). 

(21 Power to enact regarding National 
Highways does not include power of taxa¬ 
tion. 1973 UPTC 376. 

(3) The Beedi and Cigar Workers (Condi¬ 
tions of Employment) Act. 1966, does not 
seek to regulate the Beedi and Cigar in¬ 
dustry as such. It is a labour welfare mea¬ 
sure. And judging from the pith and sub¬ 
stance doctrine, it is an Act passed with 
legislative competence. (1971) 12 Gui LR 
690 (710). 

(4) Levy of tax on public carrier permit 

holders for carriage of goods on National 
Highway falling in the territory of Haryana 
— Constitutional validity — Not bevond 
competence of State Legislature. ILR (1971 i 
1 Punj 720 (FB). 1 1 

Schedule 7, List I, Entry 24 

(1) It is well settled that the legislative 
competence has always to be judged on the 
doctrine of pith and substance and not by 
the test of incidental encroachment The 
pith and substance of the Beedi and Cigar 
Workers (Conditions of Employment) Art 
1966, indicates that it is a labour welfare 


measure prescribing conditions of employ* 

lr l the beec h ancl Cigar industry, regu- 
lat ng terms of employment etc. and the 

r where SG . eks to regulate the beedi 
industry as such such a legislation could 

5 1 f ev 'f r beyond the legislative competence 

(710 7 j ] P ) arllament - (1971) 12 Guj LR 690 

r. ? che<1l 'lc 7. List I. Entry 27 
U) Entry 27 does not cover matters of 
Local Administration — Kerala Municipal 
Corporations Act (30 of 1961) made under 
Entry 5, List II, Sch. 7 of Constitution does 
22* e ^ en incidentally trench upon Major 
Poit Trust Act. 1974 Tax LR 1929 (Ker). 

Schedule 7. List 1, Entry 30 

Levy of Sales Tax on incorporeal 
moveable property (copyright) is not ultra 

(DR) Article 366 (12) - A 1969 Mad 284 (290) 

(2) Imposition of terminal tax on passen¬ 
gers carried by road under Cl. (e) — Stat« 
Legislature is competent to legislate and 
impose tax. ILR (1973) Cut 1174. 

Schedule 7, List I. Entry 31 
(1) The subslanee of the Ajmer (Sound 
Amplifiers Control) Act (3 of 1956). does 
not purport to encroach >.iipon the field ol 
Entry 31 of the Union List, though it inci¬ 
dentally touches upon a matter provided 
there. A 1959 SC 544 (547): 1959 Cri LJ 660. 
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32. Property of the Union and the revenue therefrom, but as regards 
property situated in a State a [* * *] subject to legislation by the State, save 
in so far as Parliament by law otherwise provides. 

[Government of India Act, 1935 — Item 10.] 

[a] The words "specified in Part A or Part B of the First Schedule" omitted by 
the Constitution (Seventh Amendment) Act, 1956, S. 29 and Schedule. 

33. [Omitted by the Constitution (Seventh Amendment) Act, 1956, S *>6 
fl-11-1956).] 

34. Courts of wards for the estates of Rulers of Indian States 

JAMMU AND KASHMIR 

Omit Entry 34. 


Schedule 7, List I, Entry 31 (contd.) 

(2) Whatever liability might have fasten¬ 
ed on the Bharatpur State or the Rajasthan 
State in connection with the maintenance 
of the transmitter pertaining to the 
period prior to coming into force of 
the Constitution became the 'liability of the 
Indian Union, because the purpose in con¬ 
nection with which this liability fell to be 
incurred was a purpose related to a matter 
within Item No. 31 of List 1. A 1964 Raj 205 
(214, 215, 216) (DB). 

(3) Acquisition of land for putting up 
Telephone Exchange — President cannot 
authorise the Union territory of Pondicherry 
to make the acquisition under Land Acqui¬ 
sition Act (1894). A 1975 Mad 345. 

Schedule 7, List I, Entry 32 

(1) Competence of State Legislature to 
pass Act — Fact that rights are subject to 
overriding power of the President to resume 
ownership does not render the property 
Union property under Entry 32, List 1 — 
Punjab Consolidation of Land Proceedings 
(Validation) Act (VI of 1957) Section 3. A 
195$ Punj 8 (13) (FB). (Overruled on an¬ 
other point in A 1959 SC 519). 

(2) Legislation in respect of property 
which has ceased to be evacuee property 
having been acquired by the Central Gov¬ 
ernment under the Displaced Persons (Com¬ 
pensation and Rehabilitation) Act 1954, made 
by the State legislature does not fall under 
Entry 32 of List I. A 1959 Punj 8 (12) (FB). 

(3) The Legislative power of the Parlia¬ 
ment in Entry 32 of List I cannot be taken 
as abridged by the legislative power under 
Entry 18 in List II in favour of the State. 
(1967) 69 Pun LR 76 (DB). 

(4) It is not correct to say that public Pre¬ 
mises (Eviction of Unauthorised Occupants) 
Act 1971 in so far as it relates to premises 
belonging to a Govt, company is ultra vires 
for want of legislative competence. A 1980 
MP 106 (109): 1980 Jab LJ 183. 

Schedule 7, List 1. Entry S3 

% 

(Cases before amendment) 

(1) This entry has been omitted by the 
"th Amendment of the Constitution. The 
corresponding matter is now included in 
Entry 42 of List III (concurrent List.) 

(2) The obligation to pay compensation is 
implicit in the legislative Entry 33 of 

ElSt 1. A 19G9 SC 452 (459). 


(3) Entrj' 33 in List 1, Entry 36 in List 2 
and Entry 42 in List 3 of the Seventh Sche¬ 
dule (as they stood before the passing of the 
Constitution) (Seventh Amendment) Act 
(1956). indicate that the Constitution recog¬ 
nised a trichotomy of public purpose, viz., a 
purpose of the Union, a purpose of the State 
and any other public purpose. A 1961 All 
520 (521). 

(4) Legislation relating to acquisition of 
property falls within Entry 33 of List 1. The 
Iron and Steel Companies Amalgamation 
Act, 1952, was validly enacted by the Par¬ 
liament. A 1953 Cal 695 (699, 700;. 

(5) Requisitioning of premises under Sec¬ 
tion 75-A, Defence of India Rules 1939 — 
Government is not tenant of premises — 
House Controller’s authority to make order 
ol allotment after derequisitioning was held 
to be without jurisdiction. A 1957 Pat 637 
(638) (DB). 

(6) "Any other public purpose” — State 
Government is competent to make requisi¬ 
tion for office accommodation of National 
Cadet Corps. A 1957 Pat 109 (110, 111). 

(7) (Per Sinha, J.) — Taking ' possession 
under Article 31 has reference to the power 
of requisitioning under Entry 33 of List 1 
and Entry 36 of List 2 of Schedule 7 to the 
Constitution. A 1950 Pat 392 (415. 416) (SB». 

(3) Entry 33 of List 1 refers to acquiring 
of property for the purposes of the Union. 
It does not lay down in whom the property 
should vest after it has been acquired A 
1959 SC 475 (479). 


(9) The husking of coconuts is not an in¬ 
dustry: and coconut husk cannot therefore 
be the product of any industry. At anv rate 
coconut husks are not the product of any 
industry whose control by the Union has 
been declared to be expedient in the public- 
interest by law by the Parliament. They do 
not therefore, fall within the ambit of 
Clause (a) of Entry 33 of List 1 of the 
seventh schedule to the Constitution. 1972 
Ker LT 238 (241). 

Schedule 7, List 1, Entry 34 


19o0) was covered by Entrv 22 of List II an 1 
Entry 34 of List I of the 7th Schedule A 
19bl Madh Pra 197 (198) (DB). 
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35. Public debt of the Union. 

[Government of India Act, 1935 — Item 6.] 

36. Currency, coinage and legal tender; foreign exchange. 
[Government of India Act, 1935 — Item 5.] 

37. Foreign loans. 

38. Reserve Bank of India. 


39. Post Office Savings Bank. 

[Government of India Act, 1935 — Item 7.] 

40. Lotteries organised by the Government of India or the Government 
of a State. 

[Government of India Act, 1935 — Item 48.] 


Schedule 7. List 1. Entry 36 

(1) This Entry specifically confers juris¬ 
diction on Parliament to legislate in relation 
to foreign exchange and would embiace 
laws relating to control of foreign exchange 
as also relating to its acquisition. A 1959 SC 
1124 (1131). 

(2) The object of the Sugar Export Pro¬ 
motion Act '30 of 1953) is to obtain foreign 
exchange. A 1959 SC 1121 (1131). 

< 3) Currency notes and bank notes — 
Offences relating to — Offences under Sec¬ 
tion 489-A to 489-D, I. P. C. are offences re- 
lating to a matter to which executive power 
of the union extends — The "appropriate 
Government" competent to remit the sen¬ 
tence of the convicts is the Central Govern¬ 
ment and not the State Government. A 1974 
SC 31 (33, 34): 1974 Cri L.T 150. 

(4) Chapter III-B of Reserve Bank of India 
Act (1934) — Validity — Impugned provi- 
sions in pith and substance relate to control 
of currency by the Reserve Bank and fall 
under entries 33 and 36 of List I and they 
do not in any way entrench upon entry 30 

UVrad) 1 II# (1971) 41 Com Cas 890 (907) < DB > 
Schedule 7, List 1, Entry 38 

(1) M. P. Dhan Parichalan Skeem (Pratis- 
hedh) Adhiniyan (19 of 1975) is not beyond 
the legislative competence of the State 
Legislature. It would fall under entry 30 of 
List II. Even if there be any doubt about 
the application of Entry 30 of List II the 
pith and substance of the said Act cannot 
escape Entry 7 of the concurrent list 
(List III). Entry 7 of List III is wide and 
comprehensive. A 1977 Madh Pra 74 (77 
78. 79). 

(2) Central Acts 9 of 1910 and 32 of 1959 
are in pith and substance within purview 
of Entry 38 of List I. The condition as to 
option of purchase under the Central Acts 
is the result of an agreement though com¬ 
pelled by law. They do not provide fo»- ac¬ 
quisition in ordinary legal sense. The Mad¬ 
ras Act 29 of 1954 on the other hand, deals 
with compulsory acquisition The Central 
Acts and the impugned Madras Act bein« 
laws with respect to different matters 
enumerated in the Concurrent 1 ist, no ques¬ 
tion of inconsistency between the i W o 
sets of laws made by Parliament, and by the 
State Legislature can arise. A 1971 Mad 353 
(302). 

(3) Chapter III-B of Reserve Bank of 
India Act (1934) — Tin* impugned provisions 
in pith and substance relate to control of 


currency by the Reserve Bank and fall un¬ 
der entries 38 and 36 of List I of the 
Seventh Schedule, and they do not in any 
way entrench upon entry 30 of List II 41 
Com Cas 890 (907) (DB) (Mad). 

Schedule 7, List 1, Entry 40 

Under this entry Parliament is given 
the competence to deal with lotteries organi¬ 
sed by the Government of India or the Gov- 

nth^ C1 f of a . s . 1ate and with regard to all 
types of lotteries competence is con- 

F n i rv r th f State Legislature under 

Entry 34 of List 2. A 1956 Bom 1 (6) (DB). 

6^9 ) C<1 ° n anolher P° in t in A 1957 SC 

mfif lottery has been described as a sche- 
T distributing prizes by lot or chance. 

A 19ob Bom 1 (6) (DB). 

ml 3 VLVL not .u cc . es f, ary to constitute a sche- 
tHhnt«lottery that the prizes should be dis- 

{" but l d wh °Hy by chance. In order to take 
the scheme out of the category of lottery, it 

i“ ,al ^at there must be a substan- 

mnl iTi! 1 + °, f 3kilI> alth °ush that element 
TAr be t tbe Preponderating element. A 

nofnt ^» 0n A 1 <S (DB) - (Reversed on another 
point in A 1957 SC 699.) 

o P p 4) F 'nance Act, 1972 of 

Of Inrn <1X a J 0, f>6 (3) (1 “ b ' and 80-TT 

fVnrr, ^V 1 ?** 3 * 19R 1 , including winnings 

“ft? J.° r lter,es as taxable income - Not 

inc _ l 2i,Y reS • Tbe Power to pass laws tax- 
bv 2 FntHo W »o nine f is givrn to Parliament 
of tbi 1 Vi eS - a ? d 97 - and not by Entry 40, 
(All! Un,on Ll st. 1974 Tax LR 885 (888) 

. . (5) T t e * e is an apparent overlapping be- 

1^9 En i ry i 40 ln List 1 and Entry 34 in 
fnr> 2 No le ^ is lature of a State can. there- 

A 1 ,aw 1ouc hing lotteries organi- 
t e r „ by . the Government of India or the Gov- 
ernment of a State. A 1975 Andh Pra 50 


(6) When there is overlapping between 
the entries in List I and List II, the power 
conferred on the Union Parliament under 
any entry in List I must prevail over the 
power of a State Legislature under any 
entry m List II. As a consequence, the 
power of a State to legislate in respect of 
gambling would not include a power to 
legislate in respect of a lottery organised by 
a ..late A 1971 Bom 332 (335). 

(7) Entry 40 does not by itself envisage 
authority in the State to lawfully, i. e. with 
authority organise a lottery for that State. 
A 1971 Bom 332 
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41. Trade and commerce with foreign countries- 
customs frontiers; definition of customs frontiers. 
[Government of India Act, 1935 — Item 19.] 


import and export across 


42. Inter-State trade and commerce. 



Schedule 7, List 1, Entry 41 

(1) It has been held that the amended 
Sec. 14-B of te Bombay Abkari Act 1878, 
was within the competence of the State 
Legislature to enact, because it dealt only 
with the possession of intoxicating liquors 
including foreign liquors, a subject covered 
by Item 31. List 2 of the Government of 
India Act, 1935. A 1350 FC 69 (71): 51 Cri 
LJ 1018. (A 1950 Bom 221, Affirmed.) 

(2) The provisions of the Bombay Prohibi¬ 
tion Act. 1949, in so far as they purported 
to restrict possession, use and sale of 
foreign liquor, were covered by Item 31 of 
List 1 of Schedule VII of the Government 
of India Act 1935. A 1951 SC 318 (322) : 52 
Cri LJ 1361. 


(3) The word 'import’ in Item 19 of List 
1 of G. I Act, 1935 standing by itself did 
not include sale or possession of the article 
imported into the country. A 1951 SC 318 
(323, 324) : 52 Cri LJ 1361. 

(4) The Government of India, which under 
Item 19 of List 1 1 of the Government of 
India Act, 1935, possessed the power to de¬ 
fine the customs frontiers, defined them by 
a notification D/- 1-4-1937 as "the frontier, 
whether one or more than one, whether sea 
or land, whether exterior or interior, of 
British India.” A 1940 Bom 307 (310) (SB). 


. (5) Customs frontiers of India extend to 
its terriorial waters. The import of goods 
must be regarded as complete as soon as the 
frontier is crossed by the goods. A 1960 
Andh Pra 619 (620) (DB). 

(6) The subject matter of regulation of 
imports into the country is within the ex¬ 
clusive jurisdiction of th® Union. A 1965 
Mys 143 (149) (DB). 

(7) The exclusive powers of taxation have 
to be correlated with the exclusive powers 
of the Parliament to legislate with respect 
to trade and commerce with foreign coun¬ 
tries, import and export duties across cus¬ 
toms frontiers and definition of customs 
frontiers. A 1963 SC 1760 (1770). 

(8) Duties of customs and duties of ex¬ 
cise are within the exclusive power of legis¬ 
lation by Parliament. A 1963 SC 1760 (1770). 


(9) Disposal of applications for import 
licence — State Government constituting 
committee including State Government Offi¬ 
cer who was acting as sponsoring authority 
under Import and Export (Control) Act — 
Order constituting committee amounted to 
encroachment upon exclusive jurisdiction 

—■Union Government. A 1965 Mys 143 (149) 
(DB), 

(10) Customs duties (export or import) 
and excise duties by Union on property of 
estate — Levy not covered by exemption and 

be validly imposed. A 1963 SC 1760 
(1777). 

Entries 41 and 42 of List 1 do not 
confer any power on the Union Parliament 
i make laws for the imposition of taxes. 
ne airn and object of those two entries is 


altogether different from that of Entry 52 
of List II. A 1960 Andh Pra 234 (242) (DB). 

(12) Sale of oils to foreign ships for their 
consumption from bonded warehouse takes 
place then and there and is not exempt 
from sales tax. A 1960 Andh Pra 619 (621) 
(DB). 

(13) An irrevocable letter of credit has a 
definite implicatipn. It is a mechanism of 
great importance in the international trade. 
Any interference with that mechanism is 
bound to have serious repercussions on the 
international trade. Except under very ex¬ 
ceptional circumstances, the court should 
not interfere with that mechanism. The 
autonomy of an irrevocable letter of credit 
is entitled to protection. A 1970 SC 891 (896, 
897). 

(14) Held that the perusal of the impugn¬ 
ed orders and instructions shows that they 
dealt with the export of skins of tigers 
leopards and panthers and placed a ban on 
such exports As the subject of import and 
export across customs barriers falls under 
entry 41 of the Union List, it follows that the 
Union Government is well within its powers 
in issuing impugned orders and instructions. 
As the orders and instructions stand, there 
has been no encroachment into the domain 
reserved for the States. ILR (1971) 1 Delhi 
178 (185). 

(15) Imports and exports across customs 
frontiers need not be during the course of 
trade and commerce with foreign countries. 
ILR (1971) 1 Delhi 178 (185). 

Schedule 7, List 1, Entry 42 

(1) The Madras Estates (Abolition and 
Conversion into Ryotwari) Act, 1948 did 
not deal with inter-State Commerce ’ and, 
therefore, could not be condemned as a 
legislation by the State upon a matter, which 
was within the exclusive competence of 
Parliament. A 1954 Mad 291 (302) (DB). 

(2) List 1, Items 41 and 42 deal with topics 
regulating matters indicated in them. They 
do not authorise imposition of taxes A 1960 
Andh Pra 234 (242) (DB). 

(3) Hyderabad Municipal Corporation Act 
(2 of 1956) does not fall within the scope of 
Entries 41 and 42 of List 1. A 1960 Andh 
Pra 234 (242) (DB). 

(4) If the State Legislature legislates with 
regard to trade and commerce outside the 
State it has overstepped its limits because 
intoi-State trade and commerce is within 
the competence of the Parliament. A 1956 

Bom 1 (8) (DB). (Reversed on another point 
in A 1957 SC 699.) 

i provisions of Art. 289 do not pre- 

clude the Union from imposing or authoris¬ 
ing the imposition of customs duties on tho 
import or export of the property of a State 
user for purposes other than those specified 

(1767 aU 1777 ( ) 2) ° f that Artic,e> A 1063 SC 1760 

(6) The immunity granted to the States in 
respect of Union Taxation under Art. 289 (D 
does not extend to duties of customs includ- 
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43. Incorporation, regulation and winding up of trading corporations, in¬ 
cluding banking, insurance and financial corporations but not including co¬ 
operative societies. 

[Government of India Act, 1935 — Item 33.] 


Schedule 7, List 1, Entry 42 (contd ) 
mg export duties or duties of excise* A 19C3 
SC 1760 (1767. 1777). 

(7) The provisions of Art. 289 do not pre¬ 
clude the Union from imposing or authoris¬ 
ing imposition of excise duties on the pro¬ 
duction or manufacture in India, of the 
property of a State used for purposes other 
than those specified in Cl. (2) of Art. 289. 
A 1963 SC 1760 (1767, 1777). 

(8) Karnatak Contract Carriages (Acqui¬ 
sition) Act 21 of 1976, is primarily and 
almost wholly an Act providing for the 
acquisition of contract carriages, the inter¬ 
state permits and other properties situated 
in the State. In pith and substance it is an 
Act of that kind. The incidental encroach¬ 
ment on the topic of inter-State trade and 
commerce, even assuming there is some, 

cannot invalidate the Act. A 1978 SC 215 
(229, 230). 

Schedule 7, List 1, Entry 43 

1. Companies and Corporations.— ( 1 ) Life 
Insurance Corporation Act is above reproach 
of unconstitutionality. A 1968 Mys 71 (72): 
1968 Lab IC 455. 

• T he J essence of a corporation consists 

in ( 1 ) lawful authority of incorporation, (2) 
the persons to be incorporated (3) a name 
by which the persons are incorporated, (4) 
a place and (5) words sufficient in law to 
show incorporation. A 1962 SC 458 (464). 

(3) Society registered under Societies Re¬ 
gistration Act (1860) is not a corporation or 
quasi-corporation but an unincorporated 
society contemplated by List II, Entry 32. 
A 1962 Bom 12 (21) (DB). 

(4) The enactment of Iron and Steel 
Companies Amalgamation Act. 1952 is with 
regard to entries 43 and 44 of List II in 
view of its pith and substance. A 1953 Cal 
695 (699). 

(5) This entry while providing for incor¬ 

poration, regulation, etc. of trading corpo¬ 
rations, expressly excludes Co-operative 
Societies from its ambit. (1968) 34 Cut LT 

745 (DB). 

(6) Non-trading companies within the old 
Part B States do not fall within either 
Entry 43 or 44 of List I. 1958 Ker LT 1178. 

(7) The distinction between the expression 
''office of profit under Government” in Arti¬ 
cle 102 and the expression "holder of a 
post or service under the Government" in 
Articles 309 and 314 is no doubt fine and 
somewhat intriguing, but in the troubled 
waters of jurisprudence, one has often to 
steer clear of shoals. The test for the ap¬ 
plication of Art. 311 (2), in short is whether 
there is a master and servant relation 
between the Government and the employee 
concerned. Hence when a person is a mem¬ 
ber of the staff of a company which is a 
juristic entity other than Hu* Government, 
he cannot be said to be holding a post 
under the Government. whatever may be 
the mode of appointment and removal of 
such person. A 1969 Cal 95 (102) : 1969 Lab 
IC 112. 

(») Ouinrat Industrial Development Act 
(23 ot 1962) is not beyond the legislative 


< i?^^ eience of the state Legislature. ILR 
(1970) Guj 844. 

(9) Once a legislation squarely falls under 

relevant labour entries of labour disputes 
and welfare merely because this labour 
participation is in the management of con¬ 
trolled industries or of limited Corporations, 
the subject matter would not be in any 
manner changed. The subject matter would 
remain labour welfare, pure and simple 
even though it might have some incidental 
effect on corporate undertakings or con¬ 
trolled industries. (1976) 17 Guj LR 265 

(277). 

(10) Sections 5 and 18 of Electricity 
(Supply) Act. 1948 fall under the entry. 
1970 Ker LJ 277. 

(11) Incorporation Is not a mere formality; 
it must necessarily be for some definite 
purpose. (1819) 4 US 316 (411) Ref. The ex¬ 
pression 'incorporation’ as a legislative 
head in the relevant entries in the consti¬ 
tution, means not only the making of the 
corporation but also the definition of its 
functions and powers. This has been done 
in detail by the Central Legislature in the 
Electricity (Supply) Act, 1948 in regard to 
the Electricity Boards. Kerala State Electri¬ 
city^ Board has been incorporated under the 
Electricity (Supply) Act, 1948 and its 
powers and functions are defined by a 
Central law under Entry 43. List I which 
is an exclusive legislative head for Central 
Legislation. Any State Legislation affecting 
the functions or powers of the Kerala State 
Electricity Board is incompetent. S. 78-A of 
^ectricity (Supply) Act does not oblige 
the Electricity Board to accept every direc- 
tion on questions of policy given by the 
State Government. Where the Board has 
fixed price of electricity by virtue of its 
powers under Section 49. Electricity (Sup¬ 
ply) Act, no extraneous authority can in- 

with the exercise of that power. 
1970 Ker LJ 277 (DB). (1969 Ker LJ 571, 

Reversed.) 

2. Banking Companies.— ( 1 ) Section 46-A 
of Banking Companies Act, 1949, is perfectly 
within the competence of Parliament under 
Entries 43, 45 and 46 of List I of Sch. VII. A 
1962 Ker 267 (280). 

(2) The power to legislate on the topic 
of legislation relating to banking carries 
with it also the power to legislate on an 
ancillary matter. A 1962 Ker 267 (280). 

(3) Winding up of banking companies 
and jurisdiction and powers of all courts 
with respect to the same are in the Cen¬ 
tral List. A 1958 Mad 403 (409). 

(4) Every law which in its operation 
might affect the property or interest of a 
bunk would not come within items 43 and 
45 of List I. A 1958 Mad 403 (409). 

(5) Deputy Collector, cannot dispose of 
suit under Section 55. Madras Estates 
Lands Act against Banking Company in 
liquidation. A 1958 Mad 403 (405, 411). 

(6) Misfeasance proceedings- — Company 
Judge directing some of Directors of com- 
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Incorporation, regulation and winding up of corporations, whether 

trading or not with objects not confined to one State, but not including uni¬ 
versities. * 

[Government of India Act, 1935 — Item 33.] 


Schedule 7, List I Entry 43—Note 2 (contd.) 

pany to appear and give evidence — Ap- 

P® a ] Divi sion Bench is maintainable A 
1964 Mys 75 (78) (DB). 

W )_The State Bank of India, though not 
specifically called upon to perform govern- 

° r quasi-governmental functions 
and though does not possess powers to en- 
force obedience at the pain of penalty is 
S V li. ot * ler authority” within the meaning 
of that expression under Art. 12. A 1979 
Bom 250 (257). 

(8) On harmonious construction, business 
of banking falls within Entry No. 15 
whereas corporations and matters relating 
to them fall within Entry No. 43 — Co¬ 
operative Societies are excluded from its 
purview. A 1970 Punj 528 (531). 

/,«;« Misc ^ IIa P eous -"“ (1) Motor Vehicles Act 
(1939), Section 68-CC as added by Sec- 
tion 4 of M V (Rajasthan, Amendment) 
Ordinance (3 of 1974) — Section is consti- 
I^onal and not beyond the competence of 
the State Legislature — The subject matter 
of Section 4 of the said Ordinance clearly 
falls within Items 35 and 42 of List III 

sc ms Tmi? Item 43 ofi List L A 1974 

(2) Electricity (Supply) Act, 1948, should 
be deemed to be falling under Entry 38 of 
List III of the Seventh Schedule. Tht- Act 
cannot be said to fall under Entry 43 or 

1042, 1043, A 1976 SC 1031 “ 040 - 

U. P. Co-operative Societies Act 1965 

tVrJa 0 * i 96 * 6) — Validity of — Act falls 
under Entry 32 of List 2 of Schedule 7 and 

All l59 dCr Entl * y 43 ° r 45 of List L A 1972 

43 of Li st I excludes all co- 
ooerat Zl s ° cietl . es including banking co¬ 
rant t^o so ?} et ] es - T bere is no war- 

on!v tl ? at sa,d En try 43 excludes 

only non-banking co-operative societies 

onPPAH ClUdes • ^ ithin its sweep banking co¬ 
operative societies. A 1971 Bom 365 (370). 

bu ( *ne^' 0 ^ ati ru Societies doi ne banking 
rfi!T J ,-u ake * n , out of Entry 43 of 

List IT d o d t el f lbe r rat ®^ PUt in Entry 32 ° f 
reirulatt* Eeglslature is competent to 

o n, ? g uni ° 5 f 28 S '? 5 C 3 h 1 , CO - OPeratiVe 
; n th s e c h . £ 

a ar Government St company, ''En'try 43° relating 
to incorporation and regulation eia t in £ 

cor^rations read^ith^n't^a MFE! 

Courts, except ihe^Sup^ente^Court with 
£^st‘°ue a , n L confer 

—_ of P re nuses belonging to a Govern- 


" A ” in the citations stands for AIR 


fVol. 10] 4 A. M. 26 


ment company. A 1980 MP 106 (109) : 1980 
Jab LnJ 183. 

Schedule 7. List I. Entry 44 

<}> K cannot b ® said that the subject 
matter of the Madras Electricity Supply 
Undertakings (Acquisition) Act (43 of 1949 ) 
was ' Corporations’*. On the other hand it 
came wttlim purview of "electricity” in 
the Concurrent List and was, therefore, 

iq^i n? r 2 ^4o 6s « the Madra s Legislature. A 
1951 Mad 979 (981, 984, 985) (DB). 

r c A l aw which attempts to regulate the 
airairs of a company by laying down cer- 

.^ pe . cial . r ules for its management and 
administration is fully covered by Entry 43 
Consequently, the Sholapur Spinning and 

Af?<- aV J2£n Com Pany (Emergency Provisions) 
Act, 1950, was held to be fully covered by 

thl * en o try -- A 193 1 SC 41 (59, 60). 

addin to I?? 5 t 52A to 520 wl *ch wore 
added to the Insurance Act. 1930, by the 

not U y,12 Ce /Amendment) Act, 1950. were 

°DB, he COnSt ‘ tUt ‘° n - A 1952 
stiti no® Pith and a substance of Iron and 

1 f ih? m ?i ai J ies . , Amalgamation Act, 1952 
JY a f * ha t U legislated with regard to mat- 

Entrv fe tm f fu E Jl ir . les 43 and 44 read with 
£ 5 52 the Cnion List and not relating 

cl m anH p r * Wh lo h feI1 under Article 31 
Entrv *?«lf^ tr L 33 ° T f . the Uni °n List or 
(699) y 36 f the State List. A 1953 Cal 695 

nan^ie S ^ C H 0r \n1£ -B , tile Banking Com- 
UmitQ of' +v, 19 i 9 ^> vh:ch fixes the territorial 
diction °« dl u ai 7 ° ri{?inal Civil Juris- 

extenSv? ^l gh . Court so as to be co- 

Itatei Sf the territorial limits of the 

the A C t ic , L° n matt ers covered by 
SmmHn th ® com Petence of Par- 

the Uninn T , t W A ° f 4 n J ntries 43 and 95 of 

be - 

TrSts T ^t V ^ ty can ° n f ot c B h ° a ^ ay e ^ Ub ^ C 

In the fleVjnn/ 1 incidentally entrenches 

m2 th |om ?2nTDBl ted ** E "* ry A 
OI^R ”5 S^ciiuis y R^istrat n ion re Ac5 rat ihe 

did n^t ar h ° f the Tibbia College of Delhi 
of d h»-n l become a corporation, in the sense 

of Entrv w i thin the mean"n« 

*• A 1QRP 4 ! f 1 A 1962 SC 458 (471) 

A 1968 Bom 91 (94) (DB) ' 1 

UP by AS the he °Iir CtS r the K c °rpor a tion «* 

Baronetcv Art n q, p, Curnrnbhov Ebrahim 
— etcy Act (1913) was confined to one 
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45. Banking. 

. [Government of India Act, 1935 — Item 38.] 


Schedule 7, List I, Entry 44 (contd.) 

State only, the Sir Currimbhoy Ebrahim 
Baronetcy (Repeal and Distribution of 
Trust Properties) Act (Bom IX of 1960) 
winding up the corporation set up by the 
1913 Act fell within the ambit of Item 32 
in List II and not of Item 44 in List I. 
(1969) 67 Bom LR 326 (DB). 

(11) The Tibbia College Act (5 of 1952) 
enacted by the Delhi State Legislature has 
confined the powers and duties of the 
board to its institutions in Delhi and hence 
the Act falls under Entry 32 of List II 
within the competence of the State Legis¬ 
lature. A 1962 SC 458 (471). 

(12) The objects of the Orissa Co-opera¬ 
tive Societies Act (1962), being confined to 
one State only is not covered by this Entry. 
(1968) 34 Cut LT 745 (DB). 

(13) Provisions of Punjab Sikh Gurdwaras 
Act are within scope of> Entry 44. A 1970 
Punj 40 (60) (FB). 

(14) Electricity (Supply) Act, 1948, should 
be deemed to be one falling under Entry 38 
of List III of the Seventh Schedule to the 
Constitution. It cannot be said to fall under 
Entry 43 or Entry 44 of List I. A 1976 SC 
1031 <1040, 1042 to 1044). 

(15) A. P. (Agricultural Produce and Live 
Stock) Markets Act, 1966 (16 of 1966) is not 
invalid on ground of repugnancy of State 
law to law made by Parliament. A 1975 
Andh Pra 58. 

(16) Nationalised Bank, State Bank and 
its subsidiary banks, though not specifically 
performing Governmental or quasi-Govern- 
mental functions and lacking power to en¬ 
force obedience at pain of ’penalty’ are 
'other authorities’ within Art. 12 of the Con¬ 
stitution. A 1979 Bom 250 (256). 

(17) Incorporation is not a mere formality 
it must necessarily be for some purpose. 
The expression as a legislative head in the 
relevant entries in the Constitution means 
not only the making of the Corporation but 
also definition of its functions and powers. 
1970 Ker LJ 277. 

(18) In the case of a corporation, while 
its incorporation, regulation and winding 
up come in Entries 43 and 44 of List I 
only, some of its activities, namely, pro¬ 
duction, supply and distribution and trade 
and commerce come in Entries 26 and 27. 
Entries 43 and 44 in List I are general and 
Entries 25 and 27 in List II are particular. 
1970 Ker LJ 277. 

(19) The Kerala University Act does not 
make provision for the management of the 
companies. All it does is to regulate the 
working of colleges affiliated to the Uni¬ 
versity and this falls squarely and com¬ 
pletely within Entry 11 of the State List, 
irrespective of whether or not a college is 
run by a company or by any other person. 
The Act no more entrenches on Entry 44 
of the Union List than, for example, legis¬ 
lation regarding land or its management 
would entrench on that entry because the 
land belonged to a company. A 1970 Ker 
196 (218) (FB). 


Schedule 7, List I, Entry 45 

(1) The corresponding Item 38 of List I 
in the Government of India Act has been 
held to be limited to laws which affect the 
conduct of business of banks qua banks. 
Accordingly, Sections 30 and 36 of the 
Bengal Money-Lenders Act, 1940, could not 
be said to interfere with the ’conduct of 
banking business’ in that item merely be¬ 
cause the application of these provisions 
would greatly reduce the amount which a 
bank could recover in execution of decree 
obtained by it. A 1945 FC 7 (8). 

(2) Banking Companies Act (1949). Sec¬ 
tion 49-A — Parliament competent to en¬ 
act measure under Entries 43, 45 and 46 of 
List I. A 1962 Ker 267 (280). 

(3) The Indian Legislature has not pur¬ 
ported to legislate in regard to the subject 
covered by item 18 of List II in enacting 
Section 45-B of the Banking Companies 
Act. A 1958 Mad 403 (410) ; 1962 (2) Cri LJ 
490. 

(4) The contention that matters relating 
to winding up of companies are within the 
exclusive jurisdiction of Parliament cover¬ 
ing under Entries 43 and 45 of List I of 
Sch. 7 of the Constitution and the Mysore 
High Court Act being an enactment of the 
State Legislature under Entry 65 of List II 
Section 4 of that Act had no application to 
the matters relating to winding up of com¬ 
panies is not tenable. A 1964 Mys 75 (78) 

(5) The legislative entry in List I of the 
Seventh Schedule is ’’Banking” and njt 
’Banker” or "Banks.” To include in the 
connotation of the expression ’banking’, in 
Entry 45 of List I. power to legislate in 
respect of all commercial activities which a 
banker, by the custom of bankers or auth¬ 
ority of law, engages in, would result in 
re-writing the Constitution. A 1970 SC 564 
(589, 590). 

(6) U. P. Co-operative Societies Act, 1965 
(11 of 1966) falls under Entry 32 of List 2 
of Schedule 7 and not under Entry 43 or 45 
of List I. A 1972 All 159. 

(7) The State Legislature can pass law 
for controlling the management of a bank¬ 
ing co-operative society. Even if such law 
is connected with banking business matters, 
it would not necessarily encroach upon the 
power of Central Legislature to control the 
conduct of banking business of a co-opera¬ 
tive society. A 1971 Bom 365 (370, 371, 373). 

(8) Power under Section 78 of the Maha. 
Co-operative Societies Act (24 of 1961) to 
supersede a co-operative society falls in 
pith and substance under Entry 32 of 
List II of Schedule VII of the Constitution. 
The true nature and character of the pro¬ 
vision is to control and govern the affairs 
of the co-operative societies and not ’bank¬ 
ing’. A 1971 Bom 365 (371. 374). 

(9) It cannot be said that the chit or 
Kuri business is a part of' ’Banking’ within 
the • meaning of Entry 45 of List I of the 
Seventh Schedule to the Constitution. The 
accepted legal concept ..of .banking is .parrv- 
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46. Bills of exchange, cheques, promissory notes and other like instru¬ 
ments. 

[Government of India Act, 1935 — Item 28.] 

47. Insurance. 

[Government of India Act, 1935 — Item 37.] 


48. Stock exchanges and future markets. 

chandise ^arks^ inventions and desi 8 ns J copyright; trade-marks and mer- 

[Government of India Act, 1935 — Item 27.] 

50. Establishment of standards of weights and measure 
[Government of India Act, 1935 — Item 51.] 


I 1 ndus * ri * s ’ the control of which by the Union is declared by Parlia- 
merit by law to be expedient in the public interest. , y 

[Government of India Act, 1935, Item 34.] 


Schedule 7, List I, Entry 45 (contd.) 

m?i^f 1 M buSine ^ s of receiving moneys and 
thJ nhr g Profits for customers subject to 

UDon b th^ tl 0 f n ° f bonourin * cheques drawn 

tomer^ tvf r ° m * tin ? e to time the cus- 
abll on extent of th e amounts avail- 

Pra 74 ( 77 ) lr curren t accounts. A 1977 Madh 

der 1 Enf 0 n( 7 Ch f err ^ Chit Funds Ac t falls un- 
45 nfT J 7 ° f 3 and n °t under Entry 

in L wn°[- Entry 30 - List n - a ^ with- 

le«isu e tur e e gl A at i V 9 ? 2 C S e 9 e 9 nCe ° f the StatS 

No sin ir 

to thom fan rPOr? ^ ns and mat| e rs relating 
Punj er 528^ a (53l) Vlthin Entry No - 43 - A 1970 

include^ busin ess need not necessarily 
Assumine th P it ° f deposits from public. 

Dholj^r Vet n9l5W S A \ 5 tate Bank of 

visions ahn .t 9 5) contained several pro- 
Ac t was - acce Ptance of deposits. The 

Parliament a lOT?’ Rar^. COmpetence o£ 

Schedule 7, List 1 . Entry 46 
bility. F i?V a irst lr bi r rn men f tG acquire negotia- 

M S' 

defiX ° f A ‘flat g 

546 (548) 38 Smd 24 < 27 > ** A 1919 Cal 

entry have enumerated in this 

is-v-^ty SSSS 

0f &%£ FC jw- 

?en n us S ”a T^r-meSr oflhe'tm"; 

promissory he notes ” bl A 1944 and 

(SB). notes. a 1944 Cal 196 (198) 

— < Ny^va e pnn^)l m on P rom issory note 

SU ( 5 ) a T » 1 WAH U tD 

ShB*' « contain 

n °tes. Entry * 1 46 P of ted List K T ardin tl prorni ssorv 
applicable. A 197? Madh Pra’ 74. ,n “ 


Schedule 7. List I. Entry 47 

Act\vM?* en £ y ** isks factories) Insurance 
Act (1962), Section II — Power under to 

D?v S of e ^ ed insurance premium after ex- 
P-ry of insurance period — Power is not 

(154?: V 1971 c 47 651 A 1971 Andh »» 

Schedule 7, List 1, Entry 48 

n^ T tld UrWard t Cu, : tracts (Regulation) Act 

*g as r pSr'iS; 

the Seventh Schedule Though 8 a law “V for! 

pTct d to Jr^l* W ° U J d a,S ° h< a ,aw with rrs- 

Sr * ? c ? - an i commerce coming under 

EntVofi ; )n °T ^ US i be . excluded from the general 

90 (A A «<*3 SC 90 (93, 94, 95, 

(A I Jo- Cal 740 was correct under the 
Government of India Act (1935) but is no 
longer law in view of the chinm* in o 

Stitution ) »“ A 1959 Cal 89 (92) ?DB) (HevSd 
on another point in A 1963 SC 90.) 

Schedule 7, List I, Entry 49 

(1) Emblems and Names (Prevention of Im¬ 
proper Use) Act, 1950 — Act is not void fW 

A a i975 f SC e8 il72 Ve competence of Parliament. 

Schedule 7, List I, Entry 51 

(!) There is no repugnancy between the pro¬ 
visions of the Drugs and Cosmetics Act P as 
amended by Act 11 of 1955 and Act 13 of 1964 

Duties) 1 'Act in iQ5<? Pr< Tarations (Excise 

4( 75 and’n?” hand > and Ss. 4, 

card fK 6 the U ‘ p * Excise Act with re 
kfl * f r e enforcement of the policy of Dr0 - 
h bition of misuse of medicinal preparations or 

drugs contaming alcohol as alcohnlJP l\ 

A 1978 All 490 ( 495 ). alcoholic beverages. 

Schedule 7, List I, Entry 52 

w<K e e c p ,= e ? rasrs of Esfr::;- 

KfaSeSafS' * 

iii.r i: ch Aigsc 52 ui 
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Schedule 7, List I, Entry 52 (contd.) 

(2) The products of the industry would also 
be comprised in Entry 27 of the List 2, except 
where they were the products of the “control¬ 
led” industries when they would fall wilhio 
Entry 33 of List 3. A 1956 SC 676 (696, 697). 

(3) The subject of Entry 52 is not the manu¬ 
factured product, but the industry engaged in 
its manufacture. A 1957 All 159 (164) (DB). 

(4) The assumption of control of an industry 
under this entry would not interfere with the 
powers of the State Legislature under Entry 56 
of List 2 which empowers it to levy taxes on 
goods and passengers carried by road or on 
inland waterways. A 1955 Assam 249 (258) 
(SB]. 

(5) A tax on sugarcane entering the factory 
premises is not a law relating to the process of 
manufacture or production of sugar within the 
meaning of Entry 52. A 1957 All 159 (164, 
165) (DB). 

(6) Industries (Development and Regulation) 
Act (1951). Section 20. The expression ‘industry* 
in Entry 52 of List 1 bears the same meaning 
as that in Entry 24 of List 2. The result is 
that the said expression in Entry 52 of List 1 
does not take in a gas industry. A 1962 SC 
1044 (1052). 

(7) The West Bengal Oriental Gas Company 
Act, 1960 is, within the legislative competence 
of the West Bengal Legislature and is validly 
made. A 1962 SC 1044 (1050, 1051, 1052). 

(8) The Rice Milling Industry (Regulation) 

Act is intra vires the Parliament and is relatable 
to Entry 52 in List 1. 1966 Ker LT 161 : 1966 

Cri LJ 1541 (2). 

(9) The Kerala Paddy (Restriction on Milling) 
Order 1967 issued by the Kerala State Govern¬ 
ment as a delegate of the Central Government 
is an Act of the Central Government and there¬ 
fore no question of any conflict between Parlia¬ 
ment and State Legislature can arise. A 1969 
Ker 154 (161) (FB). 

(10) The field covered by the declaration 
made by Section 2 of the Industries (Develop¬ 
ment and Regulation) Act is not the same as 
the field covered by Orissa Mining Areas De¬ 
velopment Fund Act and cannot be challenged 
as a result of Entry 52 read with the former 
Act. A 1961 SC 459 (478). 

(11) It cannot be said that the purpose of the 
Kerala Paddy (Restriction on Milling) Order 
issued by the Kerala State Government as a 
delegate of the Central Government is the same 
as the object of Rice Milling Industry (Regula¬ 
tions) Act and the former is therefore invalid. 
A 1969 Ker 154 (161) (FB). 

(12) It is undisputed that sugar industry is a 
controlled industry, within the meaning of 
Entry 52 of List I of the Seventh Schedule and, 
therefore, the Legislative power of Parliament 
covers enactments with respect to industries 
having regard to Article 246 (1) of the Con¬ 
stitution. If the impugned legislation invades 
Entry 52 it must he repulsed by the Court 
But Entry 54 in List II empowers the State to 
legislate for taxes on purchase of goods and so 
if the Act under consideration is attracted, in 
pith and substance, by this entry the Legisla¬ 
tive incompetence cannot void the Act. A 
1980 SC 286 (293) : (1979) 55 Taxation 165 
(173). 

(13) Decisions relating to interpretation of 
word ‘industry' in Section 2 (f). Industrial Dis- 


nrrUincAk*’ 194 J’ • a J e °/ no avafI while inter- 

in Entry 52 of Listi ' 

(14) The manufacture of gold ornaments by 
goldsmiths m India is a process of systematic 
production for trade or manufacture and so 
falls within the connotation of the word ‘in- 
dustry in the appropriate legislative entries. 
It follows therefore that in enacting the Cold 
(Control) Act, 1968, Parliament was validly exer¬ 
cising its legislative power in respect of matters 
covered by Entry 52 of List I and Entry 33 of 
L,s t in. A 1970 SC 1453 (1459). 

1 QR 1 } mr ar aj h 1 ra I n dustria 1 Development Act, 
196i (III of 1962) does not hill within 
Entry 52. The establishment, growth and de¬ 
velopment of industries in the State of Maha- 
rashtra do not fall within Entry 7 and Entry 52 
of the Union List but they are within the State 
,nclustr, es\ A 1970 SC 1771 (1775). 
r (1 ® } Kannan Devan Hills (Resumption of 
Lands) Act (5 of 1971), Sections 4, 5 — Con¬ 
stitutional validity — Subject-matter of provi¬ 
sions of Sections 4 and 5 i s covered by Entry 18 
of List II and Entry 42 of List III — State 
Legislature cannot be denied the power to 
legislate on ground that legislation will affect 
subject-matter of Entry 52 of List. A 1972 SC 
2301. 

(17) The doctrine of ‘occupied field* does not 
totally deprive the State Legislature from making 
any law incidentally referable to gold. Maha¬ 
rashtra Debt Relief Act, 1976, is not ultra vires 
the State legislative power. A 1977 SC 1825 
(1846). 

(18) ‘Industry* as a legislative topic is of 
large and liberal import, true. But what peri¬ 
pherally affects cannot be confused with what 
goes to the heart. An acquisition of land for 
sugar mills or of sugar mills may affect the in¬ 
dustry but is not an action in the legislative 
field forbidden for the States. Sales tax on 
raw materials going to a factory may affect the 
costing process of manufacture but is not legis¬ 
lation on industrial process or allied matters. 
Indeed if the State legislature cannot go any¬ 
where near measures which may affect topics 
reserved for Parliament a situation of reductio 
ad absurdum may be reached. Nothing in the 
U. P. Sugarcane (Purchase Tax) Act, 1961, re¬ 
gulates or controls the industry itself nor exacts 
any levy on the manufacture of sugar or it9 
wider ramifications. A 1980 SC 286 (295, 298) t 
(1979) 55 Taxation 165 : 45 STC 36. 


(19) Control and regulation of declared indus¬ 
tries under List I, Entry 52 does not include 
power to tax those industries. Taxation is a 
distinct matter and is reserved to the State 
under Entry 54 of List II. State is competent 
to levy Sales Tax on products of declared in¬ 
dustry. 1976 Tax LR 1907 : 1975 UPTC 538 
(DB) (All). 

(20) State is competent to levy sales tax on 
products of declared industry. 1970 Tax LR 
1907 (1916) (All). 

(21) The term ‘industry* in Entry 52 of 
List I refers only to the process of production 
or manufacture. It does not deal with other 
components or aspects of the industry. 1979 
All LJ 730 (732). 

(22) Industries (Development and Regulation) 
Act (1951), Sections 1, 2 — Act is not ultra 
vires on ground that there is no prior law of 
Parliament declaring that it is expeefient to exer¬ 
cise control over the industry — Declaration 
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53. Regulation and development of oilfields and mineral oil resources, 
petroleum and petroleum products; other liquids and substances declared by 
Parliament by law to be dangerously inflammable. 

[Government of India Act, 1935 — Items 32, 36.] 

54. Regulation of mines and minerals development to the extent to which 
such regulation and development under the control of the Union is declared 
by Parliament by law to be expedient in the public interest. 

[Government of India Act, 1935 — Item 36.] 


Schedule 7, List I, Entry 52 (contd.) 
contained in S. 2 of the Act itself is sufficient. 
(1969) 2 An WR 402. 

(23) The Rice milling industry is a controlled 

one as declared by Parliament. The W. B. 
Legislature is not competent to legislate in 
the same field covered by Entry 52 of List I 
of the Seventh Schedule to the Constitution. 
The true character and object of the W. B. 
Amendment Act does not relate to any of the 
matters enumerated in Sch. VII, List III, 

Entry 33. As such that Act is ultra vires the 

competence of W. B. Legislature. A 
1975 Cal 235 (238, 239). 

(24) VV. B. Relief Undertaking (Special Provi¬ 

sions) Act (13 of 1972) — Pith and substance of 
legislation directly falls under Entry 23 of 

List III and Act is not ultra vires the State 

legislature — Act is also intra vires of 

Entry 33 (a) of List III — Incidental encroach- 

Entry 52 of List I cannot invalidate it. 
A 1978 Cal 215 (219, 220) (FB). 

(25) Bombay Relief Undertaking (Special Pro¬ 
visions) Act (1958) falls within Entry 23 of 

List III. Mere circumstance that some of its 
provisions entrench upon the provisions of dif- 
ferent list not conclusive of competency or 
otherwise of the Legislature to make the enact¬ 
ment. ,1972) 13 Guj LR 33 (43). 

(26) Validity of Sections 96, 97 of Kerala 
Panchayats Act, 32 of 1960 — State legislature 
held competent to enact law contained in these 
sec /’°? s - A 1970 Ker 88 : 1970 Cri LJ 470. 

(27) Kerala Private Forests Vesting and As- 
J.gnment Act (26 of 1971), Pre. — Act is not 
bad on ground of repugnancy for encroaching 
on the central subject under Schedule 7, List 1, 

(FBr 52 ° f lhC Constitulion - A !973 Ker 36 

14 <2 o 8 f Tqvs of Kerala Ordinance 

Fntrv 78 r T - S » fa, r rly , and squarely within 
the r 52 f f 0f * L,St J , of the Seventh Schedule to 
institution and not either within Entrv 24 

so the h r 111 1 of thc ; sai(1 Schedule Being 
Detenre State legislature had no legislative com- 
?dd O I?" regard the , subject-matter of the 
n,, wh l 3f UC f* CX hypothesi the Governor had 

Ker 56 ( 59 ^ promu,gate the same. A 1979 

mi«»L T * he i contention that the insecticides 
" ,fclured h V ^e fornmlators within the 
meam f y technical grade pesticides were 

for, K 0 V ' >l !i lon *° fanm ‘ rs > and there- 
tore the topic fell within Entrv 14 of List II 

of the Seventh Schedule on which the State 
Government has exclusive executive power * 
noCrrert Entry 14I »f List II has n„t u, he 
Fntr- ' s 1 oIat > on - , b has to he read along with 
T 4 ' 26 , V u] 27 of L * 1 , n correspond. 
E&rS % 1 S " 1 f t, I ,, * T , to a «hed..led industry i. e . 

it r-h 2 ; L *i! » I, .u Entry u 3 ' 3 ’ List 1,1 So read 
the nil thf " sch, ' nie and directions of 

Central Government fall within Entry 52, 


L*t I and Entry 33, List III and not within 

f979 y jab LJ 29L 1979 MPLJ 221 <225 > : 

(30) These entries are interrelated — Although 
all industries fall within Entry 24 and State 
Legislature is competent to make laws in res- 
pect of them that entry is subject to Entry 52 
Rice Milling is an industry which involves 
manufacturing in it — Though Entry 24 would 
include rice-nulling industry such industry can 
well be the subject of Entry 52 — Rice Mill¬ 
ing Industry (Regulation) Act is, therefore, not 

beyond the competence of Parliament. A 1971 
Ivlad 245 (252). 

a (Development and Regulation) 

Act (19ol) f Section 18 ,b) (1) — State’s power 

\s .y?® 11 ate distribution of intoxicating liquor_ 

Neither explicitly nor impliedly taken away bv 
the Orders passed under Section 18 (b) (i) of 
the Act. A 1980 SC 614 : 1980 All LJ 258. 

/IX ^ . Sch 5 du,e , 7* 1 ^t 1, Entry 53 

(1) Entry 53 of Sch. 7, List 1 has no refer- 

ence to the imposition of sales tax on motor 
spirit. By enacting a law for imposing sales 
tax on petroleum and petroleum goods, the 
State Legislature does not transgress on the 
domain allotted to the Centre. A 1959 Andh 
Pra 225 (229, 230) (DB). Amih 

(2) Central Government’s notification 
rate of royalty, payable by all mining 
holders to whom leases were granted 

2 f ? Ct ?! >er ’ — Does not affect 

of State Government to grant remission in rate 

jV' a i5 y a fter the date of notification A 1967 
Madh Pra 184 (193) (DB). ' 

• Fire Services Act comes witli- 

Act Ite i934 rx L,St 11 ° f i Sch 7 - Th <* Petroleum 

Act, 1934 can come under Item 53 of L st ad 
the subject-matter thereof is not identical with 
Items o and 6 in the State List. There * 

AMMO? 219 U (225) Cy betWeen ,he ACS. 

r El ? try No S3 of List 1, Sch. 7 not only 
relates to petroleum but also relates to other 
liquids and substances declared bv Parliament 
by law to be dangerously inflammable The 
provisions of Entries 1, 5 and 6 in List 2 n 
not stand in conflict with Entrv 53 in List 1 
and therefore the question of ' resolving tb it 

(4°8t ,C 49 l jrbB,: ariSe - (1965) 67 B,,ln LR 4M 

Schedule 7, List 1, Entry 54 

(1) The word ‘regulation' would not ordinarily 
imply power to impose taxation, but under ZuU- 

for "the ,r impU-meiftation 1 ^of Ui'e'"obj^c ^ 

Tiwrs & - ----- 

(2) The imposition of excise duty on rod 
of ffie a Cod < , \R‘ tCh<J( /V mK,, ‘ r Sf ‘ t hon 8 <D (a! 

Act 1950 V V e f (C ; ,ns< ‘ , 1 vah ' on a »«l Safety) 

£VS^'lK" i 


fixing 
lease- 
lie 'ore 
poxx er 
in rate 
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Schedule 7, List I, Entry 54 (contd.) 

(3) The power given by Entry 54 of List 1 
with respect to coal mines is, however, only a 
power to regulate them by legislation and taxes 
ot the kind imposed by Section 8 (1) (a) Coal 
Mines (Conservation and Safety) Act, 1952, can¬ 
not be supported by reference to the regulatory 
power and the tax imposed by Section 8 (1) 
(a) of the Coal Mines (Conservation and Safetv) 
Act cannot be said to be authorised bv Entry 54 
of List 1. A 1959 Cal 222 t225) (DB). 

(4) Where a duty is in the nature of a levy 
imposed as a contribution to the revenues of 
the country under Coal Mines (Conservation and 
Safety) Act, 1952 and not a licence or other 
tee intended to regulate coalmining, the law 
imposing it cannot be said to be legislation under 
Item o4 of Union List but it is good legisla¬ 
tion under Item 84 of the same List. A 1959 
Cal 222 (231) (DB). 

(5) Before Parliament can exercise power 
under this entry to enact laws with respect to 
regulation of mines and mineral development it 
must declare by law that it is expedient to do 

UPS) 1 tlle pu,),ic interest - A 1^57 Cal 326 

(6' The declaration by Parliament specified by 
Entry 54 must be declaration made by Parlia¬ 
ment subsequent to the date when the Con¬ 
stitution came into force. A 1961 SC 459 (472). 

(U Assam Land and Revenue Regulation 
(1886) passed by the Governor-General-in-Coun- 
— 'Vi" be regarded as a Central Act — 
No question of taking away power bv State 
legislature by declaration by Parliament under 
List 1, Entry 54. Sch. VII of Constitution or 
by Central Legislature under Entrv 36 of 
List I of Government of India Act, 1935, will 
arise. A 1966 Assam 107 (109) (DB). 

(8) Under Entry 23 of List 2 in the Seventh 
Schedule 1 the States have also power to legislate 
with respect to regulation of mines and mineral 
development; but this power is subject to 
Entry 51 in List 1. A 1958 Raj 140 (142) (DB) 
00 A 1957 Cal 326 (329) 00 A 1952 Mvs 84 
(85! : 1952 Cri LI 1348 (DB) 00 A 19(»i SC 
459 (469) 00 A 1968 Madh Pra 17 (18) (DB). 

W in re the Legislative competence of 
Parliament to enact a law is challenged on the 
ground that it eneroaches on a field covered by 
the State List, the doctrine of pith and suh- 
stauce is the usual test applied. A 1963 Madh 
Pra 213 (215) (DB). 

(10) As to whether mineral includes salt, see 
the undermentioned case. A 1957 Raj 213 (215) 
(DU). 

(11' State Government has authority to im¬ 
pose royalty in respect of minor minerals. A 
1965 Pat 491 (495. 496) (DB). 

(12) Use of word ‘mines’ in conjunction with 
‘minerals' does not limit meaning of latter — 
Brick-earth is mineral and its inclusion in de¬ 
finition of ‘minor minerals’ is not ultra vires 
tin- Constitution, Seventh Schedule. A 1965 Pat 
491 (496, 498, 499) (DB). 

(13) Pursuant to Entries 54, 55, 96 of List 1, 
Parliament can levy or collect fees which may 
be regarded as regulatory fees but for purpose 
of imposing tax resort should be held to other 
spueifie Entries like Entries 82 to 92-A of First 
List. A 1968 Mvs 42 (45) (DB). 

Ml' Rule 27 d>) of Mineral Concession Rules, 
I960 in substance and elFcct provides for com¬ 
pensation for mining operations carried on over 


the surface area of land and hence is .within 
the expression regulations of mines and mine- 
F r • ve °P inen t occurring in Entrv 54 T ist I 
of ,?ch 7 A 1963 Madh Pra 213 (215). 

(15) The Assam Land and Revenue Regula¬ 
tion IS essentially an Act relating to land. The 

thm Pe a ,A nd n fie f cover ? d *>y Oil Fields (Regula- 
MiL? * Development) Act 53 of 1948 and the 

mJnM A in r er i a I s (Regulation and Develop¬ 

ment) Act 67 of 1957 passed by Central Gov- 

f h r ", f? entirely cTifferent from those of 
he Regulations and there can be no repugnancy 

(109MDB) tW ° ACtS * A 1966 Assam 10=7 

Areas Development Fund 
Act (27 of 19o2) is superseded by Mines and 

s and Development) Act 

0957). A 1964 SC 1284 (1293). (A 196? 

Orissa 24, Affirmed.) 

oii 7 ? , Entrv 54 of List II of the Seventh 

U 0 emp u Wers r the State to legislate on 
taxes on purchase of goods and so if the Act 

under consideration is attracted, in pith and 

substance, by this entry, legislative incompe- 

tence cannot void the Act, even though the 

State has entered forbidden ground bv enact- 

(Sr i «o C T,t 0 i c i in i l,stryi A 1980 SC 286 

*293) (19/9) 5o Taxation 165 (173). 

(18) Mines and minerals — Regulation and 
development — Minor minerals — Declaration 
by Parliament that control should vest in Cen¬ 
tral Government — State Legislature not com¬ 
petent under List 2, Entry 23 to enact legisla¬ 
tion trenching upon field disclosed in declara¬ 
tion. A 19/0 SC 1436 (1439, 1440). 

(19) Provisions of Sec. 4 (2-A) (h), W. B. 

Land Reforms Act are ultra vires. A 1975 Cai 

DO. 

(20) The plain effect of subjection of Entry 

H?e°P V V? E , ntry ? 4of List 1 that if 

the Parliament by law declares it to be expedi- 
ent in the public interest to assume control of 
regulation of mines and mineral developments 
by enacting the Mines and Minerals (Regula¬ 
tion & Development) Act, 1957, the ambit and 
coverage of Entry 23 of List 2 is cut down to 
the extent to which the control of mines and 
minerals is taken under the control of the 
Union. A 1973 Guj 117 (124). 

(21) Mines and Minerals (Regulation and 

Development) Act (1957), S. 15 — Validity — 
Regulation and development of minor minerals 
—- Not beyond jurisdiction of the Parliament, 
hence Section 15 is not void. A 1976 Guj 190 
(192). J 

(22) A combined reading of Entries 23 and 
50 m List II and Entry 54 in List I establishes 
that as long as the Parliament does not make 
any law in the exercise of its powers in Entry 54, 
the powers of the State Legislature in Entry 23 
and Entry 50 would be exercisable by the 
State Legislature. If the Parliament undertakes 
the regulation and development of mines and 
minerals under its control, the power of the 
State Legislature under Entries 23 and 50 
would get denuded. A 1972 Mys 299 (300). 

(23) Section 3 (e) of Mines and Minerals (Re¬ 
gulation and Development) Act does not extend 
beyond field authorised bv Sch. 7, List I, 
Entry 54. A 1972 Punj 356. 

(24) A statement of object and reasons is not 
a part of the statute and, therefore, not rele¬ 
vant in a case where the language of the ope¬ 
rative parts of the Act leave no room what so- 
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55. - Regulation of labour and safety in mines and oilfields. 

[Government of India Act, 1935 — Item 35.] 

56. Regulation and development of inter-State rivers and river valleys 
to the extent to which such regulation and development under the control of 
the Union is declared by Parliament by law to be expedient in the public in¬ 
terest. 

57. Fishing and fisheries beyond territorial waters. 

[Government of India Act, 1935 — Item 23.] 

58. Manufacture, supply and distribution of salt by Urban agencies, re¬ 
gulation and control of manufacture, supply and distribution of salt by other 
agencies. 

. [Government of India Act, 1935 —^ Item 47.] 

59. Cultivation, manufacture, and sale for export, of opium. 

[Government of India Act, 1935 — Item 31.] 

60. Sanctioning of cinematograph films for exhibition. • 

[Government of India Act, 1935, List III, Item 33.] 

JAMMU AND KASHMIR 

Omit Entry 60 . 


61. Industrial disputes concerning Union employees. 

62. The institutions known at the commencement of this Constitution as 
the National Library, the Indian Museum, the Imperial War Museum, the 
Victoria Memorial and the Indian War Memorial, and any other like institu- 


Schedule 7, List I, Entry 54 (contd.) 

f ve j, a : s lf c J oes not in Haryana Act 48 of 1973, 
to doubt what was meant by the legislators. 

iff* 110 ? c [ ,s P ute<:1 that the object and 

eirect ot the said Haryana Act was to acquire 
proprietary rights to mineral deposits x in land, 
f, P r °visions, however, do not mention lease¬ 
hold or licensee rights. Obviously this is so 
because these rights are governed by Central 
C T ., 1957. Hence the Haryana Act is 

a id as it is not. in any way, repugnant to the 
provKSions of the Central Act. Ownership 
rights could be and have been validlv acquired 
by the Haryana Govt, under the said Harvana 

1654 < 16GG > lGG9 )- (A 1975 
‘ K il 102, Reversed.) 

_ Schedule 7, List 1, Entry 55 

(I) Pursuant to Entries 54. 55, 96 of List I 
larliament can levy or collect fees which mav 

(DB? 8 Cd aS re ^ u,atorv - A 1968 Mys 42 (45) 

a J^ > w M | ir V m . nm Wages (Rajasthan Amendment 
IhJ Vabdahon) Act is ultra vires the power ot 
me Mate Legislature. 1972 Raj LW 358. 

... Schedule 7, List 1, Entry 56 

inrli.fl t0m u 17 ^ ^ist II is wider in scope and 
nchuUs what is contemplated in Item 56 of 

List i. A project which is essentially a pro- 

LitK; 0 \i r>Mrp0S< * S of Preventing floods is clearly 
an!l " * e , c °mpetence of the State Legislature 
and as such the executive action in notifying 

Dm,wV ne for t acquisition and the contemplated 
P p | cannot he held to hr unconstitutional 

Ort r a 114 1 " ,d Art ’ ^ A 1356 

m ti SC w d I ,le 7 ' Efst 1* Entrv 57 

Versin.T h w M « ,aS Es4ales (Abolition and Con- 
snh 'f " ,nto Ryofwan) Act (26 of 1948) is in 

land ^ a leR,sla VT 'o respect of land and 
and tenure covered bv Entry 18 of the State 

i 'Oovornment of India Act. 1935, Sch. VII 

Item 21), and is not to any extent a 


legislation on fishing and fisheries in the seas 
A 1954 Mad 291 (295, 297, 331) (DB). 

(2) With reference to right of fishery, the 
marginal belt must be regarded as part’ of the 
territory of the littoral state — Different views 
on the extent of territorial waters indicated. 
A 1954 Mad 291 (299) (DB). 

(3) Taxing statutes can be retrospectively 
amended. Therefore Orissa Acts 19 of 1975 
and 39 of 1975 are not ultra vires. 1977 Tax 
LR 1894 (1901 to 1903) (Orissa). 

Schedule 7, List 1. Entry 58 

(1) Imposition of octroi duty on salt under 
Sec. 61 (2), Punjab Municipal Act is not valid 
— Since Provincial Legislature had no auth¬ 
ority to impose any tax on salt. Section 6 ] ( 2 ) 
of that Act could not authorise the Municipality 
to impose such duty. A 1942 FC 14 (16 I 7 ) 

(2) Marwar Land Revenue Act (40 of 1949)’ 

Section 231 — “Mineral” in Section 231 ini 
eludes salt wherever produced. A 1957 R »i 
213 (215) .DB). ' J 

Schedule 7, List 1, Entry 59 

(1) Notification under Hyderabad Opium and 
Intoxicating Drugs Act — G. O. Ms. No. 1376 
Revenue dated 5th September, 1962 _ Not 

a ra * X 1 a£ s on ground of repugnanev to Dm"* 
Act l.)40. A 1964 Andh Pra 430 (432) (DB)? 

(-> Section 9 (a). Opium Act (1878), as 

amended by Madhya Bharat Act 15 of 1955 i s 
* r ? A,1961 Madh Pra 13 (14) : 


amuse- 


1961 ( 1 ) Cri LJ 92. (Overruled on another 

point in A 1963 Madh Pra 337.) 

Schedule 7, List 1, Entry 60 

* V » The *T ]S c l ent r r t ainm ents* and ‘amuse¬ 
ments in Entry 62 of List 2, Sch. 7. are wide 

enough to include theatres, damatic perform¬ 
ances, cinemas, etc. In Entry 33. the word 
Cinema had to be specifically mentioned in 

~ dor J.” avo, /l an V conflict between it and 
Entry 60 m List 1. A 1959 SC 894 (896). 
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[Sch VII List I Entry 63—Entry 66] 


[The] Constitution of India 


Hon financed by the Government of India wholly or in narf a* i ^ 

y Parliament by law to be an institution of national importance ' *** 

IGovernment of India Act, 1935 — Item 11]. P 

63. The institutions known at the commencement nf *Kic c... .. 

nation^ 6 impoi^tance" d6Clared ^ ParM * ment * to be an instUuiiL of 
[Government of India Act, 1935 — Item 13] 

3 u“r d by COnStitUti ° n (Thirty-second Amendment, Act, 1 973 . Section 4 

ernment scientific or technical education financed by the Gov- 

bT^stit , ° r m part declared by Parliament by law to 

De institutions of national importance. * 9 

65. Union agencies and institutions for_ 

P poli:: S officer S ! 0 or ti0nal ^ *»“»**»»* the training of 

<b) the promotion of special studies or research- or 

"crime " techn,cal assistance in the investigation or detection of 
[Government of India Act, 1935 — Item 12]. 

tss isr*» 

[Government of India Act, 1935 — Item 12]. institutions. 


Schedule 7, List 1, Entry 63 

<}> Ilc T 6 f 3 63 of Li.t 1. are carved out 

of the subject of education and in respect of 

these items the power to legislate is vested ex- 
chiMvely m the Parliament. A 1963 SC 703 

\ /15/. 

12) Under Items 63 to 65 the power to legis¬ 
late in respect of medium of instruction, having 
regard to the width of those items must he 

(705^^ t0 VeSt 111 ** le Union * A 1963 SC 703 

f , (3) J f a • s,, *2 ect f ? f . legislation is covered by 
Items 63 to 66 of List 1 of Sch. 7 even if it 
otherwise falls within the larger field of “edu¬ 
cation including universities’* power to legis¬ 
late on that subject must lie with the Parlia¬ 
ment. A 196*3 SC 703 (715). 

(4) As under Section 2 of the Hindi Sahitva 
Sammelan Act (1962) the only institution that 
was- declared as of national importance under 
List I, Entry 63 was the original society —. 
i arJiament was not competent to legislate in 
respect of the newly constituted Sammelan 
ulnch at no stage had been declared as an in¬ 
stitution of national importance. A 1971 SP 
066 (972, 973). 

Schedule 7, List 1, Entry 64 

0) Use of expression “subject to” i n List 2, 
Entry 11 clearly indicates that legislation in re- 
spret of excluded matters cannot he under¬ 
taken by State Legislature — Power to legis¬ 
late with respect to medium of instruction — 

cr" i e *° vest in Union. A 1963 
SC ,0.(7lo). (A 1962 Cuj 83 (FB), Reversed 
on another point.) 

Schedule 7, List 1, Entry 65 

in Use of expression “subject to” in List 2 
En.rv 11 clearly indicates that legislation in re- 
spi.t of excluded matters cannot he under¬ 
taken by State Legislature. Power to legislate 


deeme r d S f eCt *? . ,Tiet ! ium «f instruction must 1 
(715) fA iQ« S i S th oo Uni ° n * A 1963 SC 7( 
other pohit.) U) 8 (FB) ’ ReverSed a 

Schedule 7, List 1, Entry 66 

(I) Item 66, List 1 is a legislative head ar 
in interpreting it, unless it is express I v or" 

ther e eTn ty f ° Und con ditioned hv the words use 
will a i narrow or restricted interpretatir 
""'.not be put upon the generality of ti 

W % f S Vi A 1963 SC 703 [716). y 

C i P .° Wer , confp rred by Item 66 is m 
conditioned by the existence of a state < 

emergency or unequal standards calling for th 

of J. he power. A 1963 SC 703 (716). 

to L.o-ordination in its normal co'notatin 
!"!. ;, ns. harmonising or bringing into proper n 
lation in which all things co-ordinated participat 
»n a common pattern of action. The power t 
co-ordinate is not merely power to eva!nat< 

is a power to harmonise or secure relation 
snip for concerted action. A 19G3 SC 703 (7l6 

(4) The validity of the State Legislation oi 
l Diversity education and as regards the educa 
turn m technical and scientific institutions no 
tailing within Entry 64 of List 1 would hav. 
to be judged having regard to whether it im 
pinges on the field reserved for Union unde 
Entry 66. A 1963 SC 703 (716). (A 1962 Cu 
88 (FB), Reversed on another point.) 

(5) In so far as medium of instruction is j 
necessary incident of the power under Item 66 

1 . it must he deemed to he included h 
that item and therefore excluded from Item 11 
List 2. A 1963 SC 703 (717). 

(6) If legislation relating to imposition of ai 
exclusive medium of instruction in a regiona 
language or in Hindi, is likely to result ii 
lowering of the standards, that legislation wouk 
necessarily fall within Item 66 of List 1 am 
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67. Ancient and historical monuments and records, and archaeological 
sites and remains, a [declared by or under law made by Parliament] to be of 
national importance. 

[Government of India Act, 1935 — Item 15]. 

[a] Substituted for the words "declared by Parliament by law” by the Constitu¬ 
tion (Seventh Amendment) Act, 1956, Section 25 (1-11-1956). 

JAMMU AND KASHMIR 
In entry 67, omit the words 'and records’. 

OBJECTS AND REASONS 


"Entry 67 of the Union List refers to an¬ 
cient and historical monuments and records 
and archaeological sites and remains, de¬ 
clared by Parliament by law to be of na¬ 
tional importance”. A large number of an¬ 
cient monuments, archaeological sites, etc.* 
have been declared to be of national im¬ 
portance by an Act of Parliament. It re¬ 
quires another Act of Parliament to make 
the slightest alteration, in. or in addition to, 
the Lists in the Act which seems to be an 


unduly cumbrous procedure. It is therefore 
proposed to amend the entry by substitut¬ 
ing for the words 'declared by Parliament 
by law’, the words 'declared by or under 
law made by Parliament’. The same 
amendment is proposed to be made in the 
connected provisions. Entry 12 of the State 
List, Entry 40 of the Concurrent List and 
Article 49.”—Gaz. Ind.. 1956, Pt. II, Sec. 2, 
Ext., p. 222. 


68. The Survey of India, the Geological, Botanical, Zoological and 
Anthropological Surveys of India; Meteorological organisations. 

[Government of India Act, 1935 — Item 14], 


69. Census. 

[Government of India Act, 1935 — Item 16]. 

70. Union public services; all-India services; Union Public Service Com¬ 
mission. 

[Government of India Act, 1935 — Item 8]. 

71. Union pensions, that is to say, pensions payable by the Government 
of India or out of the Consolidated Fund of India. 

[Government of India Act, 1935 — Item 9]. 


Schedule 7, List I, Entry 66 (contd.) 

that extent would be deemed to be exclud¬ 
ed from the amplitude of the power conferred 
by Item 11 of List II. A 1963 SC 703 (717). 

(7) Provisions of Gujarat University Act (50 
of 1949), S. 4 (27) proviso (as amended by Act 
4 of 1961) and S. 38-A are not ultra vires of 
State Legislature. A 1963 SC 703 (717). (A 
1962 Guj 88 (FB), Reversed.) 

(8) It cannot be said that the interview test 
prescribed in the Order No. P. L. M/80/MMC/ 
”4, dated 29-6-1964 corrodes the power given 
to the Union under Entrv 66 of List 1. A 
1966 Mys 40 (47, 48) (DB). 

W State Government has power to prescribe 

machinery and criteria for admission to Medi- 

/?€>o an d Engineering colleges. A 1964 SC 1823 
(1830). 

(10) The State has no legislative competence 
to prescribe any particular medium of instruc¬ 
tion i?i respect of higher education or research 
and scientific or technical instruction, if it 
interferes with the power of the Parliament to 
co-ordinate and determine the standards in such 
institution. A 1971 SC 1731 (1735, 1736). 

(11) Punjab University Act (35 of 1961), Sec¬ 
tion 4 (2) does not require Punjabi to be made 

he exclusive medium of instruction and hence 
w not violative of Sch. VII, List I, Entrv 66 
the Constitution. A 1971 SC 1731 (1737). 

.Training to post-graduate studies in medi- 
c,n /. — Subject is covered by Entry 66 and is 
'vnhin the legislative competence of Parliament. 
A 1976 Raj 34 (36). 


Schedule 7, List 1, Entry 70 

(1) The plenary power of the Legislature 
conferred by Entry 70 in List 1 would entitle 
the legislature to provide for any change or 
even for termination of service subject to Arti¬ 
cle 311 of the Constitution. A 1960 Punj 284 
(285, 286). 

(2) Conflict between Central Act and a State 
Act on same subject — Corruption charges 
against All India Service Personnel allotted to 
Jammu and Kashmir State have to be inquired 
under All India Services Act having been pass¬ 
ed by the Union Parliament under Entrv 70 
read with Entry 94 of List 1, Sch. 7 and not 
I- and K. Act. A 1967 J & K 37 (41, 42) (FB). 

(3) In determining the applicability of the 
competing Central and State enactments, the 
true nature and scope of the subject-matter 
covered by the enactments have to be looked 
into. A 1967 J & K 37 (42) (FB). 

(4) Executive power of Union Government 

regarding Union Services — Earlier order grant¬ 
ing increments — Such an order can be modi¬ 
fied by another order made in exercise of 
powers under Article 73 and issued under 
Act 77. (1975) 1 Kant LJ 156. 

(5) Coercive steps for compelling appearance 

of witnesses and production of documents _ 

Notification by State Government enabling in¬ 
quiring authority to take, invalid. 1971 Ker LT 
749. 


*'A” in the citations stands for AIF 
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72. Elections to Parliament, to the Legislatures of States and to the ofr 
fices of President and Vice-President; the Election Commission, 

[Government of India Act, 1935 — Item 40]. 1 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in Entry 72, the refer¬ 
ence to the States shall be construed— 

(a) in relation to appeals to the Supreme Court from any decision or order of 
the High Court of the State of Jammu and Kashmir made in an election pe¬ 
tition whereby an election of either House of the Legislature has been call¬ 
ed in question as including a reference to the State of Jammu and Kashmir; 

(b) in relation to other matters as not including a reference to that State—See 
Constitution (Application to Jammu and Kashmir) Order, 1954, para. 2, sub¬ 
para. (22) (a) (as substituted by C. O. 83). 


73. Salaries and allowances of members of Parliament, the Chairman 
and Deputy Chairman of the Council of States and the Speaker and Deputy 
Speaker of the House of the People. 

[Government of India Act, 1935 — Item 41]. 

74. Powers, privileges and immunities of each House of Parliament and 
of the members and the Committees of each House, enforcement of attend¬ 
ance of persons for giving evidence or producing documents before commitn 
tees of Parliament or commissions appointed by Parliament, 

[Government of India Act, 1935 — Item 41.] 

75. Emoluments, allowances, privileges, and rights in respect of leave 
of absence, of the President and Governors; salaries and allowances of the 
Ministers for the Union; the salaries, allowances, and rights in respect of 
leave of absence and other condiUons G f service of the Comptroller and 
Auditor-General. 

[Government of India Act, 1935 — Item 41]. 

76. Audit of the accounts of the Union and of the States.- 

77. Constitution, organisation, jurisdiction and powers of the Supremo 

enrt r i iT "?. COn ’T Pt of such Ccurt >. the fees taken therein; persons 
entitled to practice before the Supreme Court. P 

[Government of India Act, 1935 — Item 53]. 


Schedule 7, List 1, Entry 72 

(1) Parliament is competent under, Art. 327 

read with this entry to make a law prescribing 
the authority and procedure for challenging an 
election to the State Legislature. A 1954 

Madh B 111 (112) (DB). 

(2) The subject-matter of Ss. 131 (1) (b) and 

13b <l>_of the Representation of the People 
Act, 1951, falls within the scope of Article 327 
and this entry and also Entrv 93 of the Union 

List. A 1954 Pat 356 (357) : 1954 Cri LJ 

11*32. 

(3) Section 126 of the Representation of the 

People Act provides necessary safeguards for 
peace 1 uI elections, but in doing so it inci¬ 

dentally touches upon the field of public order 
which is within the exclusive jurisdiction of the 
State Legislature to legislate. But the encroach¬ 
ment is onlv incidental. A 1957 Pat 252 (255) - 
1957 Cri LJ 648 (DB). 

(4) Sections 5-B, 5-C of the Presidential and 
Vice-Presidential Elections Act not ultra vires 
the Constitution. A 1975 SC 1288. 

Schedule 7, List 1, Entry 74 

(1) Clause (3) of Article 105 envisages ex¬ 
press legislation on the questions of privileges 
and immunities and mere legislation on quali¬ 
fications and disqualifications will not touch 
the question. Disqualification i.s a very cliffer- 


ent matter from any particular immunities 
clanned by members. If a member is not dis¬ 
qualified it only means that he remains a mein- 
bei and not that he can claim anv particulai 
rr^n.ty. A 1952 Cal G32 (635, G36) (SB) 90 
A 1951 Mad 269 (Pr. 4) (DB). 

, Th ? Representation of the People Acts, 
19o() anc! 1951, do not deal with the question 
°t privilege and they were not passed to give 
to , CI. (3) of Art. 105. A 1952 Cal G32 
(63o) : 1952 Cri LJ 1454 (SB). 

(3) A resolution of either House of Parlia¬ 
ment does not amount to law. (1884) 12 QBD 
271 (274) : 53 LJQB 209, Bradlaugh . v 

Gossett. 

Schedule 7, List 1, Entry 77 

(1) The power to legislate in regard to per¬ 
sons entitled to practise before Supreme Court 
and High Court is carved out of the general 
power relating to professions in Entrv 26 in 
List III and is made the exclusive field for 
Parliament. A 1968 SC 888 (892). 

(2) Legislative competence to enact law of 
contempt of Courts is beyond question in view 
of List 1, Entry 77 and List III, Entry 14 of 
Sell. 7 and there is nothing unconstitutional in 
the judicial determination by the Courts as to 
the meaning of the expression “contempt of 
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78. Constitution and organisation a [ineluding vacations] of the High 
Courts except provisions as to officers and servants of High Courts; persons 
entitled to practise before the High Courts. 

[a] Inserted and deemed always to have been so inserted, by the Constitution 
(Fifteenth Amendment) Act, 1963, Section 12. 


Schedule 7, List I, Entry 77 (contd.) 

Court”. A 1969 Delhi 201 (206) : 1969 Cri LJ 
884 (FB). 

(3) The Parliament has the exclusive power 
under Entry 77 and Entry 78 of List I to pre¬ 
scribe, inter alia, the qualifications and condi¬ 
tions on the fulfilment of which persons would 
be entitled to practice before the Supreme 
Court or the High Courts. Any fee payable 
bv such persons before they can claim to be 
entitled to practice would fall under Entrv 96 
of that List. A 1973 SC 231 (236). 

(4) A law which confers additional powers 
on the Supreme Court by enlarging its juris¬ 
diction is evidently a law with respect to the 

jurisdiction and powers” of that Court within 
the meaning of Entry 77 of List I of Sch. VII 
to the Constitution — Entry 77 stands out in 
its uniqueness amongst cognate entries in the 
Legislative Lists by its wide and unqualified 
language. A 1979 SC 47S (499, 501, 502). 

(5) Power of Supreme Court or the Iligh 
Court to prescribe its own procedure in con¬ 
tempt matter is subject to power of the Parlia¬ 
ment to make laws in that regard. 1975 
Cri LJ 164 (167) (All). 

(6) The levy of court-fee for raising the gene¬ 
ra! revenue has been authorised by the 
relevant entries in the legislative lists 
under the Constitution. therefore, the chal- 
enge, to the validity of such fees on 
ne ground that they are not earmarked as 

a separate fund for the purposes of meeting 
the expenses of the services rendered cannot be 
sustained. Thus the fee referred to in Entrv 77 
ot List I and Entry 3 of List II is a special 
pe ot tee which though confers considerable 
joneht °n the payer, is not required to possess 
e other attributes of fee as generally under¬ 
stood. A 1974 J & K 19 (25) (SB). 

... Schdule 7, List 1, Entry 7S 

The constitution and organisation of the 
igh Courts has been made a Central subject 
cause (a) it was necessary to have uniformity 
rm.M or p n ,nation of all High Courts and this 
Ho ft, effected by Parliament, and 

' . e . Constitution provides for extension of 
jurisdiction of a High Court bevond the 
r_ „ w here it has- its principal seat and also 

tor a common High Court in two States or 
onlv 1 ateS n a,K > a . Unum territ °ry and this can 
534 (544) effeCted >y Parliament - A 1957 Cal 

Court ^nd ° f L the Calcutta Civil 

w,th general jurisdiction. 

d t £ IC,, ' ta Ck ; n Cm''' Act (21 of 1953) 
the r,)'1 away of the same jurisdiction from 
wS ?! a U \ Kh Court dk] affect the 

Court^n.i'rJ 0 u anc organisation* of the High 

En (i? s 53? (5 o ,4; nlr,nye,nent of 

i„™ito"oI er E , ntrV 78 °f r - »><* topic of 

dealt w ti? ii powers of the Ili^h Courts is not 

Wislsh* ,; UmW 3 of List II the Sta f e 

or res rie ci >" confer juris.liction and powers 
aire d" . °r w.thdraw the jnrisdietion and powers 
ready conferred on any of the Courts except 


the 

Stat» 


the Supreme Court. The State Legislature has 
therefore the power to make a law with respect 
to the jurisdiction and powers of the High 
Court. A 1980 Punj 1 (7, 10, 17, 18) (FB). 

(4) The change in the number of Judges by 
whom a second appeal is to be decided cannot 
be regarded as affecting the constitution or 
organisation of the High Court. In this view, 
the amendment of Section 15 of the Mysore 
High Court Act (Mysore Act 35 of 1951), can¬ 
not be impeached as ultra vires. A 1952 Mys 
75. (76). 


(5) The Indian Bar Councils (U. P. Amend¬ 
ment) Act (24 of 1950) is a legislation with re¬ 
spect to ‘persons entitled to practise before the 
High Courts’ in Entry 78 and hence ultra 
vires the State Legislature. A 1954 All 728 
(732) : 1954 Cri LJ 1485 (DB). 

(6) The phrase “persons entitled to practise 
before the High Courts” obviously seeks to 
bring all persons practising the law in the High 
Courts in various forms and capacities under 
one comprehensive term. A 1952 Cal 178 
(183) (SB). (Reversed on another point in 
A 1952 SC 369.) 


(/) It cannot he said that the proviso to Sec¬ 
tion 8 (2) (b) was not within the legislative 
competence of Parliament. A 1958 Andh Pra 
63 (65) (SB). 

(8) The rate of stamp duty on an applica¬ 
tion for enrolment as Advocate is not one of 
the matters provided for in Items 91 and 78 
of List 1. A 1966 Mys 138 (140) (DB). 

(9) Code of Criminal Procedure (Madras 

Amendment) Act (34 of 1955) — Constitution 
has provision to make such laws as can he 
seen from the provisions of Articles 200 and 
225 and Item 78 of List 1, Item 3 of List II 
and Items I. 2 and 46 of List III of Sch. 7 of 
the Constitution. A 1959 Mad 261 P68) ■ 

1959 Cri LJ 731 (DB). 1 ' * 

(10) Code of Criminal Procedure (Madras 

Amendment) Act (34 of 1955) — Not ultra 

vires the State Legislature. A 1959 Mad 261 
(268) : 1959 Cri LT 731 (DB). 


c Ti- l VV practice and procedure 

ot High Court and also powers of fudges there¬ 
of alone or in Division Benches is 

within the competence of State Legislature to 
enact — Kerala Iligh Court Act (5 of 1959) 
is mtra vires power of State Legislature and i» 
valid. A 1961 Ker 226 (232) (DB). 

< ] V amendment of Item 78 in 

1963 Subject-matter of Section 23-A of High 

?q~ 4 r { J;Yj lges ^oncht.ons of Service) Act (28 of 

19o4) Falls within Sch. 7, List 2 Fntrv 8 ».,rl 

not under Sch. 7, List 1 Entry 78 A 19 1 
Cal o45 (553) (DB). > o. A lJi»l 

lq^T h '' fnr ?. of Item. 78 in 

tions of State High Courts as institutions of 
j'r ! Ce p >V T Prosiclt>rl f under Section 23-A of 

1054 cannot ‘lSs eithe^‘^msth 

A i9b 0 Lr5 K 45 n,S (553M S B,. a S ' a * e , "* h C " urt - 
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* 

a [79. Extension of the jurisdiction of a High Court to, and exclusion of 
the jurisdiction of a High Court from, any Union territory ] 

[a] Substituted for the original Entry 79 by the Constitution (Seventh Amend- 
ment) Act, 1956, Section 29 and Schedule (1-11-1956). 

JAMMU AND KASHMIR 

Omit Entry 79. 

80. Exetension of the powers and jurisdiction of members of a Police force 
belonging to any State to any area outside that State, but not so as to enable the 
Police of one State to exercise powers and jurisdiction in any area outside that 
State without the consent of the Government of the State in which such area is 
situated; extension of the powers and jurisdiction of members of a Police force be- 
longing to any State to railway areas outside that State. 

[Government of India Act, 1935 — Item 39.] 


Schedule 7, List I, Entry 78 (contd.) 

(14) U. P. Taxation Laws Amendment Act 
(11 of 1969) — Validity — Provision falls within 
Entry 63 of List II and is valid — It is not 
possible to read in Entry 78 of List I the im¬ 
plied power to impose stamp duty and to fit 
the rate of stamp duty with respect to enrol¬ 
ment of a person entitled to practise in High 
Omit. A 1971 All 186 (188) : 1970 All L] 
1026. 

(15) U. P. High Court (Abolition of Letters 
Patent Appeals) Act (14 of 1962) (as amended 
by U. P. High Court (Abolition of Letters 
Patent Appeals) (Amendment) Ordinance (U. P.) 
Ordinance 12 of 1972) later replaced by U. P. 
High Court (Abolition of Letters Patent Ap¬ 
peals' (Amendment) Act (32 of 1972), Section 4 
— Constitutionality of Amending Ordinance 
and Amending Act — State Legislature was 
competent to make such amending laws (Per 
majority). A 1973 All 596 (FB). 

(16) Notification under Cl. 14 of U. P. High 
Courts (Amalgamation) Order 1948. by Chief 
lustiee — Falls under Entry 3 of List 2 and 
not under Entry 78 of List I. A 1975 All 52 
(60) (DBV 

(17) When the Parliament exercising powers 
under Arts. 2 and 3, enacts a law for the orga¬ 
nisation of States., it can provide for the orga¬ 
nisation of the respective organs of the State 
including the High Court. Entry 78 read with 
E” 1 rv 95 in List I nf the Seventh Schedule to 
the Constitution confers power on the Parlia¬ 
ment to provide for the organisation and con¬ 
stitution of a High Court. A 1977 Mndh P r a 
116 (154 to 157) (FB). 

Schedule 7. List 1, Entry 79 

(1) The Mysore High Court (Extension of 
Jurisdiction to Coorg) Act, 1952 and the Cal¬ 
cutta High Court (Extension of Jurisdiction) 
Act. 1953, arc instances of Acts passed by 
Parliament extending the jurisdiction of High 
Courts. 

Schedule 7. List I. Entry 80 

(1) Tin* Delhi Police Establishment is a 
“Police force* belonging to anv Sbate*’ within 
tin* moaning of this Entry. A 1969 Delhi 330 
(338. 339) (DB). 

(21 Substitution of the words “in Delhi’ 1 for 
the words “for th«* State of Delhi” bv the 
Delhi Special Police Establishment (Amend¬ 
ment) Act (26 of 1952) does not make any 
change in the Delhi Special Police Establish¬ 
ment Act. 1946, which conflicts with this Entry 
or w'th anv other provision of tin* Constitution 
A 19'<) Delhi 330 (339. 3411 (DRV (A 1962 
SC 145 and A 1954 SC 587. Distinguished.) 


(3) Substitution of the words “Union Terri- 

f°r the words “Part C, States’ 1 in the 
Delhi Special Police Establishment Act (1946) 
by the Adaptation of Laws Order (3 of 1956) 
does not bring the Act into conflict with this 
Entry (as amended by the Constitution (7th 
Amendment) Act (1956)). A 1969 Delhi 330 
(342) (DB). 

(4) The expression ‘belonging to 1 does not 
mean that the police force must be under the 
employment of a Provincial Government or ol 
a Chief Commissioner as distinct from the 

(DB) ra Govcrn,mnt * A 1909 Delhi 330 (338) 

., (5) T'he scheme of the Constitution is that 
, k m ‘ >n territories are centrally administered 
SgfV* th f e words belonging to in the expression 

I ofjee force belonging to any State” in 
Entry 80 o^ Union List moan belonging to a 
part of India, the expression is equal to a 
police force constituted to function in an area. 
In this way the Delhi Police Establishment 
means a police force constituted and function- 
mg m the Union Territory of Delhi. The ex¬ 
pression belonging to’ only conveys the mean¬ 
ing that, it is a police force constituted and 
functioning in one area which mav be auth¬ 
orised to funchon in another area. The change 
from for to ‘in makes no difference because 
oi'fh expressions fit in with the meaning of the 
phrases ‘belonging to’ in the Entry. A 1970 
SC 1126 (1132). 

(6) Section 3 (581 of the General Clauses 
Act has been validly adapted by the Adaptation 
l r ^°* * nn ^ includes in the definition of 
the State’ a Union Territory. This adaptation 
has been made under Article 372-A. This was 
a fresh power equal and analogous to Arti¬ 
cle 372 (2). Therefore when the President 
adopted the General Clauses Act by giving a 
new definition of ‘State’ the new definition ap¬ 
propriate to the purpose applied to the inter¬ 
pretation of the Constitution. The word ‘State 1 
in Entry 80 of Union List, therefore, applied 
to Union Territories also. A 1966 SC 614. 
(Reference to Art. 372. held was per incuriam). 
00 A 1970 SC 1126 (1130, 1131). 

D Extension of Delhi Special Police Estab¬ 
lishment Act to the State of Jammu and Kash¬ 
mir under Entry 80 — Act even though is re¬ 
pugnant and inconsistent with the Jannmi and 
Kashmir Code of Criminal Procedure and 
Jammu and Kashmir Police Act shall have 
overriding «fb*ct. A 1972 SC 1193 (1196) : 

1972 Cri LJ 751. 
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81. Inter-State migration; inter-State quarantine, 

[Government of India Act, 1935 — Item 50.] 

JAMMU AND KASHMIR 

In its application to the State of Jammu and and Kashmir, in entry 81. t.h« 
words "Inter-State migration", shall be omitted. 

82. Taxes on income other than agricultural income, 

[Government of India Act, 1935, Item 54.] 


Schedule 7, List I, Entry 80 (contd.) 

(8) Railway Protection Force Act (1957) and 

Railway Property (Unlawful Possession) Act 
(1966) do not fall within ambit of Entrv No. 80. 

1975 Cri LJ 1891 : (1975) 77 Bom I.R 295 

(9) The Delhi Special Police Establishment 

(Amending) Act (XXVI of 1952) does not make 
any change in the Delhi Special Police Estab¬ 
lishment Act, 1946, which could be said to 
conflict with Entry 80 of the Union List of the 
7lh Sch. of the Constitution or with any other 
provision of the Constitution. The words ‘for 
the State of Delhi’ or ‘for the Chief Commis¬ 
sioner’s Province of Delhi’ which existed in the 
Act prior to the amendment of 1952 had 

never meant that the Delhi Special Police 

Establishment was a police force of the State 
of Delhi or of the Chief Commissioner’s Pro¬ 
vince of Delhi in the sense that it was under 
the control of the Chief Commissioner of the 
Part C State of Delhi or of the Chief Com¬ 
missioner’s Province of Delhi. A 1969 Delhi 
330 (339 to 341). 

(10) Entry 80 of the Union List and Entrv 2 
of the State List operate in distinct and differ¬ 
ent fields and there is no overlapping. Entry 80 
operates in its ultimate effect on the executive 
Rnd procedural field and not on the legislative 
field. (1976) 17 Guj LR 382 (391). 

(11) Delhi Special Police Establishment Act 
(1946) and J. & K. (Extension of Laws) Act 
(1956), are validly enacted and extended to 

l. & K. — Acts not violative of Art. 14. 1972 

J & K LR 252. 

(12) By virtue of Amending Act 26 of 1952, 
the words ‘‘for investigation of certain offences 

in connection with matters concern¬ 
ing departments of Central Government** in 
Section 3 of D. S. P. E. Act, 1946, were omit¬ 
ted, thereby giving unlimited powers to the 
Central Government to notify any offence com- 

m, tted by any one in any place to be investi¬ 
gated bv the Delhi Special Police Establishment, 
the only vital constitutional restriction limiting 
the unlimited powers of the Central Govern¬ 
ment being the obtaining of the consent bv the 
respective State Government before notification 
« issued by it. 1972 Mad LW (Cri) 11 (17). 

Schedule 7, List 1, Entry 81 

(1) Any law made by Parliament under f his 
entry cannot curtail the Fundamental Right of 
a citizen under Art. 19 (1) (d) to move freely 
throughout the territory of India, beyond the 

g"?** P/ escri hed by Article 19 (5). A 1950 
SC 27 (35, 36, 95, 111). 

Section 7, Bombay Refugees Act (22 of 
• 48) is ultra vires the Provincial Legislature, 
^much as the definition of ‘refugees' in that 
ha em nraces within its scope a person who 

8 come into the Province from another Pro¬ 


vince, and to the extent to which it does so 
the Act falls within Item 50, List 1 of Sch. VII 
of the Government of India Act, 1935. A 1953 
Bom 415 (417). 


Schedule 7, List 1, Entry 82 

I. Scope.— (1) The power to levy taxes on 
income has been parcelled out by the Consti¬ 
tution between the Union and the States, the 
former having authority under List I, Entry 82, 
to legislate with regard to ‘taxes on income 
other than agricultural income’ and the latter 
having authority under List II, Entry 46 with 
respect to taxes on agricultural income. A 1942 
FC 8 (14). 

(2) ‘Agricultural income* in List 1, Entry 82 

and List 2, Entry 46 has the same meaning as 
contained in the definition given in Sec. 2 (l). 
Income-tax Act, 1922. A 1942 FC 8 (14) •• 

A 1954 Cal 225 (231) (DB). 

(3) Entries 82 to 92-A of List 1 enumerate 
various kinds of taxes which the Union is com¬ 
petent to legislate upon. A 1959 Andh Pra 398 
(401) (DB). 

(4) This entry does not indicate whose in¬ 
come may be taxed; no limitation is placed on 
the power of the Union Parliament as to the 
person, who should be taxed in respect of his 
income. A 1954 Mad 1120 (1123) (DB). 

(5) The expression ‘‘income” in Entry 82 of 

List 1 should be widely and liberally construed 
so as to enable a Legislature to provide, by 
law, for the prevention of evasion of income- 
tax. A 1965 SC 1862 (1865) 09 A 1965 SC 
1375 (1376) 00 A 1962 SC 123 (125, 126) 00 

A 1961 SC 736 (743) 00 A 1963 Mad 183 (185) 
(DB) 00 (1962) 1 Mad LJ 155 (156) (DB). 

(6) A provision of income-tax law which 
provides for the incidence of taxation not on 
the person whose income is assessed to tax 
but on another cannot he held to he ultra 
vires of the powers of Parliament under this 
entry. A 1957 Mad 133 (138) (DB) *° A 1956 
Mad 387 (388) (DB) A 1964 Andh Pra 342 
(347) (DB). 

(7) Provisions of Income-tax Act, S. 34 (l-B), 
(1-C) and (1-D) are matters which are neces¬ 
sarily ancilliary to the matter of taxation and 
therefore are not beyond the legislative com¬ 
petence of the Parliament. A 1960 Assam 76 
(83) (DB). 


(8) The general conception as to the scope 

of income-tax underlying the legislative prac¬ 
tice in the United Kingdom finds a place in 
the phrase ‘taxes on income’ in this entry A 
1948 PC 118 (120). y A 

(9) The Central Legislature had power to 
levv a fee as a condition for preferring an ap¬ 
peal to the Appellate Tribunal under S. 33 (3). 
Income-tax Act by virtue of Item 54 read 
with Item 59 of List 1, Sch. VII of the Gov¬ 
ernment of India Act and as such S. 33 (3) In¬ 
come-tax Act, was not ultra vires. A 1954 
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Schedule 7, List I, Entry 82 — Note 1 (contd.) 
Mad 806 (808) (DB) 00 A 1960 Cal 619 ( 622 ) 
(DB). 

(10) Avt'cle f s 245 and 246 read with this 
entry empower Parliament to make laws with 
respect to taxes on income for the whole of 
the territory of India and no limitation or re¬ 
striction is imposed in regard to retroactive 
legislation. A 1954 SC 158 (162). 

(11) Taxes on income other than agricultural 
income — Assessment of tax by Panehayat 
under Section 57 of West Bengal Panehayat 
Act on basis of income from trade or business 
carried on within its jurisdiction — Provisions 
are saved by Art. 271 (1), Constitution of India. 
A 1964 Cal 590 (592). 

(12) Opium and Revenue Laws (Extension of 
Application) Act (1950), Section 3 — Travan- 
core Taxation of Income (Investigation Com¬ 
mission) Act (14 of 1124) — Keeping in force 
bv Parliament of Act 14 of 1124 by Act of 
1950 not illegal. A 1962 Ker 38 (41) (FB). 

(13) (Per Ilidaytullah, J.)— Pith and sub¬ 
stance of Chap. 22-A of Income-tax Act, 1961 
belongs to topic of taxes on income. A 1966 
SC 619 (624). 

(14) Replacement of Cochin I. T. Act (6 of 
1117 M. E.) by I. T. Act or I. T. Act 1961 — 
Replacement does not amount to provision to 
the contrary made by the Parliament within 
Article 277 of the Constitution. A 1968 Ker 
31 (32). 

(15) Parliament is competent to introduce 
charging provision in Finance Act — Finance 
Acts are not necessarily temporary Acts. 
Though it will be unconventional for the Par¬ 
liament to amend a taxing statute by incorpo¬ 
rating the amending provisions in an Act of a 
different pith and substance, such a course will 
not he unconstitutional. A 1975 SC 2016 
( 2020 ). 

(16) Amendments bv Finance Act, 1972 of 
Sections 2 (24) (ix), 10, 56 (2) (I-b) and 80-TT 
of Income-tax Act, 1961, including winnings 
from lotteries as taxable income — Not ultra 
vires. 1974 Tax LR 885 (888) (All). 

(17) Entry 82 authorises not only legislation 
for imposition of tax but also legislation for 
preventing tax imposed being evaded — Hence 
provisions of S. 40-A (3) and (4) of Income-tax 
Act which are meant for checking evasion of 
tax are not ultra vires the powers of Parlia¬ 
ment. 1973 Tax LR 284 (288, 289) (Andh Pra). 

(18) The Parliament, by virtue of the power 
conferred upon it by Article 276, has exclusive 
power to levy tax on income, other than agri¬ 
cultural income under Entry 82 of List I. 
There is also residuary Entry 97 of the said 
list which empowers the Parliament to make 
laws with regard to any other matters not 
enumerated in List II or List III including any 
tax not mentioned in either of those lists. The 
contrast in the language of Entry 82 in List I 
and Entry 62 in List II is apparent. While 
Parliament has got power to tax the income, 
the State Legislatures have got the power to 
impose tax on betting and gambling. By vir¬ 
tue of Entry 82 of List I, Parliament is com¬ 
petent to levy tax on income from betting and 
gambling. A 1977 Andh Pra 33 (34, 35). 

(19) Legislature is competent to enact pro¬ 
visions of S. 64 (ii) of the Income-tax Act, 
which are meant to prevent the evasion of tax 
by virtue of Sch. VII, List I, EJitry 82 of the 


Constitution. 1971 Tax LR 1279 (1281, 1287) 
(Bom). 

(20) Income-tax Act (1961), Chap. XX-A 
(introduced by Taxation Laws (Amendment) 
Act) — Amending Act is within legislative 
competence of Parliament, as it falls within 
puiw'ew of Entry 82. (1975) 1 Cut WR 390 

\DB). 

2. Income.— (1) The word ‘income’ in the 
Income-tax Act connotes a periodical return 
coming in with some sort of regularity from 
definite sources. The source must be one 
whose object is the production of a definite re¬ 
turn, excluding anything in the nature of a 
mere windfall. A 1932 PC 138 (140) 

(2) The word ‘income’ in this Ent'ry should 
be interpreted in its natural and grammatical 
meaning and should be given its widest con¬ 
notation in view of the fact that it occurs in a 
legislative head conferring legislative nower 

(tloMDBh 58 (62) °° A 1964 A " d ^ Pr P a dl 

(3) The expression ‘income’ is wide enough 
to include capital gains. Hence the Income- 
tax and Excess Profits Tax (Amendment) Act, 

1947, introducing a new head of income _ 

capital gains — in Section 6 and inserting the 
new S. 12-B, is intra vires the powers of Cen¬ 
tral Legislature under this entry. A 1955 SC 
58 (62) oo A 1962 Punj 337 (343) (FB) ~ 

96 O^) (DB? 146 (151) (DB) °° A 1960 Mad 

(4) The word ‘income’ is wide enough to in¬ 
clude within its scope income which has nut 
actually accrued but which is supposed noMonal- 

vjg ,J} ave accr L ued - A 1954 SC 155 (157). 

( 5 ) Though the incidence of tax does not 
tall on the person to whom the income has ac¬ 
crued in the first instance but on some one else 
it is none-the-less an “income” within the pur- 

(DB) ° f E y 82 ‘ A 1964 Andh Pra 342 (347 > 

icr? am A - K - J mm nvable Property Tax Act, 
JkCf IS » Wlt \' n . t * ie legislative competence of 
tne Mate and is not covered bv Entrv 82 of 
List 1. A 1968 J and K 105 (107) (DB). 

(7) A tax on income is on that which is re¬ 
ceived; a tax on net wealth i s on that which 
accumulates. Parliament in enacting Wealth 

. has f " ot . committed trespass on the 
o ate held of legislation in imposing a tax on 
ne wealth, part of which may have sprung 

(115) (DbT" ^ income * A 1962 Ker 110 

(8) Madhya Pradesh Nagariya Sthavar Sam- 
patikar Adluniyam does not levy a tax on in¬ 
come of capital value of the assets init a tax 

( 0 271) an (DB) 0r bu ' ldingS * A 1967 Madh Pra 268 

|9) Even if accumulated profits in the hands 
or a company are derived from agriculture, the 
money received by the shareholders would not 
r ,! n .j a 5 character. In other words, neither 
a dividend nor a deemed dividend paid out of 
agricultural income is itself an agricultural in¬ 
come. (1962) 1 Mad LJ 155 (157). 

The , jHcome-tax Act, 1961, with Ss. 45, 
68, 69 and 69-A is still an Act on income. The 
charging section being Section 4 of the Act 
makes that position clear. As it is a tax on 
income even with the aforesaid provisions im¬ 
position is by virtue of the power to legislate 
under Entry 82- of List I of the Seventh Sche- 

loin £ the T Constitution. . A 1964 SC 572, Foil. 
1976 Tax LR 16.4- (170) (Cal). 
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83. Duties of customs including export duties, 

{Government of India Act, 1935, Item 44.] 

84. Duties of excise on tobacco and other goods manufactured or pro¬ 
duced in India except— 

(a) alcoholic liquors for human consumption; 

(b) Opium, Indian hemp and other narcotic drugs and narcotics, 

but including medicinal and toilet preparations containing alcohol or any sub¬ 
stance included in sub-paragraph (b) of this entry, 

[Government of India Act, 1935, Item 45.] 


w 

Sti -dule 7, List I, Entry 82 — Note 2 (contd.) 

(11) Tax being on the income from property 
there is no question about the constitutional vali¬ 
dity of provisions of Sections 22 and 23 — It 
is no doubt true that for purposes of tax on 
income it must be money or money’s worth. It 
is not necessary that income must be received 
in cash. It may also be received in kind but 
that may represent money’s worth that in some¬ 
thing which is capable of being converted in 
terms of money. 1976 Tax LR 622 (625, 633) : 

' (1975) 2 ITJ 135 (Guj). 

3. Tax on income and tax on profession, trade, 
calling, etc.— (1) Where a tax is payable by 
any person practising a trade, calling or pro¬ 
fession irrespective of whether he derives any 
income from it or not, will be a tax on trade, 
calling or profession and not a tax on income. 
Such a tax falls within Entry 60 of List 2 
which is exclusively a State subject and no 
question of its invalidity can arise and recourse 
to Article 276 is not necessarv for its valida¬ 
tion. A 1957 All 433 (436) (DB). (Overruled 
on another point in A 1969 All 40 (FB).) 

(2) The tax on the receipt of pension or on 
the income from investments which is referred 
to in the last part of Section 111 (1) of the 
Madras City Municipal Act is in truth and sub¬ 
stance a tax on income. At the time the tax 
is levied the pensioner is in no employment but 
is only in receipt of income though it mi 'ht 
oe tor past services, in an employment. A 1964 
SC 1172 (1178). 

TT (?) Property tax levied by Section 3. Puniab 
Urban Immovable Property Tax Act, 1940, falls 
,n .P. ” and substance, within List 2, Item 42 
and is not a tax on income falling within List 1. 

S 54, Government of India Act, 1935. A 
1949 FC 81 (88). 


(4) Distinction between tax on income am 
A X i2!?« c, r?. ,,mstances and propertv pointed out 
blowing 11 , ? 82 ttSfi) (FB) 00 A 1JT9 All 4( 
film (0 961) All LT 743 and 1955 All L 

630 and A 1957 All 433, Overruled.) 

I ^ J/ a State tax, by whatever name it ma> 
/. ca,lec h is based on income derived by the 
* se.ssee From trade, calling or profession, it ma\ 

nrifd; ° n i nc ” m . e falling within the exclusive 
IQ-I °f Parliament under this entry. / 

1957 All 433 (436) (DB). 

< 6 > A State law relating to taxes for the bene- 
n r State or of a municipalitv in respect 

Item r rn S r°?*. tra<le callings etc., falls withir 
to l,~ 6 ° °f. II °f Schedule 7 although it ij 

BUR ia5 a e 49)TDB) e ^ ° f inC ° me - 1967 

yojan V aau'- V rlli » ^yapar, Ajivika Aur Seva- 
income l Adhiniyam does not impose tax on 

and emrdo ° ne » on trades, calling, professions 

LetelStSS. ymen H- H, n r , « « within the 

8 at, ve competence of the' U. P. Legislature 


under Entrv 60 of List 2 of Schedule 7. A 
1969 All 317 (321) (FB). 

(8) For assessment of Circumstances and Pro¬ 
perty tax it is the net income of the account¬ 
ing year that has to be taken into consideration 
and not the profit or loss of the assessment year 
itself. 1971 Tax LR 784 (787) (All). 

Schedule 7, List 1, Entry 83 

(1) Customs duties are, in their essence, trad¬ 
ing taxes and may be said to lie more concerned 
with the commodity' in respect of wh'ch the 
taxation is imposed than with the particular per¬ 
son from whom the tax is extracted (1934) 103 
L.TPC 1 (6. 7) : 1934 Anp Cas 45. Attorney- 
General of British Columbia v. Kingcome Navi¬ 
gation Co. 

(2) Export tax is normally collected on mer¬ 
chantable goods in course of transit in pursuance 
of commercial transactions. A 1930 PC 173 
(175, 176). 

(3) Whether an evnort tax is nltimatelv borne 
bv the exporting seller at home or by the im¬ 
porting buyer abroad depends on the terms of 
the contract between the parties. A 1930 PC 
173 075, 176). 

(4) A sales tax is a tax on transactions of sale. 
It is in no sense a tax on goods exported out¬ 
side a territorv. A 1954 Mad 1090 (1091) (DB). 

(5) Entrv 83 of List 1 is concerned onlv with 
customs and export duties and has nothing to 
do with taxes to be collected on goods import¬ 
ed into a local area. A 1960 Andh Pra 234 
(241. 242) (DB). 

(61 Levy of customs duties (export or import) 
by Union on property of State — Lew not 
covered bv exemption and ran be validly im¬ 
posed. A 1963 SC 1760 (1777). 


acneauie /, List I, Entry 


' 


1. Scope.— (1) The Bengal Excise Art 1909 
and the Rules and the Notifications thereunder 
even after the Constitution are covered bv the 
State subjects in Sch. VII, List TI. F.n»rv 51. 
A 1958 Cal 203 (207) 00 ILR (1956) 2 Cal 22. 

(3) Customs duties are levied on goods going 
abroad or imported from abroad, while duties 
of excise on the other hand, are levied on home¬ 
made goods or goods made in the taxing countrv 
and intended for home consumption. A 1955 
Assam 249 (255) (SB) 00 A 1955 Raj 114 (118, 

(OB), 

worf1s “manufactured or produced in 
India are an integral part of the entrv, and 
excise duties, though on goods, are connected 
with their manufacture or production. A 1955 
Rai 114 (118. 119) (DB). 

(4) In construing the expression dutv of ex- 

S'T Wr °f C '7 s Entr y 84 <> f Lb* 1 in Sche¬ 
dule \ II of the Constitution the Court is not 

concerned so much with whether the tax Ls 

direct or indirect as upon • the transaction or 

activity on which it is imposed. A 19G2 SC 

1006 (1011, 1013 to 1019, 10j27, 1028) 
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Schedule 7, List I, Entry 84 — Note 1 (contd.) 

(5) The licence fee levied under Travancore 
Tobacco Act (1 of 1087) is not a duty levied 
upon a manufacturer or producer in respect of 
a commodity manufactured or produced. There¬ 
fore the levy cannot he said to be duty of ex¬ 
cise coming within the ambit of Entrv 84 of 
the Union List. A 1958 Ker 129 (133) (FB). 
(Reversed on another point in A 1962 SC 922.) 

(6) The levy of duty upon consumption of 
electrical energy cannot be regarded as duty 
of excise falling within Entry 84 of List 1 in 
Schedule 7 of the Constitution. The Central 
Provinces and Berar Electricity Duty Act, 1949, 
does not fall under Entry 84, List 1 but under 
Entry 53, List 2. A 1963 SC 414 (419, 420. 
421) . 

(7) A Tax on the income derived from the 
cultivation of tobacco does not amount in sub¬ 
stance and effect to a duty of excise within the 
ambit of Entry 84 of the Union List but amounts 
only to a tax on agricultural income within the 
meaning of Entry 46 of the State List. Hence 

of an agricultural income-tax on the 
income derived from the cultivation of tobacco 
under the Agricultural Income-tax Act. 1950, is 
not beyond the powers of the State Legislature. 
A 1961 Ker 111 (112) (DB). 

(8) The excise duty cannot be avoided on 
the ground that the goods were meant for the 
producer’s own consumption. A 1957 Cal 326 
(331, 332). 

(9) The excise duties are to be charged from 
the manufacturer or producer in respect of the 
goods manufactured or produced. A 1955 Rai* 
114 (118, 119) (DB). 

(10) Merely because the imposition of excise 
duty may have the effect of exercising control 
on a certain trade, that would not take the 
matter out of the exclusive competence of 
Parliament. A 1955 Raj 114 (118, 119) iDB). 

(11) The excise duty is not a tax on the pro¬ 
cess of production or manufacture. It is no 
answer to a demand for excise duty to say that 
the excisable goods were produced prior to the 
enactment levving an excise duty. A 1952 Nag 
139 (142) (DB) 00 A 1963 Punj 549 (551) (DB). 

(12) If the Legislature has the competence to 
impose an excise duty that competence can be 
exercised upon goods at any point of time from 
the time they are manufactured or produced till 

are consumed. ILR (1955) Bom 

336 (345) (DB) 

(13) The words “duties of excise” are wide 
enough to admit of such a duty being charged 
from a manufacturer on goods at a stage even 

their issue from their place of manufac- 
A 1956 Pat 131 (132, 133) (DB) 00 A 
Rai 114 (120) (DB) 00 A 1964 Punj 465 
00 19^2 (2) Crl LJ 407 (408) (All). 

(14) Parliament has the power to levy excise 
dutv with retrospective effect and where the 
Parliament has, by a process of legal fiction 
related back the levy of duty to the stage of 
manufacture or production, the dutv imposed 
regains i*s character of an excise duty. A 1957 
.All 84 *86) (DB) 00 A 1956 Pat 131 (132) (DB) 
00 A 1952 Nag 139 (141. 142) (DR) A 1962 
SC 1006 (1011, 1013 to 1019, 1027. 1028). 

(15) This entry does not conflict with Entry 52 
in l ist 2 which refers to “taxes on the entry of 
goods into a local area for consumption, use or 
sale therein.” A 1950 SC 11 (14) •• A 1942 
All 156 (168, 169). 


after 

*ure. 

1955 

(468) 


(16) Octroi duty on raw materials cannot 
be taken to be included in excise duty. 

A 19o7 All 159 (172) (DB). 

(17) In the case of a sales tax the liability to 
pay taxes arises on the transaction of a sale 
but m the case of an excise tax, the liability 
arises in respect of the manufacture or produc- 

°L * commodity taxed. A 1958 SC 452 
JW 'A 1945 PC 98 (101) •• A 1942 FC 33 
(3o) A 1939 FC 1 (9, 11 14) 00 A 1962 SC 
1006 (1011, 1013 to 1019, 1027, 102S) 

(18) A tax levied on the first sale of goods 
must in the nature of things be a tax on the 
sale by the manufacturer or producer; but it is 
levied upon him qua seller and not qua manu¬ 
facturer or producer. A 1958 SC 452 (459) 00 

fcn^oo °° ^ l-“5 Assam 249 (255) 

2? 450 Uv (DB)^ 325 (329J (DB) " A 1950 

(19) The tax on transportation of goods pro- 
vided in Entry 56 of the State List is quite a 
different kind of impost in its nature from that 

excise duty payable by the manufacturer or 
producer. A 1955 Assam 249 (255) (SB). 

<20) It is true that under Entry 51 of List II 
which relates to imposition of excise duty, the 
power of the State Government to impose excise 
duty on medicinal and toilet preparations has 
been taken away; but that does not affect the 
power of the State Government to charge sales 
tax on such preparations which is independently 
given to them under Entry 54. 1961 MPLJ 

(“P. Excise Acts of States imposing duties on 
medicinal and toilet preparations must be held 
to be repealed by the Medicinal and Toilet Pre¬ 
parations iExcise Duties) Act 1955 enacted by 

Entrv 84 > List 1. Schedule 7. 
A 1963 SC 622 (625, 626). (Ayurvedic prepara¬ 
tions held to be medicinal preparations withi* 
Section 2 (g) of Medicinal and Toilet Prepara¬ 
tions (Excise Duties) Act (1955) — Excise duty 
levied on such preparations by State Govern¬ 
ment cannot continue after Central Act of 1955.) 

(22) The Parliament has not the power to 
make legislation in regard to licences to be 
taken for the possession and sale of medicinal 
and toilet preparations containing alcohol. A 
1962 Mvs 192 (195, 196) (DB). 

(23) Central Excises and Salt Act (1944) is 
within legislative competence of Central Legisla- 
ture under List 1. Entry 45 of the Government 
of India Act, 1935 — Incidental encroachment 
on Entry 27 or 29 of List II does not affect its 
validity. A i960 SC 424 (429). 

(24) Levy of excise duties by Union on pro¬ 
perty of State — Levy not covered by exemp¬ 
tion and can be validly imposed. A 1963 SC 
1760 (1777). 

(25) A tax can be imposed by the State Legis¬ 
lature on an article of luxury. This is even 
though “in respect of and in relation to*' tho 
same article an excise duty may be imposed by 
the Central Legislature under Entrv 84, List 1, 
Schedule 7. A 1966 Ker 46 (51). (Kerala 
Luxury Tax on Tobacco (Validation) Act, 1964 
does not lack legislative competence.) 

(26) Nature of cess imposed under S. 3 (2) 
of Produce Cess Act (1966) is a tax by way of 
excise dutv and comes under Schedule 7. List 1, 
Entry 84. A 1909 Ker 176 (177, 178) •• 1969 
Ker LR 503 (5041 (DB). 

(27) Section 37-A of the U. P. Excise Act, 
1910, does not seek to levy any excise duty. 
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85. Corporation Tax, 

[Government of India Act, 1935, Item 46.] 

86. Taxes on the capital value of the assets, exclusive of agricultural 
land, of individuals and companies; taxes on the capital of companies, 

[Government of India Act, 1935, Item 55.] 


Schedule 7, List I, Entry 84 — Note 1 (contd.) 
It contemplates prohibition in relation to in¬ 
toxicating drinks and drugs. The State Legisla¬ 
ture is competent to make laws in respect of 
intoxicating liquors as well as drugs under 
Entry 6 which refers to ‘public health’. Sec¬ 
tion 37-A is thus within the legislative com¬ 
mence of the State Legislature. A 1978 All 386 

(28) Cochin Abkari Act (1 of 1077), Ss. 12, 
12-A, 12-B, 13, 13-A, 14“ and 68-A (as amend¬ 
ed in 1967) — Validity — Kerala Spirituous 
Preparations (Control) Rules (1969), Rr. 4, 5, 6 
(3) and 11 (a) — Rules are intra vires — No 
conflict between Entry 84 of List 1 and Entrv 8 
of List II. A 1979 NOC 146 : 1979 Tax LR 
2475 (FB) (Ker). 

(29) M. p. Excise Act (2 of 1915), S. 25 — 
Notification issued under the section imposing 
duty on rectified spirit or pure alcohol — Notifi¬ 
cation would be ultra vires the provisions of 
the Constitution as well as the Act — From 
Entry 84 of List I and Entry 51 of List II in 
the Seventh Schedule it is clear that the State 
can impose excise duty on alcoholic liquors for 
human consumption and that two if thev are 
not medicinal preparations. 1972 Tax LR'2058 
(2059, 2060) (Maclh Pra). 

(30) Levy of countervailing duty on import¬ 
ed goods by introducing Section 2-A in Tariff 
Act 1934, is within legislative competence of 
Parliament — Countervailing duty is not a tax 
— In view of Entry 97 in List I of the Seventh 
Schedule as also the provisions of Art. 248 of 
the Constitution Parliament would have legisla- 
uve competence even with regard to the im¬ 
position of tax which does not fall within 
Entry 84 of List I. (1973) 2 Mad LJ 413 (417). 

(31) Levy of litre fee on denatured spirit —r 
Is unconstitutional being bevond the legislative 
competence of the State Legislature — The 
power to levy excise duty on alcohol unfit for 
human consumption rests with the Parliament 
by virtue of Entry 84 of List I of the Seventh 
Schedule. ILR (1973) Mys 124 (126. 127). 

v\2) State Legislature cannot levy excise duty 

excise duty on Methanol 
can neither be justified under Entrv 19 of 
L'st III nor Entry 8 of List II. None of these 
entries empowers the State Legislature to lew 
excise duty on intoxicating liquors. Till alcoholic 
iquor becomes consumable by human beings, 

is the Parliament alone that can impose excise 

?Nlon> Un ^ r /J? n t ry 84 nf List *• 197 ? Tax LR 

(NOC) 47 (Raj) : 1976 Raj LW 338. 

v» ood s.— (1) Article 366 (12) defines 


"good 


as including al! materials* commodities 


nr*A . • i —- jucuriicin, uimmociines 

and articles, and coal comes within tin’s defini- 
ll 7* A 1957 Cal 326 (328). 

“ Ecvy of sales tax on incorporeal movable 
IQRcTxi ? " ot " ,tra vires Article 366 (12). A 
1989 M, ? t] 284 < 291) rDB) - 

| )v l ' ;, Where the packing material is purchased 
_ the manufacturer from the market and 


is 


used for packing the excisable goods, there is 
no change or identity of goods or does a new 
article emerge which may attract the levy of 
a fresh excise duty. Therefore levy of excise 
duty on the manufacturer of excisable goods 
after the manufacture of packing material paid 
it when he cleared them from his factorv, 
would mean payment of excise duty twice. 
There is no provision in the Central Excises and 
Salt Act, 1944 for levying excise duty twice on 
the same article or commodity which has not 
changed its identity and which has not become 
a new marketable commodity. 1980 Tax LR 
2251 : 1979 ELT (J) 444 (448) (Cuj). 

(4) Value of packing which is of durable 
nature and is returnable by the buyer should 
not be included in the cost of the excisable 
goods, while assessing excise duty payable 
thereon by the manufacturer. A requirement 
that the packing which is of durable nature 
should be returned in order to exclude its value 
is not justified from the wording of the provi¬ 
sion. 1980 Tax LR 2325 (2327) (Kant). 

3. “Manufactured or produced”.— (1) Coal 
is not said to be manufactured in a colliery as 
coke is. But it is produced. A 1957 Cal ’326 
(328). 

(2) To speak of coal as produced in the sense 
of its being made a material of consumption by 
human skill and labour is entirely correct and 
has a sanction of approved usage. A 1959 Cal 
222 (226) (DB). 

(3) Kerala Luxury Tax on Tobacco (Valida¬ 
tion) Act (1964) is within the legislative com¬ 
petence of the State Legislature. Lew of ex¬ 
cise duty should be linked with production or 
manufacture of the excisable article. Where, 
however, the levy imposed or tax has no nexus 
with the production or manufacture of an arti¬ 
cle, the impost or tax cannot he regarded to be 
one in the nature of excise dutv. It therefore 
follows that levy of tax under Section 3 of the 
Act is not excise duty. Argument that the pro¬ 
visions of the Act fall under Entry 84 of List [ 
of the Seventh Schedule to the Constitution 
must be held to be bereft of force. A 1976 SC 
182 (189). 

Schedule 7, List 1, Entry 85 

(1) A tax in order to be deemed a corpora¬ 
tion tax must he pavable by corporations alone 
Mere fact that incidence of sales tax falls on 

C A° r ?X C °!f~ n / 0t maIce tax corporation tax. 

A 19 60 Bom 4,0 (475, 476). (C. P. and Berar 

Sales Tax Act is intra vires State Legislature — 
Mere tact that incidence of Sales Tax falls on 
corporation does not make tax corporation tax.) 

SCHEDULE 7. LIST 1, ENTRY 86 

SYNOPSIS 

1. Entry 86, List I and Entry 49, List VL 

2. Assets — Meaning of. 

•3. ‘Individual’ —- Meaning of. 

86 ’ L \ St 1 , and Entry 49. List TT_ 

(DThere is a real and vital distinction between 


tt 


[Vol. 10] 4 A. M. 27 


A” in the citations stands for AIR 
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[The] Constitution of 


Schedule 7 List 1 Entry 86 — Note 1 (contd.) 
tax on lands and buildings on the basis of their 
capital value (List II, Entry 49) and tax on 
f u< * ca P lta ^ value itself treating lands and 
buildings as an item of asset (List I, Entry 86). 
rhere is ready no conflict and no overlapping 
of jurisdictions in the case of the two entries 
A 1962 Ker 110 (113. 114, 115) •• ILR (1969) 
1 ker 268 00 A 1968 Guj 124 (140) (DB) 00 

(130 8) 131MDb/ 524 °° A 1964 ° rissa 128 

(2) Capital means excess of assets over liabili- 
ties as understood in accountancy practice. 
(Obiter.) (1968) 1 Mys LJ 524 (DB) 00 A 1968 
Guj 124 (140) (DB). 

(3) Imposition of Wealth tax on non-agricul- 
tural lands and buildings under Wealth Tax Act 
(1957) is constitutional as it is not directly a 
tax on land and buildings. A 1969 SC 59 (61, 
62). (Observation made in A 1960 All 136 held 
were obiter and did not correctly interpret 
Entry 86 of List 1.) 00 A 1961 All 487 (497, 
499, 500) (FB) 00 A 1962 Ker 110 (113, 114, 
115). 

[See also A 1969 Ker 69 (72) : 1968 Ker LJ 
422. J 

(4) There is no principle of public 
finance in support of the view that a 
tax on the capitalised value of assets 
can be levied only once. The location of 
Entry 86 in List I may be a mere accident of 
draftsmanship and too much importance should 
not be given to the collocation of the Entries. 
A 1964 Orissa 128 (132) (DB). 

(5) Section 4 of the Wealth Tax Act has been 
enacted in exercise of the ancillary power of 
preventing evasion. Section is within the legis¬ 
lative competence of Parliament conferred by 
Entry 86. A 1964 Orissa 128 (133) (DB). 

(6) Municipalities — M. P. Nagriya Sthavar 
Sampati Kar Adhiniyam (XIV of 1964) Section 4 
levies not a tax on income or on capital value 
of the assets hut tax on lands or buildings. It 
is therefore one falling under Entry 49 ot 
List II and not under Entry 86, List 1. A 
1967 Madh Pra 268 (271) (DB). 

(7) Madras Urban Land Tax Act (XXXIV of 

1963). is validly enacted by State Legislature 
as subject falling within Entry 49 in List II in 
Seventh Schedule in Constitution and does not 
trench upon Entry 86 in List 1. (1966) 2 Mad 

LJ 172 (DB). 

*8') Gujarat Imposition of Taxes by Munici¬ 
palities (Validation) Act 1963 is intra vires the 
State Legislature and does not trespass or pur¬ 
part to trespass upon the legislative field 
delineated by Entry 86. A 1968 Guj 124 (140) 
(DB). 

(9) It was held that the Explanation to Sec¬ 
tion 75 of the Bombav Municipal Boroughs 
Ac t (18 of 1925) and Buie 350-A framed by the 
Corporation were not ultra vires, as they did 
not fall within Item 55 of List 1 of the Gov¬ 
ernment of India Act, 1935 (corresponding to 
the present entry) but under Item 42 of List 2 
of the Government of India Act, 1935 (corres¬ 
ponding to Entry 49 of List 2 of the Constitu¬ 
tion of India). It was held that the power to 
adopt the basis of the capital value* of certain 
properties in levying tax could not be said to 
)<• excluded from Item 42 of List 2 of the 
Government of India Act, 1935, that the adop¬ 
tion of this method or basis did not alter the 
character of the tax and that it still continued 


1 


In b l ! ax Iand . * nd , could not be mistaken 
to be a tax on capital value of assets A iq ^4 

nnl nV 191 ’ , 19 ?r 193 - 195 - Z02 > (DB). 1 

mYvy Bihar and Orissa Municipal Act (VII of 
1922), Sec. 82 (1) (ff) and Sch 4 — Falls 

of 1 c 6 q 7 LlSt A 11 and not under Hem 80 

of List 1 of Sch 7. A 1962 Pat 465 (467) (DB). 

. (11) , Law enabling Municipalities to levy tax 
imposed on buildings is covered by Entry 49 

A n! st y j nd , not by Entr y 86 of List 1 —* 
Andhra Pradesh Urban Areas Surcharge on 

Property Tax Act (13 of 1958), Section 3 - 
(380) (DB) ,d y enacted A 1963 Alldh 379 

h„P4?™ CtS re i ating taxation on lands and 
Fn _ Competency of State Legislature 

nf fSr* “ Ma t as U f ban Land Tax Act 12 
or iybo, is not beyond competence of State 

Legislature — In pith and substance the Madras 

Act is entirely within the ambit of Entry 49 of 

J1 ., ^Tp® Act , d °es not in any way trench 
upon the field of legislation of Entry 86 of 
List I. A 1970 SC 169 (175). 

(14) State Legislature is competent to impose 
tax on buildings under Entry 49 of List II. 
A tax- directly imposed on one’s lands and 
buildings will not be a tax under Entry 86 of 
List I. A 1980 SC 271 (275, 276). 

a ( i? ) . p f rov .is» on s of Ss. 81 (2) and 85 (2) of 
A P. Municipalities Act (6 of 1965) are not 
ultra vires the competence of State Legislature 
on ground that they are both in form and sub- 
stance taxation on capital which is permissible 
to Parliament under List I, Entry 86 of the 
Seventh Schedule to the Constitution. ILR 
(1972) Andh Pra 436 (DB). 

2 ‘Assets’ — Meaning of.— (1) The word 
assets in Entry 86, List 1 is not qualified by 
anv limiting expression. On the other hand, by 
excluding agricultural lands only it is made 
absolutely clear that all other assets would 
come within the scope of Entry 86. A 1964 
Orissa 128 (130, 131). (A 1960 All 138, Not 
Foil.) 00 A 1968 Guj 124 (140) (DB) A* 

1963 Mys 111 (111) (DB). ' ’ 

[But see A 1960 All 136 (144, 145, 147) : 

1959 All .LJ 754 (FB). (Observations in this 
case in this respect held obiter and not cor¬ 
rectly interpreting Entry 86, List 1. in A 1969 
SC 59.) ] 

(2) The expression ‘assets’ can also include a' 

portion thereof. A 1968 Guj 124 (140) (DB) 

00 A 1952 Bom 261 (263). 

(3) It is open to the Legislature to levy a 
capital tax under this entry in respect of only 
some of the assets or assess the tax on a value 
which is not the total value of the assets, after 
making certain deductions. A 1952 Bom 261 
(263) (DB). 

(4) Land used as an airfield cannot be term¬ 
ed agricultural land though originally it was 
agricultural land. A 1963 Mys 111 (112) (DB). 

(5) Test to determine whether it is agricul¬ 
tural or non-agricultural land —- Capacity of 
land for being put to agricultural use is not 
determining factor — Plots situate in residen¬ 
tial Town-planning Scheme area, lying unculti¬ 
vated for many years, though assessed for agri¬ 
cultural purposes held not agricultural land. A 
1965 Guj 259 (262) (DB). 

(6) Words ‘Agricultural Land’ should be 
liherallv interpreted. A 19G9 Andh Pra 345 
(355) (FB). 
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87. Estate duty in respect of property other than agricultural land. 

88. Duties in respect of succession to property other than agricultural 


land. 


[Government of India Act, 1935, Item 56.] 


Schedule 7, List 1, Entry 86 — Note 2 (contd.) 

(7) Assuming that the Wealth Tax Act as 
originally enacted, is held to be legislation 
under Entry 86 , List I, there is nothing in the 
Constitution to prevent Parliament from com¬ 
bining its powers under Entry 86 , List I, with 
its powers under Entry 97, List I. There 
is no principle that debars Parliament from re- 
Jving on the powers under specified Entries I 
to 96, List I, and supplement them with the 
powers under Entry 97, List I, and Article 248, 
and tor that matter powers under entries in the 
Concurrent List. The Constitution has not 
denied to the Union power to levy wealth tax 
inclusive of agricultural land as was contended 
bv the respondents. A 1972 SC 1061 : 1972 

LR 449 (1971 Tax LR 61 : A 1971 

P & H 155 (FB), Reversed.) 

( 8 ) Imposition of Wealth Tax on capital 
value ot the assets is within the legislative com¬ 
petence of Parliament under Entry 86 or 
Entry 97 of List I of the Seventh Schedule, 
lax contemplated by Entry 86 of List I is not 
directly a tax on lands and buildings. It is a 
tax on capital value of the assets of individuals 
and companies on the valuation date. 1976 
Tax LR 164 (170) (Cal). 

f Tax under Entry is on the economic value 
ot the totality of the assets. The entry includes 
{?" ds a " d buildings and is not in conflict with 
12, °f. t , he , Llst n* ILR (1969) 2 Mad 699. 

k. Ca P ,taI value of assets of an individual’ 
— Meaning of — Tax under Entrv 86 is in 
essence in the nature of capital le\-v — Capi- 

excess of assets over liabilities as 

(1968 r ) l°Mys n u'slT™* pmctice ’ (0biter -> 

is 2S Madras Urban Land Tax Act, 12 of 1966, 
In bey 5 nd competence of State Legislature, 
on TTrlL r su , bst ance the Act, imposing a tax 

value I " .nr "I at Pontage of market 
of flit it !? w,t H?n the ambit of Entry 49 

the field nf'V - w- not V n J? ny way trench upon 
Asm rmSU e?IS a on r °r f Entry 86 of List I- 
other; v T T° ne u r ° f U ', L - T - Madras and 

A mo V SC B l C 69 U \f76" and Kan,atak C °- Ltd ’ 

value* t e w °1 ? eSS on la H d , on basis of capital 

bv Entry 86 i q« °£ Ca ?'~ 1 , vaIue a.s covered 

untry 86 . 19/5 Ker LT 1Q2 (DR) 

»hu^^ a,S ’ c!mnof 1 ^merely mUT^indl- 

Entry 0 r ‘individual’, occurring in 

undivided famfiv !vf- ^ covers a Hindu 

individuals * h l? h .. con, P°ses of several 
Tiv a l. a S ‘ Hence, Section 3 of the Wealth 

4 * Act authorising tho Wealth Tiv nffim * 

assess th^ pwj i V l n v ax Officers to 

families is vaR 1 H int,u undivided 

™ Bom & & W 18 ' 
included f MBrumakfcatayam Tarwad is 

Section 3 „f I'r lrK I , vu . ll ; i . ' occurring in 

Central Government. A me Kerl) fiSToR 


(4) Income-tax and Excess Profits Tax Amend- 

ments Act (22 of 1947) was valid either as a 

whole if individuals and Companies' comprised 

frwh cate S° r *f s of assessees or in any case 

rnm^n ?Xtent A U 3 o t trn lt D aPplied l ° indi vidua!s and 
companies. A 1952 Bom 261 (264, 265) (DB) 

Legislative competence — Parliament to 

enact Section 18 (1) (a) of Wealth Tax Act _ 

.Levy of penalty for late submission of return 

it is not a uniform imposition of penalty in 

hit sense that every defaulter, irrespective of 

his net wealth and duration of delay, is made 

a fixed sum of money — Penalty is 

linked with quantum of net wealth and the 

Pf™ d °f ,he de] ay — It has rational relation 

( 236 ! j '(Mad S r 8 y * 1974 TaX LR 232 

Schedule 7, List 1 , Entry S 7 

(D There is a distinction between estate duty 

f" d . d *j ,y •‘3 resp ,t ct ?{ succession. An estate 
tax is levied on the inheritance as a whole 

and a succession duty or share tax is levied on 
rJL £ eparate portions going to the different 
beneficiaries the Estate Duty is more produc- 

hpritanrp efficient source of revenue while In- 

A 1944 Ce FC X 73 m (7 y 7, be 7ir ,d 79) ) ^ equilab,e ' 

(2) Entries 86 and 87 of List I do not pre- 
c ude the State Legislature from taxing capital 
value of land and buildings under Entry 49 of 
List II. A 1970 SC 169 (175). 

t Parliament has power under Entrv 87 of 

tT.rinn 1 f° f h l S f venth Schedule of the Consti- 

Indfhi? ? ake aWS w,th , regard to estate duty 
and this power necessarily includes also the 

power to fix rates of estate duty 1973 Tax I R 
704 (706, 708) (AP). 1 LR 

(5) Estate Duty Act (1953), S. 34 ( 1 ) ( c ) _ 

iisus tfiift 

( 6 ) Estate Duty Act (1953), S. 34 (1) (c) is 

710 (714. 717) (Andh 0 pra) Uli0n - 1973 Ta ‘ LR 

(7) Estate Duty Act (1953), S. 34 (1) (c) _ 

?arm°e n „t S - V 1 , I h t m i s the a , e 0 giS, n adVe -'PeUful 

1973 Tax LR 1084 (1080, 1087) (AnX 

Schedule 7, List 1, Entry 88 

t ,Tb ere * s a general presumption that the 
Legislature does not exceed its jurisdiction 

Ji ii- W 5 en u/ he Legislative Assembly passed 

1937 r dU Y°u men S Righ ; s Property P Act 
1937 it must be presumed that the word “P, , 

per y ’ used in the Act must have been use 

g mm tas. 1 x, r,t rS 

^tXv, „ 

JSil ( Iec,io m „ en f 7 ed - Valid/ty^ 3 ' S A * X™ cl 

huy with respect to EntrTsS o7 UnTmTl - 
rails uithm purview of Entrv 54 of State I ist 

Cal 578 e (|80) P< (DB). *° SeClio ' 1 - A 
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89. Terminal taxes on goods or passengers, carried by railway, sea or airj 
taxes on railway fares and freights. 

90. Taxes other than stamp duties on transactions in stock exchanges 
and future markets. 

91. Rates of stamp duty in respect of bills of exchange, cheques, pro-* 
missory notes, bills of lading, letters of credit, policies of insurance, transfer: 
of shares, debentures, proxies and receipts. 

[Government of India Act, 1935, Item 57.] 

92. Taxes on the sale or purchase of newspapers and on advertisements 
published therein. 

[Cf. Government of India Act, 1935, List II, Item 48. j 

fl [92A. Taxes on the sale or purchase of goods other than newspapers, 
where such sale or purchase takes place in the course of inter-State trade or 
commerce.] .. . ■ :.•••..r •*■**■*■'* 

[Cf. List II, Entry 54.] * * ' ' '• V •*. v'-*.: 

[a] Inserted by the Constitution (Sixth Amendment) Act, 1956, Section 2 fa). 

11-9-1956. 

OBJECTS AND REASONS 

See under Article 269. 


Schedule 7, List 1, Entry 88 (contd.) 

(3) Entries 86 to 88 of List 1 do not exclude 
any power of the State Legislature to implement 
the principle embodied in Art. 39 (c). A 1970 
SC 169 (175). 

(4) Acts relating to taxation on lands and 
buildings — Madras Act 12 of 1966 is not be¬ 
yond the competence of State Legislature. A 
1970 SC 169. 

(5) For distinction between estate duty and 
duty on succession. See Notes under Entry 87 
of List 1. 

Schedule 7, List 1, Entry 89 

(1) The terminal tax must have reference to 
some activity within the municipal area, 
i.e.. the entry for the purpose of remaining 
within that area or commencement of journey 
from that area. A 1958 SC 341 1347). (A 

1950 Nag 169 (FB), Reversed.) 

(21 A terminal tax is not leviable by the 
Municipality on goods which are in transit and 
are only carried across the limits of the Muni¬ 
cipality and are neither loaded nor unloaded 
within the municipal area. A 1958 SC 341 
(347, 349). 

(3) While terminal taxes are leviable on 
goods imported or exported from the municipal 
limits denoting thereby that they were con¬ 
nected with the traffic of goods. Octroi is 
leviable in respect of goods brought into a 
municipal area for consumption or use or sale. 
A 1963 SC 906 (911). 

(4) Where tax is clearly imposed on goods 
which enter and leave the municipal limits 
and the tax has no relation to transport of 
goods as such, it cannot fall within Entry 52, 
List II. A 1967 Bom 413 (416) (DB). 

(5) The tax under Entry 30 of List 1 is en- 
tirelv different from a tax covered bv Entrv 86, 
List 1, Sch. 7. A 1967 Bom 413 (416) (DB). 

(6) The expression “goods” includes incorpo¬ 
real movable property. A 1969 Mad 284 (285) 
(DB). 

<7) Tax levied by Rajasthan Passengers and 
Goods Taxation Act (18 of 1959), Section 3 is 
tax on passengers and goods and not on in¬ 
come or on fares and freights — Not ultra 
vires. A 1961 SC 14S0 (1484, 1485). 


(8) Octroi and terminal taxes are different 
taxes, though they resemble in one respect, 
viz., that they are leviable in respect of goods 
brought into a local area. While terminal tax 
is leviable on goods ‘imported or exported* 
from the municipal limits denoting thereby that 
they are connected with the traffic of goods, 
octroi is, however leviable in respect of goods 
brought into municipal area for consumption, 
use or sale. The expression “for the purpose 
of consumption’’ should be understood as hav¬ 
ing reference not merely to the individual 
importer or purchaser but as contemplating dis¬ 
tribution eventually to the consumers. 1971 
All LJ 1303. 

(9) Levy of Sales Tax on incorporeal movable 

property is not ultra vires Art. 366 (2). A 

1969 Mad 284. 

Schedule 7, List 1, Entry 91 

(1) The States have exclusive power to mated 
laws in respect of rates of stamp duty on mat¬ 
ters other than those enumerated in Entry 91 
of List 1. A 1958 Andh Pra 63 (65) (SB). 

(2) Parliament has no power to make laws 

with respect to rates of stamp duty payable on 
an application for enrolment as an advocate 
which is not one of the matters enumerated in 
List 1, Entrv 91. A 1958 Andh Pra 63 (65) 

(SB) 00 A 1966 Mys 138 (140) (DB). 

(3) Rajasthan Stamp Law (Adaptation) Act 
(VII of 1952), Sec. 6 — Second proviso is not 
hit by Article 14. A 1961 Raj 181 (181). 

(4) Pronote executed in J. and K. State — 
It must bear stamp as prescribed by J. 

Stamp Act. A 1975 J & K 50 (FB). 

(5) The rate of stamp duty on an application 
for enrolment ^ not one of the matters pro¬ 
vided for in Item 91 and 78 of List I and 
Parliament has no power to fix rate ot_ 

dntv pavable on such documents. A lJob Mys 
138 (140). 

Schedule 7, List 1, Entry 92-A 

(1) “Inter-State trade or commerce” fs not 
confined to mean trade or commerce between 
the States as such between a Seller-State and 
purchaser-State It is inter-State trade where 
goods sold or purchased move from one State 
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93. Offences against laws with respect to any of the matters in this List. 

94. Inquiries, surveys and statistics for the purpose of any of the mat¬ 
ters in this List. 

[Government of India Act, 1935, Item 43.] 


Schedule 7, List 1, Entry 92-A (contd.) 
to another, though the trade is very often be¬ 
tween individuals, firms, companies or corpora¬ 
tions. A 1963 Cal 442 (450). 

(2) The sale of a thing “in the course of 
inter-State Trade or Commerce” and the intra¬ 
state sale of a thing which is of special import¬ 
ance to inter-State Trade or Commerce are not 
identical transactions. A 1965 Cal 498 (505). 

(3) The States retained their power to tax 
intra-State sales under Entry 54 of List II even 
after the introduction of Entry 92-A of List 1. 
A 1965 Cal 498 (505). 

(4) Sales effected between 11th September 
1956 and 4th January 1957 in which goods 
moved from outside into Mysore State were 
inter-State sales understood in its ordinary natu¬ 
ral sense unaided by any other statutory provi¬ 
sion — State *of Mysore had no power to tax 
such sales in view of Art. 269 (1) (g) read with 
Sch. VII List 1, Item 92-A and List II, Item 
54. A 1967 SC 585 (587). 

(5) The expression “goods” includes incorpo¬ 
real movable property. A 1969 Mad 284 (285). 

(6) The sale of animate things will not fall 
within Entry 54 of List 2 or Entry 92-A of 

r t-I , w , ould therefore fall within Entry 97 
Li s t 1 and tax on such sales would be with- 

360 (360) mPetenCe ° f Parliament A 1960 Ker 

(7) Taxing authorities have power to select 
commodities for taxation — Discrimination to 

1968 °aT LI 802. ^ “* ^ be struck d °wu. 

Collection of tax on transactions of sales 
hL 8 °aV wh »ch were not liable to tax under 
rnllJij — ° rd er forfeituring such wrongfully 
nQ 7 Qi C ^ a c™V n * s *° *he Government was JegaL. 

4 STC 102 (117) (DB) 

Lev y of Sales Tax on incorporeal mov- 

X 196 P 9 r0 Slad y 284 n0t ^ VirGS Art ’ 366 (1) * 

Pro!hL Un x d / r , S f- Clion 65 of My s °re Agricultural 
lew of .A Iarketl . n g (Regulation) Act, 1966, the 
h 7 r,?L he mark ^ ft : e « on the first sale by 
mrket mSlde the yard or outside the 

other ™ he ^L SC may be to a trader or any 
person. Character of the impost is that 

fore % nof n0t tha f- ° f . tax ; Said section there- 
(128, 129)* unconstltut »°nal. A 1970 Mys 114 

tions* 2^1? PTVq Sa,e 1 S 7 ax Act ’ 1956 * Scc - 

visions eooV 3 ®? d 9 \ and die constitutional pro- 

List T £ » a,ned ,n Arts - 286 > 26 1 (1), Sch. VII, 
inf I’ Lntry 92_A and List II, Entry 54 were 

taxatk,n d o° rest r ict , Ul . e imposition o 7 multiple 
different qLi* s,ng ? mter-State transaction by 
territoHal ’ l ®*? 1 State , Telyin « on some 

-le.'° A*'19^1,^*259 n , 2 ^). SU ' e 

to^hp\^ eId J bat tbe bamboos and trees agreed 
timber |fter d th are noth r in £ but bamboos and 
timber and l are feI Vi , Wht>n admittedly 
sale * 5 noinf ba ™ boos ar e liable to taxation at 
chase P n^f taxatum of those goods at the pnr- 
point amounts to double taxation and. as 


such, the notifications challenged are ultra 
vires the provisions of the Orissa Sales Tax 
Act - Further the impugned notifications amount, 
m the facts and circumstances of the case, to 
taxation on agreements of sale and not on sale 
and purchase of goods and in the case of 
bamboo exploitation contracts, the impugned 
notifications amount also to impost 
profit a prendre, and, as such, are 
provisions of the Orissa S. T. Act. 

STC 170 (189) (DB) (Orissa) 


of tax on. 
against the 
(1980) 45 


Schedule 7, List 1, Entry 93 

0) Parliament had full competence by virtue 
of this entry to legislate with regard to election 
offences in the manner provided by S. 131 ( 1 ) 
(b) and S. 136 (1) of the Representation of the 
People Act 1951. A 1954 Pat 356 (357) : 1954 

l^ri l_j 1 lo 2 . 

i • ^ in respect of insurance and 

creation of new offences in respect of insurances 
comes exclusively within Parliament’s legisla¬ 
tive jurisdiction. A 1944 FC 25 (28). 

(3) Under the provisions of S. 10 (2) of 

Suppression of Immoral Traffic in Womeifand 
OirJs Act (1956) a person is detained in lieu of 

of imprisonment or imposition of fine 
The Parliament can legislate in respect of this 
matter both under Art. 35 (i) and (ii) and also 
under Entry 93. A 1959 All 57 ( 66 ). (Over¬ 
ruled on another point in A 1964 SC 416) 

(4) Offences under Ss. 489-A to 489-D, 
J. P. C. Matters relating to fall within com¬ 
petence of Union Legislature — Conviction 
under Ss. 489-A to 489-D — ‘Appropriate Gov¬ 
ernment competent to remit sentence of convict 
is Central Government. A 1974 SC 31 ; 1974 

JLJ 150. 

Schedule 7, List I, Entry 94 

words / f ?r the purpose of’ indicate 
that the scope of the inquiry is not necessarily 
limited to the particular or specific matters enu¬ 
merated in any of the entries in the list con- 
ceTiied but may extend to inquiries into co- 
Jateral matters. A 1958 SC 538 (544, 545 ) 

(59 Bom LR 769, Reversed.) 

AlPi Corruption charges against an officer of 
AJI India Service allotted to the State of T & 

K hiwe to be enquired into under the ' All 
India Services Act and not under the T 6 c K 
Government Servants* Prevention of Corruption 
(Commission) Act since the former covers all 

A f K ,h 3 e 7 °(42 C ) Vb). au ,ndia Se ™ 

(3) Centra 1 Reserve Police Force Act isen- 

5489 ("xT'lrar legislature - 1971 C.i LJ 

(4) Coercive steps for compelling appearance 
of witnesses and production of 3 ocmnrnts 1 ! 
Notification by State Government enabling in- 

197l' n | P rLT r, ^9 t0 ' ake 5uch -valid. 

Act’<I9S’>Ts Lt 0 ^n th T^ COmmiSSi0nS of In 'l'lirv 

sSncfre „f the SMe grm,n '' ' hl *» 
within ' Pl i,; S 

HK-nt. A I97 s SC 68 (102, 104, 105, 107 .0, 


r 


* 
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95. Jurisdiction and powers of all courts, except the Supreme 
With respect to any of the matters in this List; admiralty jurisdiction. 
[Government of India Act, 1935, Items 21, 53.] 

fees UkenTn °* ^ ° f thiS List ' but " 0t *«"*««"* 

[Government of India Act, 1935, Item 59.] 


Schedule 7, List 1, Entry 95 

(1) The effect of Entry 65 of List 2 and 
Entry 95 of List I is that while legislating with 
regard to the matters in their respective legis¬ 
lative lists, the two Legislatures are competent 
also to make provisions in the several Acts en¬ 
acted by them, concerning the jurisdiction and 

t ^ ur t s in regard to the subject-matter 
of the Acts. A 1951 SC 69 (70, 71). 

(2) Entry 95, List 1 only enables Jurisdiction 
and powers to be given in respect of matters 
enumerated in List I. A 1957 Cal 534 (543). 

(3) Section 45-B of the Banking Companies 
Act. 1949, inserted by Act 52 of 1953, is with¬ 
in the plenary powers of Parliament under 
Article 246 of the Constitution read with 
Entries 43 and 95 of List 1. A 1958 Mad 279 
(280). 

t4) Sections 45-A and 45-B were inserted in 
Banking Companies Act by the Amending Act 
1950. The Legislature did not purport to legis¬ 
late in regard to the subject covered by Item 18 
of List II. The Court deciding the claim of 
banking company may only incidentally have to 
decide other matters. This is why the phrase 
“with respect to” has been used in Entry 95 
of List 1 and Entry 65 of List II. A 1958 
Mad 403 (410). 

(5 s ) 3 he word “powers” was added to the 
word “jurisdiction” in this entry and the cor¬ 
responding entries in the other two lists in 
order to enable the Legislature to grant special 
powers to the Courts which are to deal with 
the subject-matter of any special legislation. 
A 1951 SC 69 (71). 

(0) A scrutiny of Entry 95 of List 1 and 
Entry 40 of List III would clearly show that 
the power to legislate conferred on the con¬ 
cerned legislatures is only in relation to the 
subjects which are assigned to the respective 
legislatures in those lists. These entries do 
not in any way derogate from the general 
powers given to the State Legislatures under 
Hem 3 of List II. A 1959 Andh Pra 3 (0) (DB). 

(7) The 95th entry does authorise legislation 
on jurisdiction and powers of Courts with re- 
spect to the constitution and organisation includ¬ 
ing vacations of the High Courts. Whatever 
else may be a law which Parliament may make 
in respect to that matter under the 95th entry, 
it is clear that within the field of that entry, 
there can he no power in Parliament to make a 
legislation on the jurisdiction which a High 
Court may exercise after its constitution and 
organisation for the administration of justice. 
A 1965 Mys 76 (82, 83) (DB). 

(8) Money claim based on promissory note 
-— Nvava Panchavat has jurisdiction to try 
such a claim. 1968 All WR (IIC) 211 (DB). 

(91 Kerala High Court Act, 1959 does not 
affect the constitution and organisation of the 
High Court. It merely provides for the internal 
working of the High Court l>y enacting a law 
to regulate the practice and procedure of the 
Court and also the power to he exercised by 
Judges sitting alone or in Division Benches, 


consisting ot two or more Judges. Act is intra 
vires the powers of the State Legislature and 
“ valid. A 1961 Ker 226 (232) (FB). 

(10) Constitutionality of Amending Ordinance 
and Amending Act — State Legislature was 
competent to make such amending laws CPer 
majority). A 1973 All 596 (FB). 

Pj) Central Reserve Police Force Act is en- 

?S2?/5 y . a ^? r "P etenl le g i!i l a ture. 1971 Cri LJ 
1489 (J & K) (FB). 


,fXV ** e, , d : T, he Commissions of Inquiry Act, 
1952, deals with the constitution of the Com¬ 
mission and in that matter neither the Central 
Oovernment nor the Shah Commission can by 
any consent or any approval confer any auth¬ 
ority to the State Government or & Commission 
to constitute such a body. For implementation 
or a Central Act if there is any excess or abuse 
ot power simpliciter without reference to the 
user or application of the Central Act which 
endangers public order or any abuse of power 
which creates public disrespect in admin¬ 
istration, whether the State Government may 
or may not be able to constitute a body is not 
concerned with this application. In the in¬ 
stant case the complaints upon which the 
notices have been issued to the petitioners 
showing abuse or excess of power under MISA 
or DISIR, which admittedly were matters re¬ 
ntable to List I of the Seventh Schedule to 
the Constitution and as such the Central Gov¬ 
ernment alone was entitled to constitute any 
commission, if at all. (1980) 1 Cal HN 440 
(456, 457). 

(13) Though the expression “propertv of the 
Union in Entry 32 of List I of the ' Seventh 
Schedule to the Constitution cannot be con- 
stiued to include property of a Government 
company, Entry 43 relating to incorporation 
and regulation of trading corporations read 
with Entry 95 which relates to jurisdiction and 
powers of all Courts except the Supreme Court, 
with respect to any of the matters in List I 
can be construed to confer power on Parlia¬ 
ment to enact the Act in respect of premises 
belonging to a Government company. A 1980 
MP 106 (109) : 1980 Jab LJ 183. 


Schedule 7, List 1, Entry 96 

(1) This entry has to be read as an adjunct 

to every legislative power including the entries 
conferring the power to levy particular taxes. 
That indicates that the fees can be levied in 
the course of the lew or collection of the parti¬ 
cular taxes. A 1958 Mad 158 (169) : ILR 

(1958) Mad 35 (DB) 00 A 1965 SC 1107 (U22, 
1123). 

(2) Although under Entries 54 and 55, List I 
or Entries 23 and 24 of List III read with 
Entry 96, List I it may be open or competent 
to Parliament to levy or collect fees which may 
be regarded as regulatory fees, the power of 
imposing a tax is not comprehended within 
the said entries, nor can the said power lie 
exercised pursuant to the said entries. A 1968 
Mys 42 (DB). 
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97. Any other matter not enumerated in List II or List III including 
any tax not mentioned in either of those Lists. 

JAMMU AND KASHMIR 

For Entry 97, the following shall be substituted, namely 

"97. Prevention of activities directed towards disclaiming, questioning or dis¬ 
rupting the sovereignty and territorial integrity of India or bringing about cession 


Schedule 7, List 1, Entry 96 (contd.) 

(3) Since the Income-tax Appellate Tribunal 
was not a Court, the Central Legislature had 
the power, under the Entries 59 and 54 of 
List I of Government of India Act (correspond¬ 
ing to Items 82 and 96 of List 1 of the Con¬ 
stitution) to levy a fee as a condition for pre¬ 
ferring an appeal to that body.) A 1954 Mad 
806 (808, 809) (DB). 

(4) Section 4 and Sch. II, Article 1 (e) as 

amended by Court-fees U. P. Amendment 
Act 10 of 1959 are within competence of U. P. 
Legislature as the Court-fee imposed bv Amend¬ 
ment is not a tax but a fee. A I960 All 462 
(465) (FB) 

(5) Andhra Court Fees Act falls in Entry 3, 
List II and is valid — It does not fall under 
En try 96, List 1. A 1959 Andh Pra 271 (272) 

( 6 ) For the meaning of “fees”, see under 
Article 265. 

(7) Imposition of stamp duty on the certi- 
■ ncate of enrolment under Section 22 of Advo¬ 
cates Act — Constitutionality of — Any fee 
which may be payable by such persons before 
they can claim to be entitled to practice falls 
under Entry 96 of List I of the Seventh Sch. 
A 1973 SC 231 (236). 

( 8 ) Mysore Agr. Pro. (Reg.) Act (27 of 1966) 
L- h f CtI ° n 65 and Preamble — Levy of Mar- 

c , L ee — and substance of .subject-matter 

th e Act falls within Entries 26 and 28 of 
the State List — Imposition of fee with re- 

spect to sales made in the course of inter-State 
lacle and commerce is only incidental to main 
cgislahon and hence within competence of the 
^ /m legislature. A 1970 Mvs 114 (129). 

(9) From Chause (2) of Art. ' 110 and Cl. (2) 

.i e of the Constitution it is clear 

c iat the Constitution clearly draws a distinc- 

on between the imposition of tax bv a Money 

nf n ? i» o \ m P° st of fees by anv' other kind 

in t V t S ° , also in the Seventh Schedule both 

m.inM- 1 i and H st 11 a distinction has been 

fees ? ed fU ,n r /: lation to the entries of tax and 

ref-L ; n . the Un, <>n List, Entries 82 to 92A 

out thl 0 l ta * e w and „ c! v t , ie 5 and Entrv 96 carves 
anv TJ eglsla ,ve held for fees in respect of 

fees ?aken e i m ?i ter ^ in the said ,ist > except the 
Us? entZ i h *- C0UrtS - Similarly in the State 

63 and ^ «« ng t0 - , taxe ? are Entries 46 to 
Of d 5 n |ry 66 provides for fees in respect 
eluding f f h % matters in List II but not in- 
i n „ >ees taken in any court. Entrv relat- 

stffubon^th m f L,St 111 is Entrv 47. Con- 

distinot Vnn r r f l )re ’ ^cognises a different and 
CVn ct n conn °tation between taxes and fees 

m»?e!v. fees are ' ** a " d '«rge. 

vicesrend interw °ven with the ser- 

SC 1008 (1015) t0 thC Pa> er thereof - A 1980 
Schedule 7, List 1 , Entry 97 

the verv*°Kst*°r e f n?re reslcla 1 power should he 

categories in £ * ’ an , d on,v all the 

tones in the three lists are absolutely ex¬ 


hausted. A 1941 FC 47 (55) 00 A 1962 Ker 97 
(100) (DB). 

(1A) Every entry in the three lists in Sch. VII 
to the Constitution, except Entry 97 in List I, 
should be given widest possible construction. 
The principle applies both to entries relating 
to general powers of legislation as well as 
entries relating to taxation. Recourse to resi¬ 
duary entry must be had only as a last resort. 
A 1966 Mys 138 (139) 00 A 1962 Mys 269 
(274, 275). 

(16) The tax on capital value of assets when 
such assets consist also of agricultural land may 
fall within Entry 97, List I since it must he 
considered as a residuary power vested in the 
Parliament. 1975 Ker LT 104 (106). 

(2) Unless a subject-matter falls exclusivelv 

within the competence of the State Legislature, 
Parliament would be competent to legislate 
with regard to a subject which would either 
fall in the concurrent list or if not specifically 
enumerated in the first list would undoubtedly 
fall in Entry 97, List I. A 1951 Bom 440 
(447) ! DB) °° A 1965 Pun J 65 ( 66 , 67, 68 > 
(DB). (A 1962 Mys 269, Not foil.) 00 A 196.3 
Mad 419 (423) (DB) 00 A 1962 Ker 97 (103) 

(DB). 

(3) Gift Tax Act, 1958, is not ultra vires of 
I arliament and is protected bv Article 248 of 

read with Entr y 97, List 1, Sch. 7. 
A 1967 All 19 (21) (DB). 

(3-A) Expenditure Tax Act (1957) is not in- 
valid r° r want of legislative competencv — It 

SJ’wWl. 92MFB1 ^ ^ A 1970 A " dh 

(4) The entries in List 3 of Sch. VII are to be 
guen a broad and liberal interpretation and 
each item regarded as including ancillary mat- 
ters. The State therefore has power to create 
oflence against laws with respect to anv of 
the matters covered by the Concurrent List 
and it cannot be said that such offences can 
only be created by Parliament under the resi- 

(3397(DB) ry 97 ° f LiS ‘ A 1950 Pat 332 

(5) Parliament had power to legislate with 
regard to the subject dealt with in the Admin¬ 
istration of Evacuee Property Act, 1950, under 
the residuary legislative powers given to it bv 

(DbT 97 L ' St * A 195 2 Pun] 389 (390) 

( 6 ) Act by State Legislature invalid being 

beyond its competence — Cannot be validated 
by Parliament. A 1966 SC 416 f4'>n A 

1965 All 420 (432) (FB). { ' A 

(7) Sugarcane Cess (Validation) Act (1961) 

fn^Aeh'V 3 anC 2 f fh> merely and simple 

an Act imposing taxation for union purpoU 

the Parliament had the power to enact tint 

legislation under Entrv 97 of List 1 A lQfu 

Madh Pra 118 (123) (DB). * 

nf ( d^ T R e h C ° n w ib, i li0n ™ de Section 70 

the H, "du Religions Trusts Act is in 

the nature of a fee and not in the nature of a 
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of a part of the territory of India or secession of a part of the territory of India 

or causing insult to the Indian National Flag, the Indian National 
Anthem and tins Constitution; taxes on foreign travel by sea or air, on inland air 


Schedule 7, List 1, Entry 97 (contd.) 

tax and the State Legislature was competent to 

enact this provision. A 1954 Pat 266 (276) 

(DB). 

(9) Parliament is competent by reason of the 
residuary entry in List 1 of Sch. VII, to bring 
to tax as part of the turnover, any amount, be 
it tax or designated by any other name. A 
1962 Mad 290 (296) (DB). 

(10) Parliament is competent to incorporate 
Chap. 22-A relating to Annuity deposits in In¬ 
come-tax Act by virtue of Entry 97 of List 1, 
Sch. 7. A 1966 SC 619 (622). 


(11) The Payment of Bonus Act, 1965, falls 
under the residuary powers contained in Item 
9/ of List 1 which must lend validity to the 
enactment. A 1967 SC 691 (7l7>. 

(12) Imposition of Wealth Tax on Hindu un¬ 
divided familv is intra vires. A 1961 All 487 
(490, 501) (FB). 

(13) Adjustment of boundaries between India 
and Foreign States is within the competence of 
Parliament under Entry 97, List I. A 1959 
Cal 506 (507). 

(14) Parliament is competent to enact law 
for an opinion poll in Goa, Daman and Diu. 
A 1967 Goa 79 (84). 

(15) Sale of animals and birds in captivity 

will fall within List 1, Entry 97 and not under 
List II. Entry 54 or List I, Entry 92-A — 

Levy of tax on such sales is within competence 
of Parliament. A 1960 Ker 360 (360). 


(16) Even if it be held that Sections 2 (6-A) 
(e) and 12-B of Income-tax Act (1922) as 
amended by Finance Act (1955) impose tax not 
on the income but on loan and thus outside 
the ambit of Entry 82, List I the legislative 
authority could he derived therefor under 
Entry 97, List I. A 1961 Mad 146 (151) (DB). 

(17) It is obvious that Entry 97 in List 1, 
Schedule 7 among other things includes tax 
not mentioned in either List II or III and the 
Parliament has not otherwise enacted. There¬ 
fore the Travancore Cochin State can claim 
the benefit of Articles 372 and 277 of Consti¬ 
tution and continue the tax imposed under 
Travancore Cochin General Tax Act. A 1964 
SC 207 (217). (A 1962 Ker 72 (FB), Reversed.) 

(18) Articles 245, 246 and 248 read with 
S< h. VII. List 1, Item 97, show that the resi¬ 
duary power of legislation is vested in Parlia¬ 
ment, whether in the field of constitutional law 
or statutory law amendment. A 1967 SC 1643 
(1658). 


(19) Section 2-A, Industrial Disputes Act, is 
not ultra vires — Parliament had power to en¬ 
act it cither under Entry 22 of Concurrent List 
or under Entrv 97. A 1970 Delhi 60 (60) 

(DB) 00 A 1970 Mad 82 (84) 00 1970 Lab 1C 
203. 


(20) Peripheral similarity between purchase 
lax and excise levs' does not spell essential 
sameness. Sugarcane tax operates in the neigh¬ 
bourhood of sugar excise but proximity is not 
identity. Tlx* tax is only on the purchase of 
cane, not its conversion into sugar. If the 
miller has his own cane farm and crushes it, 
he has no purchase lax to pay but cannot 
escape excise duty ij any. A perspicacious ap¬ 


preciation of implications of purchase and 

~ speIs confusion on the issue. A 
1980 SC 286 (298) : (1979) 55 Taxation 165. 

(21) It is competent for Parliament to impose 
special duty on import of country liquor in 
Umon Territory of Delhi, and hence competent 
tor the President to issue Ordinance in that 
k? ha, f. A 1979 SC 1550 (1552 to 1554) : 1979 
Tax LR 2486 (2488-2490). 


(22) Entry 97 of List I of the Seventh Sch¬ 
edule to the Constitution provides full legisla¬ 
tive competence to Parliament in relation to 
the Central Act inasmuch as it vests all resi¬ 
duary powers of legislation in Parliament. The 
contention based on the alleged lack of auth- 

A iVj SC 197^(1“ ‘b"* 0 ”* re, ' eCteA 


(23) Commissions of Inquiry Act (1952), Sec¬ 
tion 3 is not invalid on the ground that federal 
structure of the State is jeopardised. It is with¬ 
in the legislative competence of the Parlia¬ 
ment. The three Entries Nos. 94 and 97 of 
List I and Entry 45 of List III are bound to 
cover, between them, legislation authorising in¬ 
quiries such, as one entrusted to the impugned 
Commission. A 1978 SC 68 (102, 105, 111, 


(24) Emblems and Names (Prevention of Im¬ 
proper Use) Act, 1950 — Act is not void for 
want of legislative competence of Parliament. 
A 1975 SC 1172. 


U.4A; The State Legislature is fully compe¬ 
tent to pass a legislation prohibiting conversion 
by force or inducement to one’s own religion. 

Arvon** rA?* 1968 and Orissa Act 2 of 

1968 fall within the purview of Entry 1 

of List II of the Seventh Schedule. The said 
two Acts do not provide for the regula¬ 
tion of religion and there is no justification 
tor the argument that they fall under Entrv 97 
of List I of the Seventh Schedule. A 1977 SC 
90S (912) : 1977 Cri L| 551. 


(- ::> ) There is a distinction between a true 
net wealth tax and a tax which can he levied 
under Entry 86 of List I. While legislating in 
respect of Entry 86 of List I it is not in- 
cumbent on Parliament to provide for deduc¬ 
tion of debits in ascertaining the capital value 
of assets. The Wealth Tax Act (1957) is amend- 
. r the Finance Act (1969) clearly falls 
within Entry 97 of List I> and no part of the 
legislation falls within Entrv 86 of List I. A 
1972 SC 1061 : 1972 Tax LR 449 (469). 


(26) Section 24 of Finance Act 1969 which 
amends the relevant provisions of the Wealth 
Tax Act, 1957 so as to include capital value of 
agricultural lands for computing net wealth is 
not beyond the legislative competence of the 
Parliament and is intra vires tne Constitution 
— Per majority. A 1972 SC 1061 : 1972 Tax 
LR 445). 


(27) Expenditure Tax Act, 1957 is not invalid 
for want of legislative competence — Since the 
Act does not fall under any of the entries in 
List II or List III, it is covered by the resi¬ 
duary Entrv 97 of List I. A 1972 SC 2319 ; 
15172 Tax LR 360 eo (15)70) 1 Delhi 656 (DB). 
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travel and on postal articles, including money orders, phonograms and telegrams.” 

See the Constitution (Application to Jammu and Kashmir) Order, 1954, Para. 2, 
sub-para. (22) (a) (iii) as substituted by C. O. 93 of 1972 (6-5-72). 
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(28) Gift Tax Act (1958) is validly made by 
Parliament. A 1970 SC 999. (A 1962 Mys 
269, Reversed.) 

(29) Rubber Act (1947) (as amended in 1960), 
S. 12 (2) — Validity — Excise duty on rubber 
— Levy and collection from users of rubber 
— Whatever be the nature of the duty impos- 

_ed. Parliament has legislative competence under 

List I, Entry 97 of Sch. VII read with Arti¬ 
cle 248 of the Constitution even with regard 
to imposition which does not fall within 
Entry 84. A 1970 SC 1589 (1593), 

(30) Interpretation of Entries 86 and 97 — 

Wealth Tax Act (1957) — Expression ‘net 

wealth* as amended by Finance Act, 1969 so 
as to include capital value of agricultural land 
— Amendment is ultra vires — Amendment 
cannot be justified under Article 248 read with 
Entry 97. A 1971 Punj 155 : 1971 Tax LR 
61 (FB). 

(31) Whether provisions of S. 64 (ii) of In¬ 
come-tax Act (1961) can be sustained as valid 
under the residuary powers of the Central 
Legislature under Art. 248 read with Sch. 7, 
List I, Entry 97. (Quaere.) 1971 Tax LR 1279 
(Bom). 

(32) Amendments by Finance Act, 1972 of 
Ss. 2 (24) (ix), 10, 56 (2) (1-b) and 80-TT of 
Income-tax Act, 1961, including winnings from 
lotteries as taxable income —■■ Not ultra vires. 
1972 Tax LR 885 (All). 


(33) Income-tax Act (1961), S. 140-A (3) —• 
Validity of — It is not bevond the legislative 
competence of the Parliament. 1973 Tax LR 
1008 (Mad). 

(34) Power to lew fees given bv S. 59 (d) 
ot Punjab Excise Act (1 of 1914> to the Excise 
Commissioner is within the competence of the 
Central Legislature. 1972 Tax LR 1776 (Punj). 

(•>T> A power to levy penalty is incidental or 
ancillary to the power to legislate on taxes on 
capital value of assets under Sch. 7. List I, 
n rv 86 of the Constitution. Apart from this, 

. av ] n K regard to the widest language emploved 
m Article 248 and Entry 97 of List I of 
^ . 7 of the Constitution, in the absence of 

y contention that the subject matter is cover- 

hobr.uT T? f , the entires in List II. it must he 
c Vo m Parliament is competent to legislate 
1074 i. 1 ' the Wealth Tax Act, 1957. 

J"\P° s iti° n of wealth tax on capital 
ass ‘*ts — Is within legislative com- 
Entrv q 7 ° f f Par, j ar T llen c t , »nder Entry 86 or 
the *.? f . I ,st 1 ° Seventh Schedule to 

(Cal) C tltU ° n- 1976 Tax LR 164 (170) 

F.nlTl ReeC l\ anf1 Cigar Workers (Conditions of 
employment) Act, 1966, is within the legisla- 

ject m° a 7t Peten r Ce . ° f the P ar,,ani «*nt The suh- 
entrv a 3tte i Act , ( a,,s principally under 

of T ict ttt °- P a [ t,y under Entries 7. 22 and 23 
the ri l ,n Seventh Schedule without 
^necessity to resort to the residuary power 


"A” in the citations 


under List I, Entry 97 which also covers it. 
A 1971 Bom 244 (251) : 1971 Lab IC 1080. 

(38) Resort to residuary power under Arti¬ 
cle 248 read with Entry 97, List I, should be 
made as a last refuge, and only when all the 
categories of the three lists are absolutely ex¬ 
hausted. A 1972 Cal 160 (166). 

(39) Parliament had power to enact S. 2-A 

of the Industrial Disputes Act, either under 
Entry 22 of the Concurrent List or under 
Entry 97 of the Union List read with Art. 248 
of the Constitution. A 1970 Delhi 60 ( 66 ) ; 

1970 Lab IC 421. 


(40) Even if the amended Section 2-A of 
the Industrial Disputes Act, 1947, is held to 
be not falling under Entry 22 of List III, it 
would certainly fall under the residuary Entry 
97 of List I. A 1970 Mad 82 (84). 

(41) Orissa Freedom of Religion Act, 2 of 
1968, is in pith and substance a law relating to 
religious Entry No. 1 of either List II or 
List III does not authorise the impugned legis¬ 
lation. Entry 97 of List I of Seventh Schedule 
applies. A 1973 Orissa 116 (122, 123). 

(42) The Parliament is competent to enact 

Conservation of Foreign Exchange and Preven¬ 
tion of Smuggling Activities Act, 1974, under 
Entry 97 of List I of the Seventh Schedule of 
the Constitution. Even if the matter does not 
fall under the Entries 9 and 36 of List I and 
Entry 3 of List III, the Parliament can exercise 
legislative power under Entry 97. 1975 Cri LJ 

1974 (1977, 1980) (Punj). 

(43) Inclusion of agricultural lands in defini¬ 

tion of assets for purposes of wealth tax — 
Not ultra vires. (1974) 94 ITR 393 (DB) 

(Mad). ((1972) 83 ITR 582 (SC), Applied.) 


(44) Parliament can impose a duty on import 
of liquor into the Union territory without such 
duty being the countervailing duty. The .sub¬ 
ject matter of this duty does not fall under 
Entry 51 of the List II and the basis of this 
new duty is different from the old one. Secondly 
under Article 246 (4) it is the Parliament that 
has the power to legislate for the Union terri¬ 
tories and that power is untrammelled bv the 
limitations prescribed by Art. 246 (2) & (3) and 
Entry 54 of List II and is plenary and absolute 
subject to such restrictions as are imposed by 
the Constitution. Thirdly special duty is not 
covered by Entry 51 of List II but is an inde¬ 
pendent duty falling under Entry 97 of List I 
which includes not only subjects outside List II 
and List III but also taxes which are outside 
those lists. ILR (1979) 1 Delhi 712 (718, 719) 


(45-46) Conservation of Foreign Exchange and 
Prevent 101 ! of Smuggling Activities Act (1974) — 
Vahdity — Not beyond legislative competence 
of Parliament. ILR (1975) 2 Delhi 820 (DB). 

(jZ? ? oction 2-A of Industrial Disputes Act 

(194/) is not ultra vires Entry 22 of List III __ 

Residuary power under Entry 97 of List I can- 
not be invoked to save Section 2-\ _ That 


stands for AIR 
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LIST II — STATE LIST. 

1. Public order (but not including a [the use of any naval, military or air 

con C tt„° 0 en a t ny object to the control of the uZn o7of any 

contingent or unit thereof] in aid of the civil power). * 

[a] Substituted by Constitution (Forty-second Amendment) Act, 1976 , Section 57 

W-l- i //. '' 

JAMMU AND KASHMIR 

~ J he L,st ^ shall be omitted. See Constitution (Application to Jammu and 

Kashmir) Order, 1954, Para. 2, sub-para. (23) (b). 


Schedule 7, List 1 , Entry 97 (contd.) 

power can lie invoked onlv when matter is not 
enumerated in List II or III. (1970) 83 Mad 
LW 574. 


(48) Levy of countervailing duty on imported 
goods by introducing Section 2-A is within 
legislative competence of Parliament — Counter¬ 
vailing duty is not a tax. (1973) 2 Mad LJ 413. 

(49) Beedi and Cigar Workers (Conditions of 

Employment) Act (1966), Preamble — Validity 
ol Act — Even if it does not fall within 
Entry 24 of List 3, the Act is protected by 
Entry 97. (1972) 1 Mys LJ 450. 

(50) Post manufacturing expenses cannot be 
brought within the ambit of ‘duty of excise 1 
within Art. 248 and Entry 97 of List I of the 
Seventh Schedule. 1978 ELT (J) 595 (606) 
(Ker). 

. <51) Levy of circumstances and propertv tax 
is covered by Entries 49 and 60 of List II of 
Sch. VII to the Constitution and as such is 
valid. It is not a tax on income. It is not 
necessary to resort to Art. 277 to uphold its 
validity. A 1980 SC 108S (1095) : 19S0 All LI 
4.83. (A 1970 All 316 (FB), Reversed.) 

(52) The mere name of a tax does not bear 
on legislative competence and the absence of 
express enumeration of a tax bv a particular 
name will not justifv the tracing of legislative 
authority to the residuary entrv. What is true 
in other jurisdictions is true in this branch of 
law also, namely, that one must have regard to 
the substance of the matter and not to the form 

o. label. A 19S0 SC 10SS (1095) : 19SU All 
1*) 483. 


Schedule 7, List 2 (General) 

(1) Power conferred on legislature can be 
exercised both prospectively and retrospec¬ 
tively. A 1963 SC 1667 (1673). 

(2' The Constitution recognises a clear 
distinction between a tax and a fee. In the 
lists I and II entries conferring taxation 
powers are separately enumerated after en¬ 
tries conferring general legislative powers. 
A fee may be levied even under an enact¬ 
ment relating to imposition of tax. A 1965 
SC 1107 (1122. 1123). 

(3) State Legislature is competent to enact 
law under the various provisions of the list. 
A 1967 SC 1512 (1519). 

(-1) The object of setting out various items 
and assigning them to separate lists is to 
make division of power as clear cut and as 
exhaustive as possible, though overlapping 
in the same list between various items and 
overlapp : ng between items in different lists 
was inevitable to some extent. (1965) 67 

Bom LR 484 (DB). 

(5i Constitution makes a clear division 
of authority between the Centre and the 


States and each one is supreme in its own 
sphere. The question of repugnancy can 

,~i y in res Pect of list III. 1968 Cri LJ 
557 (559) (Cal) (DB). 

( 6 ) Article 246 has nothing to do with 

interpreation of the Union or 
A 1968 Guj 124 (139) (DB). 

Qrhori 11 "Vett l n ? he Legislative Lists in 
? r c * edul f v l l . should be given the widest 
scope of which their meaning is fairly cap- 

- f each general word should accord- 

mgly b e held to extend to all ancillary and 
subsidiary matters which can fairly and 
reasonably be comprehended in it A 1969 
Mys 23 (35) (DB). 


question of 
State Entiies 
(7) Entries 


( 8 ) Within its own sphere the powers of 
fctate Legislatures are as large and as com¬ 
plete as they are in a sovereign Parliament, 
fco, a State Legislature can exercise that 
power as many times as it may consider 
necessary and can pass successive enact-* 
merits by way of repeal or amendment of 
tormer enactments. (1967) 33 Cut LT 263 
(319) (DB). 


Construction without permission — 
State Government is competent to enact 
legislation regarding same. 1971 AH Cri R 
566 (All). 

( 10 ) Circumstances and Property tax falls 
within State List. 1971 Tax LR 784 (All). 

Schedule 7. List 2, Entry 1 

(1) The expression ’public order’ in this 
entry is an expression of wide connotation 
and signifies that state of tranquillity pre¬ 
vailing among the members of a political 
society as a result of the internal regula¬ 
tions enforced by the Government which 
they have instituted. A 1950 SC 124 (127): 51 
Cri LJ 1514 ** A 1955 All 193 (219): 1955 
Cri LJ 623 (DB). 

(2) Maintenance of public order within 
a State is primarily the concern of that 
State and subject to certain exceptions the 
State Legislature is given plenary power to 
legislate on all matters which relate to or 
are necessary for maintenance o* public 
order. A 1950 FC 59 (63) : 51 Cri LJ 921. 

(3) 'Public order 1 includes public safety 
in its relation to maintenance of public 
order, both of them being interdependent. 
A 1943 FC 75 (83) : 45 Cri LJ 341 ** A 1949 
Pat 369 (375) : 50 Cri LJ 730 (FB) ** A 1953 
Trav-Co 540 (540. 541) ; 1953 Cri LJ 1786. 

(4) Any law imposing reasonable restric¬ 
tions on the Fundamental Right granted 
under Article 19 (1) (a) to (c) of the Con¬ 
stitution. in the interest of public order is 
expressly saved and such law cannot be 
said to be void on ground of violation of 
Fundamental Rights. A 1955 All 193 (217) J 
1955 Cri LJ 623 (DB). 
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a [2. Police (including railway and village police) subject to the provi¬ 
sions of Entry 2A of List I.] ^ 

[a] Substituted by Constitution (Forty-second Amendment) Act, 1976, Section 57 


Schedule 7, List 2, Entry 1 (contd.) 

ino? ec . tion 3. U. P. Special Powers Act, 
1932, is inconsistent with Article 19 (1) (a) 

of the Constitution and the restrictions im- 
posed by it were not in the interest of pub¬ 
lic order. A 1952 All 193 (223) : 1955 Cri LJ 
W3 (DB). 

+ (6) ** a .law made by the State Legisla¬ 
ture falls in pith and substance under this 
entry, it cannot be declared ultra vires 
merely because it incidentally trenches upon 
a subject assigned to the Union Parliament 
under List 1 of the Constitution. A 1948 
Nag 199 (203) : 49 Cri LJ 230 (DB). 

07) If a law made by the Parliament falls 
in pith and substance under one of the sub- 
jects enumerated in the Union List it can- 
not be declared invalid merely because 
xnere is an incidental encroachment on the 

a pubiic 0 J d er under this Entry. 

A * 957 p at 252 (25^): 1957 Cri LJ 648 (DB). 
(«) Parliament has power to legislate with 
espect to election offences by virtue of 

t/c-V T 327 read with Entries 72 and 93 in 
. , fy en though such offences may relate 

Pri ? r h i C , o°o rder; A 1954 Pat 356 (357): 1954 

oj?* An .order of externment passed under 
ec. 46 (3) of the Bombay District Police 
,s not void under Art. 13 as it does not 
f pia $ e an unr easonable restriction on the 
iundamental right under Art. 19 (1) (d) and 

(IL?. * b€ L . Constitution. A 1950 Bom 374 

nm o 52 Cri LJ 1059 < FB )* 

Act ;L?i 9> Pun j ab Security of the State 
tmblir iL primari , ly wit . h the Question of 
contpmn°/ d Tk and not with the question of 
fall T !?k entire provisions of Sec. 9 

and the + ambit -of Item I of List II 

in th.S e ££? re tbere is nothing repugnant 
Act iqBo ec V°? fte tp tbe Contempt of Courts 

Cri lJ^oh (DB 6 ). PUni 169 <17 °- 1?1 > : 1956 
Ac ( t n) rm ir ^f r i 0 ( ?o°x und Amplifiers Control) 
5SB?> S an d also ~iva^ 

«c th ^ I List - A1859 

renrp J be object of> preventing the occur- 
danppr + f T e . and Preventing of consequent 
within llfa and property evidently falls 

LR 484 (DB) * 1 ° f LiSt IL (1965) 67 B ° m 

"Law a I nd d OrH En * t » ry 1 and Entr .v 2 subjects 
cally state° rde r . and "Police” are specifi- 

Police Act /?£?\\ eCt l • under List 11 yet - 

within a being an existing law 

and anv 3 7 2 , sti11 continues in force 

the Central rn taken by th *f Parliament or 
not be iiitro G ? ver nment under the Act will 

14) An inc V u e f A 1958 Cal 365 ( 372 >- 
kj nd m^tS t - t0 o nat,0nal honour like the 

tion o? Tncnu d J n ^ ec - 5 of M adras Preven- 
1957* foil SU s National Honour Act (14 
S'all G i“ nder ." Publi c °r de r" and hence 
the statntl ? 1 was competent to enact 

Mad 11 ,,,). upd | r Entr V I List II. a 1965 
(111 * 13 . 1965 (1) Cri LJ 49 (DB). 
quire A P p ? ,ntr nent of a Committee to in- 
and investigate into the activities of 


Christian Missionaries was within the com¬ 
petence of State Government and falls with- 

,n Entry 1 of List II. 1957 MPLJ (Nag) 1 
(lo) (DB). 

(16) The words 'person or property’ in 
Sec. 4 (a) do not refer to the body or pro¬ 
perty of a specified individual. The word 
person is used in the sense of the 'living 
° f ody °l a human being.’ Since the provi¬ 
sions of Cl. (a) are enacted to prevent a 
person from movements or acts which are 
or are calculated to cause alarm, 
n ^f r or b . arm to human body or property 
of the public or of a section of the public 
or of unspecified individuals, they are 
directly related to maintenance of public 
order as meaning peace and tranquillity. So 
a lso the provisions of Clause (b) under 
which preventive action can be taken in 
respect of certain offences referred to there¬ 
in refer not to offences against specified in- 
dividuals but against the community and 
therefore they are intended for the main- 

of Public order. 1972 Cri LJ 150: 
19/2 Jab LJ 370 (Madh Pra). 

*L rovision t ? of Sections 3. 4 and 5 of 
i Dh arma Swatantrya Adhiniyam (1968) 
WhoVvJf conversion by allurement — 

Whether State legislature has competence 
to enact — Is the subject matter beyond 

A Co ™ pate ?5 e . of state legislature ? 
No. A. 1 973 Orissa 116, Dissented from. A 
1975 Madh Pra 163. 

(18) Consideration which governs the in- 
terpretation of the phrase "public order” in 
Article 19 (2) cannot be imported into con¬ 
struction of 'public order’ as a legislative 
head of power. A 1973 Orissa 116 (123). 

< 19) ° riss * Freedom of Religion Act (2 of 
I9b8) State Legislature is competent to 
enact. A 1973 Orissa 116. 

9 P - 27 of 1968 and Orissa Act 

2 of 1968, prohibiting forcible conversion 
fan within the purview of Entry 1 of List 
II of the Seventh Schedule, as they are 
meant to avoid disturbances to the public 
order by prohibiting conversion from one 

w 1 i gl £ I \£° another . ln a manner reprehensi- 
hie to the conscience of the community 

A 1977 SC 908 : 1977 Cri LJ 551 (552). 

( 21 ) Inasmuch as Art. 33 applies to the 

r 9 °R 6 Ce An F H 0rCeS • (Re striction of Rights) Act, 
1966. and in view of the nature of the pro- 

£■■£>» s7 at r eS r Hon ,°/ usur Pi"£ jurisdiction 

FntHM ^*! o L ?% lslatu T re as contained in 
Entries 1 & 2 of List II of the VHth Sche- 

237 e ( 239 ) GS m the instant case. A 1977 Cal 

Schedule 7. List 2, Entry 2 

fl) The word "police” i n its general ^nse 
connotes the department of the Govern¬ 
ment or the civil force charged with duty 

i« R m T, nta J n internal peace and order A 
1955 All 370 (372): 1955 Cri LJ 901. 

(2) Under this entry it is within th» 

St f e legislature To'iSislSS 

>' lin regard to police including its strength 

its manner of recruitment and other 
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I ] Officers and servants of the High Court; procedure in 

rent and revenue Courts; fees taken in all Courts except the Supreme Court. 
[Government of India Act* 1935, Items 1 and 2.] 

[a] Omitted by Constitution (Forty-second Amendment) Act, 1976, S. 57 f 3 -l- 77 ) # 


Schedule 7, List 2, Entry 2 (contd.) 
cidental matters. A 1955 All 370 (372): 1955 
Cri LJ 901 

(3) The fact that 'police* is exclusively a 
State subject under this entry does not 
affect the Police Act of 1861. which as a 
'law in force* has been saved by Arti¬ 
cle 372 (1). A 1957 Raj 28 (29): (DB) ** A 
1958 Cal 365 (372). 

(4) The notification of the Central Gov¬ 
ernment, under Sec. 3 of the Delhi Special 
Police Establishment Act, 1966. extending 
its powers and jurisdiction to the Madras 
State in respect of the offences noted there¬ 
under has no vice and is good in law. 1972 
Mad LW (Cri) 11 (18, 19). 

(5) Railway Protection Force officers are 
not "police-officers.” Confessions made to 
them are not hit by Sec. 25 of the Evidence 
Act. (1975) 77 Bom LR 295. 

SCHEDULE 7, LIST 2, ENTRY 3 

SYNOPSIS 

1. Scope. 

2 . Court. 

3. Fees taken in Courts. 

1. Scope.— (1) Administration of justice 
is a subject on which only the State Legis¬ 
lature can legislate. A 1951 SC 69 (70). 

(2) "Administration of justice” is a con¬ 
ception of the most general nature. The 
following words, "constitution and organi¬ 
sation of all Courts, except the Supreme 
Court and the High Court” are not words 
of limitation but of explanation or illustra¬ 
tion. A 1954 Pat 97 (99) (DB). 

(3) The entry includes "administration of 
justice” and "constitution and organisa¬ 
tion” of Courts but does not include their 
jurisdiction and powers. But, it has been 
held that the language of these expressions 
is of the widest amplitude and would in¬ 
clude within its ambit legislative power in 
respect to jurisdiction and powers of 
Courts for the purpose of administration of 
justice and that this general power confer¬ 
red by Entry 3 is not curtailed or limited 
by Entries 95. C5 and 46. A 1951 SC 69 (83. 
85) ** a 1949 Bom 197 (202) (DB). 

(4) Since a State Legislature is competent 
under this entry to confer by legislation 
general jurisdiction and powers upon a 
Court, the mere fact that, while doing so, 
there is an incidental encroachment upon 
any Central subject will not make the law 
invalid. A 1951 SC 69 (85) ** A 1957 Cal 
534 (545) ** A 1949 Bom 197 (202) (DB). 

(5) The expression "administration of 

justice” includes the power to try suits and 
proceedings of a criminal nature, as also 
the power of defining, enlarging, altering, 
amending and diminishing the jurisdiction 
of the Courts and defining their jurisdic¬ 
tion territorially and pecuniarily. A 1951 SC 
69 (70) (Per Fazl Ali J.) ** A 1959 Andh 

Pra 3 (6) (DB). 

(<») Bombay City Civil Courts Act (40 of 
1948) and the Calcutta City Civil Courts 
Act (21 of 1953) are intra vires of the Pro¬ 
vincial Legislatures. A 1951 SC 69 (85) ** A 


, 1949 Bom 197 (202) (DB) ** A 1957 Cal 534 

wW). 

(7) Section 22 of the Rajasthan Premises 

iS2R tr ?i ° f Rent and Evi ction) Act (17 of 

1950), the amendment of Section 15 of the 
Mysore High Court Act by Act 35 of 1951 
and the Travancore Cochin High Court 
(Amendment) Act (1 of 1952) are intra vires 

,SL* fel L under this entry. A 1954 Raj 
2o2 (256) (DB) ** A 1952 Mys 75 (76) ** A 
1953 Trav-Co 53 (54. 55) (DB). 

(8) Though the expression "administration 
ni justice is capable of being understood 
in a very wide sense, it should not be under- 
stood a s including a provision for appeal 
and that every case of conferment of a 
right of appeal would not amount to the 
constitution and organisation of Courts”. 

A 1949 Mad 481 (487) : 50 Cri LJ 684 (FB). 


(9) The validity of the Punjab Gram 

Panchayat Act (4 of 1953) cannot be chal- 
ienged on the ground that it has sanction- 
ed the appointment of an elective judiciary, 
because the State Legislature has power 
under entries 3 and 5 of List 2 to pass such 
legislation. A 1957 Punj 149 (150) : 1957 Cri 
LJ 796 (DB). 

(10) The expression ’’administration of 
justice’* is wide enough to include in it not 
merely "administration of justice” through 
Courts properly so called, but "administra¬ 
tive justice” through the machinery of ad¬ 
ministrative tribunals. A 1954 Pat 97 (99) 
(DB). 

(11) The legislature had powers under 
this entry to make a provision like Sec¬ 
tion 37 of Vindhya Pradesh Abolition of 
Jagirs and Land Reforms Act (11 of 1952). 
A 1960 SC 796 (800). 


(12) The enlargement of the pecuniary 
jurisdiction of a Civil Court comes within 
the purview of the expression "administra¬ 
tion of justice — Courts’* in Entry 3. A 
1959 Andh Pra 3 (6) (DB). 

(13) Entry 95 List I and Entry 46 List III 
do not in any manner derogate from the 
general powers given to the State Legisla¬ 
ture under Entry 3. A 1959 Andh Pra 3 (6) 
(DB). 

(14) The Parliament has no power to 
legislate with respect to vacation which 
matter falls under Entry 3. The power to 
regulate sittings includes the power to 
regulate the recess of the sittings, or the 
termination of the sittings. This power is 
exclusivelv with State Legislature under 
Entry 3. A 1961 Cal 545 (549, 553) (SB). 


(15) Bengal Public Demands Recovery 
(Validation of Certificates and Notices) Act 
[11 of 1961) falls under Entries 3 and 45 ol 
State List — Does not fall under Entry 43 
3 f Concurrent list. A 1964 Cal 165 (1 12) . 
962 Cal LJ 210 (DB). 

(16) Kerala State Legislature was fully 
competent to pass Kerala High Court Act 
5 of 19591 by virtue of powers under Arti- 
les 225. 246 (3) read with Sch. VII, List II. 
^ntry 3 and hence the Act is valid. A 1961 
ter 96 (97) (FB). 
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Schedule 7, List 2, Entry 3 — Note 1 (contd.) 

(17) So far as the High Courts are con¬ 
cerned, the topic of jurisdiction and powers 
in general is not separately mentioned in 
any of the entries. But administration of 
justice as a distinct topic, finds a place in 
Entry 3 of List 2, even though this Entry 
excludes constitution and organisation of 
the High Court. Provisions, regulating the 
exercise of the jurisdiction of the High 
Court and the powers of the Judges thereof 
either sitting alone or in Division Courts 
have a direct bearing on the administra¬ 
tion of justice. It will be within the com¬ 
petence of the State Legislature to enact a 
law governing those matters. A 1961 Ker 
226 (230, 231. 232) (FB). 

(18) Provisions of Sections 19 and 29 (2) 
(c) of Mysore Civil Courts Act (21 of 1964) 
are within the legislative competence of 
the State Legislature by virtue of* Entry 3, 
List II. A 1965 Mys 76 (82) (DB). 

(19) Rajasthan Civil Courts Laws (Exten¬ 
sion) Act (2 of 1957) falls under List 2, 
Item 3 of Sch. 7 and not under List 3, 
Item 13 and does not conflict with Ajmer 
Courts Regulations (9 of 1926) — It is intra 
vires. ILR (1960) 10 Raj 1678 (DB). 

(20) It is open to a State Legislature to 
define a "foreign judgment” and how it is 
to be enforced within its State subject to 
any legislation by the Parliament. A 1959 
Punj 265 (269) (FB). 

(21) U. P. High Court (Abolition of Let¬ 
ters Patent Appeals) Act (14 of 1962) (as 
amended by U. P. High Court (Abolition of 
Letters Patent Appeals) (Amendment) 
Ordinance (U. P.) Ordinance 12 of 1972) 
later replaced by U. P. High Court (Aboli¬ 
tion of Letters Patent Appeals) (Amend¬ 
ment) Act (32 of 1972). Section 4 — Consti¬ 
tutionality of Amending Ordinance and 
Amending Act — State Legislature was 
competent to make such amending laws 
(Per majority). A 1973 All 596 (FB). 

(22) Notification under Cl. 14 of U. P. 
High Courts (Amalgamation) Order 1948. 
by Chief Justice — Falls under Entry 3 of 
J^ist II and not under Entry 78 of List I. 
A 1975 All 52 (DB). 

(23) State Legislature of J. and K. State 
a ^bmpetent to enact J. and K. Court-fees 
Act (7 of Smvt. 1977). A 1974 J & K 19 (27) (SB). 

2. Court. — (1) The term "Court” has ac¬ 
quired the meaning of "a place where jus- 
V c e is administered.” A 1951 SC 69 (88) ** 
A 1956 Orissa 7 (10) (DB). 

(2) It also applies to persons who exer- 
H<f e - judicial functions under authority 
erived either immediately or mediately 
sovereign power. A 1950 SC 188 

r-n mu A 1956 . Orissa 7 (10) (DB). 
rvL Constitution distinguishes between 

c-ourts and tribunals, and it is clear that in 

all the word "Courts” cannot include 

ail tribunai 3, A 1956 All 258 (265) : 1956 

Cri LJ 679 (DB). 

test to determine whether a tri- 
ls . a Court is whether it exercises so- 
whftv? 1 J . l f d l cial Power of the State and 
cian„ er , lt . « a place where justice is judi- 
(DB) administered - A 1956 Orissa 7 (10, 11) 


tui? , Tt \ere * s P°wer in the State Legis 
the Q,^ nder Entry 3 of List II to constiti 
ne Sessions Court of Madras and to inv 


it with a part of the jurisdiction then 
existing in Original or Appellate side of the 
High Court. A 1959 Mad 261 (268) : 1959 

Cri LJ 731. 

(6) Entry 3 of List II of the Seventh Sche¬ 
dule to the Constitution is wide enough to 
include the power of the Legislature to 
make a law for the operation of a Tri¬ 
bunal. 1977 Lab IC (NOC) 48 (All). 

(7) Power to establish additional Court is 
included within this entry. A 1972 Cal 160 
(168) : 75 Cal WN 236. 

(8) When the Parliament, exercising 
powers under Articles 2 and 3 of the Con¬ 
stitution, enacts a law for the organisation 
of States, it can provide for the organisa¬ 
tion of the respective organs of the State 
including the High Court. A 1977 Madh Pra 
116 (154. 155) (FB). 

(9) The President’s notifications dated 
28-11-1968 conferring territorial jurisdiction 
on respective Benches of the M. P. High 
Court are not in contravention of Art. 214 
of the Constitution or Item 3 in List II of 
the Seventh Schedule thereof. A 1977 Madh 
Pra 116 (158, 167, 172, 173) (FB). 

3. Fees taken in courts.— (1) The Mysore 
Legislature was fully competent under this 
entry to pass the Mysore Court Fees 
(Amendment) Act (9 of 1954). A 1954 Mys 
161 (162) (DB). 

(2) Andhra Legislature having power 

under this entry to enact the Andhra 
Court-fees and Suits Valuation Act (7 of 
1956). the provision in that Act prescribing 
court-fee payable on a writ petition should 
prevail over the rule made by the High 
Court for the same purpose. A 1957 Andh 
Pra 123 (126) (DB). 

(3) The Assistant Collector or the Reve¬ 
nue Commissioner exercising powers under 
the Orissa Sales Tax Act (14 of 1947) is not 
a judicial tribunal functioning as a Court, 
therefore, the State Legislature has no 
power under this entry to levy court-fees 
on petitions filed before him. A 1956 Orissa 
7 (11) (DB). 

(4) The levy imposed by the provisions 
of Section 4 and Sch. II. Article 1 (e) of 
Court-fees Act (1870) as amended by U. P. 
Act (10 of 1959) is a fee and not a tax and 
comes within the purview of Entry 3- 
A 1960 All 462 (463) (FB). 

(5) The power has been specifically con¬ 
ferred on State Legislature by Entry 3, to 
make law in regard to fees taken in all 
Courts except Supreme Court. A 1959 Andh 
Pra 271 (272) (DB). 

(6) The Assam Sales Tax Act was enact¬ 
ed under List II. Entry 48. So no rule en¬ 
acted under S. 52 (1) of the Act derives 
its legislative competence from Entry 3 of 
List II. A 1959 Assam 216 (220) (DB). 

(7) In order to avoid confusion and in 
order to avoid provision being made for 
fees taken in Court at two places — One 
specifically under Entry 3 and the other 
generally under Entry 66 — Fees taken in 
Court are specifically excepted from the general 
entry under Entry 66. A 1960 Bom 96 (99). 

(8) Levy imposed under Bombay Court- 
Fees Act (36 of 1959), Sch. 1 Article 16 is 
neither tax nor fee in the strict sense — 
It is within legislative competence of the 
State under Sch. 7. List 2, Entry 3. A 1962 
Bom 106 (113) (DB). 
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eminent or village administration. f ° r the purpose of local self-gov- 

[Government of India Act, 1935, Item 13 .] 


SC JS d ?e + . 7 ; L ; st 2 ’ Entry 3 - Note 3 (contd ) 

(9) Article 1 of Sch. 1 of the Madras 

and r Ru e i?i a o?o d US Valu ation Ac t of 1955 

Fees Rules r £ r 2 - ° f the Hi « h Court 

fnr tui i 1956 m so far as they set out 

Court^in th« y ° f • Cou f t -fees in the High 

th< r ex orcise of its original juris¬ 
diction are invalid and ultra vires as an 

on D the ln sfa X te eSS T p 5‘■ 'f 1 * powers conferred 
?9 . tp ? , State Legislature by Entry 3 of 

List II of the 7th Schedule to the Constitu- 

1960 All 462 a * ff 2 ¥ a i LJ 37 (DB) - (A 
Dissented.)® 2 (FB> 3nd A 1962 Bom 106 ’ 

(10) The fees taken in Courts and the 
fees mentioned in Entry 66 List I are of 
the same kind. They may differ from each 
° tb<er ° nly because they relate to different 
-ubject matters and the subject matter 
may dictate what kind of fees can be levied 

thSt ^ u l th f overa H limitation is 

that fees cannot be levied for the increase 

.general revenue. Observations of 
Mootham J. in A 1960 All 462 (FB) Over¬ 
ruled — Whenever the State Legislature 
ceneraHy increases fees it must establish 
.at Jt is necessary to increase court-fees 

of r^fi r . to m eet t he cost of administration 
Justice As soon as the broad cor- 

♦SS t «? Sh - Ip -, b ? tw *? en the cost of administra¬ 
tion of civil justice and the levy of court- 

fees ceases, the imposition becomes a tax 

.and beyond the competence of the State 

thpt lS 2 a 2 U 2 e K U fo , r the State to establish 
that what has been levied is court-fees pro- 

pei ly so-called and if there is any enhance- 

,h " Slate must ins'i v the e^hanc™"^ 

Fees and taxes are both revenue for the 

of th . e stat S-. The fact that one item 
of revenue is credited to the consolidated 
lund is not conclusive to show that the 
J s a . tax - The Constitution did not con¬ 
template it to be an essential element of a 
lee that it should be credited to a separate 
tund and not to a consolidated fund. Obser¬ 
vations of Dayal. J. in A I960 All 462 (FB) 

L R A 58 1 . 973 SC 724 « 729 ’ 73 °- 733 > ! 

. HI) Court-fee referred to in these entries 
is different from fee as generally under¬ 
stood. A 1974 J & K 19 (SB). 

(121 Ad valorem court-fee on value of 
subject-matter without any slab system or 
upper limit is not invalid or ultra vires the 

Kant F f 19^(126)° ^ tate Legislature. A 1979 

(13) Levy of court-fees at the flat rate of 
7t per cent under Act 1 in Sch. I to the 
Madras Court-fees and Suits Valuation Act, 
1955 and R. 1 (1) of the High Court-fees 
Rules, 1956, is unreasonable and arbitrary 
and as such invalid. No principle of ratio¬ 
nalisation justifiably demands such a flat 
rate as found in the said provisions. (1975) 

1 Mad LJ 390 (401) (DB). 
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-J is ver y wide in its terms 
and legislation is permissible to the State 

1o5Ti 1S r- tUre Wlth re * ard to any subject of 
H>b\ «°A er i^| n n A , . 1955 Bom 185 (187) 

Manipur 28 ( 3 0 ) m 15 U8> <DB) ** A 1962 

h a (2) nJ t h ® mer ,f j a et that Constitution 

women* T^ d i® d for any reservation for 
women in Parliament or in State Legisia- 

tures cannot be used as an argument 

to mfL CO £o e - enCy r° f the State Le gi^ a t“re 

to make provision for reservation of seats 

(31*2 W 313) en (DB) l0Cal bodies> A 1953 Bom 311 
(3) State Legislature has no power to 

tax fe whir P h° n a l0ca -i auth ority the power to 

i X, 1Q S 1 *?? , lt ltself does not Possess. 

A ,]?55 Bom 185 (187) (DB). 

h a l that the State Legislature 

withfr^ th ^ riSed 3 l0Cal b ° dy t0 IeVy 3 taX 
StitL n r* ts power does not prevent the 
5,® Government from levying again a 

Bom 2 fil th ( e 26 5 )TDB). SUbjeCt matter - A 1954 

Stat *l Legislature is competent to 
E n /r upPn .. the local authority the power 
and competency cannot be affect- 
i* t * 2 2ause the P^er that has been con- 

185 tl 87? (DB) Unlimited power ' A 1955 Bom 
. ; ^ 6 . ) The P^h and substance of the Indus- 

!2L Dl 3? ute ? Ac i;, 194? . is industrial and 
Idbour disputes. The enactment trespasses 

S f ° r ‘P vade s this entry so far as it ap- 

JnH *te dlsputes between a municipality 
a " d eniPioyees. Eut. the Act is not ultra 

v „ r ff c t CeptraI Legislature because it in- 
+>f« <§t a . s h«ht extent upon an entry in 

Llst> A 1950 Cal *57 (462) (DB). 
a ; 7) ,0*1 en fcting the U. P. Panchayat Raj 

t ° f 2 « 47) constituting Pancha¬ 
yat Adalats, defining their powers, laying 
down the procedure and regulating the 
rules of evidence, the U. P. Legislature 

p P rp P rted *° act under the relevant entries 
?L“? e Concurrent List. A 1954 All 655 
(657) : 1954 Cn LJ 1399 (DB). 

.. (8 L T 4 he pow cr conferred by this entry on 
the State Legislature necessarily carries 
with it all ancillary and incidental powers. 
The Rules framed by the State Government 
under Section 112 (2) (1) of the Madras 

Village Panchayats Act (10 of 1950), consti¬ 
tuting the Election Commissioner to hear 
the election disputes are. therefore, intra 
vires and valid. A 1957 Andh Pra 393 (400 
403) ** 1955 Andh WR 754. 

(9) The State Legislature cannot authorise 
a Municipal body. a power higher than it 
itself possesses. Entry 5, List II cannot be 
understood in the light of Legislative prac¬ 
tice and Legislative practice cannot prevail 
over limitation imposed upon the Legisla¬ 
ture. A 1965 SC 1107 (1135. 1136). 
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Schedule 7, List 2, Entry 5 (contd.) 

(10) From a conjoint reading of Entries 5, 
17 and 66 of List II it could be clear that 
U. P. State Legislature is competent, after 
coming into force of the Constitution, to 
enact a law with respect to fees in rela¬ 
tion to water supply by a Municipality to 
its inhabitants. A 1961 All 583 (584). 

(11) The contention cannot be accepted 
which in effect urges that since the word 
’•constitution” in Entry 5, List 2 of Sch. 7 
of the Constitution includes dissolution, the 
power of dissolution is a legislative func¬ 
tion and incidental to the power to consti¬ 
tute. a similar construction should be given 
to that word in Section 3 (1) of the Andhra 
Pradesh Panchayat Samithis and Zilla 
Parishads Act. 1959. as to confer a power 
on the Government to abolish Panchayat 
Samithis. A 1965 Andh Pra 40 (48) (DB). 

( 12 ) State Legislature can confer on a 
local body power to tax ’’Land” under En¬ 
try 5. The Legislature has this power under 
Entry 49. A 1959 Assam 221 (227) (SB). 

(13) Entry 5, List II does not stand in 
conflict with Entry 53 in List I. (1965) 67 
Bom LR 484 (DB). 

(14) State Legislature is competent under 
Entry 5 to enact Ch. 14 of Maharashtra 
Zilla Parishads and Panchayat Samities 
Act (5 of 1962). A 1967 Bom 482 (503) : 1968 
Lab IC 368 (DB). 

a//* 5 - .Under Entry 5 the delegation to a 
Municipality or local body of a power to 
impose or levy a tax enumerated in List II 
for purposes of local self-government is 
permitted. A 1959 Cal 704 (734) (DB). 

T he term "local authority” in Arti¬ 
cle 12 is to be understood as referring to 
tne authorities mentioned in Entry 5 of 
List II. A 1962 Cal 10 (11). 
a U7) licence fee on purchasers of entrails 
and offals at slaughter house — No provi- 
sion m Act or Bye-laws authorising its 
1 2°?i tlon — Corporation is statutory body 
and its powers to realise fees, charges and 
Taxes have been defined and created by 
statute and unless there is clear provision 
in statute or in Bye-laws framed there- 

£o? e iir, lmposition of fee is unlawful. A 1967 
Cal 174 (178). 

tVl < 18 ) Under Entry 5, it is permissible for 
-t. ^fate Legislature to create Janpad 

J>abhas, Municipalities and to authorise 

J° levy taxes which the Legislature 
l £C y - A 1963 Madh Pra 74 (84) (FB). 

t;c+ o T S. e worc l "powers” used in Sch. 7. 
■L-ist 2, Entry 5 of the Constitution, which 

' ir» UI ] qual ified. includes the powers of mak- 
pJ* and imposing taxes. When the 

nstitution enabled the Legislature of a 
to make laws about the constitution 
na powers” of local authorities for the 
of l° ca l self-Government. it auth- 

Ino-vi Legislature to confer on the 

that aut “°fities. by such laws made for 
i ai Purpose, limited powers of making 

id ?o? n « unposing taxes. A 1963 Madh Pra 
74 (81, 82. 85) (FB). 

is not necessary to read Entry 5 in 

terSi ll l ct i on with Entr y 49 of List 2 to in- 
Entry 49. (1966) 2 Mad LJ 172 (DB). 

tinn oJ h .° ugh the law enacted under Sec- 
Art 262-A of Madras District Municipalities 
within 19201 and justified as coming 

umn the purview of Entry 5, List II, any 


provision therein delegating to a local body 
the authority to levy a tax or a licence-fee 
must be related to one or the other of the 
topics in List II. A 1966 Mad 20 (21) (DB). 

(22) The Bombay Village Panchayats Act 
(6 of 1933) falls under List 2, Entry 5 of 
Sch. 7. A 1961 Mys 257 (259) : 1961 (2) Cri 
LJ 789 (DB). 

(23) Under Entry 5, the State Legislature 
can provide for other disqualifications other 
than those provided in Representation of 
the People Act (1950) subject to the provi¬ 
sion of the Constitution. A 1968 Mys 198 
( 200 ). 

(24) Validity of Sections 388 to 390 of 
Bihar and Orissa Municipal Act (7 of 1922). 
need not be tested for its validity with re¬ 
ference to Entry 5. as the Act has continu¬ 
ed as a valid law. A 1954 Pat 346 (DB). 

(25) The true nature and character of the 
Minimum Wages Act (1948) in making 
provision for minimum wages and machi¬ 
nery for the payment of the same is to 
bring that statute strictly and squarely 
within the ambit and scope of Entry 27, 
List III (Entry 24, List III, Sch. VII Con¬ 
stitution of India) only and merely because 
in one respect it shades into the field of 
Entry 13. List II (Entry 5. List II Sch. VII 
of Constitution) it cannot be held uncon¬ 
stitutional. (1963-64) 24 FJR 194 (197) (DB) 
(Punj). 

(26) Entry 3 and Entry 5 of List 2 confer 
ample power on State Legislature to pro¬ 
vide for administration of justice and con¬ 
stitution of local authorities. The mere fact 
that Punjab Gram Panchayat Act (4 of 
1953) does not lay down the criteria for 
determining the qualification of the Pan- 
chas it would not contravene the Constitu¬ 
tion. A 1957 Punj 149 (151) : 1957 Cri LJ 
796. 


(27) By virtue of Entry 5 read with En¬ 
try 11 of List II, the Punjab Legislature 
has power to pass laws in respect of tak¬ 
ing over management and control of aided 
schools run by Local Authorities A 1966 
Punj 232 (238) (DB). 

(28) The definition of the term "the 
State” in Article 12 read with Entry 5 of 
List II clearly shows that Gram Pancha¬ 
yats also are included in the expression 
"the State”. A 1966 Raj 125 (127) : 1966 Cri 
LJ 584. 

(29) Even if the word "constitution” oc¬ 
curring in Entry 5 of List II has reference 
only to establishment of municipal bodies 
the word 'power’ occurring in the same 
entry is wide enough to include not only 
powers of municipal bodies but also limita¬ 
tion of such powers. Sec. 320 of Karnatak 
Municipalities Act conferring on the State 
Government power to transfer municipal 
officers from one body to another, is not 
ultra vires the powers of the State Legisla¬ 
ture. 1980 Lab IC 414 (416) (Kant) : (1979) 2 
Kant LJ 173. 

, (30 > * n T v j e ^ of the language of Entry 5 
of List II of the Vllth Schedule the objec- 

of Rule 6 (2) (iii) 
„ i e (Centrallised) Services 

J 96 - 1S not sustainable (Obiter) * 

* 9 7? sc 592 (597) : 1979 All LJ 340 (345) 

(31 > u - p Municipalities, Notified Arens 
and Town Areas (Alpakalik Vyavastha) 
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6. Public health and sanitation; hospitals and dispensaries. 

[Government of India Act, 1935, Item 14]. 

7. Pilgrimages, other than pilgrimages to places outside India 
[Government of India Act, 1935, Item 15]. 


Schedule 7, List 2, Entry 5 (contd.) 

Adhiniyam (13 of 1977) is within the Legis¬ 
lature competence of the State Legislature 
and is valid. 1978 All LJ 1247 (1248). 

(32) The key to Item 5 of List II is to be 
found in the opening expression "local Gov¬ 
ernment.” The phrase "for the purposes of 
local Self-Government' in Item 5 does not 
qualify and limit the scope of the opening 
expression 'local Government.’ The subject- 
matter of the U. P. Ordinance No. 6 of 1970 
falls within its wide scope. A 1970 All 571 
(577. 578). 

(33) Art. 171 (3) (a) enacts neither express 
nor implied limitation on scope of Item 5 of 
List II of Seventh Schedule. A 1970 All 571. 

(34) Under Entry 5 of the State List of 
the Seventh Schedule to the Constitution it 
is open to the State Legislature to legislate 
in respect of every matter connected with 
"local government", which includes a Muni¬ 
cipality, which includes election control & 
supervision thereof cancellation of calendar 
of events and postponement of poll etc. As 
such Sec. 38 of Karnataka Act 22 of 1964 is 
within the legislative competence of the 
State Legislature. A 1980 Kant 169 : (1979) 
2 Kant LJ 421. 

(35) Extension of Kerala Municipal Cor¬ 
poration Act to Willington Island by noti¬ 
fication under Sec. 3-A (2) of the Act — 
Whether without legislative competence —• 
Held no — It cannot be said that the topic 
municipal administration undoubtedly co¬ 
vered by Entry 5 of List II also falls with¬ 
in the Entry 27 of List I of the Constitu¬ 
tion. 1974 Tax LR 1929 (1932, 1933) (Ker). 

(36) When legislating on the subject in 
Entry 5 of the State List of the Vllth Sche¬ 
dule to the Constitution, it is competent for 
the State Legislaure to delegate, for muni¬ 
cipal purposes and subject to the procedure 
indicated any or all of its taxing powers. 
(1976) 89 Mad LW 131 (DB). 

(37) It is well-settled that under ihe gene¬ 
ral Entry 5 of List II of the 7th Schedule to 
the Constitution, the legislature does not 
derive the power to impose taxes. The legis¬ 
lature derives such a power under Entry 5 
read with Entry 49 in List II. ILR 1974 Cut 
865 (876). 

(38) Bihar Panchayat Raj Act. 7 of 1948, 
Sec. 4, as amended by 'Bih. Ordn. 5 of 1975,’ 
is not invalid on ground of repugnancy to 
the Representation of the People Act. 1951. 
The Bihar Panchayat Raj Act has been 
framed not under any item of the Concur¬ 
rent List but under item 5 of the State List. 
A 1979 Pat 130 (135) (FB). 

(39) Whenever an Entry demarcates the 
area of jurisdiction of a legislature to make 
laws for local self-government, it by a 
necessary implication authorises that legis¬ 
lature to confer authority on the local-body 
created to impose taxes in accordance with 
the law. But this principle cannot be in¬ 
voked where the State Legislature frames 
a law as envisaged by Entry 5 of List II of 


the Seventh Schedule. 1977 Tax LR 2197 
(2199) (Punj). 

(40) The legislature is competent to enact 
two laws providing for two taxes of the 
same kind though for different purposes. 
The power to legislate with respect to local 
authorities for purpose of local self-govern¬ 
ment necessarily implies the power of taxa¬ 
tion. The legislature when constituting a 
local authority for the purpose of self-gov¬ 
ernment may therefore entrust to the local 
authority the power of taxation also. A 1977 
Punj & Har 297 (301, 302) (FB). 

(41) Emergency Legislative power of Gov¬ 
ernor — Promulgation of Rajasthan Urban 
Improvement (Amendment) Ordinance 
(1972) — Validity — Held. Governor had 
power to enact the Ordinance and the 
motive with which it was promulgated could 
not be looked into by the Court. A 1972 Raj 
168. 

Schedule 7, List 2, Entry 6 

(1) Aimer (Sound Amplifiers Control) 
Act (3 of 1953) is within Entry 6. A 1959 SC 
544 (547): 1959 Cri LJ 660. 

(2) Entry 6, List II is not in conflict with 

Entry 53 in List I of Sch. VII. (1965) 67 

Bom LR 484 (497) (DB). 

(3) West Bengal Fire Services Act (18 of 
1950) is not repugnant to provisions of 
Petroleum Act 1934. The Act certainly 
comes within Entry 6 of List II, while the 
Petroleum Act falls under Entry 53 of 
List I. A 1960 Cal 219 (225). 

(4) West Bengal Cattle Licensing Act (I 
of 1959) and Rules framed thereunder in 
1960 were framed with the object to im¬ 
prove public health, and were within powers 
under Entry 6. Neither the Act nor the 
Rules violate Art. 301 of Constitution. A 
19G4 Cal 409 (415). 

(5) The State Legislature is competent to 
make laws in respect of intoxicating Liquors 
as well as drugs under Entry 6. which re¬ 
fers to 'public health’ Sec. 37-A of Punjab 
Act 4 of 1910 is, therefore, not beyond the 
Competence of State Legislature. A 1978 
All 386 (389): 1978 All LJ 581 (584) (FB). 

(6) Validity of Sections 96, 97 of Kerala 

Panchayats Act — State Legislature held 
competent to enact law contained in these 
Sections. A 1970 Ker 88 : 1970 Cri LJ 470. 

(7) Both medicinal and toilet preparations 
have to do with the ‘health’ and therefore 
the State Legislature would be well within 
its right to enact legislation to regulate 
the use of medicinal and toilet preparations 
in a manner so as to not affect the health 
of the citizens. A 1979 Punj 102 (108). 

(8) Provision of Sec. 23B of the Raj. Sales 
Tax Act cannot be said to be ultra vires 
the State Legislature on the ground that it 
is not covered by Entry 54 of List II of the 
Seventh Schedule to the Constitution or by 
Entry 6 relating to transfer of property, or 
Entry 7 relating to contracts. 1976 Tax LR 
2142 (Raj). 
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8. Intoxicating liquors, that is to say, the production, manufacture, pos¬ 
session, transport, purchase and sale of intoxicating liquors. 

[Compare List I Entry 84 — Government of India Act, 1935, Item 31]. 


SCHEDULE 7, LIST 2, ENTRY 8 

SYNOPSIS 

1. Scope. 

2. "Intoxicating liquors." 

3. This Entry and Entry 41 of List I. 

4. Duties on intoxicating liquors. 

h Scope.— (l) The power to legislate 
with respect to intoxicating liquors is ex¬ 
pressed in wide terms and includes the 
power to prohibit intoxicating liquors 
throughout the State or in any specified 
£art of the State. A 1951 SC 318 (321) : 52 
Cri LJ 1361 •* A 1942 FC 17 (19) : 43 Cri 

hL, 48 , 1 ** A 1950 Bom 221 (223) : 51 Cri LJ 
}207 (DS) *• A 1951 Nag 58 (73) : 52 Cri 
LJ 1140 (FB). 

(2) The words "that is to say, the pro¬ 
auction. manufacture, possession, trans¬ 
port. purchase and sale of intoxicating 
liquors’’ explain or illustrate and do not 
amplify or limit the words "intoxicating 
liquors ’ immediately preceding them and 
cover the whole field of possible legislation 

jn the subject. A 1942 FC 17 (20) : 43 Cri 
LJ 481. 

.J >rovisions °f Section 129-A Bombay 
Prohibition Act (25 of 1949) are only an¬ 
cillary to the legislative power of the State 
Legislature to make a law relating to 
matter under Entry 8. The ancillary provi¬ 
sions cannot be considered separately from 
the enactment and fall under the same 
head of Legislation. A 1964 Bom 253 (258) : 
1064 (2) Cri LJ 523. 

(^] Power to tax cannot be deduced as 
, ry Power from legislative entries. A 
1069 Mys 23 (35) (DB). 

.. (5) Auction of liquor licences — State has 
the exclusive right of privilege of manu- 

and selling liquor. A 1975 SC 360: 
1975 Tax LR 1285. 

A ( 0) Sections 11 and 12 of the A. P. Excise 
Act are clearly within the ambit of the 
state Legislature’s power to legislate. The 
^tate Legislature is empowered to legislate 
jn regard to transport of intoxicating 
Uquors. (1972) APLJ 428 (430). 

conf lict between Entry 84 of List I 
JJJg. ~? try 8 of List II. A 1979 NOC 146 : 
1979 Tax LR 2475 (2480) (Ker) (FB). 

R (8> ic K ? rala Rectified Spirit Rules (1972). 
«. 16 (4) — Power to levy supervision 

111 respect of sales of non-duty 
Paid rectified spirit from bonded spirit 

. Not taken away by enactment of 
a 311(1 Toilet Preparations Act 

(FB ) 979 NOC 146 ** 1979 Tax LR 2475 <Ker * 

i 0 J?) Rihar and Orissa Excise Act (2 of 
Section 22 (as amended by Orissa 
4 of 1971), Section 29 (as amended by 
Rtnf Sa Ac * 1° of 1971) are intra vires the 
® le Legislature. (1974) 40 Cut LT 247. 

RohSi ? ntry 8 of List II of the Seventh 
latiuS'v confers power on the State Legis- 
•— ure to enact a regulatory measure like 


LR ?981 & (?990 E , XCiSe ACt ' 2 ° f 1915 ' 1972 T3X 

(11) The State Legislature is fully auth¬ 
orised and competent to make a provision 
regarding prohibition, its source of power 
being Entry 8 of List II of the 7th Sche¬ 
dule to the Constitution. 1980 Tax LR 
(NOC) 13 (Pat) (DB). 

(12) Entry 8 to be construed in a manner 
most beneficial to the widest possible am¬ 
plitude of State’s Legislative powers — 
Not confined to liquors which can intoxi¬ 
cate. (1972) 74 Punj LR 248. 

(13) Power to levy fees given by Sec¬ 
tion 59 (d) of Punjab Excise Act (1 of 1914) 
to the Excise Commissioner is within the 
competence of the State Legislatures. 1972 
Tax LR 1776 (Punj). 

(14) A taxation law cannot be sustained 
by reference to a general entry in the 
legislative list. Thus it is clear that levy of 
excise duty on methanol can neither be 
justified under Entry 19 of List III nor 
under Entry 8 of List II. 1977 Tax LR 
(NOC) 47 (Raj) : 1976 Raj LW 338. 

(15) Section 2 of the Bihar Excise 
(Amendment and Validation) Second Ordi¬ 
nance, 1977. is not invalid in that denatur¬ 
ed spirit could be brought within ambit of 
Entry 8 of List II of the Seventh Schedule 
to the Constitution. 1980 Pat 32 (37, 40). 

2. "Intoxicating liquors."— ( 1 ) The words 
"intoxicating liquors" cover not only those 
alcoholic liquids which are generally used 
for beverage purposes and produce intoxi¬ 
cation, but also all liquids containing 
alcohol. a 1951 SC 318 (325) : 52 Cri LJ 

1361 *• A 1951 Nag 58 (73) : 52 Cri LJ 1140 
(FB) ** A 1956 Bom 304 (309) (DB) ** A 
1954 Mad 643 (645) (DB). 

(2) The definition of liquor in Sec. 2 (24) 
of the Bombay Prohibition Act (29 of 1949) 
and in Section 3 (14) of the Punjab Excise 
Act (1 of 1914) does not contravene the 
provisions of the Constitution. A 1951 SC 
318 (325) : 52 Cri LJ 1361. (A 1951 Bom 210 
(FB). Reversed.) ** A 1953 Punj 77 (78) : 
1953 Cri LJ 549 (DB). 

(3) The State Legislature is competent to 
make a law with respect to liquor even as 
broadly defined. A 1951 SC 318 (329) : 52 
Cri LJ 1361 ** A 1954 Mad 643 (645) (DB). 

(4) The regulation in respect of liquors, 
other than consumable liquors, cannot ex¬ 
ceed the legitimate purpose of assuring 
that non-beverages would not be consum¬ 
ed to produce intoxication but would be 
used in legitimate manner. A 1951 Nag 58 
(73) : 52 Cri LJ 1140 (FB). 

(5) The scheme of regulation introduced 
• ameTlded Bombay Prohibition Act, 

1949 m so far as it relates to medicinal 
and toilet preparations which are fit for 
u .fe . as intoxicating liquors is reasonable 
and it is reasonable in regard to prepara¬ 
tions which are unfit for such use. with 
the result that the whole of that scheme is 


IVol. 10] 4 A. M. 28 


"A" in the citations stands for AIR 
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9. Relief of the disabled and unemployable. 
[Government of India Act, 1935, Item 32.] 



Schedule 7, List 2, Entry 8 — Note 2 (contd.) 
reasonable; and since it is reasonable, it 
leads to the further consequence that Sec¬ 
tions 12 (c) and (d) and 13 (b) of the Act 
which were declared to be void in the un¬ 
amended Act by the Supreme Court in 
A 1951 SC 318 are valid qua such prepara¬ 
tions in the amended Act. A 1956 Bom 304 
(318. 319) (DB). 

(6) Provisions of the Madras Prohibition 
Act. 1937, except Section 23 (2), in so far 
as they relate to medicinal preparations, 
are regulatory and reasonable in character. 
A 1954 Mad 643 (646) (DB). 

(7) The Punjab Intoxicating Spirituous 
Preparations Import, Export, Transport, 
Possession and Sale Rules. 1952, were held 
not ultra vires the Constitution. A 1953 
Punj 77 (80) : 1953 Cri LJ 549 (DB). 

(8) The Assam Liquor Prohibition Act 1 
of 1953. was within the legislative com¬ 
petence of the State Legislature. A 1961 
Assam 16 (17). (A 1957 SC 318, Foil.) 

(9) Words "Intoxicating liquors’' must in¬ 
clude all preparations made from alcohol 
whether denatured or not — French Polish 
and Varnish fall within that expression. A 
1964 Guj 59 (66. 67, 68) (DB). 

(10) Sections 18. 27 and 28 of M. P. Ex¬ 
cise Act (2 of 1915) (as amended by M. P. 
Excise (Amendment and Validation) Act 
(19 of 1964) — Sections 18 and 27 enabling 
State to lease its exclusive right to manu¬ 
facture or trade in any intoxicant or liquor 
as made applicable to foreign liquor come 
within the legislative competence of the 
State. A 1975 Madh Pra 1 (FB). 

(11) Section 3 of the U. P. Excise 
(Amendment) Ordinance, 1972, is ultra 
vires so far as it makes the provisions of 
Section 30 of the Excise Act applicable to 
the grant of licence for foreign liquor. 1973 
Tax LR 2271 (2283) (All). 

(12) There is no fundamental right to 
trade in liquor and the power of the State 
under Entry 8 List II in the Seventh Sche¬ 
dule to the Constitution is not merely regu¬ 
latory but extends beyond it and the State 
can even exercise its police powers as the 
intoxicants are dangerous commodity in a 
society. Therefore the orders by the St He 
to keep the liquor shops closed on stated 
days would be valid. A 1980 Kant 164 (165). 

3. This Entry and Entry 41 of List I.— 

(1) The legislative powers given to Pro¬ 
vinces under Item 31. List 2. Sch. VII of 
the Government of India Act 1935 (cor¬ 
responding to Entry 8. List 2,' Sch. VII of 
the Constitution) were expressed in wide 
terms and there was nothing in Item 19 of 
List I to lead the Court to cut down the 
full meaning of the Provincial Entry by 
excluding foreign liquor from its purview. 

A 1950 FC 69 (71) : 51 Cri LJ 1013. 

(2) The Bombay Prohibition Act (25 of 
1949). in so far as it purported to restrict 
possession, use and sale of foreign liquor, 
was not an encroachment on the field as¬ 
signed to the Federal Legislature under 
Item 19 List I. Schedule VII, Government 
of India Act. 1935. A 1951 8C 318 (322) : 52 
Cri LJ 1361. 


(3) If the true nature and character at 
the legislation or its pith and substance is 
not import or export of intoxicating liquor 
but its sale and possession, etc., then such 
a legislation cannot be declared invalid. 
A 1951 SC 318 (323) : 52 Cri LJ 1361 <*• A 
1950 FC 69 (71) ; 51 Cri LJ 1018 ** A 1951 
Nag 58 (73) : 52 Cri LJ 1140 (FB) ** A 1950 
Bom 221 (224) : 51 Cri LJ 1207 (DB) ** A 
1941 Mad 621 (621) ; 42 Cri LJ 672 (DB). 

(4) It is true that Entry 8, in List 2. does 
not expressly mention imports, but it is 
well settled that entries in such list are 
enumerative and not exhaustive and, 
therefore, legislation with regard to im¬ 
port of intoxicating liquor would be includ¬ 
ed within the purview of the entry. A 1964 
Guj 59 (65) (DB). 

4. Duties on intoxicating Liquors,— (1) 
The duty on the spirit contents of medici¬ 
nal preparations is in reality a duty on 
intoxicating liquors which has always been 
within the competence of the State Legis¬ 
lature. The duty imposed on bulk gallon of 
potable medicinal preparations is clearly 
excise duty on medicinal preparations and 
is within the exclusive competence of the 
Union. The two duties are so dissimilar 
that it is not possible to treat the one as 
substantially identical with the other. A 
1954 Mad 643 (649) (DB). 

T8ee also A 1958 Cal 203 (207).l 

(2) Vending fee levied under the rules as 

consideration for parting with the exclusive 
privilege vesting in the State to trade in 
denatured spirit is valid under Entry 8 of 
List II. A 1978 All 529 (532) : 1978 All LJ 

1112 (1115). 

(3) A. P. Excise Act and the Rules there¬ 
under in so far as they deal with methyl 
alcohol as intoxicating substance fall under 
Entry 8 of List II and are valid. 1978 Tax 
LR 1603 (1608) (Andh Pra) (DB). 

(4) Power to levy license fee for retail 
vending of liquor cannot be deduced from 
Entry 8. 1975 Tax LR 1377 (Kant). (DB). 

(5) U. P. Excise Manual Para. 680. R. 17 
— Levy of vend fee on denatured spirit — 
Not without legislative competence — Word 
’liquor’ covers not only alcoholic liquor 
which is generally used for beverage pur¬ 
poses and produce intoxication but would 
also include liquids containing alcohol. 

A 1980 SC 614 (619, 620) : 1980 All LJ Z5M. 
(1973 All LJ 732 Reversed.) 

Schedule 7, List 2, Entry 9 

(1) Where the question arose whether the 
Bombay Refugees Act (22 of 1948), the pith 
and substance of which was the relief and re¬ 
habilitation of displaced persons, fell within the 
head “relief of the poor” in Item 32 of List 2 
in the Government of India Act, 1935, it was 
held that though some of the refugees were 
poor, others were just evacuees, and It could 
not r>e said that the Act fell within the legisla¬ 
tive head “relief of the poor.*' A 1953 Bom 
415 (410, 417). 

(2) M. P. Nirashriton Ki Sahayata Adhiniyam 
(12 of 1970) is a Legislation providing for the 
helpless and as such is within scope of St.ite 
Legislation under Sch. 7, List 2, Entry 9 read 
ivith Art. 41. A 1972 Madh Pra 95. 
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10. Burials and burial grounds; cremations and cremation grounds. 
[Government of India Act, 1935, Item 16.] 

[Omitted by Constitution Forty-second (Amendment) Act, 1976, S. 57 

(3-1-77). J 

12. Libraries, museums and other similar institutions controlled or 

financed by the State; ancient and historical monuments and records other 

than those ^declared by or under law made by Parliament] to be of na¬ 
tional importance. 

[a] Substituted for "declared by Parliament by law" by the Constitution (Seventh 
Amendment) Act, 1956, S. 27 (1-11-1956). 

- OBJECTS AND REASONS 
See under List I, Entry 67. 

13. Communications, that is to say, roads, bridges, ferries, and other 
means of communication not specified in List I; municipal tramways, rope- 

™ Ti T?T d wa ^ erwa y s an d traffic thereon subject to the provisions of List I 

lv W1 ! h f egard to such waterways; vehicles other than mechanical¬ 
ly propelled vehicles. 

[Government of India, 1935, Item 18.] 

acrainff Agriculture, including agricultural education and research, protection 
against pests and prevention of plant diseases. 

[Government of India Act, 1935, Item 20.] 


Schedule 7, List 2, Entry 13 

f Action of Calcutta Tramways Company 
Ho^ 6xin . g c a n d c ^ ar 8 in g fares to its passen- 

fa«) d c3 396 f C399)” der Entry 13 of List n A 


•nrf ) ci 1inin ? um Wzzes Act (1948) falls strictly 
Fntrx, re J^ within the ambit and scope of 
nert ry ; .^^L ^ ffl- Simply because in one res- 
i\ **? DC \ les ^to the field of Entry 13 of 

not become unconstitutional. 
11963-04) 24 FJR 194 (197) (Punj) (DB). 

raSLJ"!. 1 * 051 * 10 ? °f. terminal tax on passengers 
■ by road under Clause (e) — State Legis- 

O-H (IOTsTcw *1174' legislate and im P° se *“• 

Schedule 7, List 2, Entry 14 

oonstitTu!^ Ugh • aC ii Ul1 tillage is not necessary to 
2 ute agnculture there must be some ex- 
ET ir llr | °f skill and labour upon the land 
A on the g™wth of the land. 

rat ^nL The op era tions other than the basic ope- 

t,11, ? g of thf * land, sowing of 
ODeriffnn P la “tmg etc., are as much agricultural 

1957 SC *768 ^788^^ operation * themselves. A 

< 5 >e r aHo ? s parried on to help the 
■ t, 5 n - an ^ the fresh growth of trees in 

meai^« U «f d n, areas *T forests 00,116 within the 

768 acricuiture *- A 1957 SC 

(790) A 1954 Assam 113 (123) (SB). 

ra-^Crn,™ T e A ld *° tht ; ob ' cct of th <- Mad- 

tad ? T al Crops Markets Act (20 of 1933) 

Entry 14 a lt . undoubtedly falls under 

ry 14. A 1959 Andh Pra 398 (403) (DB). 

ProthJ?T ,1 J? a t 4 ax hy way of excise duty, the 
Entry 14°!^ T A . C J ^966) cannot be related to 
EnS gi * Ll J* Act com «* under 

(177X ^ 1 S 011 ’ V!L A 1969 Ker 170 


(6) Government’s power to make law under 
Entries 14. 11 and 41 of List II, Sch. 7 is sub- 
l«* to provisions of Articles 311, 14 and 16 
1969 Lab IC 730 (734) (Mys) (DB). 

(7) Merely because a building can be used 
tor any purpose including that of market, a 
legislation regulating mainly relations between 
landlords and tenants does not ipso facto be- 
eome^ation on markets. ILR (1969) Andh 

(8) Cess imposed under Section 3 (2) of Pro¬ 
duce Cess Act is a tax by way of excise duty 
— Levy comes under Entry 84 of List I of 

# vil — It cannot be related to Entry 14 
of List II. A 1969 Ker 176. ^ 

m —, - • . i ^ - ’s power to make law under 

Entries 41, 11 and 14 of List II, Sch. VII of 
Constitution of India is subject to provisions of 

M Ub IC 730 Mys) 16 ° f the Co " stitlltio, >- 

(10) Subject-matter of the Punjab Agricultural 
Produce Markets Act falls within Entrv 28 and 
not Entries 14 and 18 of List II of the VTlth 
Schedule to the Constitution. A 1977 Puni 347 
(352) : 1977 Tax LR 2293 (2298) (Punj) (FB). 


direc- 
grade 
and 
14 of 
Con- 
State 


(11) Central Government’s scheme and 
tions regarding distribution of technical 
pesticides fall within Entry 52, List I 
Entry 33, List III and not within Entrv 
List II of the* Seventh Schedule to the 
rtitution and are binding on officers of the 
Governments. 1979 MPLJ 221. 

D ( !i 2) Su **Vr a ? er of the Punjab Agricultural 
Produce Markets Act, 1961, falls within Entry 28 

and not w.thm Entries 14 and 18 of List II of 
Seventh Schedule to the Constitution. A 1977 
Punj & Har 347 (351, 352) (FB). 

j S ?^ e overla PP in g so far as the 
Entnes 14 ^ and 19 are concerned. The term 

agriculture is very wide and it includes even 
forestry’ A 1957 SC 768 (773) A 1954 
Assam 113 (116) (SB). 04 
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15. Preservation, protection and improvement of stock and prevention 
of animal diseases: veterinary training and practice. 

[Government of India Act, 1935, Item 20.] 

16. Pounds and prevention of cattle trespass. 

[Government of India Act, 1935, Item 20.] 

17. Water, that is to say, water supplies, irrigation and canals, drainage 
and embankments, water storage and water power subject to the provisions 
of Entry 56 of List. I. 

[Government of India Act, 1935, Item 19.] 

18 : .. Land » * ha * 155 , to say ’ right ^ or over land > land tenures including 
the relation of landlord and tenant, and the collection of rents; transfer and 

alienation of agncutural land; land improvement and agricultural loans* 
colonization. * 

[Government of India Act, 1935, Item 21.] 


Schedule 7, List 2, Entry 15 

(1) It is in pursuance to the directive princi- 

& Ies contained in Article 48 and in exercise of 
le powers conferred by Article 246 read with 
Entry 15 in List II of Sch. VII that the Legis- 
latures of Bihar U. P. and M. P. have respec¬ 
tively enacted Bihar Act 2 of 1956, U. P. Act 
1 of 1956 and C. P. and Berar Act 52 of 1949, 
as amended up to 1956. A 1958 SC 731 (736). 

Schedule 7, List 2, Entry 17 

(1) The Sirhind Canal Rules framed by th© 
Punjab Government were adopted and enacted 
as law for the Pepsu State by the State Legisla¬ 
ture which was well within its power under 
this entry. A 1956 Pepsu 40 (47) (DB). 

(2) U. P. Municipalities Act (2 of 1916), Sec¬ 
tion 123 (1), Clause (x) authorising the municipal 
board to impose a levy for the water supplied 
by it is covered by Entry 17 and Entry 5 read 
with Entry 66 of List II and hence the provi- 
sion is valid. A 1961 All 583 (586). 

(3) Levy under Section 97 (1) (b) of Hydera¬ 
bad District Municipalities Act (18 of 1956) is 
a water tax on lands and buildings and comes 
under Entry 49 and not under Entry 17 of 
List II. A 1965 Andh Pra 91 (98). 

(4) Entry 17 in List II is wider in scope and 
includes what is contemplated in Entry 56 of 
List I. Unless the Parliament declares the ex¬ 
tent to which the regulation and development of 
inter-State rivers and river valleys are to be 
expedient in public interest, the State has full 
power with regard to all legislation regarding 
water as contemplated by Entry 17 of List II. 
A 1956 Orissa 114 (118) (DB). 

(5) It is quite clear from Entry No. 17. List II 
(State List) in Sch. 7 (II) of the Constitution of 
India that it empowers the State Legislature to 
pass an enactment on the subject, and make its 
application retrospective so as to bind even the 
past transactions, and this is what the Madhya 
Pradesh Legislature has done, in passing the Act 
of 1964. A 1971 Madh Pra 51 (53) : 1970 Jab 
LJ 318. 

(6) It is quite clear from Entry No. 17 that 

it empowers the State Legislature to pass an 
enactment on the subject, and if the Legisla¬ 

ture had the power over the subject-matter and 
competence to make a valid law, it could at 
any time make such a valid law and make its 
application retrospective so as to bind even the 
past transactions, and this is what the Madhya 


Pradesh Legislature has done, in passing the 

Act of 1964 Therefore, it cannot be said that 

w jl ultra v 1 ™ 5 6 * 8 the Legislature. A 1971 
Madh Pra 51 (53) : 1970 MPLJ 331. 

SCHEDULE 7, LIST 2, ENTRY 18 

SYNOPSIS 

1. Scope. 

2. **Land, that is to say .... and the colleo- 

tion of rents.’’ 

‘Transfer and alienation of agricultural 
land.” 

4. State Acts falling under this Entry. 

5. Acts covered by Entry 18 and some other 

Entry of List EL 

6. Acts not covered by this Entry. 

7. Powers of taxation. 

8. Central Acts touching this Entry but valid* 

1. Scope.— (1) This entry cannot be given 
such an enlarged meaning as to include and 
override the matters included in other entries. 
A 1953 Pat 14 (19, 22) (FB). 

(2) The legislative head under this entry has 
to be read as a legislative category or head 
comprising land and land tenures and all 
matters concerned therewith other than acquisi¬ 
tion of land. A 1955 SC 504 (520) 00 A 1954 
SC 251 (253) 00 A 1952 SC 252 (283) 00 A 1951 
All 674 (679) (FB) 00 A 1951 Pat 91 (103) (SB). 

(3) Administration of evacuee property has 
been treated separately in Entry 41 of List 3. 
Therefore, legislative competence of Parliament 
to enact Administration of Evacuee Property Act, 
1950 cannot be questioned on the ground that 
it includes provisions relating to the relation of 
landlord and tenant. A 1953 Sau 73 (75) (DB) 
00 A 1952 Pepsu 12 (14). 

(4) This entry must be read as not covering 
regulation of house accommodation in canton¬ 
ment area. A 1951 All 830 (831) (DB). 


the relation of landlord and tenant contemplated 
by this entry. A 1956 Nag 268 (272) (DB). 
(Overruled on another point in A 1969 NSC 
107.) 

(6) The expression “including the control of 
rents’* in Entry 3 of List I only means that the 
control of rents contemplated is in relation to 
the house accommodation in cantonment are*. 
A 1954 Bom 254 (255, 256) (DB). 
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Schedule 7, List 2, Entry 18 — Note 1 (contd.) 

(7) "Relationship between landlord and 
tenant*’ in Entry 18 List 2 is limited to the 

res P ec t of eviction from open lands 
does not extend to house accommodation* 
A (235). (A 1954 Bom 254 and 

A 1961 Pat 207, Overruled.) 

(8) East Punjab Urban Rent Restriction Act 
(III of 1949), is a legislation about land and 
relation of landlord and tenant and the collec¬ 
tion of rents, authorised under Item 18 of State 
List. It has nothing to do with regulation of 
house accommodation in cantonment areas which 

of Union List * < 196 °) 62 LR 

14Z (DB), 

(9) Interest—of life tenant under the Bengal 
Settled Estates Act (Bengal Act 3 of 1904) is 
not an indivisible unit. In respect of a part of 

® s t a te in Bihar separate under the Bengal 
Act the Bihar legislature has power to legislate 

j r r Entr V- As such the validity of Bihar 
Land Reforms Act (30 of 1950) cannot be chal¬ 
ked ° D A 1959 Cal 767 (772) 

(10) Entry 18 of List II does not contemplate 
making of laws regulating the relationship of 
landlord and tenant in respect of buildings and 
houses. No doubt the relationship of landlord 
and tenant is subject-matter of legislation entrust- 

. to _ State Legislature exclusively under 

tL, try List H but this is confined to land 

only. 1973 All LJ 524 (531). 

cJili , M l h "^ htra Restoration of Land to 
heduled Tribes Act is legislation relating to 
land, rights in and over it — Hence Act is 
rTlTl, ^petence of State Legislature and is 
r™ le t . to E^try No. 18 List II Schedule 7, 
Lonstitution of India. 1977 Mah LJ 564. 

l*rK«« La ? d * tha * is lo say.and the col¬ 

ed °c rei ? ts * —; (1) The particular and limit- 
pnfr. P I?°, n of ‘agricultural land’ in this 
entrv W ? * d shov * that word ‘ land ’ hi this 

72 r 74 i re lo tes A land in general. A 1947 PC 

72 < 74 > A 1954 Raj 252 (254, 255) iDB). 

U) Land comprises both corporeal and in- 
corporeal ngh^ and interests. A 1942 FC 27 
W1 > : ITR (1942) Lah 623. 

Ian? L A n ^n A ^ il i^, include permanently settled 

t A l 943 . FC 9 (1 °)- 

and 'nelnde trees standing on land, 

(Trees ) ^'a A^ 1 ? 41 Lah 177 (I* 9 ) (F B>- 

WR 070 A ^ 1947 72 (75) °° (1968) 2 Andh 

l . 273 (DB) A 1966 Cal 97 os). 

chiduTk® i?° rd ‘ lanc T is wide enough to in- 

703 f7o£rl™? S oo tanding on ,and - A 1952 .All 
(DB) ™ l A 1955 Na 8 153 (156. 157) 

See a>* g? ^S§7°? <DB) ' 

1954 U Ra S r252 (255) (DB, 1 ] 4 < 19 ’ (FB) °° A 

which f orrn a type of transaction 

incidental^ p , ro PJ rIv be regarded as sui generis 
exceot *?»! t0 and , includ ed within this entry 
Sd *7 n? t S? - f ? r a I *A ey faI1 within Entries 0 
* 7 of L,s * 3. A 1947 PC 72 (74). 

full own^ tS k- m ,an< ? include general rights like 
Right°s^ Sh T Iea sehoId or all such rights. 

“th a » *_ w °rds which follow the expression 
« to say are not words of limitation but 
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of explanation or illustration, giving instances 
which may furnish a clue for particidar matters. 
A 1947 PC 72 (74). 

(9) The expression “rights in or over land” 
confers on tne State Legislature wide powers 
to enact legislation to extinguish, restrict, trans¬ 
fer or convey the rights in land. A 1957 Bom 
252 (259, 260) (DB). 

(10) The words ‘landlord and tenant’ are used 
in this entry in their widest sense. A 1952 
Mad 203 (210, 211) (DB). 

(11) The words ‘landlord and tenant* must 
be held to include an ex-landlord and ex-tenant. 
A 1958 Mad 608 (615) (FB) °® A 1956 Nag 50 
(52) (DB) °° A 1954 Mad 51 (02) (DB). 

(12) The power to regulate the relations of 
landlords and tenants is granted to the Legisla¬ 
ture under this entry in addition to the power 
granted to make laws with respect to contracts 
and transfer of property concerning agricultural 
land. A 1958 Mad 608 (615) (FB) °° (1967) 33 
Cut LT 263 (DB) °° A 1966 Cal 97 (98) °° A 
1959 Assam 147 (156) (DB). 

(13) The power to legislate with respect to 
land tenure must be held to include not merely 
the power to create new tenures but also to 
afford security to those coming on the land by 

(52)°(DB) existing tenure - A 1956 Nag 50 

(14) The words ‘land tenure’ will include 
Jagir tenure. A 1952 Hyd 163 (170) (FB). 

« 7? 16 P° wer to legislate with respect to 

the collection of rents includes the power to 
legislate with respect to the remission of rents 
as well as to their collection. A 1941 FC 16 
(25) °° (1967) 1 Mad LJ 206 (DB). 

(16) The words ‘collection of rent* are wide 
enough to include the recovery of rents A 1942 
Cal 587 (591, 592) (DB). 

(17) The provision in a statute relating to 

reduction of rent would come under ‘relation of 
landlord and tenant*. A 1952 Mad 203 (210 
211) (DB). 1 * 

(18) The expression ‘collection of rents’ can 
also cover collection by agents on behalf of 
the landlord. A 1952 Mad 203 (210. 211) (DB) 

(19) Reading together the entries in the three 
Lists, the word ‘land’ in this Entry should be 
given its full amplitude and the use of the 
words ‘that is to say’ in it does not justifv a 
different construction. A 1967 Mad 352 (358) 
(DB). 

(20) Agrarian reforms to relieve concentration 
of agricultural lands, providing for acquisition 
of surplus land and its distribution to landless 
persons fall within this Entry. A 1967 Mad 
352 (358) (DB). 

(21) Section 18 of the Punjab Security of 
Land Tenure Act (X of 1953) which has the 
effect of converting the tenant into the land- 
owner himself by virtue of the purchase, is aho 
co y o e ^ c lbv this Entry. A 1959 SC 519 (523). 
i (2 ? , J he Provisions of the Punjab Security of 
Land Tenure Act deal with the landlord’s rights 

SL lo r j! at, °" , to h ! s tenant, so as to modify 

?*, v ,a " d,ord * nghts in land and correspond- 

\ n f$}y te expand the tenant’s rights therein A 
1959 SC 519 (522, 523). herein. a 

(23) This Entry read along with Art 04A /o\ 
has vested exclusive power in the State to make 
laws with respect to rights in or over land, land 

tenant^ TlAch^: 


438 [Sch VII List 2 Entry 18 N 3-4] 


Schedule 7, List 2, Entry 18 — Note 2 (contd.) 

(24) The subject-matter of Entry 18, List II, 
of the VII th Schedule i. e. ‘land* covers “lands 
and build in gs’* and would therefore include 
‘vacant land*. The expression “urban immov¬ 
able property” may mean “lands and build¬ 
ups”, or “buildings”, or “land”. It would take 
in lands of every description i. e. agricultural 
land, urban land or any other kind and it neces¬ 
sarily includes vacant land. When Parliament 
was invested with the power to Legislate on 
the subject, “ceiling on immovable property’, it 
was competent for it to enact the Urban Laud 
{Ceiling and Regulation) Act, 1976. It could 
not be said to be contrary to the resolution 
passed by the State Legislatures which had 
authorised the Parliament to pass a law on 
“ceiling on immovable property.” A 1979 SC 
1415 (1425, 1426). 

(25) Entry 21 of List II of the Seventh Sche¬ 
dule to the Government of India Act, or the 
corresponding Entry 18 of List II of the Seventh 
Schedule to the Constitution permits legislation 
hi respect, of land and explains the scope by 
equating it with rights in or over land, land 
tenures, including the relation of landlord and 
tenant, and, collection of rents. The relation 
of landlord and tenant is mentioned as being 
included in land tenures and the expression 
“land tenures” would not, appropriately cover 
tenancy of buildings or of house accommoda¬ 
tion. In fact, leases in respect of non-agricul- 
tural property are dealt with in the Transfer of 
Property Act and would much more appro¬ 
priately fall within the scope of Entry 8 ot 
List m in the Seventh Schedule to the Govern¬ 
ment of India Act read with Entry 10 in the 
same list, or within the scope of Entrv 6 of 
List III m the Seventh Schedule to the Con¬ 
stitution read with Entry 7 in the same list. 
(Obiter.) A 1970 SC 228 {204). 

(26) A. P. Land Reforms (Ceiling oo Agricul¬ 
tural Holdings) Act (1 of 1973), Ss. 3 (U, (o): 

4; 8, 7 (I), (4) and (5) read with S. 8 (I). Ex- 
p lunations 2 and 24 — Provisions are related 
to land and are covered by Entry' 18 of List II 
and hence not beyond the legislative com¬ 
petence of the State Legislature. A 1975 AP 
315 (340, 341) (FB). 

(27) Andhra Pradesh (Lease, Eviction and 
Rent) Control Act (15 of 1960) has nothing to 
do with the various purposes for which a non- 
residential building may be used. It is only 
concerned with landlords and tenants in matters 
specified, i. e.. lease, fixation of rent and eviction 
of tenants. (1968) 2 Andh WR 273. 

3. “Transfer and alienation of agricultural 
land.*'— (1) Tire expression ‘agricultural land* 
must be taken to include lands which are used 
or are capable of being used for raising any 
valuable plants or trees or for any other pur¬ 
pose of husbandry. A 1951 Orissa 11 (14) (DB) 

A 1944 Mad 401 (401, 402) (DB) 00 1960 
ICer LT 1149 (DB). 

(2) Pasture is sufficiently allied to agriculture 
generally and as such is within die general 
scope of an enactment dealing with agricultural 
land. A 1947 PC 72 (75). 

(3) The expression ‘agricultural land* does not 
include forest land or land used for planting 

*recs for being used for fuel. A 1944 Cal 421 
(424. 425) (DB). 
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(4) Agricultural land* will also cover an 
interest in such land or rights in or over such 
land. A 1947 FC 17 (18, 19) •• A 1947 FC 12 

(5) It was held in the undermentioned case 
that ‘transfer* would include a partition in a 
Hindu joint family. A 1956 Mad 642 (650) 

(6) As the A. P. Act 1 of 1973 is on a State 
subject viz. Entry 18 of the State List and the 
Central Art (Hindu Adoptions and Maintenance 
Act 1956) is on a concurrent subject, precondi¬ 
tions for application of the constitutional doctrine 

£ 1 /262 Sn (2&l) “°* attractei A 19 ?9 Andh 

r (7 J. X } «>nnot be said that because Entry 18 
of List II of the Vllth Schedule to the Con- 
Btituhon does not provide for any penal provi¬ 
sion, the State Legislature has no power to 
enact such a provision. Provision for forfeiture 
of produce in S. 19-B of W. B. Act 10 of 1956 

10TO&l 0r 3 8 8 n (3 8 9). egal “ u ‘“ t ^°nal. A 

(8) Hindu Succession Act has no application 
to agricultural plots. Provisions do not apply 
to land tenures created under U. P. Zaroindari 
Abolition and Land Reforms Act. A 1970 All 
Zoo. 

(9) Framing of laws with regard to transfer 

ura . h within exclusive power 

i legislature. If matters are not covered 

by State laws, parties would be governed by 
their personal law. 1970 Ah WR (HC) 78. 

4. State Acts falling under this Entry._ n) 

The following State Acts are covered by this 
Entry. ' 

(a) Orissa Private Lands of Rulers (Assess¬ 

ment of Rent) Act (13 of 1958). A 1961 
Orissa 131 (132) (DB). 

(b) The Hyderabad Tenancy and Agriculturists 

Act (XXI of 1950). A 1964 Andh Pra 
514 (517) (DB). (Overruled on another 
point in A 1967 Andh Pra 148 (FB).) 

(c) Orissa Private Lands of Rulers (Assess¬ 

ment of Rent) Act (13 of 1958), S. 2 (h). 

A 1964 SC 1195 (1199, 1200). 

<d) Provisions of Orissa Land Reforms (Am¬ 
endment) Act (1965), Chap. Ill and Sec¬ 
tions 33, 27 and 1. (1967) 33 Cut LT 

263 : 9 Orissa J D 41. 

(e) The Punjab Security of Land Tenure Act 

(X of 1953) as amended by Act (XI of 
1955). A 1959 SC 519 (524). 

(f) Section 17, Bombay Tenancy and Agricul¬ 

tural Lands (Gujarat Amendment) Act, 
1960. A 1966 Guj 183 (185) (DB). 

(g) Provisions of W. B. Non-Agrlculturai 

Tenancy Act (20 of 1949), Section 6 (2) 
(a). A 1966 Cal 97 (98). 

(2) Bombay Tenancy and Agri. Lands (Am¬ 
endment) Act was, broadly stated, a legislation 
in regard to the rights in and over land or cate¬ 
gories specifically referred to in this Entry. It 
is valid. A 1959 SC 459 (463, 472, 473). 

(3) The Legislature was competent under 
Entry 18 of List II, to enact Section 8 of the 
Ajmer Abolition of Intermediaries and Land Re¬ 
forms Act (3 of 1955), even with retrospective 
effect. A 1959 SC 475 (477). 

(4) Vindhya Pradesh Abolition of Jagirs and 
Land Reforms Act (1952), Sections 22, 7 (1) — 
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List 


Schedule 7, List 2, Entry 18 — Note 4 (contd.) 
Section 22 is constitutional and not colourable 
piece of legislation. A 1960 SC 796 (799, 800). 

(5) U. P. Rampur Thekadari and Pattedari 
Abolition Act, 1953 (10 of 1954), Section 2 (0) 
— Act is within legislative competence of 
U. P. Legislature under this Entry — It aboli¬ 
shes leases granted by Ruler of erstwhile Ram- 
pur State to Thekedars and Pattedars. A 1959 
SC 909 (914). 

(6) Assam Land and Revenue Regulation 
(1886) may fall under Entiy 18 of List II and 
not Entry 23 of List II or the Constitution as 
in nidi and substance it is an Act relating to 
land A 1966 Assam 107 (109) (DB). 

(7) Section 5-A held to be a part of the 
whole Act viz. Estates Acquisition Act, 1953 
(W. B. 1 of 1954) which is a measure of re¬ 
forms of land tenure. Therefore enactment of 
Section 5-A is covered by Entry 18. ILR (1966) 
1 Cal 495 (586) (DB). 

(8) The pith and substance of Bihar Land 
Reforms Act (30 of 1950) (as amended by Bihar 
Act 20 of 1954) is with reference to land and 
acquisition of land. (1955) ILR 34 Pat 57 
(DB). 

(9) The Andhra Pradesh Buildings (Lease, 

Rent and Eviction) Control Act, 1950 is essen¬ 
tially and mainly a legislation relating to the 
vf m .between landlords and tenants of 

buildings in the matter of lease, rent and evic¬ 
tion alone. (1968) 2 Andh WR 273 (DB). 

(10) The various aspects dealt with in Bom¬ 
bay Town Planning Act 1954 (27 of 1955) as 
amended by Gujarat Act (52 of 1963). Section 1 
can be considered to deal with lana and the 
Mate Legislature is competent to enact the 

(SHT)” 5 under ***“ Entry. A 1967 SC 1373 

(11) Madras Buildings (Lease and Rent Con- 
uol) Act (18 of 1960) is valid — Subject is 
covered by this Entry. A 1967 Mad 57 (61) 

a 1 12 A Madras Estates Land (Reduction of Rent) 
Act (Madras 30 of 1947) (as amended). Sec. 3 
is enacted under Item 21 of List II of Sch. 7 
government of India Act 1935 (correspond- 

18 of Li5t H) dealing with land. 

A 1962 SC 1687 (1690). 

▼ z? 16 Bombay Land Tenure Abolition 

J-aws (Amendment) Act 1958 was held to be 
f ln competence of the legislature under this 
entry. A X&6 2 SC 821 (842). 

Consolidation of Land Proceed- 

dJl* ir datlon) Act » 1957 d eals with three 
° f . P ro Perties. The State Legislature 
of enac t the Act. No provision 

A< ? goes beyond the legislative corn- 

P?ni 1 o at under Entry. A 1959 

Point In a’ Joert iEB)- (Overruled on another 
Pomt in A 1959 SC 519.) 

leifehL?? 0 A eg ? s i ati \ e competence of the Bihar 
SectirJ^n /n\ u * tr P < } uce the second proviso to 
195m 10 < 2 > Bihar Land Reforms Act (30 of 

1068 Pat* 50 mWB). ^ 18 ^ U A 

pertv? . P zt Evacuees (Administration of Pro- 
Evacu f v^ C t>J 14 /l2^71 — Administration of 

vincST^r>r^ >Perty Commissioners’ Pro- 

am va)f? rd,nailce j 12 of 1949 > — Enactments 
land W 33 regards property in the nature of 
ut are invalid so far as property other 


than land is concerned. A 1960 Punj 341 (345. 

348) (FB). 

^I 7 ). Entry 18 of List 2 is meant to confes 
the widest powers on the State Legislature with 
regard to rights in or over land and such rights 
are not to oe measured by or limited to the 
rights between landlords and tenants or the 
collection of rents. The words which follow 
the expression “rights in or over land'’ are 
merely by way of illustration. If the State 
wants to enforce a measure of acquiring lands 
of people who hold areas over a cert ain ceiling 
limit so as to be able to distribute the same 
among the landless and other persons, to give 
effect to the directive principles in Art. 39 (b) 
and (c) such a measure does not transgress the 
limits of the legislative field because it serves 
to remove the disparity in the ownership of land. 
Persons who lose the ownership of lands in ex- 
cess of the ceiling imposed are compensated for 
the lands acquired by the State and distributed 
among others. Acquisition of land would no* 
directly be covered by Entry 18 of List 2 bu* 
read with Entry 42 in List 3 the State has the 
competence to acquire surplus land so as to 
give effect to the policy in Art. 39. A 1972 SC 
425 (436, 437). 

(IB) Subject-matter of provisions of Ss. 4 and 
5 of the Kannan Devan Hills (Resumption of 
Land) Act 1971, is covered bv Entry 18 of 
List n and Entry 42 of List HI. State Legisla¬ 
ture cannot be denied the power to legislate on 
ground that legislation will affect subject-matter 
of Entry 52 of List I. A 1972 SC 2301. 

(19) Provisions of Section 4 (5) of the W. B. 
Restoration of Alienated Land Act are not re^ 
pugnant to Section 01, Evidence Act, but are 
ancillary to the exercise of legislative powers in 
respect of Entry 18 of List II of the Seventh 
Schedule. A 1977 (NOC) 126 (Cal) : (1976) 2 
ChI LJ 180. 

(20) Subject-matter of Punjab Agricultural 
Produce Markets Act, 1961, falls within Entry 28 
and not Entries 14 and 18 of List II of Sche¬ 
dule VII to the Constitution. A 1977 Punj and 
Har 347 (352) : 1977 Tax LR 2209 (2214) (FB). 

(21) Entry 18 of List II of the Seventh Sche¬ 
dule to the Constitution gives a State Legisla¬ 
ture widest powers to legislate on lands. Fur¬ 
ther agrarian reforms comprehend a large 
variety of activities of the State for the develop¬ 
ment of the rural economy, the creation of self- 
sufficient and self-reliant villages and improve¬ 
ment of the standards of living of the rural 

. ^ ^ . g over of orchards cannot be 

said to be going beyond the scope of agrarian 
reforms. A 1976 Cal 436 (447). 

. ,( 22 ) A* . P • Agricultural Lands (Prohibition of 
Alienation) Act (1972), S. 3 (c) — Definition of 
land in consonance with Entry 18 of List II 
Sch. 7 of Constitution — Act is intra vires the 
State Legislature. A 1975 Andh Pra 202 

(23) Powers of State Legislature with regard 
to lands. A 1975 Andh Pra 315 (FB). 

(24) Provisions of Section 4 (2-A) (b) of \V. B. 
Land neton ns Act are ultra vires. A 1975 Cal 
58. 

i ^he pith and substance of Haryana Act 
14 of 1973 being the acquisition of rights to 
minerals and^ development thereof falls within 

°1 S . tate L , ist and not Entrv 18 of that 
list although it incidentally touches land. Hence 

in view of the Central Act on the subject 
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Schedule 7, List 2, Entry 18 — Note 4 (contd.) 
Entry 18 is of no help to save the Act from 
invalidity. A 1975 Punj 102 (109). 

(26) Section 7 of Punjab Act, 2 of 1920 (as 
amended by Act 12 of 1973) — The Act (2 of 
1920) and the Amending Act relate to the 
matters covered by Entry 18 of the State List. 
A 1975 Punj 292 (294). 

(27) Orissa Land Reforms Act (16 of 1960), 
Ss. 2 (5-a), 2 (13), 2 (3), 36-A, 37 (a) and (b). 
S7-A, 37-B, 38, 39, 40-A, 43, 45, 51, 52 and 
76 (as amended by Act 9 of 1974) — Provisions 
are constitutionally valid except a part in Sec¬ 
tion 2 (13). ILR (1975) Cut 843 (DB). 

l28) U. P. High Court (Abolition of Letters 
Patent Appeals) Act (14 of 1962) (as amended 
by U. P. High Court (Abolition of Letters Patent 
Appeals) (Amendment) Ordinance (U. P.) Ordi¬ 
nance (12 of 1972) later replaced by U. P. High 
Court (Abolition of Letters Patent Appeals) (Am¬ 
endment) Act (32 of 1972), Section 4 — Con¬ 
stitutionality' of Amending Ordinance and Am¬ 
ending Act — State Legislature was competent 
to make such* amending laws (Per majority). A 
1973 All 596 (FB). 

(29) A betterment charge which is levied only 
because the concerned owner gets benefit from 

ublic development scheme of his lands can 
v no stretch of imagination be said to be a 
taxation measure. Such a legislation, which is 
not a taxation measure in its pith and substance, 
would clearly fall under general Entry 18 of 
land in List II. ILR (1973) Guj 1 (42). 

(30) W. B. Estates Acquisition Act (1953). 
Section 5 (2) (as added by W. B. Act 22 or 
1964) — Provision is valid. (1974) 78 Cal WN 
44. 

(31) Section 2 (d). Daman (Abolition of Pro¬ 
prietorship of Village) Regulation (1962) is not 
ultra vires the State Legislature and is constitu¬ 
tionally valid. A 1970 Goa 59. 

5. Acts covered by Entry 18 and some other 
Entry of List II.— (1) Acts covered by 

Entries 18 and 45. 

(a) Bombay Merged Territories and Miscellane¬ 

ous Alienations Abolition Act (22 of 
1955) — Act falls within Article 31-A 
of Constitution. A 1966 Guj 149 (156) 
(DB). 

(b) Bombay Saranjam, Jahagirs and other 

Inams of Political Nature Resumption 
Rules, 1952. (1963) 2 Mys LJ 164 (FB). 

(c) The Madras Inam Estates (Abolition and 

Conversion into Ryotwari) Act (26 of 
1963). (1967) 1 Mad LJ 206 (DB). 

(d) Punjab Resumption of Jagirs Act (39 of 

1957), Section 2 (5) — As inserted by 
Amendment Act of 1959 — Amendment 
is intra vires. A 1962 SC 1305 (1313). 

(2) Assam Fixation of Ceiling on Land Hold¬ 
ings Act (1 of 1957) — The State Legislature 
had legislative authority to enact the law' under 
Entry 18 of List II and Entry 42 of List III 
read with Articles 245 and 246. A 1959 Assam 
147 (152) (DB). 

(3) Kerala Agrarian Relations Act (5 of 1961) 
has been passed under Item 18 of List II and 
Item 42 or List III — Act is not a colourable 

iece of legislation on the ground of being a 
evice to take money from land-owners. A 1962 
SC 723 (727, 728, 729). 

(4) M. B. Muafi and Inam Tenants and Sub¬ 
tenants Protection Act (32 of 1954), Section 4, 


Entry 65 of List II read with Entry 18 of 
List II gives the State Legislature exclusive 
powers to create and determine powers and 
jurisdiction of Courts in respect of land. A 
1957 Madh B 63 (63). 

(5) The Bengal Tenancy Act (8 of 1885), 
governs land, the landlord and the tenant whicn 
is covered by Enhy 18 of List II. Section 49-J 
incidentally trenches upon the law of registra¬ 
tion but is not constitutionally invalid. A 1968 
Pat 198 (200) (DB). 

(6) Madras Land Reforms (Fixation of Ceil¬ 
ing on Land) Act (58 of 1961) is within the 
legislative competence under List 2 Entry 18 

?£™ List 3 ’ Entiy 421 A 1967 Mad 352 (359) 
(DB). 

(7) Merely because a building can be used 
for any purpose including that of market, a 
legislation regulating mainly relations between 
landlords and tenants does not ipso facto be¬ 
come legislation on markets. ILR (1969) Andh 
Pra 129. 

6. Acts not covered by this Entry.— (1) The 
United Khasi-Jaintia Hill District (Transfer of 
Land) Act 1953 is ultra vires of the District 
Council. A 1968 Assam 43 (47) (DB). 

(2) Bombay Land Tenures Abolition (Recovery 
of Records) Act (50 of 1953) dealing with land 
records would not fall within scope of Entry 18, 
but fall within scope of Entry 45 of List II. A 
1962 Guj 18 (19). 

7. Powers of taxation_(1) Entry 18 of 

List II does not take away the powers of the 

Parliament to pass an enactment imposing tax 
in respect of land. A 1960 Andh Pra 115 (110, 
117) (DB). 

(2) Taxation on land on which forest stands 
is permissible and legal under Entry 49 — 
Entry 49 and Entry 18 deal wuth entirely dif¬ 
ferent subjects. A 1961 SC 552 (564b 

(3) Gift Tax Act (1958), Section 1 — Tax on 

gifts of agricultural land is fully within Entry 97 
of List 1, read with Article 248 and is not 

covered by Entries 18 and 47 of List 2 — Act 

held valid. A 1963 Mad 419 (422, 423) (DB) 
90 A 1962 Ker 97 (103) (DB). 

(4) Sin-charge is part of land revenue — Land 
Revenue can be increased by State Legislature 
though not by Government during settlement. 
Madras Land Revenue Surcharge Act (19 of 
1954) and Madras Land Revenue (Additional 
Surcharge) Act (30 of 1955) are valid. A 1960 
Mad 543 (546, 547). 

(5) Power to legislate wdth respect to transfer 
of agricultural land — Does not include power 
to levy tax in respect of such transfer. A 1962 
Ker 97 (102, 103) (DB). 

8. Central Acts touching this Entry but 
valid.— (1) Hindu Succession Act (1956), Sec¬ 
tion 14 — Rights of Hindu female over land — 
Section entrenches on Entry 18 of State List 
— But being legislation under Entry 5 of 
List III is valid. A 1960 Punj* 666 (669) (FB). 

(2) Provisions of Section 14 of Hindu Succes¬ 

sion Act, 1956 apply to agricultural lands as 
the matter is covered by Entry 5 of List III A 
1964 All 165 (166, 167). * ■ 

(3) Tax on gift of agricultural land — State 

legislature not competent to make laws for levy 
of tax on transfer and alienations of agricultural 
land — Gift Tax Act (1958) held not ultra 
vires powers of Parliament. A 1965 Puni 65 
(66) (DB). 1 





(The] Constitution of India [Sch VH, List 2 Entries 19-20—Entry 23 N 1] 441 

19-20. {[Omitted by Constitution (Forty-second Amendment) Act, 1976 
S. 57 [3-1-1977]. 

21. Fisheries. 

22. Courts of wards subject to the provisions of Entry 34 of List I; en¬ 
cumbered and attached estates. 

23. Regulation of mines and mineral development subject to the provi¬ 
sions of List I with respect to regulation and development under the control 
of the Union. 

[Government of India Act, 1935, Item 23.] 


Schedule 7, List 2, Entry 18 — Note 8 (contd.) 

(4) Conflict between “existing Indian Law* 
(viz. Land Improvement Loans Act, 1883 and 
Agriculturists Loans Act i884) which is within 
exclusive field of State under Entry 18 of List II 
tod Central Act (Displaced Persons Compensa¬ 
tion and Rehabilitation) Act 1954, Section 30 
covered by Item 27 of List III) — Central Act 
prevails. A 1961 Punj 34 (41, 42) (FB). 


(5) Mineral Concession Rules (1960) are 
covered by List 1, Entry 54 and not by List 2, 
Entry 18. A 1963 Madh Pra 213 (215) (DB). 

(6) The Indian Legislature has not purported 
to legislate in regard to the subject covered by 
Uem 18 of List II in enacting Section 45-B ot 

t Companies Act (1949) as amended 

™ 1950. A 1958 Mad 403 (410). 

(7) The legislative powers of the Parliament 

u -j ntr j List I cannot be taken as 

•bridged by the legislative powers under 
Entry 18 in List II. In this approach, the Public 
Premises (Eviction of Unauthorised Occupants) 
Act 1958 is applicable to agricultural land of 
me Union with the Military authorities. (1967) 
Punj LR 76 (DB). 

(8) It is not correct to say that M. P. Ac¬ 
commodation Control Act was passed by the 
egislsture m exercise of power under List II, 
iTj 18 ; because Entry 18 relates to vacant 

nds and the relation of landlord and tenant 
i .,,. res P ec l thereto does not cover tenancy ot 
or . bouse accommodation. The said Act 
Fnhn * a lL within Entries 6 and 7 read with 
n °^. *he concurrent List. Similarly the 
* Ic . Premises (Eviction of Unauthorised Oc- 
_ Act, 1971 in so far as it deals with 

1^,1 °t lessees or licencees from premises 

i to the Government company would 

fwSJw/o. w j thin those entries. The Central Act 
Am Act w *h prevail over the M. P. 

A loan in view of Art. 254 (2), Proviso. 

A 1980 MP 106 (109) : 1980 Jab LJ 183. 

Schedule 7, List 2, Entry 21 

■lakes* ,/ ntry . L read , with Ent ry 57, List 1, 
Detent *«. c e i ar . th at the States have the com- 
• t0 x.L e ® ls ate generally on fisheries and 

891 faoT) (DB) territ0rial waters * A 1954 Mad 

i^ ries 7 include not only the regula- 
cular i ashing but also its prohibition in parti- 
16 (25) eS ° r at P^tioular times. A 1941 FC 

ftoL S * n ; hal . P ar 8 ana s Tenancy (Supplementary 

Ac * fl 4 of 1049), Ms within 
—- sLfaf* Ll *t II, Government of India Act 1935 

fcputma 7° *. 4 ^»thereof is not invalid as being 
gnaut to Limitation Act. A 1973 Pat I 


Schedule 7, List 2, Entry 22 

(1) C. P. Court of Wards Act (24 of 1899) 
was covered by Entry 22 of List II. A 1961 
Madh Pra 197 (198) (DB). 

(2) W. B. Estates Acquisition Act (1953), Sec¬ 
tion 5 (2) (as added by W. B. Act 22 of 1964) 
— Provision is not ultra vires. (1974) 78 Cal 
WN 44. 

Schedule 7, List 2, Entry 23 

I. Regulation of mines and mineral develop¬ 
ment.— (1) It is competent for the State Legis¬ 
lature to enact laws for mining and mineral 
development under this entry but it is subject 
to the laws of the Union about the same under 
Entry 54 of the Union List. A 1952 Mys 84 
(85) : 1952 Cri LJ 1348 (DB). 

(2) To the extent that there is no such de¬ 
claration, as is contemplated by Entry 54, List I 
“regulation of mines and mineral development’* 
belongs to the State List under Entry 23. A 
1959 Cal 222 (225) (DB) 00 A 1961 SC 459 
(469) 00 A 1968 Madh Pra 17 (18) (DB). 

(3) The Orissa Mining Areas Development 
Fund Act (27 of 1952) is superseded by the 
Mines and Minerals (Regulation and Develop¬ 
ment) Act 1957. A 1964 SC 1284 (1292). (A 
1962 Orissa 24, Affirmed.) 

(4) Notice of demand made on 1-8-1960 under 
Orissa Act 27 of 1952 for fees accruing prior 
to 1-6-1958 is valid and amount can be re¬ 
covered notwithstanding disappearance of Orissa 
Act. A 1964 SC 1284 (1295). (A 1962 Orissa 
24, Reversed.) 

(5) The State Legislature was competent in 
1952 to legislate on the subject in view of the 
express power under Entry 23 of List II and 
pass the Orissa Mining Areas Development Fund 
Act (27 of 1952). A 1962 Orissa 24 (28) (DB). 
(Reversed on another point in A 1964 SC 1284.) 

(6) Bombay Municipal Corporation Act (3 of 
1888) fairly and squarely falls within Entries 
Nos. 1, 5, 6 and 23 of List II. (1965) 67 Bom 
LR 484 (DB). 

(7) Assam Land and Revenue Regulation 
(1886) may fall under Entry 18 of List II and 
not Entry 23 of List II of the Constitution. A 
1966 Assam 107 (109) (DB). 

(8) Orissa Mining Areas Development Fund 
Act (27 of 1952), Section 4 — Cess levied 
under is neither a tax nor a duty of excise but 
is a fee. A 1961 SC 459 (467, 468). 

(9) Orissa Mining Areas Development Fund 
Act (27 of 1952) — Subject-matter of Act falls 

under List 2, Entries 23 and 66 of Sch. 7 _ 

Validity' not impaired by List 1, Entries 52 and 
54 read with Central Act 65 of 1951 and Cen¬ 
tral Act 53 of 1948 respectively. A 1961 SC 
459 (478). 


A” In the citations stands for Allt 
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OBJECTS AND REASONS 


’’Although the Union List has two en¬ 
tries 7 and 52 relating to industries, the 
latter alone is referred to in Entry 24 of 

Sehedule 7. List 2, Entry 23 — Note 1 (contd.) 

Declaration by Parliament in statute that 
control should be vested in Central Government 
IT .State Legislature not competent under 
Entry 23 to enact legislation after such declara¬ 
tion trenching upon that field. A 1970 SC 1436 
(1443). 

(11) The plain effect of subjection of Entry 23 
of List II to Entry 54 of List I is that if the 
Far!lament by law declares it to be expedient in 
the public interest to assume control of regulation 
of mines and mineral development by enacting 
Mines and Minerals (Regulation and Develop¬ 
ment) Act, 1957, the ambit and coverage of 
Entry 23 of List II is cut down to the extent to 
which regulation of mines and minerals develop¬ 
ment is taken under the control of the Union. 
The State Legislature would then have no legis¬ 
late competence to enact legislation in the field 
which falls within the scope of the declaration 
made by the Parliament. The Parliament alone 
would be entitled to legislate in such field. A 
1973 Guj 117 (125, 126). 

(12) A combined reading of Entries 23 and 
50 of List II and Entry 54 in List I establishes 
that as long as Parliament does not make any 
law in exercise of its power under Entry 54, 
the powers of the State Legislature in Entry 23 
and Entry 50 would be exercisable by the State 
Legislature. A 1972 Mys 299 (300). 

(13) The pith and substance of the Haryana 

Act 14 of 1973 being the acquisition of rights 
to minerals and development thereof, the Act 
falls within Entry 23 of State list and not 

Entry 18 of that List, although incidentally it 
touches land. Hence in view of the Central 
Act on the subject. Entry 18 is of no avail to 
save it from invalidity. A 1975 Punj & Har 
102 (109). 

2. Minor minerals.— (1) Brick earth is mine- 
ral and its inclusion in definition of ‘minor 
minerals* is not ultra vires the Constitution- 

Seventh Schedule. A 1905 Pat 491 (499) (DB). 

(2) The Rajasthan Minor Mineral Concession 
Rules, 1955, were and are within the legisla¬ 
tive competence of the State. A 1958 Raj 140 
(142) (DB). 

(3) State Government has the power to im¬ 
pose royalty in respect of minor minerals. A 

1965 Pat 491 (496) (DB). 

(4) Demand of dead rent or royalty in res¬ 
pect of lease granted prior to date of com¬ 
mencement of Bihar Mineral Rules 1904 from 
October 1904 was legal and justified as under 
this Entry. A 1908 Pat 50 (57, 58, 59) (DB). 

Schedule 7, List 2, Entry 24 

(1) Dhotis (Additional Excise Duty) Act, 1953, 
was within the legislative competence of Parlia¬ 
ment under Entry 84 of the List 1 read with 
Article 369. Merely because the imposition of 
such a duty may have the effect of exercising 
control on a certain trade would not take the 


List II. The omission of the Entry 7 of 
ist I appears to be due to an oversight and 
is sought to be rectified.”—S. O. R. 


matter out of exclusive competence of the 

%°^.T G S Ve 5 n, ? e, ? t . A 195 P Ra * (119) (DB). 

(2) Industry m its wide sense would be 

capable of comprising three different aspects: 

(I) raw materials which are an integral part of 
industrial process, (2) the process of manufac¬ 
ture or production, and (3) the distribution of 
the products of an industry. The second aspect 

Ew™ 1 l ’ Entry 52 and List 2, 

t 1956 SC 676 < 695 > 696). 

(3) Central Excises and Salt Act (1944), Sec- 

hons0, 8 — Act is within legislative competence 
ot Central Legislature under List 1, Item 45 
ot the Government of India Act, 1935 — In¬ 
cidental encroachment on Item 27 or 29 of 
* ?r < of Government of India Act 1935) does 
no J. validity. A 1960 SC 424 (429). 

(4) The expression “industry” in Entry 52 
ot List I bears the same meaning as that in 
Entry 24 of List II, W B. Oriental Gas Com- 

& a <)52) ACt * 1960 18 Va id * A 1962 SC 1044 

ini? Maharashtra l n< lustrial Development Act, 
1901 (III of 1902) is within legislative com¬ 
mence of Maharashtra State. A 1970 SC 

.(£>. Gujarat Industrial Development Act (23 of 
1952) in its pith and substance is legislation 
with respect to “industries” in List II, Entry 24. 
ILR (1970) Guj 844. 

(7) Beeai and Cigar Workers (Conditions of 
Employment) Act (1900), is passed competently 
by the Parliament. (1971) 12 Guj LR 690. 

(8) Although all industries fall within Entry 24 
of List II and State legislature is competent to 
make laws in respect of them that entry is sub¬ 
ject to Entry 52 of List I — Rice milling is an 
industry which involves manufacturing in it. A 
1971 Mad 245. 

(9) Beedi and Cigar Workers (Conditions of 

Employment) Act (I960) does not fall within 
Entry 24. (1972) 1 Mys LJ 450. 

(10) The subject-matter of the Gwalior Rayons 
Taking-Over of Management Ordinance 1979 
falls fairly and squarely within Entry 52 of 
List I of the VHth Schedule to the Constitution 
and not either within Entry 24 or 27 of List II 
of the said Schedule or within Entry 23 or 33 
of List III of that Schedule. Being so the State 
Legislature had no competence in regard to the 
subject-matter of the Ordinance, and ex- 
hypothesi the Governor had no authority to 
promulgate the same. A 1979 Ker 56 (08). 

(II) Entry 14 of List II has not to be read 
in isolation. It has to be read along with 
Entries 24, 26 and 27 of List II and correspond¬ 
ing entries relating to a Scheduled industry i. 
Entry 52 of List I and Entry 33 of List III of 
the Schedule to the Constitution. 1979 MPLJ 
221 (DB). 

(12) The power of the State under Entry 24 
of List II is subject to the provisions of Entry 52 
of List I. But the courts nave to take into ao 
count Entry 20 of List II and Entry 33 of 
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25. Gas and gas-works. 

[Government of India Act, 1935, Item 26.] 

26. Trade and commerce within the State subject to the provisions of 
Entry 33 of List III. 

[Government of India Act, 1935, Item 27.] 


Schedule 7, List 2, Entry 24 (contd.) 

List III for determining the scope of the legisla¬ 
tive power of the Parliament and the State. A 
fair scrutiny of the relevant entries makes it 
dear that the power to regulate the notified 
industries is not exclusively within the jurisdic¬ 
tion of Parliament as List III Entry 33 in the 
concurrent list enables a law to be made re¬ 
garding production, supply, distribution of pro¬ 
ducts of a notified industry. A 1980 SC 614 
(622) : 1980 All LJ 258. 

Schedule 7, List 2, Entry 25 

(1) Gas and gas works are within exclusive 
field allotted to States under Entry 25 of 
List II. W. B. Oriental Gas Company Act, 1960 
is constitutionally valid. A 1962 SC 1044 
(1052). 

Schedule 7, List 2, Entry 26 

(1) An Act which in pith and substance re¬ 
lates to the subject-matter of this entry is with¬ 
in the competence of the State Legislature to 
enact. A 1955 SC 182 (188) # ° A 1953 Cal 458 
(460) (SB). 

(2) Under this entry the State Legislature 
can regulate the hours, place date and the 
manner of sale of any particular commodity or 
commodities. It can prohibit sales of particular 
commodities on particular days or make a pro¬ 
vision to the same effect in a different manner. 
A 1951 SC 315 (315) : 52 Cri LJ 1237. 

(3) Regulation for controlling production and 
distribution — Provision placing embargo on ex¬ 
port outside province is within the ambit and 
•cope of the regulation. A 1953 SC 83 (86) : 
1953 Cri LJ 525. 

(4) The State Legislature has power to make 
laws to regulate the movement of goods inside 
the State itself by the issue of permits. A 1952 
Orissa 260 (266) : 1952 Cri LJ 1354 (DB). 

(5) The Bombay Price Competitions Control 
Tax Act (54 of 1948) is a law with respect 

to betting and gambling under Entry 34 of this 
list and therefore no question of its invalidity 
on the ground of over-stepping the limits of 
ffiis entry can arise. A 1957 SC 699 (710, 721, 
722). (A 1956 Bom 1, Reversed.) 

(6) Activities commonly known as “hoarding” 
and “black-marketing in food and cloth.*’ even 
assuming they are activities which can properly 
fall under Entry 26 or 27 of List II onlv, are 
not excluded from the ambit of the words “sup¬ 
plies and services” in either Entry 3 List 3 or 
Section 3 of the Preventive Detention Act. 1950 
A 1951 Pat 47 (51. 52) : 52 Cri LJ 406 (DB)! 

(7) Central Excises and Salt Act (1944). Sec- 
tson s 6, 8 — Act is within legislative competence 
ot Central Legislature under List 1, Item 45 of 
tfce Government of India Act, 1935 — Incidental 
•ncroachment on Item 27 or 29 of List 2 does 
«ot affect its validity. A i960 SC 424 (429). 

(8) Provisions of Hyderabad General Sales 
lax Act (14 of 1940), Sections 11 (2), 20 (c) 

covered by Entry 54 of List II nor justified 
•s ancillaiy provision. Entry 26 of List II also 
2®* applicable. The provisions are ultra vires 
“ e state Legislature. A 1964 SC 922 (924, 


925). (A 1960 Andh Pra 395 (DB), Reversed; 
A 1963 Mad ill Overruled.) 

(9) Andhra Pradesh General Sales Tax Act 
(VI of 1957), S. 5 (c) (as amended by Act XVI 
of 1963) held ultra vires of the Constitution 
being in pari materia with Section 11 (2) of 
the Hyderabad General Sales Tax Act 1950. 
(1968) 22 STC 222 (Andh Pra). 

(9a) Section 8-A (4) of U. P. Sales Tax Act 
(1948) is ultra vires. A 1968 All 193 (195, 196). 

(10) This Entry, which invests tne States 
with exclusive authority to legislate in respect 
of trade and commerce within the State does 
not derogate from the authority conferred by 
Entry 21 of List III. A 1960 SC 1073 (1078). 

(11) Ajmer Shops and Commercial Establish¬ 
ments Act (4 of 1956) — Sections 11 and 12 of 
the Act fell both within Item 24 of List III and 
Item 26 of List II. A 1959 Raj 257 (258, 259) 
(DB). 

(12) Though a law in Forward Contracts would 
also be a law with respect to trade and com¬ 
merce coming under Entry 26 in List II, 
Entry 48 in List I being a specific one must be 
excluded from the general Entry 26 in List II. 
Thus the Forward Contracts (Regulation) Act 
(1952) falls under Entry 48 in List I or Entry 7 
of List III and is valid. A 1963 SC 90 (94, 95) 
00 A 1964 Ker 92 (96) (DB). 

(13) Field of “Banking'* cannot be extended 
to include trading activities which, not being 
incidental to banking encroach upon the sub¬ 
stance of the Entry 26 “trade and commerce” in 
List II. A 1970 SC 564. 


(14) Emblems and Names (Prevention of Im¬ 
proper Use) Act, 1950 is not void for want of 
legislative competence of Parliament. A 1975 
SC 1172. 

(15) Pith and substance of subject-matter of 
Mysore Agricultural Produce Marketing (Regula¬ 
tion) Act Falls within Entries 26 and 28 of State 
List. A 1970 Mys 114. 

(16) Kerala Essential Articles Control (Tem¬ 
porary Powers) Act, 1962, falLs under Entries 26 
and 27 of List II of Schedule Seven to the 
Constitution. A 1976 SC 1031 (1044). (ILR 
(1970) 1 Ker 116, Reversed.) 

(17) Chit Funds not within Entry 26 of 
List II of the Seventh Schedule to the Constitu- 
tion. Money-lending and money borrowing are 
different. (1973) 2 Mad LJ '72 (84, a5) (DB). 

(18) T. N. Debt Relief Act, 1976, does not 
violate the provisions of Part XIII of the Con¬ 
stitution. which relate to trade, commerce and 
mtercourse within the territory of India The 
State is empowered to legislate on trade and 
commerce under Entry 26 of List II of the 
Seventh Schedule. A 1977 Mad 153 (157) 

Ff 2? ) ° f J i T has *> be rend with 

Entries ~4, l. 6 and 27 thereof and correspond¬ 
ing entries relating to Scheduled industry, that is 
to say Entry 52 of List I and Entry 33 ol 
List III. 19^9 MPLJ 221 (MP) 

- State’s power to regulate distribution ot 

intoxicating liquor — Neither explicitly nor im- 
phedly taken away bv the order passed under 
Section 18 (b) (1) Q f the Industries (Develop- 
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sions'of Entry**33°of distributi “ of 8°°^ object to the provi- 

[Government of India Act, 1935, Item 29.] 

28. Markets and fairs. 


[Government of India Act, 1935, Item 27.1 


Schedule 7, List 2, Entry 26 (contd.) 
ment and Regulation) Act, 1951 — Courts, 
however, have to take into account Entry 20 
m List II and Entry 33 in List III, for deter¬ 
mining the scope of legislative power of the 

A lSS ° SC 614 


(11) Entry 14 of List II of the Seventh Sche- 
dule t° the Constitution has to be read with 
Entries; 24, 26 & 27 of the said list and cor¬ 
responding entries relating to Scheduled in- 
dustry that is Entry 52 of List I and Entry 33 

221 (DB 1 / 1 ^ Said schedule - 1979 MPL J 


Schedule 7, List 2, Entry 27 

(1) This entry confers on the State Legisla- 
^ue power to restrict the movement of |ood« 
withm the State by issue of permits. A 1952 
Orissa 260 (266) : 1952 Cri LJ 1354 (DB) 

^ a Legislature can fix prices foi 

goods. A 1946 Cal 197 (204) (DB). 

(3) The State Legislature can lay an embargo 
on export out of the State iq order to effectively 
control the production and distribution of goods 
lor the purpose of maintaining or increasing 

M ' m' 7T9M CH U sis! 6 i,a& - A 1953 ^ 

(4) A law which enables orders to be made 
for regulating the distribution of articles by re¬ 
quiring them to be sold to specified persons and 
to provide for incidental matters and entering 
and searching premises and for the issue of 
licences is a law relating to distribution of 
goods. A 1946 Cal 197 (203) (DB). 

(5) Cloth is an article and therefore ‘goods* 

v F th ‘“ meaning of the definition in Arti¬ 

cle 300 (12) and a law can be made with respect 
to its distribution. A 1946 Cal 197 (203) (DB). 

(6) Sugarcane being ‘goods’ fell directly 
under this entry and within the exclusive juris- 
dlct, ?P ™ ” le State Legislature when it passed 
o u ‘ V 4 Su garcane (Regulation of Supply and 
Purchase) Act, 24 of 1953. A 1956 SC 676 

♦ (1) , C< ‘o lral Excises Salt Act (1944), Sec- 
uoiis (■>. H — Act is within legislative competence 
of Central Legislature under List 1, Item 45 of 
the Government of India Act, 1935 — Inci¬ 
dental encroachment on Item 27 or 29 of List 2 
does not affect its validity. A i960 SC 424 
(429). 

(8) The pith and substance of the Forward 
Contracts (Regulation) Act, 1952 is to regulate 
future market’ which comes under Item 48 of 
List I. It incidentally affects ‘supply and dis¬ 
tribution of goods’ covered by Entry 27 of 

r> Act is va,id - A 1959 Cal 89 (91, 92) 
cr- a (Reversed on another point in A 1963 
SC 90.) 


Schedule 7, List 2, Entry 28 

(!) Central Excises and Salt Act (1944), Seo- 
"P 16 > 8 .— Act is within legislative competence 
of Central Legislature under List I Item 45 of 
the Government of India Act, 1935 — Incidental 
encroachment on Item 27 or 29 of List 2 of the 
Government of India Act does not affect its 
validity. A 1960 SC 424 (429). 

(2) The State Legislature has been given 

,e S is ^ ate on markets under this Entry. 
A 1958 Assam 156 (159) (DB). 

(3) The power to regulate mines and minerals 
development belongs to the State Legislature. A 
1968 Madh Pra 17 (18) (DB). 

(4) Punjab State Legislature is competent te 
f“*ct Punjab Cattle Fairs (Regulation) Act (6 of 
1968) by virtue of Entry 28 of List 2 of 7th 
Schedule. A 1969 SC 1100 (1103). (A 1968 
Punj 391, Overruled.) 

(5-6) Merely because a building can be used 
for any purpose including that of market, a 
legislation regulating mainly relations between 
landlords and tenants does not ipso facto bo- 
come legislation on markets. (1968) 2 Andb 
WR 273 (281) : ILR (1969) Andh Pra 129 (DB). 

(7) Pith and substance of subject-matter of 
Mysore Agricultural Produce Marketing (Regula¬ 
tion) Act falls within Entries 26 and 28 of State 
List. A 1970 Mys 114. 

(8) Bihar Act 16 of 1960 is covered by 
Entry 28 — ‘Markets & Fairs' of the State List 
and as such there is no question of legislative in¬ 
competence on the part of the State Legislature. 

A 1977 Pat 136 (142) 00 1975 BBCJ 1 (30) (Pat). 

(9) Subject-matter of the Punjab Agricultural 
Produce Markets Act, 23 of 1961, falls within 
Entry 28 and not Entries 14 and 18 of List II 
of the VNth Schedule of the Constitution. A 
1977 Punj 347 (351, 352) s 1977 Tax LR 2209 
(2213, 2214) (Punj) <FB). 


1 9) Kerala Essential Articles Control (Tem¬ 
porary Powers) Act, 1962, falls under Entries 26 
and 27 of List II of the Seventh Schedule to 
the Constitution. A 1976 SC 1031 (1044). (ILR 
(1970) 1 Ker 116, Reversed.) 

(10) The subject-matter of the Kerala Gwalior 
Rayons Ordinance (Ker. Ordn. 14 of 1978) falls 
fairly and squarely within Entry 52 of List 1 
of the Vllth Schedule to the Constitution and 
not either within Entry 24 or 27 of List II or 
Entry 23 or 33 of List III of the said schedule. 
A 1979 Ker 56 (66). 


(10) Bihar Agricultural Produce Markets Act, 
1960 never purports to regulate trade and com¬ 
merce in general, but in pith and substance pur¬ 
ports to make provision for establishment of 
markets for agricultural produce, and for pro¬ 
viding services in such markets. The market 
tee which is to be realised, is to be spent for 
facilities to be provided in such markets. The 
State Legislature was thus competent to legislate 
over those matters under Entry 28 of List II 
of Seventh Schedule to the Constitution. 1970 
BLJR 560 (567) (DB). 
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29. [Omitted by Constitution (Forty-second Amendment) Act, 1976, S. 57 
(3-1-77).] 

30. Money-lending and money-lenders; relief of agricultural indebted¬ 
ness. 

[Government of India Act, 1935, Item 27.] 

31. Inns and inn-keepers. 

[Government of India Act, 1935, Item 28.] 

32. Incorporation, regulation and winding up of corporations, other than 
those specified in List I, and universities, unincorporated trading, literary, 
scientific, religious and other societies and associations; co-operative societies. 


Schedule 7, List 2, Entry 30 

(1) Where an Act passed by a State Legisla¬ 
ture deals, in pith and substance, with money- 
lending and money-lenders, the fact that it inci¬ 
dentally invades the Union field with regard to 
promissory notes does not make it ultra vires 
the State’s Legislative competence. A 1947 PC 
60 (63, 64, 65) 00 A 1952 Pat 39 (40) (DB). 

(2) The pith and substance of the Madras 
Agriculturists’ Relief Act (4 of 1938) cannot be 
said to be legislation with respect to negotiable 
instruments or promissory notes. A 1941 FC 47 
(51). 

(3) Subject-matter of Section 9, Evacuee Inte- 
rest . (Separation) Act 1951, falls within the 
frobit of Entries 18 and 30 of State list arid 
is valid. A 1954 Punj 261 (263) (DB). 

(4) Central Excises and Salt Act (1944), Sec- 
bons 6, 8 are within legislative competence of 
Central Legislature under List I, Item 45 of 
the Government of India Act, 1935 — Incidental 
encroachment on Item 27 or 29 of List 2 does 
not affect its validity. A 1960 SC 424 (429). 

(5) The pith and substance of Bombay Agri- 
cmltural Debtors Relief Act (28 of 1939). Sec¬ 
s’ 0 " 52 is to relieve the agricultural debtors 
bom their indebtedness. This is covered by 

263T 30 ° f USt U A 1961 MyS 259 (262, 

r^l, 1h pith and substance, the provisions 
ot b oodgrains Dealers Licencing Order (1966) 
made under Essential Commodities Act (1955) 
are to be treated as made for supply and dis¬ 
tribution of food stuffs they cannot be said to 
* • j UI,co , nst ibrtional merely because there is 

incidental encroachment on right of a money 
lender. A 1968 Pat 346 (350) (DB). 

, < 7 > Agriculturists Debt Relief Act 

(61 of 1958) is constitutionally valid as relief 
or agricultural indebtedness is covered by List 2, 
Entry 30. 1961 Ker LJ 504 (DB). 

t <6 i Financial Corporations Act is with- 

■ competence of the Parliament under 

Entnes 43 and 45 of Sch. 7, List I of Constitu- 
bon. A 1973 Gauhati 136. 

r>ri 9 -j? ecti ? n 20 of Kp rala Act (11 of 1970) 
Vlc m 16 for restoration of land to agriculturist 
en after confirmed execution sale thereof, is 

W72Ker C LT 103^* competence of the State. 

p n ( i 0) Pondicherry Chit Funds Act falls under 

I.ict t 7 °f List III and not under Entry 45 of 

lem*cl^«° r List II. It is within the 

A lOT-n,, competence of the State legislature. 
” .Mad 99. 

iui 4 11 ^i? iaharashtra Debt Relief Act 1976 — 
wot ultra vires the State Legislature — Arti¬ 


cle 246 (3) read with Entry 30 in List II of the 
Seventh Schedule to the Constitution empowers 
the State to make the impugned law A 1977 
SC 1825 (1844). 

(12) Kerala Agriculturists Debt Relief Act 
(2 of 1970), Section 20 — Act providing for 
relief of indebted agriculturists in Kerala is 
valid. A 1978 SC 771. 

(13) Kerala Debt Relief Act (1977), Pre. — 
Act is within the legislative competence of the 
State under Entry 30, List II of the 7th Sche¬ 
dule to the Constitution. It is an Act designat¬ 
ed to provide relief to agricultural indebtedness. 
A 1979 NOC 135 (Ker) (DB). 

(14) Entry 30 of List II of the Seventh Sche¬ 
dule must be read as a whole so that the word 
‘agricultural* must be interpreted to harmonise 
it with money-lending and money-lenders. 
‘Relieve agriculturists of their indebtedness* — 
Relief to agriculturists must be the true import 
of the expression. Irrespective of whether the 
indebtedness be agricultural or non-agricultural, 
all debts fall within the scope of Entry 30, if 
they are incurred by an agriculturist, whether 
in connection with agriculture or otherwise. A 
1977 Madh Pra 21 (24). 


(15) A money-circulation scheme or a chit 
fund scheme is that several people pool their 
contribution out of which a loan is advanced 
to a lowest bidder, who may be in need of 
money in praesenti. He then repays the loan in 
the form of instalments. Therefore Entry 30 
of List II would apply. A 1977 Madh Pra 74 
(77, 78). 

(16) T. N. Debt Relief Act, 1976, is within 
the competence of the State Legislature. It 
may fall under Entry 30 of List II “money- 
lending and money-lenders”; “relief of agricul¬ 
tural indebtedness” and Entry 20 — Trade and 
commerce. A 1977 Mad 153 (155>. 

(17) Bihar Money-lenders* Act, 1975 is 
covered by Entry 30 of List II of the Seventh 
Schedule to the Constitution. A 1978 Pat 172 
(184). 

(18) Chapter III-B of Reserve Bank of India 
Act (1934) — Validity — Provisions in pith and 
.substance relate to control of currency and fall 
under Entries 38 and 36 of List I of Seventh 
Schedule to the Constitution — They do not 
anywise entrench upon Entry 30 of List II of 
* 7 th Schedule — Provisions of Chap. Ill are 
valid. (1973) 2 Mad LJ 72 (84, 85) (DB) (Mad). 

Schedule 7, List 2, Entry 32 

(1) It is not necessary that there must be a 
voluntary society of individuals united together 
by mutual agreement for common purposes 
before a corporation could come into existence. 
Sechon 113, U. P Zamindari Abolition and 
Land Reforms Act (1 of 1951), establishing a 
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EE* si,i;r.^=ss„t*ss — 

[Government of India Act, 1935, Item 35.] ^usements. 

34. Betting and gambling. 

[Government of India Act, 1935, Item 36.] 


Schedule 7, List 2 Entry 32 (contd.) 

Oaon Samaj as a body corporate cannot there- 
toie be challenged on this ground. A 1951 All 
674 (698) (FB). 

(2) Tibbia College Act (Delhi Act 5 of 1952), 
Section 1 falls under Entry 32 of List 2 and 

MffflSC 4 C 5 0 8 m < P 47i e ) nCe ° f State Leglslat - e - A 

,, n (3) Commercial Crons Market Act 

£r° on 1? * 3 . 3 ) comes within the purview of 
(DB? 32> L,St A 1959 Andh Pra 398 (403) 

(4) Bombay Public Trusts Act (29 of 1950) — 
Act is intra vires of State Legislature — Society 

/T«rrlr red xT Under Societies Registration Act 
(I ooU) — Not a corporaHon or quasi-corporation 

bn. an unincorporated society contemplated by 

V ls * 2 ’ 32. A 1962 Bom 12 (21) (DB) •• 

A 1968 Bom 91 (94) (DB). 

(5) The State Legislature is competent to 
make provision like Section 9 of die Orissa Co- 

assrs. imder «»* 

(6) Legislation with regard to non-trading 
company in Part B State whicb falls under 
Eutr> 32 of List n, ls within the exclusive 
jurisdiction of the State. 1958 Ker LT 1178. 

r ol ?iom° chin Companies Act (Cochin 
Act XII of H22) is unaffected either bv the 

Centra! Act 3 of 1951 or Central Act 1 oflflSS 

(both Companies Acts), so far as non-trading 

companies are concerned. 1958 Ker LT 1178 

(8) Newly constituted Hindi Sahitya Sam- 
decided as institution oi national 
importance — Parliament incompetent to legis- 
late in respect of it. A 1971 SC 966. S 

m 9 !/ J lcvvn Co-P-aHve Societies Act, 1985 
LM f a ,,s tinder Entry 32 of List 2 of 

Lil't r. A 1972 All iso" Entr> 43 or 45 <* 


(10) Merelv because a building can be used 
tor any purpose including that of market, a legis- 
ahoo regulating mainly relations between land- 

2"- S i « tenanLs , does not ipso facto become 
legislation on markets. ILR (1969) Andh Pra 

01) Interpretation of — Competency of State 
Legislature to enact .Section 115 A P Co¬ 
operative Societies Act (7 of 1964) — It is intra 
vires. (1973-74) 9 Co-op LJ 109 (Andh Pra). 

f f 2 l “Co-operative Societies” — These are 
excluded by List I, Entry 43. A 1971 Bom 

OOO. 

(13) No conflict between Entry 32 and 
Entry 45 of List I. A 1971 Bom 365. 

(14) Registrar, Co-operative Societies has 
pmver to issue notice under S. 78 of Maha. 
Co-op. Societies Act, 1961, to any co-operative 
society. Banking co-operative society is not 
excluded on ground that “banking” is governed 
by Central Legislature. A 1971 Bom 365. 

(15) Co-operative Societies doing banking 
business are taken out of Entry 43 of List I 

and deliberately put in Entry 32 of List II _ 

State Legislature is competent to regulate funo- 


Punj n 528 f (531) 1 co ’ operative societies. A 1970 

oo (10 r Vis wavidyalaya Adhmiyam (Act 

22 of 1973), Section 46 — Hindi Sahitya Sam- 

* p myf g *5 not a body which is “incor- 
Prl 98 000) aW ^ 3 Umversity * A 19 ™ Madh 

J}* Se rton 14-A of the Karnataka Co-opera- 

7 S n° C, ? t, , e ^ ct t 11 of 1959) as amended by 
Act 70 of 1976 and Karnataka Ordn. 7 of 1977 
is primarily concerned with the co-operative 
societies. with regard to its amalgamation, divi¬ 
sion or re-organisation, and thus fairly and 

wntl y ! a kLi' v ? thi 5 ?S try 32 of Ust n y ° f the 

Seventh Schedule. A 1978 Kant 148 (157, 172). 

c/ 1 ?! w , R (Agricultural Produce and Live 
Stock) Markets Act (16 of 1906) Ls not invalid 
on ground of repugnancy of State law to law 
made by Parliament. The establishment of 
markets is within the competence of the State 
Legislature and establishment of a Market Com¬ 
mittee which shall be a body corporate for the 
purpose of regulating marketing of agricultural 
produce and livestock does not in any way 
gicr^chgUjjon the occupied field. A 1975 Andh 

Schedule 7, List 2, Entry 33 

(1) The entertainments and amusements con¬ 
templated by this entry are not the subjective 
entertainments or amusements which a person 
may receive by solving a cross-word puzzle or 
by indulging in any other mental or intellec¬ 
tual pleasure. The entertainment or amuse¬ 
ment contemplated is something objective out¬ 
side the person amused or entertained. A 1956 
Bom 1 (11) (DB). 

(2) The Madras Entertainment Tax (Andhra 
Amendment) Act. 1955, Sec. 4-A Ls not ultra 
vires the power of provincial Legislature. A 
1959 Andh Pra 461 (463) (DB). 

(3) The word ‘Cinemas' Ls mentioned in 
Entry 33. The word ‘Amusement’ includes 
Cinemas. Tax on Cinema shows is covered by 
List 2, Entry 62 and is valid. Mvsore Cine¬ 
matograph Show Tax Act (16 of 1951), Sec. 3. 

A 1959 SC 894 (896) 00 A 1959 Andh Pra 461 
(463). 

(4) Held on facts, reasons for or basis of 

Theatre Tax imposed by Allahabad Nagar Maha- 
palika is not possession of particular profession 
or calling but giving of one or more shows or 
exhibitions and the tax Ls covered by Entries 33 
and 62 of this list — Therefore, it is not hit 
by Article 276. 1969 All LJ 295. 

(5) Imposition of theatre tax by Allahabad 
Nagar Mahapalika — Graduation of tax in ac¬ 
cordance with value of cinema building is based 

S° nfll and intelligible grounds. 1969 All 
LJ 295. 

Schedule 7, List 2, Entry 34 

(1) Gambling would include any activity or 
undertaking whose determination is controlled 
or influenced by chance or accident and which 

undertaking is undertaken or activity entered 
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35 Works, lands and buildings vested in or in the possession of the 
State. 

[Government of India Act, 1935, Item 8.] 

36. [Omitted by the Constitution (Seventh Amendment) Act, 1956, S. 26 
(1-11-1956).] " 

37. Elections to the Legislature of the State subject to the provisions of 
any law made by Parliament. 

[Government of India Act, 1935, Item 11.] 


38. Salaries and allowances of members of the Legislature of the State, 
of the Speaker and Deputy Speaker of the Legislative Assembly and, if 
there is a Legislative Council, of the Chairman and Deputy Chairman thereof. 

[Government of India Act, 1935, Item 12.] 

39. Powers, privileges and immunities of the Legislative Assembly and 
of the members and the committees thereof, and, if there is a Legislative 
Council, of that Council and of the members and the committees thereof; en¬ 
forcement of attendance of persons for giving evidence or producing docu¬ 
ments before committees of the Legislature of the State. 

[Government of India Act, 1935, Item 12.] 

40. • Salaries and allowances of Ministers for the State. 

[Government of India Act, 1935, Item 12.] 


Schedule 7, List 2, Entry 34 (contd.) 

“V® v consciousness of risk. A 1956 Bom 
1 (o) (DB). 

(2) A lottery has been described as a scheme 
tor distributing prizes by lot or chance and 
constitutes gambling. A 1956 Bom 1 (6) (DB). 

wl A prize competition, success wherein 
ooes not depend to a substantial degree upon 

skill, is of a gambling nature. 

1959 Cr* LJ 6 SOT 710 ’ " A 19 ®» Ca ' 141 (145) = 

.Th® West Bengal Prize Competition Act 
, *^57) and rules framed thereunder came 

withm purview of this entry and were per- 

LJ 307 VaHd ' A 1959 Cal 141 (145) : 1959 Cri 

(5) Resolutions by State Legislatures surren- 
nng control and regulation of prize compe- 
tions to the Parliament — Power to tax bet- 
g and gambling cannot be said to have been 
(599) Cred t0 Par,iament « A 1962 SC 594 

subject of betting and gambling in 
.9^ L^t II and the taxes on betting 
gnd gambling as given in Entry 02 of List II 

A 1962° SC 594^ (||^ ately M separate P°'ven. 

ffflmV,lf OVVer 3^ State to tax income from betting, 
JR"™* lotteries — The provision dots 

comp State to levy tax on such in- 

X?^ 1974 . Tax LR 885 (Ail). 

Entrv ^f r . e . an a PParent overlapping between 

W75 y &£ Entry 34 in Urt II. A 

(Agricultural Produce and Live 
ground M f arkets Act, 1966 is not invalid on 
° f _ re Pugn anc y of State law to law 
nm Par V»ent. A 1975 Andh Pra 58. 

I ,-of T ' T tocre U overlapping between Entry 34. 

SLS and ?? try 40 * List 1 but List 1 wui 

organL^u 1 1 State lotter y not lawfully 

anState it amounts to betting 

State 8 ?/!* an £ falIs Wlthin Entry 34 of the 
conm-w 4.^1 S . tate Government is therefore 
It to .les^late in respect of the same. 

also take even executive action in 


spect of the unlawful lottery of another State. 
A 1971 Bom 332 (341). 

(12) Pondicherry Chit Funds Act falls under 
Entry 7 of List 3 and not under Entry 45 of 
List I or Entry 30, List II. It also does not 
fall within Entry 34 of List II of Sch. 7 of 
the Constitution. It is within the legislative 
competence of the State Legislature. A 1972 

(13) The Entry, gambling and betting in the 
State List as a subject of legislative power, can 
be invoked by the Legislature in prohibiting 
betting simpliciter on horse races or betting 
and gambling on horce races. A 1976 Mad 
238 (244). 

Schedule 7, List 2, Entry 35 

(1) The word ‘building’ is a word of differ¬ 
ent meanings in different contexts. It may in¬ 
clude a railway embankment though in ordinary 
language this would not be spoken of as build¬ 
ing. A 1951 Cal 294 (295, 296) (DB). 

(2) A building need not be a completed 
structure; it is sufficient that it should be a 
connected and entire structure. A 1951 Cal 
294 (296) (DB). 

(3) Maharashtra State Agricultural Lands 
(Ceiling on Holdings) Act (27 of 1961 as 

amended by Act, 13 of 1962), Section 28 _ 

Section 28 falls under Entry 35, List 2 of 7th 
Schedule to Constitution and is valid. A 1968 
SC 1395 (1401) : 1968 Lab IC 1525. 

(4) Bihar Land Reforms Act (30 of 1950). 
The pith and substance of the Act falls within 
Item 35 of List II. A 1953 Pat 337 (337, 338) 
(DB). 

Schedule 7, List 2, Entry 37 

(1) The words “subject to the provisions of 
any law made by Parliament” occurring in this 
entry only mean that the Parliamentary statute 
would have preference over a State law in 
case of repugnancy and that whenever a law 
is made by the State Legislature in exercise of 
its legislative powers under this entry, that 
law will be subject to the provisions of a Par¬ 
liamentary statute. The Representation of the 
People Act, 1951, is such a Parliamentary sta¬ 
tute. A 1954 Madh B 111 (112) (DB). 
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41. State public services; State Public Service Commission. 
[Government of India Act, 1935, Item 6.] 


SCHEDULE 7, LIST 2, ENTRY 41 
, o SYNOPSIS 

1. Scope. 

2. Powers Re: State Public Services, 
o. Integration of Services. 

4. Integration of Services among new States. 

c ft* Un ^ versit y of Rajasthan Act 
(46 of 1956) falls under Entry 11 and not 
under Entry 41. (1970) 2 SCR 559. 

Q The scope of Entry 41 of List II of the 
Seventh Schedule is wider than the matter of 
regulating the recruitment and conditions of 
service of public servants under Article 309. 
By virtue of Arts. 246, 309 read with Entry 41, 
Lut H, therefore, the State Legislature hac] 
legislative competence not only to change the 
service conditions of the State Civil Servants 
with retrospective effect but also to validate 
with retrospective force invalid executive orders 
retiring the servants, because such validating 
legislation must be regarded as subsidiary or 
ancillary to the power of legislation on the 

(2256? C0Vefed by Entry 41 * A 1976 Sc 2250 

(3) Entry 41 thereof confers exclusive juris¬ 
diction on State Legislature to enact laws re- 
giilatmg public servants as well as to State 
£\/A C i.v Servlce Commission. 1978 Lab IC 7 

(o> (All). 

(4) State Government in exercise of execu- 

bve powers under Article 162 read with Entry 
41 of List II, can frame rules for recruitment 
to different services. Once statutory rules are 
made, they prevail over previous executive in- 
structioas or rules in case of inconsistency. 
1971 Lab IC 1029 (1035) (Guj). X 

(5) The age of retirement of an official in the 
service of the State is a condition of service 
and hence it squarely falls within Art. 309 read 

VS* u y ro 1 -rno L /oS 11 of the VIIth Schedule. 

1975 Lab IC 799 (811. 812) (Kant). 

('6) As the State Legislature has overriding 
power under Article 309 and Entry 41 of 
I.ist II the Governor’s power to make rules 
under Article 309 on a matter relating to con- 

£ t v? n * u se ,7 , . ce continues only until provision 
in that behalf is made by or under an Act of 

a \AM a /M ^ g, i a \ ure * 1977 Lab IC 1134 
(1140) (Madh Pra). 

(7) In view of Entry 41 in List II, the State 
Legislature can make law not only in respect of 
nia ters on which the Government is empower- 
ed to make regulations or which have been 
sneeihcally mentioned in the Constitution but 
also in respect of matters on which there is 

moHISmS (R .t Conititution - 1976 Lab IC 

(8) The power under Article 309 to regulate 
recruitment and conditions of service could be 
exorcised in respect of cadres or posts created 
until they are abolished. But the power to 
c^'^te or abolish the posts is not a power 
which falls under Article 309 of the Constitu- 
bon. The said power is included in Entry 41 
of the State List. Therefore under Entry 41, 
the State Legislature has the power to make 
Jaws regulating the creating and abolition of 
posts and all other matters relating to public 


services and posts, which also includes matters 
relating to recruitment and conditions of ser¬ 
vice. The executive power of the State is co¬ 
extensive with that of the Legislature in view 
of Article 162 of the Constitution. Therefore 
in the absence of any law made by the Legis¬ 
lature, the executive has the power to create 

? r r a oo°i ,o^ y post or P° sts * < 19 80) 1 Kant 
LrJ 394 (396). 

/,A Po ^ ers Re: State Public Services.—» 

(1) By virtue of Article 372, until Parliament 
has made a law under Art. 16 (3) the .existing 
laws continue to be in force and are not hit 

A*- ( ?\ A 1955 Orissa 113 (115) (DB). 

(Orissa Administrative Service and the Orissa 
Subordinate Administrative Service (Recruitment) 
Rules, 1950, Rule 5 — Does not violate die 

Fundamental Rights guaranteed by the Consti¬ 
tution m Article 16.) 

(2) Prescribing a language qualification is not 
covered by Art. 16 (2) and such a qualification 
may be laid down by the rules made under 
Art^e 309, or continued in force under Arti¬ 
cle 372. A 1955 Orissa 113 (115) (DB). 

(3) There is nothing in terms of Article 309, 
Proviso, which abridges power of executive to 
act without a law under Article 162 in respect 

J ubI,c Ser vmes. A 1966 SC 1942 

IC 94 68I (DB) 1969 MyS 186 (191) : 1969 

i (4 LJ he ? tate Government, in view of Arti¬ 
ste 1 i 62 . Entr >' 41 of List H read with 
Article 309, has power to equate one or more 
posts in the State services as well as the power 
to bx seniority' amongst its officials. A I960 
Mys 95 (97) (DB). 

(5) The Legislature of a State, having ex¬ 
clusive powers under Article 246 to make 
laws with respect to public services of that 
State, has ordinarily also power to legislate on 
all matters incidental and ancillary to such 
services. A 1961 Mys 210 (214, 215) (DB). 

(6) State Legislature is competent under 
Entries 41 and 5 in List 2 to enact Chap. 14 
or Maharashtra Zilla Parishads and Pancnayat 
Samitis Act (5 of 1962) relating to “provisions 
as to services’ — It is entitled to authorise the 
Government to constitute services for each 
Zilla Parishad. Zilla Parishads are obliged to 
accept allotted Government servants on terms 
not disadvantageous to such allotted servants. 

A 1967 Bom 482 (503) : 1968 Lab IC 368 

(DB). 

(7) Articles 245 and 246 of the Constitution 
read with Entry 41 of the State List authorise 
legislation both for creation and abolition of 
posts subject to restraints and limitations impos¬ 
ed by the Constitution. A 1964 Mys 84 (106) 
(DB). 

(8) Rule 3, Mysore State Civil Services 
(General Recruitment) Rules, 1957. no bar for 
making appointments under State’s executive 
power, without framing of statutory rules. A 
1966 SC 1942 (1945). 

(9) The State Government has executive 
power in respect of “State Public Services*'. 

A 1966 SC 1942 (1944) 00 1968 Lab IC 1605 
(1617) (DB) (Raj). 

(10) Rajasthan Medical Services (Collegiate 
Branch) Rules (1962) (as amended on 22-8- 
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Schedule 7, List 2, Entry 41 — Note 2 (contd.) 
1966) made under proviso to Article 309, there¬ 
fore, do not transgress the field covered by the 
University of Rajasthan Act (46 of 1956). 1968 

Lab IC 1605 (1617) (DB) (Raj). 

(11) The Governor is competent to make 

rules regulating the recruitment to the posts 
and the conditions of service of persons ap¬ 
pointed to Rajasthan Medical Services “Colle¬ 
giate Branch’*. 1968 Lab IC 1605 (1617) 

(DB) (Raj). 

(12) Mysore Public Works Engineering De¬ 

partment Services (Recruitment) Rules, 1960 
(as amended on 23-8-1961) though assumed 
void so far they were made to operate retro¬ 
spectively, appointments of Assistant Engineers 
made by Mysore Government Notification 
No. P. W. 10 SAG 59, D/- 31-10-1961, con¬ 

sidered validly made in exercise of executive 
power under Article 162. A 1966 SC 1942 
(1944). 

(13) Article 309 is subject to the other pro¬ 
visions of the Constitution. The Parliament 
has power by a law referred to under Art. 4 
to ycst in the Central Government power 
which might ordinarily form an element of 
executive powers of the State so as to bring 
about diminution of that power. (1967) 2 Mys 
LJ 544 (DB). 

. . ., _ _ _ s power to make law under 
Entries 41, 11 and 14 of List II, Schedule 7 of 
Constitution of India is subject to provisions 

?Qfto rt ?' u 1 14 and 1® of t ^ le Constitution. 

1969 Lab IC 730 (734) (DB) (Mys). 

a ( . 15 ,L M ^ ore University of Agricultural Science 
Act (22 of 1963), S. 7 (5) is unconstitutional, 
lne legislature had no competence to subs ti¬ 
ff te for the Government servants working in 
tne institutions referred to in Sec. 7 (4) a new 
master • or to terminate their services in civil 
posts. 1969 Lab IC 730 (737, 738) (DB) (Mys). 

(16) A rule regulating promotion is a condi- 
a°n of service. When there is provision for 
promotion any variation of the rules regulating 
promotion will amount to a variation of the 
(DB) °n ° f service - (1967) 2 Mys LJ 544 

°/ L,st 11 stands subordinate 
to Arts. 4, 73 and 162 and cannot avail to 
give the State, the exclusive power in the mat¬ 
ter ot integration. Nor does Article 309 give 
uch power. State Government’s powers in 
tn f \hT attei c Er u to ^ be ® xerc,se d in subordination 

Ke r th nS aiBMm Govemment A 1970 

3. Integration of services_(1) The execu- 

inchnfe^fb ° f the State 9 0vemment normally 
includes the power to make an integration of 

List n Ice A a ^Qm e \^ rtic o^ 16 / 2 and Entr y 41 “ 
IMS Gui A 23 9 (i) X 210 (215) ©B) " A 

ttaf ^ <5) °i , the States Reorganise 

Of the d n0t '™ p]y that ‘power’ 

the Stat 5 G °vemment m connection with 

taken tegratl ° n °u f se ™ ces thereby wholly 

iolelv 3 ° r , that * e same fa wholly and 

A wVgW (37, 38) (ra)?^ 1 G ° Vemmeat 
[See also A 1969 Punj 34 (401.1 
1 see A 1961 Mys 210 (218) (DB).] 


“A” in the citations 
IVol. 10] 4 A. M. 29 


4. Integration of services among new States. 
— (1) Inter-State seniority list or new State 
Govemment servants is to be prepared only by 
Central Government and not by State Govern¬ 
ment —- State Govemment can prepare a pro¬ 
visional list — States Reorganisation Act (1956), 
Section 115 (5). A 1966 Mys 95 (97, 98) (DB). 

(2) Provisions of Section 115 (5) of the States 
Reorganisation Act, 1956 would be fully satis¬ 
fied if power of the State under Article 162 is 
made subject to any directions which the Cen¬ 
tral Government may give to the State Gov¬ 
ernment in connection with the integration of 
services. A 1965 Guj 23 (35) (FB). 

(3) The State Govemment had the right 
and authority to frame the Punjab Service In¬ 
tegration Rules, 1957 in exercise of the powers 
conferred on it by the proviso to Article 309 
and to equate the two units of the services in 
question in exercise of its executive power 
under Article 162 read with Entry 41 of 
List II subject to the control and direction of 
the Central Govemment. A 1969 Punj 34 (41, 
42). 

(4) Integration of services on reorganisation 
°r states — Central Government taking help 
ot State Govemment in the matter was held 
to be valid — States Reorganisation Act (1956) 

W 5 JFK A J£ 68 „ sc 8S ? ( 856 > 857 )- <a 

1964 Madh Pra 307, Reversed.) 

(5) Questions whether the power of integra¬ 
tion is exclusively conferred upon the Central 
Govemment under Section 115 of the States 
Reorganisation Act (1956) and whether the 
power of the State Government in the matters 
ot integration under Article 162 read with 
Entry 41, List II remains unaffected except to 
the extent that the State Govemment must 
carry out the directions of the Central Govern- 

men were left open. A 1968 SC 850 (854, 

o55J. 

(6) The power given to the Central Govern¬ 
ment to ensure fair and equitable treatment 
continues to be available until the last of the 
official allotted to the new State retires. (1967) 

2 Mys LJ 544 (DB). 

(7) Senioriy list prepared by the State Gov¬ 
ernment would continue to be valid and en- 
torceable till the Central Government prepares 
a seniority list under Sec. 115 (5) of the States 
Reorganisation Act, 1956 unless the same is re¬ 
vised according to law by the State Govem¬ 
ment. A 1966 Mys 95 (98) (DB). ^ overn 

(8) Appointment of official by transfer from 
one Department to another is no part of pro¬ 
cess of integration — Transfer is not depen¬ 
dent on completion of integration by Central 
Govemment — Mysore Govemment Serving 

73 e "81 I ) it a)B I ) U,eS (1957)> RuJe 6 - A 1968 Mys 

I he ^i Si0n • r f gard i n g integration relates 
back to the Appointed Day’ under the Act 

The exdusive power of the State vested by 

tiie Constitution under Entry 41 of List IT of 

ff^ule VII on the subfcg of ‘State Pull* 

1" h ,? s been curtailed only to the limited 
extent of the power of integration conferred by 


stands for AIR 
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of th f' r 1*5/f n .f ° r DS ’ * ha * ! s to Sfl y> Pensions payable by the State or out 
oi tne Consolidated Fund of the State. 

[Government of India Act, 1935, Item 7.] 

43. Public debt of the State. 

[Government of India Act, 1935, Item 5.] 

44. Treasure trove. 

[Government of India Act, 1935, Item 21. J 
xu. if*. revenue, including the assessment and collection of revenue 

aH o^u^ ^ ~ ~ ^ = 

[Government of India Act, 1935, Item 39.] 


Schedule 7, List 2 Entry 41 — Note 4 (contd. 
thejarhament nnder S. 115 (5) on the Centra 
Government. A 1968 Mys 73 (81) (DB). 

(10) Reparation of inter-State Seniority List: 
by the Central Government constitutes part oi 
func ^°n of division an^ integration of ser- 
h lf V c Ste< ^ iTk ( ^ entTa! Government by vir- 

(DB) f SeC ' 115 5 ' A 1968 Mys 73 (80) 

Schedule 7, List 2, Entry 42 

/? \ A , State law made under this entry 
which deprives a person of his property with- 

A r 'Li! y, ?i i 0 u co ^ pen - ation would be hit h V 
Article 31 of the Constitution and would be 

unconstitutional. A 1955 Hyd 44 (48) (DB) 

oV y iqS) baC L (Ab q 0 l !-V? n ° f C A ^ h , Grants) Act (33 
oi 195^), Sec. 3 (1) — Abolitions of nhsums 

under Section 3 is invalid as infringing Art 31.) 

P ° Wer i of , the State Legislature to 

cd nr Iaw 7 , “ K,er & 1S entry cannot be fetter- 
ed or limited by any obligation which had 

b.en undertaken by the State. Therefore the 
Ix f . | | — * was validlv brought 

19?f) R the ? ta £ of Sanrashh-a from 15-3- 
1 . o() by virtue of this entry cannot be impug- 

ed only because it is i n violation of anv clause 
in the covenant. A 1956 Sau 119 (120) (DB). 

SCHEDULE 7, LIST 2 , ENTRY 45 

SYNOPSIS 

1 . “I,and revenue”. 

2. Scope. 

3. “Maintenance of land records**. 

4. This entry and Article 31 (I) and (2>. 

?' «T Cts i aI1,ng under this entry — Instances. 
1 . Land revenue”— ( 1 ) The definition of 
j* ] revenue given in Section 2 of the Bengal 
: <I R« S a b Act (11 of 1859) and S<*> 

(7 ViSno? 1 * R n , gal Land R °venue Sales Act 
A [ eo ude malikana**. (1904) 31 Ind 

A PP 52 (PC). 

(2) The expression as defined in the Bombay 
Revenue Jurisdiction Act (10 of 1876) was held 
not to include the duties leviable on the manu¬ 
facture of spirits or the taxes on the tapping 
of toddy trees. (1885) 9 Bom 462 (466, 467) 
(PB). (Per Birdwood J.) 

(2-A) Cess customarily levied as public 
revenue due to Government referred to in Seo- 
hon 12 of the T. C. Land Tax Act (15 of 1955) 
is land revenue under Entry 45. A 1963 Ker 
31 (42). 

(3) There is now a general consensus of 
opinion that land revenue should be regard* J 
as a tax and not a rent. Any chunk or s 11 ' 
cut off from profits of an individual is a 1 



notes tax.) 


„ (4) The expression “land revenue” in 
Entry 45 means a share in the produce of land. 
Given that meaning it only empowers the State 
to charge a share in computed money value of 
the produce of land. The entire entry deals 
with the characteristic of this tax. (1967) 1 
Andh WR. 399 . (Andhra Pradesh Land Revenue 
(Af*ditional Assessment and Cess Revision) Act 
1962) (as amended by A. P. Act 23 of 
1962) — No indication in Acts that additional 
assessment is share of produce of land — Sec¬ 
tions 3 to 5 of Act 22 of 1962 also unconstitu¬ 
tional as offending Articles 14 and 19 (1) (0.) 

(5) Land Revenue — Surcharge on land 
revenue being merely enhancement of land 
revenue and not a tax on land revenue it is 
within legislative competence to levy surcharge 
on existing land revenue. A 1971 SC 2377. 

( 6 ) Enactment passed with primary object to 
regulate, control and restrict particular activity 

— Revenue collected in exercise of that power 

— Collection is neither tax nor fee — Primary 
purpose of S. 18-A of Cochin Abkari Act (I of 
1077) being to restrict sale of liquor, revenue 
collected to achieve that purpose does not be¬ 
come tax or fee. A 1971 Ker 146 (FB). 

(7) While computing income from property, 
amount of Urban Land Tax levied under T N. 
Act 12 of 1966 cannot be allowed as deduction. 
Urban Land Tax is wholly different from land 
revenue under Land Revenue Act. 1978 Tax 
LR 279 (280) (Mad). 

2. Scope.— (1) This entry empowers the 
State Government to legislate in regard to 
land revenue, acting directly in the matter and 
enacting in respect of all or some existing as¬ 
sessments that the same should be increased as 
from a specified date to a specified amount 
A 1944 FC 62 (65). 

(2) No grant, whether with or without consi¬ 
deration, can affect the legislative power of the 
State, nor can any legislative Act bind the 
same or the succeeding Legislatures. A 1956 
Assam 33 (38, 47> (SB) 00 A 1960 Madh Pra 
372 (374) (DB). (C. P. and Berar Revocation 

of Land Revenue Exemptions Act (37 of 1948) 
is valid.) 

[See 1960 Ker LJ 112. (Imposition of land 
tax on F.davagai lands under T. C. Land Tax 
Act (15 of 1955).)] 
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46. Taxes on agricultural income. 
[Government of India Act, 1935, Item 41.] 


Schedule 7, List 2, Entry 45 — Note 2 (contd.) 

(3) The State has a sovereign right to im¬ 

pose land revenue on the proprietors who are 
full and absolute owners of their lands and 
this revenue is a part of a statutory liability. 
A 1956 Assam 33 (44) (SB). (Per Ram 

Labhaya, J.) 

(4) Legislation on resumption of Jagirs is one 
relating to lands and land re-venue and falls 
under Entries 18 and 45 ol List II. A 1962 
SC 1305 (1313). (Punjab Resumption of Jagirs 
Act (39 of 1957).) 00 (1963) 2 Mys LJ 164 
(FB). (Bombay Merged Territories and Areas 
Jagirs Abolition Act (1953).) 00 A 1966 Guj 
149 (157) (DB). (Bombay Merged Territories 
and Miscellaneous Alienations Act (22 of 1955.) ) 


(5) The power to legislate on a subject in¬ 
cludes power to repeal, modify or amend any 
previous law on the subject. A 1960 Madh 
Pra 372 (374) (DB). (C. P. and Berar Revo¬ 
cation of Land Revenue Exemptions Act (37 of 
1948).) 4,0 A 1962 SC 1305 (1313). (Punjab 

Resumption of Jagirs Act (39 of 1957) — 
Amendment of, by Amending Act of 1959 — 
Amendment held intra vires.) 


(6) Taxes on lands and buildings — Inter¬ 
pretation of Statute imposing tax on lands 
only — Falls under Entry 49 and not under 
Entry 45. A 1970 SC 169 (176, 177). 

(7) Taxes on lands and buildings — Inter¬ 
pretation of statute imposing tax on lands only 
— Falls under Entry 49 and not under Entry 45. 
A 1970 SC 169. 


3. “Maintenance of land records”.— (1) It 

would be within the scope of Entry 45 to 
enact the law relating to records showing how 
the lands have been dealt with in the past; 
what are the rights and liabilities pertaining to 
these lands, how the records are to be main¬ 
tained and preserved, where they should be 
kent and in whose custody they should he 
lodged. The expression “maintenance of land 
records” would mean not only the act of main¬ 
taining them but all things incidental to the 
keeping and maintenance of such land records. 
A 1962 Guj 18 (19). 


4. This entry and Article 31 (1) and (2).— 

(1) The mere increase of an assessment for 
land revenue does not involve any acquisition 
of the land or any right in or over immovable 
property. In such a case there is no transfer¬ 
ence to the State Government or any other 
person of any land or rights in or over im¬ 
movable property, which remain in the same 
possession or ownership as immediately before 
me increase of the assessment. A 1944 FC 62 
(65) A 1960 Andh Pra 461 (464) : 1960 

Andh LT 251 (DB). 


(2) The right to enjoy land free from land 
revenue is not property in the eye of law. 
There can therefore be no acquisition of the 
n ght to enjoy landed property free of land 
revenue and no question of paying compensa¬ 
tion arises when the land is assessed to land 
revenue. A 1956 Assam 33 (36, 38, 45, 48) 


(SB). (ILR (1953) 5 Assam 200, Affirmed.) 00 
A 1960 Madh Pra 372 (375) (DB). 

5. Acts falling under this entry — Instances. 
— (1) The following are some other instances 
of Acts falling within this entry : 

(a) Kerala Plantations (Additional Tax) Act 

(17 of 1960). A 1964 Ker 141 (142, 

143). 

(b) Bombay Land Tenures Abolition (Re¬ 

covery of Records) Act (50 of 1953). 

A 1962 Guj 18 (20). 

(c) Bengal Public Demands Recovery Act 

(1913). A 1964 Cal 165 (172) (DB). 

(Act is covered by Entries 3 and 45.) 

(d) Bengal Public Demands Recovery (Vali¬ 

dation of Certificates and Notices) Act 

(11 of 1961). A 1964 Cal 165 (172) 

(DB). 

(e) Saurashtra Local Development Fund Act 

(26 of 1956). A 1959 Bom 43 (47). 

Schedule 7, List 2, Entry 46 

(1) This entry and Entry 82 of List 1 are 
complementary to each other. A 1942 FC 8 
(14). 

(2) Taxation is considered as a distinct mat¬ 
ter for the purpose of legislative competence 
and the power to tax cannot be deduced from 
a genera! legislative entry as an ancillary 
power. A 1969 Mys 23 (35) (DB). 

(3) The imposition of agricultural income- 
tax by the Bihar Agricultural Income-tax Act 
(7 of 1938) on income derived from perma¬ 
nently settled estates does not in any manner 
whittle down or derogate from the assurances 
given to the zamindars and landholders bv the 
Bengal Permanent Settlement Regulation (1 of 
1793). The reason is that the two pieces of 
legislation do not deal with the same subject- 
matter. A 1942 FC 8 (13, 14) 00 A 1930 PC 
209 (214). (A 1925 Cal 598, Affirmed.) 

(41 For the meaning of the term ‘agricultural 
income*, the Courts have got to look to the 
terms of the definition in Sec. 2 (1), Income-tax 
Act. 1922. and construe the same regardless of 
anv other considerations. A 1957 SC 768 (773). 
(A 1954 Cal 225 (231), Affirmed.) °° A 1964 
SC 572 (574) 00 A 1962 Ker 110 (115) (DB) 
°° A 1958 Cal 585 (591). 

(•5) The income derived from the sale of tea 
grown and manufactured by the seller is not 
solely derived from agriculture. It is partly 
derived from land by agricultural operations 
and partly from business. The power of State 
Legislature to make law in respect of taxes on 
agricultural income arising from tea plantations 
is limited to legislating with respect to agri¬ 
cultural income determined in accordance with 
Rule 24 of the Income-tax Rules (1922). Ex¬ 
planation added to definition of “agricultural 
income” in Section 2 of Kerala Agricultural In¬ 
come-tax Act (22 of 1950) in substance adopts 
what has been provided in Rule 24 A 1963 
SC 760 (764, 765). 
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47. Duties in respect of succession to agricultural land. 
IGovemment of India Act, 1935, Item 43.] 


48. Estate Duty in respect of agricultural land 
[Government of India Act, 1935, Item 43-A (as* 
Estate Duty) Act, 1945 (8 and 9 Geo. VI, C. 7) ] 


inserted by the India 


49. Taxes on lands and buildings, 
[Government of India Act, 1935, Item 42.] 


Schedule 7, List 2, Entry 46 (contd.) 

( 6 ) Taxes on agricultural income would com¬ 

prise within their scope even income from 
forestry operations provided it falls within the 
definition of agricultural income in Sec. 2 (1), 
Income-tax Act, 1922. A 1957 SC 768 (772). 

(Affirming on appeal A 1954 Cal 225.) 

(7) A State Legislature is entitled to impose 
a tax on some categories of agricultural income 
and not impose it on others.. A 1942 FC 8 
( 10 ). 


Schedule 7, List 2, Entry 47 

. The words “devolution” or “succession'* 
imply passing of property to another on death 
. a person and cannot apply to transfers inter 
vivos. Tax on gifts of agricultural land sought 
to be levied by the Gift Tax Act (1958) does 
not come withm the ambit of either Entry 18 
?^„5 ntry , 47 ’ A 1962 K er 97 (104) (DB) A 

Ilf 3 (119) (DB) (423) (DB> " A 1980 A “ dh ^ 


( 8 ) A State law relating to agricultural in¬ 
come-tax cannot be held to be invalid merely 
because the definition of ‘agricultural income' 
in that Act is narrower than the one given in 
the Income-tax Act, 1922. A 1942 FC 8 (10). 

(9) The Bengal Agricultural Income-tax Act 
(4 of 1944) does not increase the jurisdiction of 
the Legislature which it does not possess. It 
does not provide for assessment of an income 
which is not agricultural income. A 1958 Cal 
585 (591). 

(10) The levy of agricultural income-tax on 
the income derived from the cultivation of 
tobacco under the T. C. Agricultural Income- 
f*ix Act (22 of 1950) is not beyond the powers 
oMhe^te Legislature. A 1961 Ker 111 

(11) Section 65(4) of the Madras Agricultural 
Income-tax Act (5 of 1955) is not beyond the 
legislative competence of the State, provision 
is also not unconstitutional on ground of being 
repugnant to Article 19 (1) (f). A 1964 Mad 
556 (559) (DB). 

(12) Parliament has committed no trespass 
whatever on the State field of legislation in 
imposing a tax on net wealth under Wealth 
Tax Act (1957), part of which mav have sprung 

(115) (DB) U ) lura I income. A 1962 Ker 110 

(13) The words ‘any law relating to taxation 
of income or profits* in Wealth Tax Act (1957), 
Section 2 (m) (iii) are wide enough to include 
the Bihar Agricultural Income-tax Act. It can¬ 
not be presumed by reference to Entry 46 of 
List II of Schedule 7 of the Constitution that 
the Parliament could not have intended to in¬ 
clude the Bihar Agricultural Income-tax Act, 
in the said words. 1972 Tax LR 1753 (FB) 
(Pat). 

(14) There is nothing in the Scheme of the 
Act or the objects and reasons which goes to 
indicate that it was intended by the Legislature 
to give the phrase ‘agricultural income* a wider 
meaning than given to it under the Income-tax 
Act, 1961. The Act is therefore not beyond 
the legislative competence of the State Legisla¬ 
ture. TLR 1974 Bom 649 (665, 666 ). 


Scheduule 7, List 2, Entry 48 

PI The , expression “agricultural land” has 
been defined either in the Estate Duty Act 
(1953) or in the Constitution. “Agricultural 
land is a land on which a prudent owner will 
undertake any of the processes of farming in 
its widest sense. The fact that a particular 
area is being used for agriculture may indicate 
that the land is agricultural in character. But 
recurrent user is by no means conclusive. 
1966 Ker LT 1149 (DB). 

(2) There is no warrant for the assumption 
that Entries 86, 88 of List 1 and Entry 48 of 
List II form a special group embodying any 
particular scheme. A 1970 SC 169 (175). 

(3) Acts relating to taxation on lands and 
buildings — Competency of State Legislature 
to enact — Madras Act (XII of 1966) is not 
beyond competence of State Legislature. A 
1970 SC 169. 

SCHEDULE 7, LIST 2, ENTRY 49 

SYNOPSIS 

1. Tax on land and buildings. 

2. Basis of Tax. 

3. Entry 49, List 2 and Entry 86, List 1 — 

Distinction. 

1. Tax on Land.—. (1) In order to see under 
what entry a particular tax falls. Courts must 
examine the essential features of the tax and 
consider the pith and substance of the legisla¬ 
tion. A 1949 FC 81 (86) 00 A 1940 Bom 65 
(70) (FB) 00 A 1954 Bom 188 (191, 192) (DB). 

(2) It is not the name of the tax but its real 
nature which determines into what category the 
tax falls. A 1948 All 382 (386, 389) (FB). 

(3) Taxes on lands and buildings — Scope of 
entries — Statute imposing tax on lands only 
— Falls under Entry 49 and not under 
Entry 45. A 1970 SC 169 (177). 

(4) A tax on property is confined to im¬ 
movable property and clearly falls within the 
jurisdiction of the State Legislature by virtue 
of Item 49, List II U. P. Town Areas Act (2 ol 
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Schedule 7, List 2, Entry 49 — Note 1 (contd.) 
1914) is within the competence of State Legis¬ 
lature. A 1969 All 40 (42) (FB). 

(5) The word ‘lands* in Entry 49 of List 2 
is wide enough to include all lands whether 
agricultural or not, and it would be plainly un¬ 
reasonable to assume that it includes non-agri- 
cultural lands but does not include agricultural 
lands. A 1962 SC 1563 (1568) 00 A 1964 Mad 
556 (560) (DB) A 1960 Andh Pra 115 (118) 
(DB). 

( 6 ) Land in Entry 49 includes land on which 
forest stands —r Taxation on land on which 
forest stands is permissible and legal under 
Entry 49 — Entry 49 and Entry 18 deal with 
entirely different subjects. A 1961 SC 553 
(564) 00 A 1963 Ker 31 (42). 


of the latter cannot fall under Entry 49, List 2. 
A 1967 All 19 (23) (DB) 00 A 1965 Punj 65 
(67, 68 ) (DB) 00 A 1960 Andh Pra 115 (117) 
(DB). 

[But see A 1962 Mys 269 (275) (DB). (A 
1960 Andh Pra 115, Dissented from.)] 

(15) ‘A* taking agricultural land on lease and 
giving it for cultivation to various tenants and 
was thus working as contractor — Punjab Dis¬ 
trict Board levying Professional Tax on *A* for 
this —- Held the tax could not be regarded as 
a tax in respect of any property within the 
meaning of Section 30 (b) of the Punjab Dis¬ 
trict Boards Act. It was essentially a tax on 
profession, trade or calling. (1959) 61 Pun LR 
309 (313). 


(7) Imposition under Section 62, Assam Local 
Self Government Act of tax on land used as 
market is tax on land though its incidence which 
falls upon land depends upon the use of land 
as a market and is within competence of State 

legislature. A 1965 SC 1561 (1563) °* A 1959 
Assam 221 (226) (SB). 

( 8 ) If the State Legislature had power to 
levy a tax only on land and buildings the same 
could not be levied on machinery contained in 
or situate on the building even though the 
machinery was there for the use of the build¬ 
ing for a particular purpose. Therefore, R. 7 
(2) of the rules framed under the Bom. Act 
LIX of 1949 was beyond the legislative com¬ 
petence of the State. A 1961 SC 1801 (1814). 

(9) Whether tax on lands and buildings has 
acquired the special meaning as tax on build¬ 
ings for local purposes imposed by local auth¬ 
orities only (Quaere). A 1966 Ker 14 (16). 

(10) It cannot be contended that property tax 
be levied on lands and buildings from which 
owners derive gains and profits only. A 1963 
Punj 354 (357) (DB). 


(11) Section 128 (1) (x) of the U. P. Munici¬ 
palities Act makes it clear that a water-tax is 
imposed on buildings or lands or both. The 
fact that water-tax under the Municipalities Act 
j-s in reality a tax on land and buildings finds 
further support from the provisions of Cl. (a) 
of Section 129 of the Act. The State Govern¬ 
ment has power under Entry 49 in List 2 of 
Sch. VII to the Constitution of India to make 
Jaws in respect of such tax. A 1962 All 83 
( 86 ) (DB). 

(12) As agricultural lands are included in 
Entry 49 of List 2, the validity of the U. P. 
Large Holdings Tax Act would be beyond chal¬ 
lenge, as in substance and in fact, it imposes a 
tax on land holding and as such, is within the 
competence of the State Legislature. A 1962 
SC 1563 (1569). 

(IS) Power to tax lands and buildings — Can- 
n °t be used arbitrarily and in a manner in- 
SSSP'fJSpt with fundamental rights. A 1969 SC 
(379). (Kerala Buildings Tax Act (19 of 
1961), Section 4 is ultra vires.) 

, (14) A tax on lands and buildings is distinctly 
outerent from a tax on gift of lands and build- 
“gs with the result that legislation in respect 


(16) Fee under Section 284 of Indian Rail¬ 
ways Act, 1890 cannot be considered as tax od 
land under Entry 49, List 2 of Sch. 7 of Con¬ 
stitution of India. 1967 Ker LT 848 (DB). 

(17) Travancore Cochin Land Tax Act (15 of 
1955), Sections 11 and 12 —r Levy referred to 
in Section 12 is under Entry 45 of List 2 of 
the Seventh Schedule to Constitution and not 
under Entry 49. A 1963 Ker 31 (42). 

(18) There are no words to suggest that a 
tax on land and buildings is to be levied only 
for the purpose of local Government. A 1967 
Madh Pra 268 (271) (DB). 

(19) Not worded to suggest that tax mpst be 
paid only by occupier or by both. A 1967 
Madh Pra 268 (275) (DB). 


(20) The tax under this entry may be levied 
either on the owner or the occupier of the land 
and building. A 1949 FC 81 (84). (Case under 
Government of India Act, 1935, Sch. VII, List 2, 
Entry 42.) 


(21) If the tax contemplated under Entry 49 
could be levied either on the occupier or the 
owner the number of buildings owned by the 
owner cannot be taken into accoimt in charg¬ 
ing the tax. A 1965 Mys 170 (206). 

(22) See the undermentioned cases where tax 
was held to be on land. A 1965 SC 177 (182). 
(Madras District Boards Act (1920).) 00 (1969) 
1 Andh WR 505. (Andhra Irrigation (Levy of 
Betterment Contribution) Act 1955.) 00 (1969) 
1 Mad LJ 44. (Madras District Municipalities 
Act (5 of 1928).) 00 (1966) 2 Mad LJ 172 (DB). 
(Madras Urban Land Tax Act 34 of 1963.) 00 
A 1970 SC 169 (176). (Madras Urban Land 
Tax Act (12 of 1966) is entirely within the 
ambit of Entry 49.) 00 1965 All LJ 201. (U. P. 
Nagar Kshetra Bhumi Aur Bhawan Kar Adhi- 
niyam (12 of 1962).) 00 A 1965 Andh Pra 91 
(95) (DB). (Hyderabad District Municipalities 
Act (18 of 1956), Sections 97 (1) (b); 101 and 
230 (2) — Levy of general water-tax under Sec¬ 
tion 97 (1) (b) is a tax on lands and buildings.) 
*• 196 i AH WR (HC) 583. (Uttar Pradesh 
(Nagar Kshettra) Bhumi Aur Bhawan Kar Adhi- 

K. yai 2U U ; rt ?^ A £ 12 of 1962 >-> 00 A 1963 Andh 
379 (38 ° ^ DB) °° A 1963 Punj 354 (359) 
(DB). ' (Punjab Urban Immovable Property Tax 

A? < 17 , A ° f ^ 1949) °° A 1960 Andh p ra 461 
(Andhra Inams (Assessment) Act (17 of 
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Schedule 7, List 2, Entry 49 — Note 1 (contd.) 
1955).) 00 A 1959 Bom 43 (46). (Saurashtra 
Local Development Fund Act (26 of 1956), Sec¬ 
tion 4.) 

(23) “Land” includes not only the face of 
the earth but everything under it or over it. 
Hence the State Legislature can enact a law 
for levying tax in respect of the area beneath 
the surface of the earth, occupied by under- 

f round supply lines of electric power. A 1975 
C 1234 (1250) s 1975 Tax LR 1540. 

(24) “Taxes on lands and buildings” — Taxes 
levied on buildings constructed by Respondent 
— House tax levied by Gram Panchayat under 
Andhra Pradesh Gram Panchayats Act, 1964 as 
amended by Amending Act of 1974 to include 
factory within the definition of “house” for pur¬ 
pose of taxation — Rule 6 of the Rules relating 
to house tax under Act providing that machi¬ 
nery and furniture are to be excluded from con¬ 
sideration for the purpose of assessment of 
house tax — The tax is only on “buildings’* and 
does not transgress the scope of Entry 49. A 
1975 SC 2037 (2042, 2043) : 1975 Tax LR 
2013. 


A ld 1972 er SC r 845° eS *“* violate Article 19(l)(f>. 

(31) Madras Urban Land Tax Act, though 
within Entry 49 of List II, Section 6 violates 
Arts- 19 and 14. A 1971 Mad 61 (77, 78, 136) 

(32) Imposition under Maharashtra Education 
(Cess) Act (1962) is tax on lands and buildings 

Tax is authorised by EntTy No. 49 of List II 
of Schedule VII — Fact that tax has no rela¬ 
tion to services rendered is immaterial. A 1970 
Bom 154. 

(33) Levying and collecting cess for purpose 
of promoting education will be covered by term 
‘education’* — Incidence of this tax falls on 
lands and buildings — State Legislature is 
competent to impose this tax under Entry 49 
even assuming tax is not covered by Entry 11. 
A 1970 Bom 154 (158). 

(34) Gift of land is taxable under Gift Tax 
Act, 1958, S. 15 (3) — Subject-matter of gift tax 
falls under Entry 97 of List I and not under 
Entry 49, List H. A 1970 Andh Pra 126 (130). 


(25) Merely because a statute imposes tax on 
land alone it cannot be said that the statute 
does not fall under Entry 49. The legislative 
history of Entry 49 does not show that Entry 49 
relating to tax on lands and buildings cannot be 
separated. Entry 49 “Taxes on lands and build¬ 
ings” should be construed as taxes on land and 
taxes on buildings and there is no reason for 
restricting the amplitude of the language used 
in the entry. Consequently, it cannot be said 
that as Madras Urban Land Tax Act (XII of 
1966) imposes tax on lands alone, it falls under 
Entry 45 and not Entry 49 of List 2. A 1970 
SC 169 (176). 


(28) Taxes on land and buildings — Imposi¬ 
tion bv State Legislature within Cantonment 
Areas by M P. Act 14 of 1964 — Valid — 
Not barred by Entry 3, List 1 of Schedule 7 
and Section 60 of Cantonments Act A 1979 
Madh Pra 188 (190, 191). 


(27) The W. B. Multi-storeyed Buildings Tax 
Act of 1975 as well as the amendments intro¬ 
duced in 1977 are clearly covered by Entry 49 
of List II of the 7th Schedule. (1979) 1 Cal LJ 
863 : 1979 Tax LR NOC 133. 


(28) State Legislature can impose taxes and 
not merely fees on lands and buildings belong¬ 
ing to a factory. A 1975 SC 2037 (2043) : 1975 
Tax LR 2013. 


(29) Land cess imposed under Sections 78 
and 79 of Tamil Nadu District Boards Act (1920) 
is a ‘tax on lands* within Entry 49 of State List. 
State Legislature is competent to levy such tax. 
1973 Tax LR 1666 (Andh Pra). 

(30) Levy of cess under Section 27 of the 
Bombay Buildings Repairs and Reconstruction 
Board Act (47 of 1969) on residential buildings 
even though they are in sound and good condi¬ 
tion and even though they will not require struc¬ 
tural repairs for the entire period of the Act 
does not amount to an unreasonable restriction 
349 (355). 


(35) Claim for deduction of amount levied as 

urban land tax under T. N. Urban Land Tax 
Act (12 of 1966) cannot be allowed. Urban 
land tax is entirely different from land revenue 
under Madras Act of 1851. 1978 Tax LR 

279 (281) (Mad). 

(36) J. & K. Urban Immovable Property Tax 
Act is not beyond the competence of State Legis¬ 
lature and is valid. Entry 49 of List II is wide 
in amplitude and clothes State Legislature with 
the po wer to tax capital value of lands and 
buildings. Taxes levied by the State under 
Entry 49 cannot only be for the benefit of 
municipalities and local bodies but also for the 
benefit of general revenues of the State. 1974 
Tax LR 1814 (1816) (J & K). 

% 

(37) Inclusion of water cess in definition of 
the term “land revenue” is not unconstitutional. 
Word ‘revenue’ is of wider connotation than the 
word ‘tax’. A 1976 Mad 318 (319, 320). 

(38) The legislature derives the power to im¬ 
pose tax on holdings by virtue of Entry 5 read 
with Entry 49 of List II of the Seventh Sche¬ 
dule. If the legislature has power to impose 
tax it can delegate such power to other auth¬ 
ority by legislation. Both the Municipal Act 
and the Improvement Trusts Act are constitu¬ 
tional inasmuch as the legislature conferred 
power on the Municipality to collect tax on 
holdings and makes provision in S. 85 (1) of 
the Improvement Trust Act read with S. 115 of 
the Municipal Act that a portion of the collec¬ 
tion is payable by the Municipality to the Trust 
to meet the expenditure incurred by the latter 
for development, improvement and expansion of 
the municipal area. ILR 1974 Cut 865. 

(39) Water tax is always made relatable to 
land or building. Such a tax is not only auth¬ 
orised, but is also legal one. The Legislature 
had the competence to impose such a tax iD 
exercise of legislative power derived from 
Entry 49 of the State List of the Seventh Sche¬ 
dule to the Constitution. (1979) 92 Mad LW 



[The] Constitution oi India 


[Sch VII List 2 Entry 49 N 2] 455 


Schedule 7, List 2, Entry 49 (contd.) 

2. Basis of Tax.— (1) Validity under Items 49 
and 60 of List 2 of Constitution. State cannot 
legislate in respect of tax on sources other than 
those mentioned therein — But U. P. Act 10 of 
1922 which was valid under Government of 
India Act, is valid under the Constitution by 
virtue of Art. 277 and Item 82 of Union List — 
Sections 108 and 44 are not void. 1955 All WR 
(HO 520 (523) (DB). 

(2) This entry which confers power on the 
State Legislature to levy tax introduces no 
terms of limitation and does not provide for any 
particular manner in which the tax should be 
levied. A 1954 Bom 188 (191) (DB). (Case 
under Entry 42, List 2, Government of India 
Act, 1935). 

(3) A tax on land may be based on the 
annual value of the land and would still be a 
tax on land and would not be beyond the com¬ 
petence of the State Legislature. A 1965 SC 
1561 (1562) 00 A 1960 All 136 (149) (FB) 00 
A 1966 Ker 14 (17). 

(4) There is nothing in Entry 49 which indi¬ 
cates that the tax is limited only to the rate¬ 
able values i. e. annual letting values of lands 
and buildings —- Under the entry tax can be 
levied on a variety of bases — The extent of 
lands, floor areas, number of storeys etc. A 
1968 Guj 124 (140) (DB). 

(5) Where on a plain reading of a section it 
can be gathered that the tax which it levies is 
a tax on lands and buildings the fact that either 
die annual value or its market value is taken 
as the basis for calculation of the tax cannot 
make any difference to the essential character 
of the tax itself. (1968) 1 Mys L 524 (DB). 

( 6 ) The unit of taxation under Section 4, 
Mysore Buildings Tax Act (4 of 1963) is build¬ 
ing and is levied on the basis of total floorage 
of all buildings owned by an assessee in the 
same rating area. The tax levied is a tax on 
buildings and the State Legislature had full 
competence to enact the same. A 1965 Mys 
170 (178) (DB). 

(7) 'Hie use to which the land is put can be 
taken into account in imposing a tax on it with¬ 
in the meaning of Entry 49, List 2. A 1965 
SC 1561 (1562). 

( 8 ) The power of a Municipal Corporation to 
levy a tax on open land is similar in extent to 
the power of the local Legislature. A 1954 
Bom 188 (191) (DB). 

(9) The yard-stick for computation of rates 
and taxes imposed by municipalities and other 
public bodies is primarily based upon the value 
of the property which the assessee has within 
the jurisdiction of the public body concerned. A 
1964 Cal 590 (592). 

(10) It is open to a Municipal Corporation to 
take into account the value of the land as such 
without reference to encumbrances and levy 
rate on the value of land so determined. Muni¬ 
cipal tax is not concerned with real economic 
value of land but to find out its market-value 
from its real capital value in the economic 
flense. A 1954 Bom 188 (191) (DB). 

(11) Annual letting value can be adopted a* 
artificial standard for determining, for pur¬ 
pose of income-tax, the income derived from 
lands and buildings or for measuring the capital 
Va i? the asse ^ s f° r imposition of a tax on 
capital income. But from this it does not follow 
i at every tax imposed in relation to annual 
letting value of laucb and buildings is a tax on 


income or on the capital value of the assets. A 
1967 Madh Pra 268 (271) (DB) 00 A 1968 
J & K 105 (109) (DB). 

(12) Entry 49 of the State List has imposed 
constitutional limitations on the legislative powei 
of the State to impose tax on buildings except 
on the normal basis of the annual value based 
on the rent at which the building may reason* 
ably be expected to be let, or any other reason¬ 
able standard of apportionment of tax burden, 
and such tax could be levied only for the exclu¬ 
sive utilisation of the local Governments (Muni¬ 
cipalities). A 1965 Mys 170 (206) (DB). 

(13) Imposition of tax on lands and buildings 
on basis of percentage of their capital value —- 
State legislature is competent — Gujarat Imposi¬ 
tion of Taxes by Municipalities (Validation) Act 
1963 (2 of 1964) is validly enacted. A 1970 SC 
192 (196). 

(14) Section 24 of the Finance Act, 1969, 
which amends the relevant provisions of the 
Wealth Tax Act, 1957 so as to include capital 
value of agricultural land for computing net 
wealth is not beyond the legislative competence 
of the Parliament and is intra vires the Constitu¬ 
tion. A 1972 SC 1061 : 1972 Tax LR 449. 
(Per Majority.) 

(15) Imposition of tax on lands and buildings 
on basis of percentage of their capital value —. 
State Legislature is competent. A 1970 SC 
192. 

(16) Scope — Gift Tax Act (1958) does not 
fall under Entry 49. A 1970 SC 999 0001, 
1002). (A 1962 Mys 269, Reversed.) 

(17) M. P. Nirashriton Ki Sahayata Adhiniyam 
(12 of 1970), Ss. 1 (3), 4 to 7, 9 — Except Sec¬ 
tion 4 (1) (i) which is ultra vires other provi¬ 
rions are not open to challenge. Ultra vires 
Section 4 (1) (i) being separable, validity of other 
parts of the Act is not affected. A 1972 Madh 
Pra 95. 

(18) Maharashtra Education (Cess) Act (27 of 
1962), Sections 3, 4 — Education tax covered 
by Entry 49 — There is no limit fixed in so far 
as taxes falling under Entry 49 are concerned 
— Hence, education tax cannot be limited to 
Rs. 250 — Article 276 (2) has no application. 
A 1970 Bom 154. 

(19) Levy of Cess on Land on basis of capi¬ 

tal value is not a tax on capital value and is 
justified with reference to Entrv 49. 1975 Ker 

LT 102 (DB). 

(20) The Haisiyat tax is a tax on a man’s 
financial position as reflected by his “circum¬ 
stances and property” i. e. upon his capacity to 
pay. The word “circumstances” in Section 66 
(n) is equivalent to “means’' so that the taxa¬ 
tion has to be according to the means and pro¬ 
perty of the tax-payer within the Municipality. 
Since the tax is a combination of the property 
tax and the profession tax it falls witnin the 
ambit of Entries 42 and 46, List II of Sch. 7 
of the Government of India Act and Entries 49 
and 60, List II of Sch. 7 of the Constitution. 
Hence the imposition of the Haisiyat tax by 
Section 35 (a) (ii) is a valid one. Distinction 
between tax on income and tax on profession 
pointed out. 1973 Tax LR 2341 (2432, 2434) 
(Madh Pra). 

(21) Circumstances and property tax levied 
under Section 119 of the U. P. Kshetra Samitis 
and Zilla Parishads Act is not a tax on income. 
It is valid and falls under Entries 49, 60 and 
58 of the State List of the Seventh Schedule. 
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+ u ^ on mineral rights subject to any limitations imposed by Par¬ 
liament by law relating to mineral- development. y 

[Government of India Act, 1935, Item 44.] 

. -* 1 -° uties ° f excise <>n the following goods manufactured or produced 

^ countervailing duties at the same or lower rates on similar 

goods manufactured or produced elsewhere in India:_ 

(a) alcoholic liquors for human consumption; 


S . ch f^ e 7 > List 2 » Entr y 49 — Note 2 (contd.) 
A 1980 SC 1088 (1093, 1094) : 1980 AU LJ 
483. 

(22) The levy of circumstances and property 
tax is valid and is covered by Entries 49 & 60 
of the State List of the Seventh Schedule. It 
is not a tax on income. It is not necessary to 
resort to Art. 277 to uphold its validity. A 
1980 SC 1088 (1095) : 1980 All LJ 483. 

3. Entry 49, List 2 and Entry 86 , List I — 
Distinction.— ( 1 ) For the purpose of levying a 
tax under Entry 49, List 2 State Legislature may 
adopt for determining the incidence of tax the 
annual or the capital value of the lands and 
buildings. But that will not make the field of 
legislation under Entry 49, List 2 and Entry 86 , 
List 1 overlapping. A 1969 SC 59 (61). 

(2) A construction of the two entries does not 
reveal a conflict in the legislative fields. The 
fields appear to be separate and well-defined. 
If lands and buildings are totally unburdened, 
then, they may have to bear the burden of a 
tax, not only under Entry 86 , but also undei 
Entry 49. But, the fact that such a thing can 
happen cannot change the real character or 
nature of the tax under one or the other entry. 
A 1968 Guj 124 (141) (DB). 

(3) To allocate the legislative power to im¬ 
pose a tax on capital value of lands and build¬ 
ings treating them assets entirely to the Entry 86 , 
List 1 is not to rob Entry 49, List 2 of its 
contents. The field is still open under Entry 49 

l-i j9^ s ^ a ^i° n . f° r other taxes on lands and 
buildings. There is therefore no conflict and 
no overlapping of jurisdiction in the case ot 
Entry 86 , List 1 and Entry 49, List 2. A 1962 
K>r 110 (114) (DB) 00 ILR (1960) 1 Ker 268. 

(4) The pith and substance of Entry 49, 
List 2 and Entry 86 , List 1 are fundamentally 
different. Entry 86 deals with capitalised value 
of assets whereas Entry 49, List 2 is not 
directly concerned with the capitalised value of 
lands and buildings though in a particular piece 
or legislation the capital value may be taken as 
•basis for levying tax. A 1964 Orissa 128 
(131) (DB). 

(5) Tax on lands and buildings under 
Entry 49, List 2 is not the same as, but quite 
different and distinct from, the tax on capital 
value of the assets referred to in Entry 86 of 
List 1. The former is imposed directly on 
lands and buildings which are the object of 
taxation whereas in the case of the latter what 
is taxed is not the asset hut the capital value 
of the assets of an individual as a company. 
(1968) 1 Mys LJ 524 (DB) 00 A 1969 SC 59 
(61) °° A 1962 Ker 110 (114) (DB). 

( 6 ) Levy of tax on capital value of non-agri- 
cultural lands and buildings — Parliament can 
legislate therefore under List 1, Entry 86 — 
Imposition of Wealth tax on non-agricultural 
lands and buildings under Wealth Tax Act 
(1957) is constitutional — Not conflicting with 
Entry 49 of List 2. A 1969 SC 59 (62). (Ob¬ 


servations made in A 1960 All 136 held were 
obiter and did not correctly interpret Entry 86 

!U“LViTo1iiT(d M b5 s 111 (U1) (DB) °° A 

„ ^2 ^J^^r 86, Eist 1 ™°es not conflict with 

f^LKSMFB)! ”• A 1971 PUn, ‘ 155 = 1971 

(8) State Legislature is competent to impose 

J? X on buildings under Entry 49 of List II _ 

Entry 86 of List I not attracted — A tax 
directly on one’s lands and buildings will not 

S® t ^-r^ nder Entry 86 of List L A 1980 SC 

*71 ( 275 )# 

Schedule 7, List 2, Entry 50 

(1) Land cess imposed under provisions of 
Sections 78 and 79, Madras District Boards Act 
is in truth a ‘tax on lands’ within Entry 49 and 
not a tax on minerals within Entry 50. In a 
very remote sense it has relationship to mining 
as also to the mineral won from the mine 
under a contract by which royalty is payable on 
me quantity of mineral extracted. But that 
does not stamp it as a tax on either the extrac- 

iJ^bieral °r on the mineral rights. A 
1965 SC 177 (181). (Sections 78 and 79 do 
stand repealed after passing of Central Act 
£53 of 1948) or Central Act (67 of 1957) — 
There is no question of overlapping between the 
two.) 

(2) Land cess imposed under Sections 78 and 
79 of Tamil Nadu District Boards Act (1920) is 
a tax on lands” within Entry 49 and not a tax 
on mineral rights within Entry 50 of State List. 
State Legislature is competent to levy such tar. 
1973 Tax LR 1666 (Andh Pra). 

(3) Royalty is not a tax. Subject-matter of 
Section 9 of the Mines & Minerals (R. & D.) 
Act is not covered by Entry 50 in the State 
List. It falls squarely under Entry 54 of the 
Union List. Section 9 is thus not ultra vires 
the legislative competence of the Parliament. A 
1979 Guj 180 (184). 

(4) A combined reading of Entries 23 and 50 
in List II and Entry 54 in List I establishes that 
as long as the Parliament does not make any 
law in exercise of its powers under Entry 54, 
the powers of the State Legislature in Entry 23 
and Entry 50 would be exercisable by the State 
Legislature. A 1972 Mys 299 (300). 

Schedule 7, List 2, Entry 51 

(1) Excise tax and sales tax are two different 
taxes which under Entries 51 and 54 of List 2 
the State Legislature is empowered to levy and 
there is no prohibition against the imposition, at 
one and the same time, of an excise tax and 
a sales tax. A 1951 All 858 (858) (DB). 

(2) One of the essential characteristics of an 
excise duy is uniformity of incidence. Secondly, 
the duty must be closely related to production 
or manufacture of goods. It does not matter 
if the levy is made not at the moment of pro- 
duction or manufacture but at a later stage. 
Thirdly, if a levy is made for the privilege of 
sellmg an excisable article and the excisable 
article has already borne the duty and the duty 
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(b) opium, Indian hemp and other narcotic drugs and narcotics; 
but not including medicinal and toilet preparations containing alcohol or any 
substance included in sub-paragraph (b) of this entry. 

[Government of India Act, 1935, Item 40.] 


Schedule 7, List 2, Entry 51 (contd.) 
has been paid, there must be clear terms in the 
charging section to indicate that what is being 
levied ror the purpose of privilege of sale is 
in fact a duty of excise. A 1967 SC 1512 (1521) 
•• 1967 Cur LJ 460 (DB). 

(3) Shop rent for exclusive privilege of sell¬ 
ing toddy or arrack from certain shops is not 
excise duty —r Levy of health cess on shop rent 
under Mysore Health Cess Act (28 of 1962) 
does not fall within Item 1 of Sch. A of the 
Act or within Entry 51 of List 2 of Sch. VII 
— State of Mysore had no authority to levy or 
collect the same. A 1967 SC 1512 (1522, 1523). 
(Per Majority (Hidayatullah J. Contra) (1966) 1 
Mys LJ 554, Reversed.) 

(4) As chloral hydrate is a narcotic drug or 
a narcotic within the meaning of Entry 51 and 
is an intoxicating drug and narcotic substance 
within Section 2 (1) (iv) of A. P. (Telangana 
Area) Intoxicating Drugs Act (4 of 1333 F) (as 
amended by Hyderabad Act 22 of 1953), it 
could be notified under the amended Act and 
me A. P. (Telangana Area) Chloral Hydrate 
(Chloral) Rules (1962) which provide for the 
manufacture of chloral hydrate under a licence 
and for payment of excise duty on such manu- 
facture could be validly framed. A 1966 SC 
713 (717). . 

(5) The introduction of the Dangerous Drugs 
Act (1930) in the Part B State of Hyderabad i n 
1950 did not result in complete effacement ot 
tne Andhra Pradesh (Telangana Area) Intoxicat¬ 
ing Drugs Act (4 of 1333F). It remained alive 
even so far as opium, charas, bhang and ganja 
were concerned for the purpose of collection of 
^ties of excise thereon. It also remained alive 
with respect to other substances which could 
be notified as intoxicating drugs under 1333F 
Act. A 1966 SC 713 (717). 

(6) The Drugs Act (1940) which controls the 
manufaeture, sale and distribution of drugs has 
noth mg to do with duties of excise and with 
tneir imposition on narcotics and narcotic drugs. 
Ihe fact that the Drugs Act was introduced in 

Part B State of Hyderabad in 1951 would 
not, therefore, affect in any way that part of 
Andhra Pradesh (Telangana Area) Intoxicating 
Drugs Act (4 of 1333F) which dealt with col¬ 
lection of duties of excise and provided for 
licences in respect of any drugs which are 
narcotics or narcotic drugs. The 1333-F 
thus continued in existence and could 

Kidded by Hyderabad Act 22 of 1953. 

1966 SC 713 (717). 

(7) The excise duty, if any, imposed before 
. e Constitution came into force by the Provin- 

P 1 . . Government on medicinal preparations con¬ 
taining alcohol is saved by Article 277 of the 
Constitution and Section 29-A of the Bengal 
excuse Act (5 of 1909) as amended by the West 
Bengal Adaptation of Existing Laws Order. 
Accordingly, if any duty on medicinal prepara¬ 
tions was lawfully leviable by the West Bengal 
Covernment before the Constitution came into 
force, it will continue to be leviable and any 
evasion of such duty will be punishable under 


Act 
be 

A 


the provisions of the Bengal Excise Act. ILR 
(1956) 2 Cal 22. 

(8) The Bengal Excise Act (5 of 1909) and 
the Rules thereunder do not deal with inter¬ 
national trade or inter-State trade. The Act 
and the Rules and the notifications thereunder 
even after the Constitution are covered by the 
State subjects in Sch. 7, List 2, Entries 8 and 
51. A 1958 Cal 203 (207). 

(9) The duty under the Punjab Excise Act 
(S. 3 (6-b)) is, under the Constitution confined 
to alcoholic liquors for human consumption 
under Entry 51, Denatured spirit indisputably 
does not fall in this category and cannot con¬ 
stitutionally be subject to excise duty. ILR 
(1967) 1 Punj 525 (DB). 

(10) (Majority view, Hidayatullah J. dissent¬ 
ing)—The expression “countervailing duties*' 
means a duty levied with a view to equalise 
the burden on alcoholic liquors imported from 
outside the State and the burden placed by ex¬ 
cise duties on alcoholic liquors manufactured or 
produced in the State. It means that counter¬ 
vailing duties can only be levied if similar 

g oods are actually produced or manufactured in 
le State on which excise duties are being 
levied. A 1966 SC 1686 (1690). 

(11) Notification issued in 1937 under S. 27, 
Bihar and Orissa Excise Act (2 of 1915) im¬ 
posing countervailing duty on foreign liquor 
imported into State — Later notification in 
1961, enhancing the duty — Held, existence of 
countervailing duty was made dependent upon 
manufacture of foreign liquor in State — But 
the Act and previous notification being “exist¬ 
ing law” were saved by Arts. 305 and 372 and 
notification was valid — Later notification was 
not 'existing law’ and must be struck down as 
invalid as it violated Arts. 301 and 304. A 1966 
SC 1686 (1690, 1691). (Per Majority (Hidaya¬ 
tullah J. dissenting); ILR (1963) Cut 93 partly 
Reversed.) 

(12) Since the levy imposed by Rule 36 (23-A) 
of the Punjab Liquor Licence Rules and condi¬ 
tion No. 8 of the conditions of the licence is 
in respect of sale and not production ot country 
liquor the same must be struck down as being 
ultra vires Entry 51. ILR (1967) 2 Punj 757 
(DB). 

(13) In so far as incorporeal movable property 
is concerned, there might be difficulties in levy¬ 
ing the appropriate tax under the entry, but 
that cannot control the definition of “goods” in 
Art. 366 (12). The word “goods” in that arti¬ 
cle has not been defined in an exhaustive 
manner so as to exclude incorporeal movable 
property. A 1969 Mad 284 (291) (DB). 

(14) Excise duty is primarily a duty on the 
production or manufacture of goods, produced 
or manufactured within the country. It is an 
indirect duty which the manufacturer or pro¬ 
ducer passes on to the ultimate consumer. 


Therefore, subject always to the legislative 
competence of the taxing authority, the said tax 
can be levied at a convenient stage so long as 
the character of the impost is not lost. A 1977 
SC 1459 (1463) : 1977 Tax LR 1944. 


“A” in the citations stands for AIR 
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52. Taxes on the entry of goods into a local area for consumption, use 
or sale therein. 

[Government of India Act, 1935, Item 49.] 


Schedule 7, List 2 , Entry 51 (contd.) 

(15) Punjab Bonded Warehouse Rules (1957). 
Rr. 8 , 9 are within the scope of Ss. 16, 23 and 
SI of the Punjab Excise Act, 1914 and Entry 51 
of List II of the Seventh Schedule to the Con¬ 
stitution. A 1976 SC 2020 (2026). 

(16) Levy of education cess on excise revenue 
— “Shop rent” paid by toddy contractor is not 
excise duty and therefore not excise revenue. 
A 1971 SC 152. 

(17) State Legislature cannot levy excise duty 
on Methanol. Entry 51 of List II empowers 
the State Legislature to levy excise duty on the 
manufacture and production of “alcoholic liquors 
for human consumption’* and that too if they 
are not medicinal preparations. 1976 Raj LW 
338 : 1977 Tax LR (NOC) 47. 

(18) Rectified spirit is not an article meant 
for human consumption State Legislature has 
therefore no competence to impose excise duty 
on rectified spirit. Under Entry 51, the State 
Legislature has powers to levy duty on alcoholic 
liquors meant for human consumption. 1977 
UPTC 166 : 1977 Tax LR (NOC) 130 (DB). 

(19) Licence fee levied under R. 8 of Karna¬ 
taka Excise (Sale of Indian and Foreign Liquor) 
Rules 1968 — Cannot be regarded as excise 
duty. 1975 Tax LR 1377 (DB) (Kant). 

(20) The State Legislature is competent to 
legislate on the topic of licensing and regulat¬ 
ing possession, sale and transport of spirituous 
medicinal and toilet preparations. ILR (1975) 
Kant 908 (FB). 

(21) Duty imposed on toddy trees is duty of 
excise and hence is not outside legislative com¬ 
petence of State Legislature. 1974 Tax LR 1642 
(Ker). 

(22) ‘Excise duty’ should l>e construed as a 
duty leviable on the manufacturer or producer 
of excisable articles or at least at the stage of 
or in connection with the manufacture thereof. 
It is tax upon goods and not upon sales of 
goods. 1974 WLN 367 (Raj). 

(23) Section 3 (1) & (4) of U. P. Excise (Am¬ 
endment) Ordinance 1972 is ultra vires so far 
as it makes the provisions of Section 30 of the 
U. P. Excise Act applicable to the grant of 
licence for foreign liquor. The auction money 
which would be realised for grant of exclusive 
privilege for sale of foreign liquor cannot be 
3aid to be excise duty witnin the meaning of 
Entry 51 of List II of the 7th Sch. 1973 Tax 
LR 2271 (2276, 2283, 2284) (All). 

(24) The sums realised under Section 29 of 
B & O. Excise Act 1915, is neither fee nor ex¬ 
cise duty nor a tax. It Ls revenue incidentally 
got by the State in the course of exercise of its 
regulatory power to control the manufacture 
and sale of liquor. 1972 Tax LR 1981 (1990. 
1992) (Orissa). 

(25) M. P. Excise Act (2 of 1915), S. 25 — 
Notification issued under the section imposing 
duty on rectified spirit or pure alcohol —• Notifi¬ 
cation would be ultra vires the provisions of 
the Constitution as well as the Act 1972 Tax 
LR 2058 (Madh Pra). 

(26) License fee fixed by auction is not ex¬ 
cise duty. A 1971 Orissa 158. 

(27) Enhancement of consumption duty —. 
Enhancement falls within Entry 51 of List II of 


Seventh Schedule of Constitution and therefore 
within competence of State Legislature. A 1970 
Mad 152. 

(28) Parliament can impose a special duty on 
°^. Kqu°r into tne Union territory of 
Delhi, without such duty being the counter¬ 
vailing duty. The subject-matter of this duty 
does not fall under Entry 51 of the State List 
The argument that merely because the duty is 
on import it must fall under Entry 51 of List II 
is not correct. The basis of the new duty is 
th * t . is , a mere import duty and not a counter- 
vailmg duty. If the basis of the new duty is 
different from that of the old one, the ground 
on which the old one was held to be invalid 
cannot apply to the validity of the new one. 
Under Article 246 (4) it is the Parliament has 
^ j P° wer to legislate for the Union territories 
and that power is untrammelled by the limita¬ 
tions of Entry 51 of List II. ILR (1979) 1 
Delhi 712 (718, 719, 720) (DB). 

Schedule 7, List 2, Entry 52 

(1) A State law imposing octroi duty on 
entry of goods in a municipal area in the public 
interest would be valid under Articles 304 read 
with Jjjis entry. A 1954 Raj 260 (262) (DB). 

(2) The existence or non-existence of a pro¬ 
vision or system of refunds is not an essential 
criterion of the tax under this entry. A 1947 
FC 14 (17). 

(3) Although the term *octroi* is not used in 
the Constitution, the tax itself, which goes by 
that name, is covered by Entry 52. A 1967 
Andh Pra 363 (365). 

(4) Entry 52 differs from Entry 54 in many 
respects. Under Entry 52 tax can be imposed 
on the entry of goods not only for sale, but 
also for consumption and use; while under 
Entry 54 only on sale or purchase. Entry 54 
is not restricted to local areas. It can be im¬ 
posed for areas or units similarly placed. (1969) 
All LJ 218 00 A 1953 Mad 116 (127) (DB). 

(5) The aim and object of Entries 41 and 42 
of List 1 is altogether different from that of 
Entry 52 of List 2. Taxation was intended to 
be included in those items which deal with 
general subjects. A 1960 Andh Pra 234 (242) 
(DB). 

(6) Octroi duty comes under List 2, Item 52 
and is unconcerned with List 1, Item 83. A 
1960 Andh Pra 234 (241) (DB). 

CD Under Section 11 of Madras Commercial 
Crops Markets Act (20 of 1933), the market 
committee is empowered to levy fees on the 
notified commercial crop or crops brought and 
sold in the notified area at such rates as it may 
determine and ordinarily they are to ba paid 
by the purchaser of the commercial crop con¬ 
cerned. It is not, therefore, a tax on the entry 
of goods into a local area, within the meaning 
of Entrv 52. A 1959 Andh Pra 398 (401) (DB). 

(8) The levy of tax on refunds of octroi upon 
exportation of imported goods is illegal after 
15-2-1950 when the Bombay Provincial Munici¬ 
pal Corporation Act (59 of 1949) came into 
force. Section 127 of the Act does not auth- 
onse the corporation to impose tax on refunds 
of octroi duty paid. Nor is it a tax which the 
fctuie Legislature has power under the Con- 
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Schedule 7, List 2, Entry 52 (contd.) 
ititution to impose. A 1965 SC 555 (558). (62 

Bom LR 71, Affirmed.) 

(9) A mere customs unrelated to anything 
else by which a village community makes col¬ 
lections in respect of goods brought for the sale 
within its limits or goods taken out of its limits 
for sale outside cannot be said to be valid. A 

1968 Mad 271 (274). 

(10) Article 276 has no effect on Entry 52. 
A 1962 SC 562 (565). 

(11) Section 126 of Calicut City Municipal 
Act is not ultra vires of the entry. A 1970 SC 
264 (266). 

“Goods” 

(12) In so far as incorporeal movable property 
is concerned, there might be difficulties in levy¬ 
ing the appropriate tax under the entry but that 
cannot control the definition of “goods” in Arti¬ 
cle 366 (12). The word “goods’’ in that arti¬ 
cle is not defined in an exhaustive manner so 
as to exclude incorporeal movable property. A 

1969 Mad 284 (291) (DB). 

Terminal tax and octroi tax 


(13) The essential features of an octroi tax 
under this entry are (a) the entry of goods into 
a definite local area and (b) the goods should 
enter for the purposes of consumption, use or 
sale therein. But there is no limitation on the 
manner by which goods may be imported into 
a local area. A 1958 SC 341 (349. 350) 00 A 
1947 FC 14 (16). 

(14) The terminal tax and octroi tax are so 
distinct that they may be imposed simultane¬ 
ously on the same goods. A 1958 SC 341 (349, 
350) 00 A 1947 FC 14 (16). 

(15) Terminal tax and octroi tax cannot be 
imposed on goods in transit which are only 
carried across the limits of a local area. A 1958 
SC 341 (349, 350). 

(16) Octroi and terminal taxes were different 
taxes though they resembled in one respect, 
oamely, that they were leviable in respect of 
goods brought into a local area. While termi¬ 
nal taxes were leviable on goods ‘imported or 
exported’ from the Municipal limits denoting 
thereby that they were connected with traffic 

S°ods, octroi were leviable in respect of 
goods brought into a Municipal area for consump- 
'° r use or sale. A 1963 SC 906 (910) 00 A 
1967 B «>m 413 (416) (DB). 

“9^ duty anc ^ octroi tax 

■ b* the case of octroi duty or tax the 

levy is because the goods enter a particular area 
and m the case of excise duty the tax Is on the 
manufacture of goods. A 1950 SC 11 (14) 00 

. 159 (172) (DB). 

fe%\ ia J T imposition of cess under Section 29 

Vcwqw • Sugar Factories Control Act (1 of 

(since repealed) on the entry of sugarcane 
n a local area was a tax falling under this 
«not an excise duty and was valid. A 
All 156 (169) : 43 Cri LJ 674 (2). (Over- 
p'led on another point in A 1961 SC 652.) 
^°cal area 


Majority view (Ayyangar J. contra) : The 
**lrJcfi r n ’ lean * n g to be attached to the words 
nart r a L ea " in Enry 52 (when the area Ls a 
»j . . 6 i e State imposing the law) is an area 
IjK, 11115 te red, by a local body like a municipa- 
district board, a local board, a union 
mu d °i r ^, e llJce * premises of a factory is 

on S l S cal area - A 1961 sc 652 (658, 662). 

v r. Sugarcane Cess Act (22 of 1956), S. 3 


not within entry and is ultra vires — A 1942 
All 156, Overruled; Writ Petn. No. 327 of 1956 
D/- 29-10-1956 (All), Reversed.) 

“Consumption, use of sale”. 

(20) The coupling of three words “consump¬ 
tion”, “use” ana “sale” connotes that the under¬ 
lying common idea was that either the title of 
the owner is transferred to another or the thing 
or commodity ceases to exist in its original 
form. The onus that octroi is leviable upon 
the entry of wool brought by a person to his 
dyeing factory lies upon the notified area com¬ 
mittee. The question has to be decided on 
evidence whether by the process of dyeing a 
new commodity is brought into existence. The 
question is one of fact and largely depends upon 
the intention of the person importing wool and 
his dealings therewith. A 1969 NSC 37 : 1969 
Cur LJ 458. 

(21) The goods must be regarded as having 
been brought in for purposes of consumption 
when a person brings them either for his own 
use or consumption, or to put them in the way 
of others in the area, who are to use and con¬ 
sume. In this process the act of sale is merely 
the means for putting the goods in the way of 
use or consumption. So, even though the word 
‘sale’ was not used in Section 73 (1) (iv) of 
the Bombay Municipal Boroughs Act (18 of 
1925) (as it stood before amendment by Bom¬ 
bay Act 35 of 1954), the sale by a person did 
not save him from liability to tax if he brought 
the goods into the local area for consumption 
or use. A 1963 SC 906 (912). 

(22) Word ‘use’ in the context of octroi does 
not only mean ‘using up’ or consumption. A 
1969 Guj 344 (348) (DB). 

(23) Levy of cess on sugarcane brought in a 
factory — Factory cannot come within the term 
‘local area* within Entry 52 of the State List 
of Schedule Seven to the Constitution — Im¬ 
position of cess on sugarcane so brought is not 
within the legislative competence of the State. 
A 1979 SC 537 (539). 

(24) Entry 52 of List II of the Seventh Sche¬ 
dule to the Constitution does not exclude power 
of Parliament to levy special duty on import of 
country liquor into Union territory of Delhi. 
A 1979 SC 1550 (1554, 1555). 

(25) Bombay Municipal Boroughs Act (18 of 
1925) — Words “use or sale therein” — Per¬ 
son bringing goods into taxable territory and 
selling it there for being taken outside the terri¬ 
tory for consumption or use — Liability to pay 
tax — Interpretation of the words “use or sale 
therein” as put by Supreme Court in Burmah 
Shell Case (1963 Supp 2 SCR 216) — Further 
clarification necessary — Case deserving consi¬ 
deration by a larger Bench. 1975 SCC (Tax) 
166. 

(26) Levy of octroi duty on weight of beve¬ 

rages, contained in bottles, held not illegal or 
in contravention of S. 172 (2) (b), U. P. Nagar 
Mahapalika Adhiniyam 1959. 1980 Tax LR 

(NOC) 23 (DB) (All). 

(27) Orissa Municipal Act (23 of 1950), Sec¬ 
tions 131 (1) (kk), 388 (3) — Puri Municipality 
Bye-laws, Bye-law 11 (2) — Imposition of 
octroi tax at exit check post — Validity of 
™ 46 Cut LT 387 : 1979 Tax LR (NOC) 

51 

(28) If the carrier carries the goods into Cal- 
cutta Metropolitan Area for transit either 
through the entire such area or part thereof, 
then it cannot be said that the vehicle ‘enters 
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53. Taxes on the consumption or sale of electricity, 

[Government of India Act, 1935, Item 48B.] 

a [54. Taxes on the sale or purchase of goods other than newspapers, sub¬ 
ject to the provisions of Entry 92A of List I.] 

[a] Substituted for the original Entry 54 by the Constitution (Sixth Amendment) 
Act, 1956, S. 2 (11-9-1956). 

OBJECTS AND REASONS 

See under Art. 269. 


Schedule 7, List 2, Entry 52 (contd.) 
into’ the Metropolitan Area for user. In such 
a contingency levy of entry tax on the vehicle 
would be bad in law. (1979) 2 Cal HN 234 
(237, 238). 

(29) Entry 52 of List II of the Seventh 
Schedule entitles the State Legislature to make 
laws in respect of taxes on the entry of goods 
in a local area for consumption, use or sale 
therein. Octroi is such a tax. The taxing even, 
however, is clearly the entry of the goods in 
the municipal area and not the event of the 
delivery of goods from the bonded warehouse. 
A 1979 Raj 133 (136). 

(30) Raw materials imported by the Mill in 
the limits of Nagar Mahapalika used in manu¬ 
facturing textiles, are “consumed, used or sold'* 
within the meaning of expression ‘for con¬ 
sumption, use or sale therein* in S. 172 (2) (b) 
of the Mahapalika Act. Hence octroi on those 
raw materials was validly imposed. A 1976 
All 274 (275). 

(31) City of Bangalore Municipal Corporation 
Act (69 of 1949), S. 98, Sch. Ill Part 5 — 
Levy of octroi on machinery brought into 
Corporation limits for repairs — Such machi¬ 
nery is not brought for “Use** and hence not 
taxable to octroi. (1975) 1 Kant LJ 233. 

(32) A local area in Sch. 7, List II, Entry 52 
is equal to an area like the Panchayat, District 
Board and the like. If that local area is noti¬ 
fied and the entry of the goods into that area 
is subject to levy of cess, its validity cannot l)e 
assailed merely because the entry of sugarcane 
into the factory was actually the point at which 
the cess was collected. Thus the levy of cess 
on sugarcane under Section 14 of the Madras 
Act must he held to be valid. 1972 Tax LR 
1933 (1936) (Mad). 

(33) Terminal Tax and Octroi — Distinction 
between pointed out. 1971 All LJ 1303. 

(34) The term ‘goods’ is to be understood as 
defined in Art. 366 (12) of the Constitution. 
The words contained in the definition clause (12) 
of the Article 366 clearly show that all kinds 
of goods, articles and materials are envisaged 
hv the Constitution in the Entry 52 of List II 
of Seventh Schedule. If wide interpretation is 
put to the word ‘goods’ in List II, Entry 52 it 
covers both raw material as well as finished 
goods and hence brass, aluminium, zinc, carbon 
rod, chemicals, lubricants, glass tubes, glass 
beeds, machinery and spare parts thereof will 
be goods within the item liable to octroi to be 
levied by local authority. 1971 All LJ 1303. 

(35) Tax imposed under the U. P. Sugarcane 
(Purchase Tax) Act comes under Entry No. 54, 
List FI of Sch. VII of Constitution — Act was 
within competence of State Legislature and is 
valid. (1969) All LJ 218. 

(36) Bottles and shells carrying beverage — 
Are containers as such as are used at the time 
of consumption of the beverage — Liable to 
octroi duty. 1980 UPLT (NOC) 92 (DB). 


Schedule 7, List 2. Entry 53 

(1) The word "consumption” should be 
interpreted in a broad way. A producer 
consuming electrical energy generated by 
him is also a consumer, that is to say, he 
is a person who consumes electrical energy 
supplied by himself. Such a person is liable 
to pay duty under Section 3, C. P. and 
Berar Electricity Duty Act (10 of 1949) (as 
amended by M. P. Act 7 of 1956). Such duty 
cannot be regarded as duty of excise fall¬ 
ing within Entry 84 of List I. A 1963 SC 
414 (416). (A 1959 Madh Pra 365, Affirmed.) 

(2) The entry confers powers on State 
Legislature to make laws for imposition of 
taxes on consumption or sale of electricity 
— But the laws will be operative in the 
territory of that State only — Punjab 
Electricity (Duty) Act (1958). Section 3 — 
Operation of Punjab Act cannot be extend¬ 
ed to the territory of Himachal Pradesh —■ 
Mere fact that petitioners are employees of 
Punjab State Electricity Board is insuffici¬ 
ent for establishing territorial nexus as 
levy is not pertaining to the connection of 
employment — Levy and collection of 
electricity duty, under Section 3 of Punjab 
Act on the petitioners, in Himachal Pra¬ 
desh, being violative of Article 265, is ille¬ 
gal. A 1966 Him Pra 59 (61). 

(3) The separate mention in Items 53 and 
54 of List 2 cannot by itself justify a con¬ 
clusion that the Constitution intended to 
draw any distinction between electricity 
and goods. A 1970 Cal 75 (77). 

(4) Electric energy is goods for purposes 
of Sales Tax — Statutory body like Electri¬ 
city Board is ‘dealer’ in respect of its prin¬ 
cipal activity of sale and supply of Electri¬ 
city. A 1970 SC 732. (A 1968 Madh Pra 163, 
Reversed.) 

(5) ’Goods’ in Entry 54 includes electri¬ 
city _ Separate mention of electricity in 

Entry 54. is not meant to draw any distinc¬ 
tion between electricity and goods. A 1970 
Cal 75. 

(6) Kerala Electricity Duty (Validation) 
Act (3 of 1965) is not beyond competence 
of State Legislature. 1974 Tax LR 1818 
(Ker). 

(7) Section 3 (1) (c) of U. P. Electricity 
Duty (Amendment) Act 1970 (2 of 1971) is 
covered by Entry 53 of List II of the 
Seventh Schedule to the Constitution. 
Electricity generated in a factory and con¬ 
sumed by it may be charged electricity 
duty under Entry 53 of List II, which has 
to be given its widest amplitude. 1972 Tax 
LR 1916 (1917) (All). 

SCHEDULE 7, LIST 2. ENTRY 54 

SYNOPSIS 

1. Taxes on the sale or purchase of goods# 

2. Excise duty and sales tax. 
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Schedule 7, List 2, Entry 54—Synopsis (contd.) 

3. Provisions incidental to levy of sales 

tax. 

4. Enactments held constitutional. 

5. Enactments held unconstitutional. 

1. Taxes on the sale or purchase of 
goods.— (1) This entry authorises the im¬ 
position of a tax only when there is a 
complete sale involving transfer of title and 
not when there is a mere agreement to 
sell. A 1958 SC 909 (912) *• A 1958 SC 682 
(685) ** A 1958 SC 560 (577) ** A 1953 SC 
274 (276) : 1953 Cri LJ 1105 ** A 1958 SC 
452 (458) ** A 1954 SC 459 (460, 461, 462) 
** A 1958 Assam 169 (170) (FB) ** A 1968 
SC 599 (602, 603). 

(2) Entries must be given widest possible 
interpretation — Legislature is competent 
to enact provisions to check evasion of tax. 

A 1968 SC 59 (64). 

(3) Explanation to Section 2 (12) of the 

Assam Sales Tax Act (14 of 1947) is within 
legislative competence. The Act only taxes 
completed sale, the Explanation only locates 
Re sale and does not enlarge the meaning 

the word 'sale’, so as to tax transactions 
which are mere agreements to sell and not 
sales. A 1960 Assam 116 (119) (DB). 

(4) Expression ’taxes on sales or pur¬ 
chase of goods’ must be interpreted in 
broad sense. A 1967 Mys 25 (28) (DB). 

(5) Item 54 authorises the imposition of 
taxes on the sale and purchase of goods. 
(1955) 59 Cal WN 872 (876). 

(6) The sales tax is a levy on the price 
the goods and such a levy should not 
made unless the stage has been reached 

when the seller can recover the price under 
the contract. A 1954 SC 459 (460, 461, 462). 

, y> Having regard to the definition of 
sole, ‘goods’ and ’sale price’ in the C. P. 
and Berar Sales Tax Act, the consideration 
is a part and parcel of sale of goods. In 
fact, the definition of turnover read in the 
Jl £bt of the above definition shows that 
what is taxed is the amount of the sale 
price or part of sale price in respect of the 
sale or supply of goods and therefore the 
consideration is inseparably a part of the 

S^' 011 which is sought to be taxed. A 
Hpm 470 (476) (DB). 

(8) Definition of sale cannot be enlarged 

a ^include within it forward contracts. 
A ,m 54 ^ SC 459 < 460 > 462). 

(9) The definition of the term ’sale’ in 
“7°? lft 2 (h) of the -U. P. Sales Tax Act 
*”,5 1 1948) is ultra vires of the Provincial 
legislature in so far as it includes trans- 
i9* Property in goods for ’’other valuable 
loe? deration” also within its purview. A 

nn A11 284 <287) <DB). 

tJ 1 - 0 ! . What under Entry No. 54 the State 
legislature can tax are transactions which 
,. in substance sales. It cannot by ex- 
definition of sale include transac- 

LR i oo 5 n are not sales. (1965) 67 Bom 
LR 138 (163) (DB). 

s PPP!y °f goods by a co-opera- 
of f?rC^ lety ^ mer ubers amounts to sale 

Sall^lA t „ Sec J 1 on 2 <s> of Orissa 
beincr T a £, A , ct * 14 of 194 7) and the society 
liable ♦ dealer’ as defined in the Act is 

Cut LTTO 6 (748?*(DB) to 53168 teX - (1968) 34 

ex Pression 'taxes on the sale 
goods is very general and means taxes 


upon the event of sale of proceeds thereof, 
taken individually or collectively. It can¬ 
not be confined to a turnover tax on the 
gross sale proceeds only, a 1939 FC 1 (27) 
** A 1957 Andh Pra 297 (298) (DB) ** A 

1952 Nag 378 (383) (DB). 

(13) Expression ’sale of goods’ in Entry 54 
has same meaning as in Sale of Goods Act 
— Hire purchase agreement is not ’sale’ — 
Legislation by State legislature making 
agreement or transaction in which property 
does not pass from seller to buyer, a sale, 
is beyond legislative competence. A 1965 SC 
1082 (1089). (A 1958 Mad 561, Reversed.) 

(14) Consumption by owner of goods in 
which he deals is not a sale within the 
meaning of Sale of Goods Act and there¬ 
fore it is not ’sale of goods’ within the 
meaning of Entry 54. A 1964 SC 1037 (1039). 

(15) Goods include ’standing trees’ agreed 
to be severed before sale — Section 2 (d) 
of U. P. Sales Tax Act held valid. ILR 
(1964) 2 All 506. 

(16) In a building contract which is 
entire and indivisible there is no sale of 
goods, and it is not within the competence 
of the State Legislature under this entry to 
impose a tax on the supply of materials 
used in such contract treating it as a sale 
A 1958 SC 909 (912) ** A 1958 SC 560 (577) 
** A 1958 Assam 169 (170) (FB) ** A 1957 
Cal 283 (292, 293) ** A 1956 Hyd 79 (86, 87 ) 
(DB). 

(17) There might be contracts which 
might consist of two distinct agreements, 
one for the sale of materials and another 
for work and labour and in such a case, 
it would be competent to the State to im¬ 
pose tax on the sale of materials even 
construing that word in its narrow sense. 
A 1958 SC 909 (912) ** A 1958 Assam 169 
(170, 171) (FB). 


(18) The sales-tax is a tax on a transac¬ 
tion of sale and not a tax on trade and 
the fact that the incidence of the tax is 
laid on the purchaser does not render it 
other than a tax upon a transaction of sale. 
A 1957 Andh Pra 297 (298) (DB) ** A 1957 
Assam 61 (63, 64) (DB) ** A 1957 Mad 301 
(304) (DB). 


(19) It is not an essential feature of a tax 
on the sale of goods that the burden there¬ 
of must be capable of being passed on to 
the consumer A 1958 SC 452 (462, 463) ** 
A 1958 All 478 (481) (FB) ** A 1957 All 475 
(481) (FB) ** A 1958 A11 478 (481) (FB). 

(20) A sales tax can be imposed with re¬ 
trospective effect. A 1958 SC 452 (462 4631 
;; A 1957 All 475 (481) (FB) * * A 1961 SC 
1534 (1538, lo39, 1540, 1541) ** A 1958 Andh 
Pra 558 (562) (DB). 


(21) Where a registered dealer collects a 
certain amount by way of tax from the 
purchaser vis-a-vis the dealer, it is in 
reahty a part of the price which the pur- 
chaser has to pay for purchasing the goods 

suc t Payment is within the 
ambit of this entry. A 1956 Mad 298 (300) 


< 22 2 The. amended definition of dealer 

YU If s -f25S? n ,5 (c) Bihar Sales Tax Act 

< 19 ^orui? 47) (Amen <*ed by Bihar Finance 

means any person who sells or 
£°ods m connection with his 
business. Any casual sale of another kind 
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will not make the seller a 'dealer*. 1966 
BLJR 438 (442) (DB). 

(23) This entry does not entitle the State 
Legislature to tax a broker who may have 
assisted at a sale but has not sold the 
goods either as principal or agent. A 1957 
Nag 61 (62) (DB). 

(24) A law which is in pith and sub¬ 
stance a law imposing taxation on sale of 
goods cannot be held to be invalid if it in¬ 
cidentally trenches upon Entry 7 in the 
Concurrent List, a 1953 Pat 87 (91) (DB). 

(25) If an Act is within the purview of 
this entry, then no question of repugnancy 
under Article 254, on the ground that the 
definition of 'sale’ in the Act is in con¬ 
flict with the definition in the Sale of 
Goods Act can arise. A 1958 SC 560 (575). 

(26) Where the levy is really a sales tax 
it is not invalid merely because it is la¬ 
belled as 'fee'. A 1954 Mad 621 (634) (DB). 

(27) The right to tax sales is given to the 
States under this entry and therefore, the 
Centre cannot prevent them from taxing 
sales that are otherwise taxable either by a 
Central Act or by Rules made under it. 
A 1958 SC 1002 (1004). 

(28) Mysore Sales Tax Act (25 of 1957) 
(as amended by Acts 9 and 31 of 1958). 
Section 8 (2). Schedule V, Item 31-B — In¬ 
clusion of Item 31-B in Schedule V taking 
out sugar-candy from category of sugar by 
Mysore Sales Tax Amendment Act 31 of 
1958 is valid — Still, sugar-candy is ex¬ 
empt from sales tax under Section 8 (2). 
(1963) Mys LJ 118 (DB). 

(29) The Madras General Sales Tax Act 
(9 of 1939) falls squarely within Item 54 of 
List II. Section 16-A of the Act is within 
the competence of the legislature. A 1958 
Mad 544 (551, 552) : 1958 Cri LJ 1413 (FB). 
(A 1937 Mad 291; A 1947 Mad 321; A 1947 
Mail 397 and A 1954 Mad 833, Overruled.) 

(30) Assuming animals and birds in capti¬ 
vity are not moveable property and there¬ 
fore not goods within Article 366 (12) of 
the Constitution — Sale of them will not 
fall within Entry 54 but within Entry 97 of 
List I. A 1960 Ker 360 (360). 

(31) Sales effected between 11th Septem¬ 
ber 1956 and 4th January, 1957 in which 
poods moved from outside into Mysore 
State were inter-State sales as understood 
in its ordinary natural sense unaided by 
any other statutory provision — State of 
Mysore had no power to tax such sales in 
view of Article 269 (1) (g) read with Sche¬ 
dule 7. List I. Item 92-A and List II, 
Item 54 A 1967 SC 585 (587). 

(32) Taxing authorities under the Sales 
Tax Acts have power to select commodities 
for taxation — Discrimination to be shown 
before the Act can be struck down. 1968 
All LJ 802 (DB). 

(33) As tax on sale of goods is a matter 
entirely within Entry 54 of the State List 
the amendment made in the definition of 
the word 'dealer’ in Section 2 (c) of Bihar 
Sales Tax Act (19 of 1947) by the Bihar 
Finance Act (17 of 1950) did not require 
the assent of the President. A 1962 SC 660 
(663). 

(34) Tmposilion of interest on arrears of 
sales tax — Validity — Though Sche¬ 
dule VII List II. Entry 54 of Constitution 


does not refer to interest, power to charge 
interest on arrears is incidental to power 
to impose sales tax. 1968 All LJ 970 (DB). 

(35) Sale of iron and steel products in 

pursuance of orders of Controller — Trans¬ 
actions constitute sale — Levy of Sales Tax 
on such sales not outside powers of State 
Legislature. A 1968 SC 478 (480, 483, 484, 

485). 

(36) Sale to be assessed must be sale of 
goods as contemplated by Sale of Goods 
Act, 1930 — Assessee company manufactur¬ 
ing and distributing iron and steel products 
— Production and distribution regulated 
and controlled under Iron and Steel (Con¬ 
trol of Production and Distribution) Order, 
1941 — Sales by assessee not voluntary — 
Assessee held not liable to pay sales tax. 
(1964) 68 Cal WN 998 (1006). 

(37) Tax imposed under the U. P. Sugar¬ 
cane (Purchase) Tax Act comes under 
Entry No. 54, List II of Schedule VII ofi 
Constitution — Act was within competence 
of State Legislature and is valid. 1969 All 
LJ 218. 

(38) The authority to levy sales tax on 
motor spirit is given to the States by this 
entry and enacting a law for imposing 
sales tax on petroleum and petroleum 
goods the State legislature does not trans¬ 
gress on the domain allotted to the Centre. 
A 1959 Andh Pra 225 (230) (DB). 

(39) Impost under Section 11 of Madras 
Commercial Crops Markets Act (20 of 1933) 
is not a tax falling under Entries 52, 54 
and 60 of List 2 of the Constitution. A 1959 
Andh Pra 398 (401) (DB). 

(40) Transaction lacking element of 
transfer of property — Legislature incom¬ 
petent to make it 'sale’ by deeming clause 
in taxing statute. A 1968 SC 838 (840, 841). 

(41) Bihar Sales Tax (Definition of Turn¬ 
over and Validation of Assessment) Act (13 
of 1958) is a legislation which falls within 
Entry 54. The tax imposed is a tax on 
sale of goods and the identity or character 
of the tax is not changed. A 1959 Pat 551 
(554) (DB). ... 

(42) Inter-State sale — The provision of 
Article 286 (1) (a) is only in the way of 
restriction or fetter on the legislative 
power of taxation — The affirmative grant 
of power is contained in Article 246 (3) 
and in Entry 54. A 1957 Pat 288 (292) (DB). 

(43) Monthly Law Journals publishing 
verbatim decisions of Courts is not a news¬ 
paper under the S. T. Act — Registration 
of journal as newspaper for purposes of 
Post Office Act and Press and Registration 
of Books Act does not make it a newspaper. 
A 1960 Orissa 221 (223) (DB). 

(44) Cotton fabrics declared goods of spe¬ 
cial importance — Imposition of sales tax 
under Section 5 (1) of Bengal Act 8 of 1941 
in excess of 2 per cent laid down in Sec¬ 
tion 15 of Central Act, was ultra vires, till 
the time the former section was amended 
to conform with latter section. A 1965 Cal 
203 (206). 

(45) Surcharge contemplated by Act is 
really enhancement of sales-tax in certain 
circumstances and is tax on aggregate of 
sales effected by dealer during year — 
Same is justified by Entry 54 — Same can¬ 
not be construed as tax on sale tax itself. 
1966 Ker LT 809 (811). 
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(46) Transaction between hotelier and 
resident customer — Hotelier making con¬ 
solidated charge for residence, services and 
supply of food — No rebate allowed if food 
is not taken — Held, on facts that transac¬ 
tion was indivisible contract of multiple 
service and did not involve any sale of 
food — Authorities not empowered to split 
up composite contract so as to make out 
an agreement of sale, where non-existed — 
Such splitting up is beyond Entry 54. A 
1966 Punj 449 (457, 458). 

(47) A taxing statute covered by Item 54 
cannot be challenged on the grounds of its 
contravening rules of estoppel or of con¬ 
tracts or being contrary to an earlier 
undertaking of another Act. A 1961 Ker 36 
(38) (DB). 

(48) Co-operative Society supplying re¬ 
freshments to members for price — Pro¬ 
perty in refreshments with society — 
Transaction amounts to sale — Turnover is 
taxable. A 1968 SC 838 (841). (A 1964 Mad 
63, Overruled.) 

(49) The effect of the Explanation to 
Article 286 (1) is to remove the limitation 
imposed by Articles 245 and 286 (1) on the 
power of a State to enact extra-territorial 
legislation and permit the State to levy 
sales tax on an extra-State sale, provided 
goods thereunder are delivered within 
State. A 1953 Mad 116 (127) (DB). 

(50) Section 17 of> Bengal Finance (Sales 
Tax) Act (6 of 1941) as amended by Bengal 
Act (14 of 1954) is not a law with respect 
to Entry 88 of Union list — It falls within 
purview of Entry 54 State List — State 
competent to enact section. A 1963 Cal 578 
(580) (DB). 


(51) It is not correct to draw any distinc 
tion between the normal power of legisla 
tion by Parliament with respect to matter 
m the Union list and the power conferre< 
by the opening words of Article 286 (2) 
£>oth are legislative powers. Hence Parlia 

7iqSi\ enacting Sales Tax Validation Ac” 
11956) did not transgress power conferrec 

372) (DB) 6 286 <2> ' A 1957 Mad 368 (3?1 

ioin 2 l-, Word 'goods’ includes electricity. A 
1970 Cal 75 (77). 

* Control and regulation of declarec 

inclusttfes under Entry 52 of List I does 

^ v ^? Clud . e P°wer to tax those industries. 
X + atl ?u 1 a dlst met matter and is reserv- 
o Sta fo under Entry 54 of List II 

(1917) SST* Schedule - 1976 Tax LR 1907 

coSinA tra usaction which is effected in 
statJRi Wlth ^ obligatory terms of a 

eve r 1ay never theless be a sale in the 
dL- 0 ^ Ja w. SO long as mutual assent, ex- 
Th^ ♦2»« m iff led is not totally excluded. 
dish 4 hM+^S a ? lon of s MPPly of cement by a 
the w U £ r *> a permit holder in terms of 
sale iiHtks c ^uient Control Act amounts to 
theiw, J he meaning of Sec. 2 (g) of 
over if 1 Flnai \? e Act, 1941 and the turn- 
tax A 197R * xiffible to sales 

SC 120-7- ^ , 449 (461 ’ 464 ’ 471 >- (A 1963 

ferrule*?) U,e ; A 1973 SC 668 Partly 

Sec 55) 3 Sj^ Sa Tax Act (14 of 1947) 

. d-B — Section authorises the State 


impose tax at the purchase 
point on certain goods or class of goods, and 
m that event, those goods should not be 
made liable to tax at the sale point the Act 
envisaged single point taxation, and there- 
tore, if certain goods were liable for sales 
tax, then no purchase tax was leviable in 

the same goods. (1980) 45 STC 170 
(179. 183) (DB) (Orissa). 

. (56 f > she ®P and goats fall within expres- 
sion movable property’ — Sale thereof can 

Pra^ aXed 1975 TaX LR 1719 (1720) CAndh 

(57) A sale to be liable to taxation by a 
State Legislature in exercise or its powers 
under Entry 54 must be sale in the legal 
sense and not sale in the popular sense. To 
constitute sale in the legal sense it must be 
the result of contract. A seller who offers 
himself as a seller of goods when compel¬ 
led to effect a sale under statutory control 
as a seller on a contract cannot be said to 
be exercising no volition or has no assent 
whatsoever to render the transaction a sale 
m *il e le S al sense. (1974) 34 STC 161 (Cal). 
((19/3) 32 STC 181. held not good law in 
view of A 1963 SC 1207). 

(58) 'Sale of goods’ — Expression has same 
meaning which it bears in the Sale of Goods 
Act, 1930. A 1970 SC 1212 (1216) ** A 1971 

SC 908 : 1971 Tax LR 405 ** A 1973 SC 

376. 

(59) "Sale” to be assessed under the Sales 

, ax ,ct must be sale of goods as contern- 

P lated by Sale of Goods Act. (1973) 77 Cal 
WN 141. 

(60) Goods’ — 'Goods’ includes animals. 
1971 Tax LR 1332 (Punj). 

(61) Goods’ — 'Goods’ include electricity. 

A 1970 Cal 75. 

(62) Provisions in Sch. VII List II, Entry 
54; List I Entry 92-A. Central S. T. Act Sec- 
tions 2 (1). 8 & 9 were intended to restrict 
multiple taxation on a single inter-State 
transaction by different States — States in 
collecting taxes under Central Sales Tax 
Act, act as agents to Central Govt and tax 

1d I s signed to the State collecting it. 

A 1970 Mys 259 (262). 

(63) The words 'tax on sale or purchase of 
goods as used in Entry 54 would only have 
a limited meaning so as to be confined to 
pure contract of sale and would not em¬ 
brace within its ambit transactions which 
are coupled with the cost of labour and 
transaction of sale, that is to say, an indivi- 

9£ al 0 contract of sale, a 1970 J and K 85 
(87, 89). 

(64) Legislative competence to levy tax 
under this entry is referable only to com¬ 
pleted transaction of sale — Legislature 
can, therefore, deal with all those who are 
competent to accomplish result of sale — 
Legislature has not gone beyond its com pet- 
ence in amending Sec. 11 of A. P. General 

Sales Tax Act (6 of 1957). ILR (1969) Andh 
Pra 517. 

** avi ng regard to the provisions of 
tbe . , Ginnin g and Pressing Factories 

ame nded by the Raiasthnn 
Amendment Act X of 1957) the use of Hes- 
sian cloth and iron hoops for packing the 

in tegral part of the 
of cotton Q nd it cannot he 
said that there is a sale of such material 
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and that it is a severable part of the con¬ 
tract for pressing cotton. The fact such 
materials can be sold by the buyers after 
the cotton has been used does not affect the 
question. A 1970 Raj 1, A 1957 Madh Pra 
40. (1964) 15 STC 598 (Bom) and (1956) 7 
STC 486 (Andh) and (1968) 21 STC 505 

(MP) and (1968) 22 STC 22 (MP). Dis¬ 

sented from.) 

2. Excise duty and sales tax.— (1) In the 
case of a sales-tax the liability to pay taxes 
arises on the transaction of a sale, but in 
the case of an excise duty the liability aris¬ 
es in respect of the manufacture or produc¬ 
tion of the commodity taxed. A 1958 SC 452 
(459): A 1945 PC 98 (101). 

(2) A tax levied on the first sale of goods 
must in the nature of things be a tax on 
the sale by the manufactuer or producer. 
It is levied upon him qua seller and not 
qua manufacturer or producer. A 1958 SC 452 
(459) ** A 1945 PC 98 (101) ** A 1957 Mad 
325 (329) (DB). 

(3) Excise duty on tobacco — Recovery 
from person storing tobacco in his licensed 
warehouse is valid. 1962 (2) Cri LJ 407 (408) 
(All). 

(4) ‘Litre fee’ imposed under Act 5 of 1901 
on sale of country beer in bar, though 
named as fee, is special tax falling under 
Entry 54 — Act V of 1901 is not repealed 
by Act XXV of 1957 and litre fee is not in¬ 
consistent with tax imposed on first sale of 
country beer under Act 25 of 1957. (1966) 2 
Mys LJ 190 (198) (DB). 

(5) It cannot be held that by the imposi¬ 
tion of an additional excise duty on 
tabacco. Act 58 of 1957 took away the power 
of the States under Entry 54 to levy sales 
tax on the intra-State sale of tobacco. A 
1965 Cal 498 (506). 

(6) No tax could be levied on the declar¬ 
ed goods such as tobacco under Bengal Act 
of 1941 until Sec. 5 (1) of that Act was 
amended with effect from 28-10-59 so as to 
incorporate the ceiling of two per cent as 
required by the Central Sales Tax Act read 
with Act 58 of 1957. A 1965 Cal 498 (504). 

(7) Sale of goods — Works contract — 
Materials used need not get transformed 

— Contract for pressing and packing cotton 

— Packing is integral part of pressing — 
Sale of packing material cannot be implied 

— Packing materials used not liable for 
sales tax. A 1970 Raj 1 (11) (DB). 

(8) Cost of packing material does not form 
part of value of excisable goods — Parlia¬ 
ment is not competent to legislate in this 
respect because tax on them falls within 
Entry 54 of List II of the Seventh Schedule. 
1980 Tax LR 2251 (2257) (DB) (Guj). 

(9) If normal price in S. 4 of the Excise 
Act were to be construed as to take 
within its ambit anything except the manu¬ 
facturing cost and manufacturing profit, 
the impost ceases to be excise duty and the 
rational nexus between the duty and the 
person on whom it is imposed ceases to 
exist, as it amounts to tax on sale, which 
under Entry 54 of List II of Seventh Sche¬ 
dule to the Constitution exclusively falls 
within the domain of the State Legislature 

and the Parliament has no legislative com¬ 


petence to make any law with regard to It. 
1979 ELT (J) 334 (367) (DB) (Andh Pra). 

3. Provisions incidental to levy of sales 
tax.— (1) The power to levy a tax extends 
to the enactment of all incidental provi¬ 
sions for ensuring the collection or prevent¬ 
ing the evasion of the tax. A 1958 Mad 158 
(169) (DB). 

(2) The provisional assessment levied is 
merely a machinery employed for securing 
to the State the tax due and payable to it 
and cannot be termed a tax on an anicipat- 
ed sale. A 1957 Mad 325 (330) (DB). 

(3) The power to validate illegal assess¬ 
ments made by executive authorities is in¬ 
cidental to the power to levy the tax. A 1956 
Mad 298 (300) (DB). 

(4) Legislature can prescribe what acts 
or conduct would be regarded as offences 
in relation to taxes on the sale or purchase 
of goods. A 1958 Mad 544 (551): 1958 Cri LJ 
1413 (FB). 

(5) Power to confiscate goods under Sec¬ 
tion 42 (3) of Madras General Sales Tax 
Act (1 of 1959) is not ancillary or inciden¬ 
tal to power to check evasion of tax on 
sale or purchase of goods. A 1970 Mad 25 
(27) (DB). (1968 (2) Mad LJ 112, Reversed.) 

(6) Provisions for confiscation under Sec¬ 
tion 28 (6) of Andhra Pradesh General Sales 
Tax Act (6 of 1957) are not ultra vires of 
the State Legislature. (1967) 2 Andh WR 71. 

(7) Haryana General Sales Tax Act (20 of 
1973), S. 49 — Is well within the area of 
ancillary or incidental power of legislation 
under Entry 54 of List II and is a compe¬ 
tent piece of legislation. ILR (1979) 1 Punj 
80 : 1979 Tax LR (NOC) 76. 

(8) Levy of penalty for attempt to evade 
tax is within constitutional sanction. It 
cannot possibly be disputed that prevention 
of evasion of sales tax is a power ancillary 
or incidental to the levy of sales tax and 
falls within Entry 54 of List II. A 1978 Punj 
35 (38) (FB). 

(9) An entry relating to tax confers power 
upon the legislature to legislate in respect 
of matters ancillary or incidental including 
provisions for preventing evasion of tax. 
1978 All LJ 1054 (1057). 

(10) Confiscation of goods while in transit 
— Power to confiscate — Sec. 16-A of Orissa 
Sales Tax Act (1947) held intra vires. 19? 5 
Tax LR 1412 (DB) (Orissa). 

(11) Madras Act (3 of 1969) is well with¬ 
in the power of the State Legislature to 
enact a law on sales tax under Ent fy 5 V 
List II of Schedule 7. In exercise of that 
power it is always open to the legislature 
to provide for ancillary or incidental 

ters. It can provide for exemptions, deduc- 
tions etc., or withdraw the same in its dis- 
cretion and the wisdom of the legislature 
In permitting exemptions and deductions or 
in withdrawing the same cannot at all be 
questioned. When the State Legislature 
withdrew the provision for deduction in the 
State Act by Madras Act (3 of 1969) it was 
not legislating on any inter-State sale which 
comes into Entry 92-A of List I in Sch. 7. 
The fact that it had an impact on the law 
made by the Parliament, would not affect 
the Power of the State Legislature to enact 
a law with reference to an entry exclusive- 
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ly falling within its legislative competence. 
The impact on the Central Act was only due 
to a provision made in the Central Act it¬ 
self attracting the provisions of the State 
Act and not as a result of a provision made 
by the State Legislature. (1974) 2 Mad LJ 

418. 

t w . ord l of Entr y 54 the State 

List designate the centre and not the cir- 

*w.a. PA** A * • • I 1 ^ « * Every legislative 

power carries with it authority to legislate 

a i tlQ ? to ,_ a . cts ’ matters and things the 

01 * of •+ whlch is found necessary to 
effectuate its main purpose and thus car- 
ries with it the power to make laws gov- 

affectlI ?f many matters that are 
incidental or ancillary to the subiect-matter, 

ActhJSI, ° f S .? C - 7 < 2A > ° f R *j. Sales Tax 
Act being incidental to minimising evasion 

moHn "Raj,. ultra vires - 1973 Tax LR 

i/i? in Sec. 2 (2) of T. N. Act 

ntvaKii 970 collectlon of additional tax 

ancniir^ U f nd !u sub-sec. ( 1 ) is incidental or 
ancillary t 0 the power of State Legislature 

2613 (Mad)? ° f StatG liSt 1972 TaX LR 

lewL R ™ er to seize and confiscate and 
vehTf'£ ena L ty < .v! n respect of goods carried in a 
tal nr wh ® ther sold or not — Not inciden- 
anrl L anC ‘ Hary to power to levy sales tax 
792 : l 9 ?iTa X ^constitutional. A 197! SC 

Dow?rc D ° C « ine r° f incidental and ancillary 

to Bow f ar applies to entry relating 

ther 7“, f° Wer of con fiscation whe- 

Entrv^^fi to power of taxation under 
^ntry 54. A 1970 Her 218 (FB). 

on ( 1 t 6 > P ™? ision I or charging interest at 18% 
u p X o"i® t paid m tlm e under Sec. 8 of 
provision Tax ^ Ct (1948) is incidental *o 

provision f or sales tax and is not ultra 

arbitrarv ° f 18% interest is neither 

Art 14 il usl i? lous and is not ultra vires 
324 (All) the Constltutl °n. (1969) 23 STC 

Or 4 isqf n Sn| me ^ ts heId constitutional.— ( 1 ) 

Act (28 S of 1 Q 5 H? A £* t (1947) as amended by 
ment Section 14-A — Amend- 

nor dnpc bpy °nd legislative competence 

Consmutinn CO A nt f^ ene Art 19 (f) of the 

constitution. A 1961 SC 1438 (1439, 1440). 

of 1947) C wa? 14 + ’ 9 rissa Sales Tax Act (14 
(1322). W n<>t ultra vires. A 1962 SC 1320 

Tu ( rno“? dr and G ^ n f r H a ' Sales (Definition of 
Act (17 of iqSax Validation of Assessments) 

not constitutor!oii Sectlon f. ? and 3 — Act is 
(1043). Xltutl °nally invalid. A 1962 SC 1037 

Pro vis io n s S o f ° q p ^ ^ sal ? s tax on Boods — 
Pradesh PphL , c 0r l inserted by Andhra 
Act (16 of Sal ® s Tax (Amendment) 

ultra vires t£ 963> and Rule 45 < A > are not 

(1968) 21 STC ?Q P ryf S ^ f n State Legislature. 

(5) A p S 291 (Andh Pra) (DB). 

I95? ). Sec 2 n w a l § aIe , s Tax Act (6 of 
vires of LUi ( - n) - Expl III — Not ultra 

Sc 784 (lST) erS ° f State legislature. A 1968 


Sa i es , Tax Act (9 of 1959). Sec- 
20_A ~ Dealer has no right to chal- 

T^ e Ant all ?o lty r Sec - 20 " A of Bihar Sales 
If Arf o nwi 95 ? 1 ° n ground of violation 
A on \ 9 1 the Constitution — Sec- 

20-A is valid and intra vires the State 
le ^i_ s x la J ur e- A 1966 Pat 54 (59) (DB). 

n 7 ? L S t 52 (1 ^ of Assam Sales Tax Act 
(if of 1947) is not invalid A 1959 Assam 
216 (219) (DB). Assam 

v,J 8 L^ endn ^ ent of Court-fees Act (1870) 

? y ddlt i?P ? f Article 11 (c) in Schedule II 

5 a ? f rfe ct pf repealing Rule 74, Assam 

?Q=;Q S A Tax (1947) by implication. A 

19o9 Assam 216 (220) (DB). 

tfon i °ni- tion °t , saIes tax under Sec¬ 
tion 19 of Mysore Sales Tax Act (25 of 1957) 

on sale of arrack and special liquor by 
LR^lni 1111611 * *° licencee is valid. (1965) 6 

9 / ( i? ) Sales Tax Act (1125). Secs. 2 (j); 

2 (k) and Rules 7 ( 1 ) (k) and 20 (2) — Do 
not contravene Article 303 ( 1 ) a 1955 
Trav-Co 126 (129) (DB). 

(11) The power conferred upon State 
Government under Sec. 3-D of U. p Sales 

besubiMH 5 t° f 1948) / to select the goods to 
at l tQ purchase ^ x and the rates 

amoiinf h pn hey a . r f to be taxed does not 
to uncon stitutional delegation of 
. legislative power — Section does not in¬ 
fringe Art. 14. (1966) 18 STC 204 (All). 

t -^i 2 r! Constitution of India. Schedule 7 

Legisiat^^^c 54 does contemplate that State 
rff. I3latpre 1S competent to enact law im- 
posmg tax on departmnet of State Govern- 
a * Section 2 (c) of U. P Sales Tax 

Act held valid ILR (1964) 2 Al’l 506 

(13) Section 11 (l) Q f Marine 

f g r 5 ° 5 DS ™ ar ' 5at Ac, 4 (19J3) as amendedTn 

vaffd. A I960 M C ad°T6 a 0 b, ri63 I , eeiSlatiOn a " d * 

move'abr| V propm-ty aIe fike taX copyright° r ^s r not 

ultra vires Article 336 (12) A 196Q Mari 

284 (291) (DB). ' A 1959 Mad 

. That the State Government has 

chosen to exercise its power in part onlv 
does not deprive it of its legisrat^e com- 

affectinff t0 its eff fal^ te With respect to matters 
rrectmg its taxing power with respect to 

(nf^fDBr (Bom, rChaSeS - (1!,79, 44 STC 

(16) Section 29A of the Kerala 

sales Tax Act (15 of 1963) Is o* a p^ovf' 
sion to punish those dealers who attempt to 

Act U?c X h °L Vi °! ate / ny Provision ^" the 
S, h ch are a, med at checking evasion 
and they are part of the incidental or nn- 
cillar.v powers of the power of taxat nn 
1980 Tax LR 1679 (DB) (K er ). ' 

(17) Bombay Sales Tax Act <"51 r.f iqw, 
and « P j 2 C , able p Gu ’ ara t State) Ss 37 

cX 4 fed (2, b7 de P a r ,e V r .r°hy ^° ay 

'hough not exigible to the publfc exche 
quer pumtively _ Not ultra vires — rt % 

ffi?- NOS ' 424 -Vfofo’f* 




fVol. io] 4 a. M. 30 


A” in the citations stands for AIR 
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Schedule 7, List 2, Entry 54—Note 4 (contd.) 

(18) Levy of penalty for attempt to evade 
tax is within constitutional sanction 1977 
Tax LR 2415 (2417) (FB) (Punj). 

(19) The legislature has power to provide 
for search and seizure in connection with 
taxation laws in order that evasion may be 
checked. (1977) 2 Cal Tax C 37: 1977 Tax 
LR (NOC) 19. 

(20) Provisions of Section 24B of the 
Raj. Sales Tax Act (1954) are ultra 
vires the powers of the State Legis¬ 
lature. 1976 Tax LR 2142 (2148) (Raj). 

(21) Additional tax is really a tax on 
sale of goods. The fact that the quantum 
of additional tax is determined with refer¬ 
ence to the sales tax imposed would not 
alter its character. Imposition of additional 
tax is not beyond the competence of the 
State Legislature. 1976 Tax LR 1810 (1811) 
(Kant). 

(22) A. P. Sales Tax Act (6 of 1957) Sec¬ 

tion 5 (1). First Proviso — Sales tax on 
turnover of restaurants as provided in the 
section — State Legislature is competent to 
levy such tax and section is not unconsti¬ 
tutional. 1975 Tax LR 1721 (1727) (DB) 

(Andh Pra). 

(23) Karnataka Sales Tax Act (25 of 

1957), Section 19 — Provision not ultra 

Vires. A 1975 SC 1007 : 1975 Tax LR 1523. 

(24) Tamil Nadu Additional Sales Tax 
Act (14 of 1970) is not beyond legislative 
competence of State Legislature — Addi¬ 
tional tax under the Act is a tax on the 
sale of goods. A 1974 SC 2272 : 1974 Tax 
LR 2220. 

(25) U. P. Sugarcane Purchase Tax Act 
(9 of 1961). Pro. — Act is intra vires of 
U. P. Legislature 1974 Tax LR 2242 (All). 

(26) Section 21 (6) of A. P. General Sales 
Tax Act is within legislative competence 
of State. 1973 Tux LR 2017 (Andh Pra). 

(27 ) Bombay Sales Tax Act (51 of 1959), 
Section 37 — Section 37 is not ultra vires. 

1973 Tax LP 2243 (Bom). 

(28) Power of State Legislature to make 
laws having retrospective effect — Sec¬ 
tion 5 (5-A) of Mysore Sales Tax Act (25 
ol' 1957) as amended by Mysore Act 9 of 

1974 is not invalid. A 1972 SC 217 (220, 

221 ). 

(29) Section 5-A of Kerala Act 15 of 
1963 is intra vires the State legislature 
under Sch. 7. List II. Entry 54. Fact that 
tax liability under Section 5-A does not 
arise on the occasion of purchase but de¬ 
pends on future contingencies mentioned 
therein does not make it beyond legislative 
competence. 1972 Tax LR 2202 (Ker). 

(30) Section 8 (2) of M. P. General Sales 
Tax Act is within legislative competence 
of the State. 1972 Tax LR 2416 (Madh Pra). 

5. Enactments held unconstitutional.— 

(1) Hyderabad General Sales Tax Act (14 
of 1940). Sections 11 (2). 20 (c) — Provides 
for recovery of amounts collected as lax 
though not eligible as tax under the Act 
— Provision not covered by Entry 54 nor 
justified as ancillary provision — Sec¬ 
tion 11 (2) and Section 20 (c) held ultra 
vires the State Legislature. A 1964 SC 922 
(9?3 to 925). (A 1960 Andh Pra 395. Revers¬ 
ed; A 1963 Mad 116, Overruled.' 



(2) Section 8-A (4) of the U. P. Sales 
Tax Act. 1948. is ultra vires. A 1968 All 
193 (195. 196). 

(3) Bombay Sales Tax Act (5 of 1946), 

^ * s violative of Article 19 
w of the Constitution and is void. 
A 1968 SC 445 (448). 

(4) Liability of dealer to pay illegal col¬ 
lection of tax to Government — Sec. 5 (c) 
of Andhra Pradesh General Sales Tax Act 
(6 of 1957) as amended by Act (16 of 1963) 

o S o vires the st ate Legislature. (1968) 

22 STC 222 (Andh Pra). 

< 5 > Explanation 1 to Section 2 (n) of 
M. P. General Sales Tax Act (2 of 1959) is 
^tra vires as it attempts to enlarge the 
definition of 'sale’ by bringing within its 
hire-purchase transactions. A 1964 
Madh Pra 242 (246) : 1967 MPLJ 799 (DB). 

<6) Amendment in 1964 of Section 18 (3) 
of Mysore Sales Tax Act (25 of 1957) con¬ 
verting into tax what is not a really tax 

ijnconstitutionai. A 1965 Mys 120 (12l5 

(DB). 

(7) Section 22, Mysore Sales Tax Act (46 
of 1948) is not ultra vires of Article 14 of 
Constitution. A 1958 Mys 143 (147) ; 1958 
Cri LJ 1327 (DB). 

(8) Explanation ( 1 ) to Section 2 (g) of 

Sales Tax Act (as extended to 
Delhi) is unconstitutional inasmuch as it 
seeks to bring within the meaning of the 
word 'sale’ hire purchase agreements with 
an option to purchase to the hirer, which 
are not sales within the word as used in 
Entry 48 of List 2. Government of India 
Act. 1935. A 1956 Punj 177 (181) (DB). 

(9) Section 26 (3), Bombay Sales Tax 

Act (3 of 1953) is ultra vires the Stale 
Legislature in so far as it purported to tax 
allotment of goods of a firm amongst part¬ 
ners on dissolution. A 1965 Guj 60 (69) 
(DB). 

(10) U. P. Sales Tax Act (15 of 1948) Sec¬ 
tions 28. 28A, 28C. 28D and 15A (o) — 

These provisions are outside the purview of 
Entry 54 of List II of the 7th Schedule to 
the Constitution. 1978 All LJ 1054 (1057). 


(11) The State . Legislature is not com¬ 
petent to enact law contained in Sec. 22 (3) 
of Kerala Sales Tax Act in so far as it re¬ 
lated to payment of an amount collected 
as tax on transactions not liable to tax 
under the Act or in excess of the tax levi¬ 
able under the Act. A 1975 SC 1991 (1992) 
** 1973 Tax LR 2460 (2462) (Orissa). 

(12) Declaration under sub-sec. (3) false 
in some particulars — Power under sub¬ 
sec. (8) of Sec 14-B of P. G. S. T. Act to 
seize such goods and impose penalty —- 
Power is not covered by Entry 54 List 2 of 
Schedule 7 of the Constitution — Sub-sec¬ 
tion (8) of Sec. 14-B is invalid. (1974) 33 
STC 168 (DB) (Punj). 

(13) Himachal Pradesh General Sales Tax 
Act (24 of 1968), Sec. 22 (6) and (8). Provi¬ 
des for seizure of goods. Provision is not 
covered by Entry 54 and not also justified 
as ancillary provision — Sec. 22 (6) and (8) 
held ultra vires legislature. ILR (1974) Him 
Pra 936. 

(14) Bihar Sales Tax Act (19 of 1959). Sec¬ 
tion 2 (P). Expln. I is ultra vires the Bihar 
Legislature. 1973 Tax LR 1900 (Pat). 

(15) Section 14-B (8) of Punjab Sales Tax 
Act is ultra vires the State Legislature’s 
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55. Taxes on advertisements other than advertisements published in the 
newspapers a [and advertisements broadcast by radio or television]. 

[a] Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 57 (3-1-77). 

56. Taxes on goods and passengers carried by road or on inland water¬ 
ways. 

[Government of India Act, 1935, Item 52.] 


Schedule 7, List 2, Entry 54—Note 5 (contd ) 
powers — Action taken thereunder is null 
and viod. 1973 Tax LR 2142 (Punj). 

(16) Where a State Legislature proceeds 
on the basis that certain amount in ques¬ 
tion is not a tax exigible under law made 
under Entry 54 of List II of the Seventh 
Schedule to the Constitution, but even so 
makes a provision that it shall be paid 
over to the Government merely because 
some dealers by mistake or otherwise have 
collected it as tax, such a provision is not 
ancillary or incidental to the collection of 
tax due under the law. Hence Secs. 9-B (3) 
& 14-A of Orissa Sales Tax Act are uncons¬ 
titutional. 1973 Tax LR 2460 (2162) (Orissa). 

(17) A. P. General Sales Tax Act (6 of 
1957). Sec. 29 (3) and (4) — Power to seize 
and confiscate goods — Power is not ancil¬ 
lary or incidental to the power to tax sale 
or purchase of goods under Sch. 7. List II. 
Entry 54 — Sub-secs. (3) and (4) of Sec. 29 
are beyond legislative competence of the 
State. (1972) 29 STC 649 (Andh Pra). 

(18) Section 20-A (3) is ultra vires State 
Legislature. Therefore the order of Super¬ 
intendent of Commercial Taxes directing 
dealer to deposit in Government treasury 
the amount said to have been collected by 
it as sales tax on account of sale of mica 
and which amount had not been refunded 
to the purchasers is bad. 1972 Tax LR 2213 
(2214) (Pat). 

(19) Sections 30-A and 30-B of Andhra 
Pradesh General Sales Tax Act (6 of 1957) 
are invalid in toto and void since they con¬ 
travene Entry 54. 1972 Tax LR 1891 (Andh 
Pra). 

(20) Bihar Sales Tax Act (19 of 1959) (as 
amended by Act 20 of 1962), Sec. 20-A — 
Sub-secs. (3). (4) and (5) are ultra vires 
State Legislature — Sub-secs. (6) and (8) 
as corollary thereto are invalid. A 1971 SC 
946: 1971 Tax LR 414. 

(21) Madras General Sales Tax Act (1 of 
1959), Sec. 42 (3) — Provision for confisca¬ 
tion of goods and levy of penalty by check- 
post officer — Ultra vires the Constitution. 
A 1970 Mad 25. 

(22) Sub-secs. (2) and (3) of Kerala Gene¬ 
ral Sales Tax Act are ultra vires powers of 
State legislature. 1969 Mer LR 85 (Ker). 

Schedule 7. List II, Entry 55 

(1) Section 126, Kerala Municipalities Act 
(14 of 1961) which authorises the Munici¬ 
pality to levy tax on advertisements is per¬ 
fectly valid. A 1965 Ker 237 (238). 

SCHEDULE 7, LIST 2, ENTRY 56 

SYNOPSIS 

I. Scope. 

Taxes on goods and passengers. 

3. ’'Carried.” 

4. "Roads or inland waterways.” 

I- Scope— (1) This entry and Entry 89 of 
rv e Union List distribute the field of taxa¬ 
tion between the Union and the States with 


respect to taxes on goods and passengers 
carried by different modes of transport. 
A 1955 Assam 249 (262) (SB). 

(2) The words of this entry have to be 
given their full effect and have to be con¬ 
strued in a natural and liberal sense. But 
at the same time they have not to be so 
construed as to destroy the very significance 
of the context in which they appear. A 1955 
Assam 249 (256) (SB). 

(3) Kerala Motor Vehicles (Taxation of 
Passengers and Goods Amendment) Act (18 
of 1971) is within legislative comoetence 
under Entry 56 of the State List. A 1974 SC 
436 : 1974 Tax LR 1691. 

(4) U. P. Motor-Gadi (Mai Kar) Adhini- 
yam (15 of 1964) Secs. 3 & 8 — Imposition 
of liability for tax on operator of goods 
vehicles under Adhiniyam — Operators of 
goods vehicles collecting goods from booking 
agencies for transportations — Operators 
and not agencies are liable for tax — Liabi¬ 
lity on operators is justified under Entry 
56. 1976 Tax LR 1349 (1352, 1353) (All). 

(5) U. P. Vehicles Taxation Act (5 of 
1935). Sec. 5-A — Intra vires. 1973 UPTC 
376 (All). 

2. Taxes on goods and passengers.— 

(1) The term "goods” would mean trade 
goods or goods of a commercial character 
and would not include in its ambit luggage 
and personal effects. A 1955 Assam 249 (260) 
(SB). 

(2) The entry is an enabling one and 
empowers the Legislature to tax goods and 
passengers either individually or collec¬ 
tively. The use of the word "and” between 
the two objects does not mean that the tax 
cannot be levied on one to the exclusion of 
the other. A 1955 Assam 249 (256) (SB). 

(3) The nature or the quality of’ the tax 
would not depend on what measure is ad¬ 
opted for fixing the amount payable in 
each case — It may be the distance travel¬ 
led or the weight as the measure for pur¬ 
poses of taxation. A 1955 Assam 249 (273) 
(SB). 

(4) The fact that the tax is to be measur¬ 
ed in proportion to the fares and freight 
realised does not alter the nature of the tax 
upon the goods and passengers or affect its 
intrinsic character. A 1952 Pat 359 (364) 
(SB) ** A 1945 PC 98 (101). 

(5) The mere fact that the State has de¬ 
cided to charge a heavy tax when it easily 
could have charged a lighter one would net 
detract from the validity of the tax. A 1954 
Punj 264 (267) (DB). 

(6) Taxation under this entry is of the 
indirect variety. It ultimately falls on the 
consumer. The tax can be collected through 
the carrier or the producer and the manu¬ 
facturer. A 1955 Assam 249 (262) (SB). 

(7) The tax levied by the Assam Taxation 
(On Goods Carried bv Roads or Inland 
Waterways) Act (13 of 1954) is a tax on the 
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Schedule 7, List 2, Entry 56—Note 2 (contd.) 
transportation of goods and not in the nat¬ 
ure of excise duty. There is, therefore, no 
encroachment on Entry 84 of List 1 and the 
Act is not ultra vires on that ground. A 
1955 Assam 249 (255) (SB). 

(8) Where the pith and substance of the 
Assam Act 10 of 1961 is the levy of a tax 
on tea which is carried in the State ofl 
Assam, the right to levy such a tax cannot 
be said to have been taken away merely 
by the fact that a Tea Act had been passed 
by the Central Legislature which is refer¬ 
able to the relevant Entry in List 1 of Sche¬ 
dule 7. The power to levy a tax which has 
been conferred on the State Legislature by 
Entry 56 cannot, therefore, be said to be 
controlled by the Tea Act in question. There 
is. therefore, no substance in the argument 
that the State Legislature has no power to 
levy a tax on tea which is carried over a 
part of the area of the State of Assam, be¬ 
cause one of the objects taxed under the 
Assam Act has been covered by the Central 
Tea Act of 1953. A 1964 SC 925 (943). 

(9) A tax on motor vehicles entering or 
leaving the limits of a municipality is not a 
tax on passengers carried by road within 
the meaning of this entry though the 
amount of the tax is to be calculated with 
reference to the number of passengers. A 
1958 All 430 (431) (DB). 

(10) Power of Municipality to levy toll 
tax is limited to cases covered by Sec. 128 

(1) (vii). U. P. Municipalities Act (2 of 1916) 
— Municipality cannot levy toll tax on pas¬ 
sengers under its delegated authority either 
under Sec. 128 (1) (vii) or (xiv). 1968 All 
WR (HC) 438. 

(11) Power to levy toll on vehicles limited 
by Sec. 128 (1) (vii) and cannot be extend¬ 
ed by resort to residuary clause (Sec. 128 
(1) (xiv)). A 1966 SC 1502 (1506). 

(12) Instances of Acts falling under this 
entry, are : 

(a) Assam Taxation (On Goods Carried 
by Roads or Inland Waterways) Act, 
13 of 1954. A 1955 Assam 249 (258) 
(SB). 

(b) Part III of the Bihar Finance Act 17 
of 1950. A 1952 Pat 359 (364) (SB). 

(c) Punjab Passengers and Goods Taxa¬ 
tion Act. 16 of 1952. 57 Pun LR 304 
(306) (DB). 

(d) Madras Motor Vehicles (Taxation of 
Passengers and Goods) Act (XVI ofl 
1952). A 1954 Mad 569 (572) (DB). 

(e) Punjab Passengers and Goods Taxa¬ 
tion Act (16 of 1952). A 1954 Punj 
264 (267) (DB). 

(f) Punjab District Boards Act (20 ofl 
1883). A 1962 Punj 350 (353) (FB). 

(g) Bihar Taxation on Passengers and 
Goods (Carried by Public Service 
Motor Vehicles) Act (Bihar Act 17 of 
1961). Sec. 3. A 1963 SC 1667 (1674. 
1675). (Act is retrospective.) 

(h) Kerala Motor Vehicles (Taxation on 
Passengers and Goods) Act (25 of 1963) 
is within the competence of State 
Legislature. A 1969 Ker 130 (136) 
(DB). 


(i) Rajasthan Passengers and Goods Taxa¬ 

tion A.ct (18 of 1959) — Tax levied 
by Act is tax on passengers and goods 
and not on income or on fares and 
freights — It is not ultra vires. A 1961 
SC 1480 (1484, 1485). 

(j) Mysore Motor Vehicles (Taxation on 
Passengers and Goods) Act (10 of 
1961). A 1963 Mys 49 (58) (DB). 

(13) The nature of the tax as defined by 
the entry is wholly different and the mere 
imposition of such tax does not amount to 
interference with the freedom of trade and 
commerce given by Art. 301 of the Constitu¬ 
tion. A 1955 Assam 249 (253, 254) (SB). 

(14) Power given to Legislature to levy 
taxes on goods and passengers — It is com¬ 
petent for Legislature to devise machinery 
for recovery of said taxes. A 1963 SC 1667 
<1672. 1673). 

(15) Terminal tax on expprt and import 

of articles under S. 66 (1) (o) of C. P. and 

Berar Municipalities Act (2 of 1922) — Tax 

?io fal1 wi tbin this entry. A 1967 Bom 
413 (415. 416) (DB). 

< 16 ) Andhra Pradesh Motor Vehicles 
(Taxation on Passengers and Goods) 
(Amendment and Validation) Act 34 or 1961) 

* C cU° n ® 8 is not beyond competence 

of State Legislature as it validates only the 
Act which was declared invalid on ground 
of violation of constitutional provisions and 
not on ground of lack of legislative com- 
petence. ILR (1964) Andh Pra 1338 (DB). 

. ^ evy tax on public carrier permit 

holders for carriage of goods on National 
Highway falling in the territory of Haryana 
— Constitutional validity — Not beyond 
competence of State Legislature. ILR (1971) 
1 Punj 720 (FB). 

3. 'Carried.”— (l) All that the entry re¬ 
quires is that the goods should be carried 
by road or inland waterways. It makes no 
mention ofl the agency through which goods 
are carried. A 1955 Assam 249 (260) (SB). 

(2) Goods carried in State only for short 
distance — Does not render tax under Sec¬ 
tion 3 Assam Taxation (on Goods Carried 
by Roads or on Inland Waterways) Act (10 
of 1961) invalid on ground of extra territo¬ 
riality. A 1964 SC 925 (942). 

(3) Carried — Meaning of — Goods car¬ 
ried not joining mass of goods — Tax levied 
under Assam Act 10 of 1961 held not in¬ 
valid. A 1964 SC 925 (942. 943). 

(4) U. P. Town Areas Act (2 of 1914), Sec¬ 
tion 14 (2) (b) — Levy of ’Teh-bazari tax’ 
on motor vehicles passing over the public 
streets within limits of town area when 
they leave town area is not covered by 
Entry 56, List 2 of Sch. 7. 1974 All LJ 231. 

(5) Imposition of terminal tax on passen¬ 
gers carried by road under clause (e) — 
State Legislature is competent to legislate 
and impose tax. ILR (1973) Cut 1174. 

4. "Roads or inland waterways.”— (1) 
The word "roads” refers to public roads as 
used for traffic, both vehicular and pedes¬ 
trian. as of right and inland waterways 
must evidently refer to waterways which 
are used for navigation by public boats or 
crafts. A 1955 Assam 249 (256) (SB). 
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57. Taxes on vehicles, whether mechanically propelled or not, suitable 
for use of roads, including tramcars subject to the provisions of Entry 35 of 
List III. 

[Government of India Act, 1935, Item 48A.] 

58. Taxes on animals and boats. 

[Government of India Act, 1935, Item 47.] 

59. Tolls. 

[Government of India Act, 1935, Item 53.] 


% 


Schedule 7. List 2. Entry 57 

(1) An Act which in no way interferes 
with the freedom of trade, commerce and 
intercourse within the State and which is 
only a fiscal measure falling under this 
entry does not not require for its validity 
and Presidential sanction under the Proviso 
to cl. (b) of Art. 304. A 1958 Ker 52 (53): 
1958 Cri LJ 380 (DB). 

(2) Assam Motor Vehicles Taxation 
(Amendment) Acts (XV of 1963) and (XII 
of 1966) are not unconstitutional under 
Art. 254 (2). A 1967 SC 1575 (1577). (ILR 
(1966) 18 Assam 494 (DB), Reversed.) 

(3) Motor Vehicles Rules (1940). R. 160-C 
(under Sec. 5 of Madras Act 3 of 1931) — 
Validity of — Does not encroach upon field 
of State Legislature. A 1956 Andh Pra 129 
(139) (DB). 

(4) M. P. Motor Vehicles Taxation (Am¬ 
endment) Act (15 of 1965) falls under Entry 
57 of List 2 and not Entry 35 List 3 and is 
not ultra vires for want of assent of the 
President. A 1966 Madh Pra 131 (133) (DB). 

(5) Travancore-Cochin Vehicles Taxation 
Act (14 of 1950) is not a legislation dealing 
with respect to trade or commerce but en¬ 
acted by virtue of powers conferred on State 
Legislature under Entry 57. A 1958 Ker 398 
(398. 399) (DB) ** A 1960 Ker 58 (63) (DB). 

(6) It cannot be said that the legislature 
has no power, under Entry 57 of List 2. to 
iniDO se a tax on motor vehicles kept for use 
within the State unless those vehicles are 
intended to be used or are used on public 
roads maintained by the State. 1969 Ker LJ 


(7) Tax on vehicles — Entry 57 only re¬ 
quires that the vehicles should be suitable 
ior use on roads. 1972 Ker LT 760. 

(8) The higher tax imposed on contract 
carnages by G. O. Ms. 923. Home, D/- 19-4-69 
&G. O. Ms. No. 434 Home. D/- 27-2-1970 is 
co m pe nsa t or y j n character and, therefore, 
tne Government, in exercise of its delegat- 
c^rJi OWe ^ L was competent to impose the 
frloa wlth P ut in any way restricting the 

trade - commerce or intercourse. 
t ce tne Government had power to impose 
pur P° se behind it. viz. to eliminate 
iQ 9 *f a eif y competition was immaterial. A 

,} 006: 1975 Tax LR 136 °- f 1971 

lax LR 1498 (1501) (Mad) Reversed.) 

, Town Areas Act (2 of 1914), 
SS* :l * ( ?> <b) — Rules framed under — 
Un ip S 2 . 3 —- "Teh-bazari traffic tax” levied 
mow ~ Validity of _ Tax levied on 
Dublin X ehl S. es for merely passing over 
of tn streets and places within the limits 
terri+^ n area when leaving the town area 
B-j»S! ry cannot be supported as 'Teh 
(234) ' Under Sec 14 (2) (b). 1974 All LJ 231 


(10) The dumpers and shovels, which are 
admittedly being used solely upon the pre¬ 
mises of the owner, are excluded from the 
purview of the Punjab Act 4 of 1924 as 
applied to Goa, Daman & Diu and cannot 
be subjected to taxation under the Act as 
the State Government cannot impose, under 
Entry 57 of the State List any compensatory 
tax in respect of roads which are not built 
and maintained by it. 1978 Tax LR 2242 
(2243) (Goa). 

(11) Expression ’vehicle’ or ’motor vehicle* 
in Secs. 6 and 8 (as amended in 1977) in 
B. & O. Motor Vehicles Taxation Act (1930) 
ought to be interpreted as motor vehicle 
using public road. So interpreted it is not 
ultra vires the Legislature under Entry 57 
of the State List of Seventh Schedule to 
the Constitution. 1979 BLJR 502 : A 1979 
(NOC) 186. 

Schedule 7 List 2 Entry 58 

(1) The circumstances and Property tax 
levied under Sec. 119 of the U. P. Kshetra 
Samitis and Zilla Parishads Act 1961, is a 
tax on status of the individual and not a 
tax on income. It is covered by Entries 49. 
60 and 58 of Sch. VII, List II of Constitu¬ 
tion. A 1980 SC 1088 (1092, 1094) : 1980 All 
LJ 483. 

Schedule 7, List 2, Entry 59 

(1) A toll is a payment taken in return 
for some benefit and it is not necessary to 
collect it at the very moment when the per¬ 
son from whom it is collected commences 
to enjoy the benefit. It can be collected 
even when the person is about to leave after 
enjoying the benefit. The only limitation 
that lies on the power to collect tolls is 
that they cannot be collected twice for the 
same benefit. Therefore, where a munici¬ 
pality imposes toll tax on motor vehicles 
entering or leaving the municipal limits 
with passengers the levy cannot be con¬ 
demned on the ground that it was ultra 
vires the powers of the municipality to col¬ 
lect tolls from vehicles going out of munici¬ 
pal limits. A 1958 All 430 (432) (DB). 

(2) Consideration for imposition —- Speci¬ 
fic advantage from every toll levied not 
necessary — Factory connected with main 
railway line by its own side line for carry¬ 
ing materials — Enjoyment of amenities 
provided by Municipality is sufficient con¬ 
sideration Imposition of tolls on wagons 
held valid under Section 128 U P. Munici¬ 
palities Act (2 cf 1916). A 1962 All 25 (42) 
(DB). 

(3) Cantonments Act (1924) Sec. 60 — 
Section was a law in force at the time of 
commencement of Constitution and is saved 
by Article 372 Power to impose tolls 
gwen to State Legislature under Item 59 
List 2 Sch VII of Constitution — Mere fact 
that Central Legislature cannot now impose 
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Schedule 7, List 2, Entry 59 (contd.) 
tolls cannot have the effect of depriving 
Cantonment Boards of the power to impose 
tolls which had been conferred by valid 
enactment. A 1967 All 15 (19). 

(4) Entries 59 and 66 give power to State 
Legislature to legislate on tolls and fees res¬ 
pectively and hence it cannot be said there 
is no legislative competence to enact Sec¬ 
tion 140 of the Assam Municipal Act (1 of 
1923). A 1958 Assam 156 (159) (DB). 

(5) Toll imposed by Municipal Committee 
on vehicles entering its Municipal limits 
under Sec. 61 (2). Punjab Municipal Act (8 
of 1911) covered by the term ''toll” —■ 
"Stand tax” already being charged for 
parking vehicles at stand — No double taxa¬ 
tion — Toll being on vehicles and not on 
goods, no infringement of Art. 301 — Toll 
imDOsed not unconstitutional. A 1964 Punj 
506 (507, 508), 

(6) Hardwar Municipality — Imposition 
of toll on motor vehicles, tongas and rick¬ 
shaws entering or leaving municipal limits 
at four annas per passenger — No power 
in Board to levy toll on vehicle leaving 
municipal limits — Power to levy toll limi¬ 
ted by Sec. 128 (1) (vii) cannot be extended 
by resort to residuary clause (xiv). A 1966 
SC 1502 (1506) ** 1968 All WR (HC) 438. 

(7) No conflict between List 1. Entry 23 
and List 2. Entry 59. A 1969 J & K 113 (116) 
<FB). 

SCHEDULE 7, LIST 2, ENTRY 60 

SYNOPSIS 

1. Scope of the entry. 

2. Acts falling or not falling within this 

Entry. 

1. Scope of the entry.— (1) An obvious 

distinction exists between a tax on trades, 
callings or professions and a tax on income 
arising from a trade, calling or profession. 
A tax. by whatever name it may be known, 
if it is based on the income derived from a 
trade, calling or profession, can be ques¬ 
tioned on the ground that it being an in¬ 
come tax could not be imposed by the State 
Government. It is to save such a tax that 
Art. 276 appears to have been enacted. A 
1957 AH 433 (436) (DB). [Overruled on an¬ 
other point in A 1980 SC 1088.1 

(2) There is nothing unconstitutional in 

the requirement of the taking out of a 
licence for a trade, for the requirement is 
only a mechanism or device for the collec¬ 
tion of the tax and is not consequently hit 
by Art. 19 (1) (g). A 1957 Pat 386 (389) 

(DB). 

(3) Tax on receipt of pension — Not a 
tax on employment. A 1964 SC 1172 (1178). 

(4) List 1. Item 84 deals with taxes on 
goods manufactured or produced and List 2. 
Item 60 deals with the carrying on trade 
i e. an activity in the nature of buying and 
selling and the Finance Act (1951) in its 
pith and substance relates to duty on goods 
manufactured or produced and has no re¬ 
lationship with item 60. A 1962 SC 1006 
(1028). 

(S' The object of Item 60. List 2 of Sch. 7 
of the Constitution, from which the power 


to levy the tax m question by the Munici- 
pality is derived, is to enable the State 
Legislature to tax persons, who are carry¬ 
ing on any professions, trades, calling and 
employments. Those four words overlap one 
another and have been used by way of 
abundant caution in order to make these 

broad basec * and comprehensive, 
those words has any particular 

!£«JXS al m ? an . 1 i}g and even if they had any 
definitive significance the object of putting 

them altogether is to ensure that no parti- 
cular category of persons is being eliminat¬ 
ed. A 1960 Punj 669 (671, 672) (DB). 

(6) Levy under Entry 60 far in excess of 
amount specified in Art. 276 (2) - Lew to 
be struck down. A 1965 Ker 8 (10). 

(7) License fee for storing jute imposed 

tinn Sri 111 !?! 1 ,°£, Municipality under Sec- 

(X V } of Ben Sal Municipal Act 
(15 of 1932) — Imposition held beyond com- 
petence of municipality. (1955) 59 Cal WN 

Oi i. 


a ( * 8) 30 (b) - Punjab District Boards 

Act (20 of 1883). has reference to taxation 
on property itself as such, and does not de¬ 
bar the imposition of tax on profession, 
trade, calling or employment which fall un- 
der a separate item in State List Schedule 
to the Constitution. (1959) 61 Pun LR 309. 

(9) Tax on circumstances and property is 
tax on income and not on financial status 
— Items 49 and 60 of List 2 of Constitution 
* State cannot legislate in respect of tax 
on sources other than those mentioned 
therein — But U. P. Act 10 of 1922 which 
was valid under Government of India Act. 
is valid under the Constitution by virtue 
of Art. 277 and Item 82 of Union List — 
Ss. 108 and 44 thereof, therefore are not 
void. 1955 All LJ 630. 


(10) Liability to pay professional tax un¬ 
der Punjab Professions. Trades Callings 
and Employments Taxation Act (7 of 1956) 
— Situs of trade, business, calling or pro¬ 
fession has to be considered — Where no 
business is carried on by a dealer at a cer¬ 
tain place, mere delivery of goods from 
godown situated there cannot be equated 
to doing business at that place. A 1968 Punj 
289 (291) (DB). 


(11) Levy of circumstances and property 

tax is valid and it falls under Entries 49. 
58 and 60 of List II of the Seventh Sche¬ 
dule to the Constitution. It is not a tax on 
income. An excessive levy on circumstances 
will tend to blur the distinction between a 
tax on income and a tax on circumstances. 
Income will then cease to be a mere mea¬ 
sure or yardstrict of the tax and will be¬ 
come the very subject matter of the tax. 
A 1980 SC 1088 (1093, 1094) : 1980 All LJ 

483. [A 1957 All 433 & 1961 All LJ 743 Over¬ 
ruled; A 1970 All 316 (FB) partly Reversed.] 

(12) Circumstances and property tax is 
not a tax on income. It is covered by En¬ 
tries 49. 60 & 58 of List II of the Seventh 
Schedule to the Constitution. It is not neces¬ 
sary to resort to Art. 277 to uphold its vali¬ 
dity. Morecover. Art. 277 would not save the 
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Schedule 7, List 2, Entry 60—Note 1 (contd.) 

impugned tax since it was levied in pursu¬ 
ance of the power conferred by Clause (f> 
of S. 14 of the U. P. Town Areas Act, 1914, 
which was introduced by a post-Constitution 
amendment. A 1980 SC 1088 (1094): 1980 
All LJ 483. \A 1970 All 316 (FB) partly re¬ 
versed.! 

2. Acts falling or not falling within this 
Entry.— 

The following Acts fall within this entry l 

(1) Cantonments Act (2 of 1924), Sec. 60. 
A 1959 SC 582 (584. 585). 

(2) Bombay Municipal Boroughs Act. (18 
of 1925). Sec. 79 (1) (xiv). A 1966 Bom 15 
(17, 18) (DB). 

(3) U. P. Act 21 of 1965. A 1969 All 317 
(321, 329) (FB). 

(4) U. P. District Boards Act (10 of 1922). 

Sections 174 and 91 (K). A 1961 SC 356 

(360). 

(5) Punjab Municipal Act (3 of 1911) (as 
applied to Himachal Pradesh). A 1959 Him 
Pra 17 (20). 

(6) Gwalior Municipal Act (Smt. 1993). A 
1953 Madh B 145 (146) (DB). 

(7) West Bengal Panchayat Act (1957). 
Sec. 57 (1) — West Bengal Panchayat Rules 
(1958). Rules 110 and 111 — Assessment of 
tax by Panchayat on basis of income from 
trade or business carried on within its 
jurisdiction — Provisions. although relate 
to tax on income are saved by Art. 276 (1), 
Constitution of India. A 1964 Cal 590 (592). 

(8) U. P. Town Areas Act (2 of 1914). 
Section 14 (1) (f). A 1969 All 40 (42) (FB). 

(9) Patna Municipal Corporation Act (13 
Of 1952), Sec. 177 (1). 1967 BLJR 135 (DB). 


(10) Provision of Sec. 82 (1) (ff). Bihar 
and Orissa Municipal Act (7 of 1922). 

1965 BLJR 886 (DB) ** A 1962 Pat 465 (467) 
(DB). 

(10A) West Bengal State Tax on Profes- 
slons » Trades, Callings and Employments 
Act (16 of 1979) (1980) 84 Cal WN 90 : 1980 

Tax LR (NOC) 111. 

The following Acts do not fall within this 
Entry. 

(11) The base of the levy under the Tra- 
vancore Tobacco Act (1 of 1087). Sec. 31 is 

n ? 4 u r an occu Pation nor its income deriv¬ 
ed therefrom but commodity concerned 
namely the tobacco stocked by the licensee 
It is not a tax on occupation falling un- 

Ain?« ntry 60 but is covered by Entry 62. 

A 1958 Her 129 (134) (FB). 

(12) The provisions of Sec. 4-A Madras 

A nt J\T t ^ nment Tax Act < 10 of 1939). A 1959 
Andh Pra 461 (465) : (1959) 1 Andh WR 347 

(13) Mysore Village Panchayat and Local 

f Q ° arc Js Act (10 of 1959). Sec. 73 (4) (1). A 

/T A Mys 150 (152) (DB). 

2* Punjab Professions. Trades. Calling 
Employments Taxation Act (1956 as 
amf n «d by Act 10 of 1962 1 Secs. 2 (b), 3 
rpnL- — Assessment of professional tax 
iatmg to income from trade outside State 

®93 (DB) b held ille * al * < 1966 > 68 Pun LR 

'Kerala Profession Tax (Validation 
loro Reassessment) Act. 1958 is invalid A 
Ker 185 (190) (DB). 


(16) Tax on advertisement levied under 
Sec. 126. Kerala Municipalities Act (14 of 
1961) is not tax on profession or calling. A 
1965 Ker 237 (239). 

(17) Punjab Entertainment Tax (Cine¬ 
matograph Shows) Act. A 1956 Punj 203 
(204) (DB). 

(18) Bombay Lotteries and Prize Compe¬ 
titions Control and Tax Act (1948). Sec. 12A 
(as amended by Bom. Act 30 of 1952) — 
Tax imposed under Sec. 12-A does not 
amount to tax on business — Tax imposed 
is on betting and gambling and is valid 
under Entry 62. A 1957 SC 699 (711). (A 
1956 Bom 1 (DB). Reversed.) 

(19) Theatre tax imposed by Allahabad 
Nagar Mahapalika — Reasons for or basis 
of impugned tax is not possession of parti¬ 
cular profession or calling but giving of one 
or more shows or exhibitions and the tax 
is more properly referable to entries other 
than No. 60 of List 2 — It is covered by 
Entries 33 and 62 of this List — Therefore, 
it is not hit by Art. 276. 1969 All LJ 295. 

(20) Madras Commercial Crops Markets 
Act (20 of 1933). Sec. 11. A 1959 Andh Pra 
398 (401) (DB). 

(21) Levy of Theatre Tax under U. P. 
Nagar Mahapalika Adhiniyam falls under 
Entry 62 and not under 60. 1972 Tax LR 
2022 (All) ** A 1955 Sau 90 (92). 

(22) Levy of Theatre tax under Sec¬ 
tion 132 of U. P. Municipalities Act is a 
tax on entertainment within Entry 62 of 
List II of the Seventh Schedule to the 
Constitution and not under Entry 60 there¬ 
of. It is. therefore, not invalid if it exceeds 
Rs. 250 per annum. 1977 Tax LR 1879 
(1883) (All). 

(23) Directors of a company are not the 
employees of a company or members of its 
staff. They do not exercise any profession 
or calling nor could they be said to be 
engaged in a trade thereby. Hence the pro¬ 
fessions tax levied on them under Kar¬ 
nataka Tax on Professions. Trades Callings 
and Employments Act. 35 of 1976 was 
illegal and void. 1979 Tax LR 2513 (2515 
2516) : (1979) 49 Com Cas 468 (DB) (Kant)’ 

(24) The States are conferred with Legis¬ 

lative power in respect of tax on profes¬ 
sions etc., by Entry 60 in the State List of 
the Seventh Schedule to the Constitution. 
Fetter on the said power put under Arti¬ 
cle 276 (2) is removed in cases falling 

under the proviso thereto. Therefore there 
is no legislative incompetence for the levy 
of professions tax in cases falling under 
the said proviso. 1978 Ker LT 233 : 1973 
Tax LR (NOC) 74. 

(25) Imposition of Haisivat tax under 
Section 66 (n) of C. P. and Berar Munici¬ 
palities Act — It is a tax on man’s finan¬ 
cial position as reflected bv his 'circum¬ 
stances and property’ i.e. upon his capacity 
to pay — It is thus a combination of the 
property tax and the professions tax and 
as such it falls under Entries 49 and no of 
the State List of the Seventh Schedule to 
the Constitution. 1973 Tax LR 2431 (2432 
2434) (Madh Pra). 
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■4- SCHEDULE 7. LIST 2. ENTRY 62 

, , SYNOPSIS 

1 . Luxuries. 

2. Entertainments and amusements* 

3. Betting and gambling. 

4. Quantum of tax. 

5. Scope. 

1 Luxuries. — (1) This Entry contem¬ 
plates a tax on certain articles or goods 
constituting luxuries and not legislation 
controlling an activity which may not be 
a necessary activity but may be unneces¬ 
sary and in that sense a luxury. A 1956 
Bom 1 (111 (DB). (Reversed on another 

point in A 1957 SC 699.) 

(2) Tobacco has invariably been consider¬ 
ed an article of luxury throughout the 
world. The levy of an annual fee for a 
licence under the rules framed in 1951 
under Section 31 of the Travancore Tobacco 
Act (1 of 1087) is. therefore, a luxury tax 
coming under this entry. A 1958 Ker 129 
(134) (FB). 

(3) Kerala Luxury Tax on Tobacco (Vali¬ 
dation) Act (9 of 1964) is not a colourable 
exercise of power — Imposition falls under 
Item 62 in List 2. Sch. 7 of the Constitu¬ 
tion. A 1966 Ker 46 (53). 

(4) Private individual conducting stall on 
railway platform under licence from rail¬ 
way authorities. Section 135 (1) (i) of Rail¬ 
ways Act. 1890 does not confer immunity 
on him from payment of licence fee under 
Section 284. Kerala Municipalities Act (14 
of 1961) — Fee under Section 284 cannot be 
considered as tax on land under Entry 49. 
List 2 of Sch. 7 of Constitution of India — 
Activity for which licence has to be taken 
under Section 284 is not for storing or sell¬ 
ing luxury articles alone and hence licence 
fee thereunder is not a tax on luxuries 
under Entry 62. List 2 of Sch. 7 of Consti¬ 
tution of India. 1967 Ker LT 848 (DB). 

(5) Kerala Luxury Tax on Tobacco (Vali¬ 
dation) Act (1964). Section 3 — Act is with¬ 
in legislative competence of the State Legis¬ 
lature — Levy of tax thereunder is not in 
the nature of excise duty. A 1976 SC 182 
(189) : 1976 Tax LR 1293 (1300). (1971 Tax 
LR 512 Affirmed.) 

(6) Taxes on luxuries — Luxury — 
Meaning — Tobacco is an article of luxury 
— Tax on tobacco has been recognised as 
a tax in the nature of luxury. A 1976 SC 
182 (190) : 1976 Tax LR 1293 (1301). 

(7) The word 'luxuries’ would include 
'luxury* as well. Both 'luxuries’ and 

luxury’ can be taxed under Entry 62. 
'Luxuries’ in Entry 62 should not be con¬ 
fined to articles or objects of luxury alone. 
In view to the social and economic struc¬ 
ture of India, an airconditioned space whe¬ 
ther in a hotel or in a restaurant is a 
luxury by itself. People enter into these 
spaces for enjoyment of a luxury. A tax 
levied under Entry 62 cannot be restricted 
to certain articles only but may also be 
extended to things incorporeal. Assuming 
that ’'luxuries” in Entry 62 are to be con¬ 
fined to objects or articles of luxury. W. B. 
Act 21 of 1072 is a legislation with respect 
to air-conditioners within the meaning of 


tion Se xh 3 2 , Ar V cle , 246 oJ the Constitu- 
i^Ao^ The + State le £ ,slatur e is competent to 

™90 d 8 a 92) Tcal" ‘(DB) 11 '"" 1 '- 1975 TaX LR 

E J? tertain ments and Luxuries 

1S c; ar \ d Restaura nts) Tax Act (21 of 
1972) Sections 2 (b) and 2 (c) and 3 (as 

LTnmern £ ^-Imposition of enter- 

ta * — Section 3 is not invalid. 
1975 Tax LR 1894 (Cal) (DB). 

Karnataka Excise (Sale of Indian 
an <* Foreign Liquors) Rules (1968), R. 8 t?) 
— Imposition of licence fee for retail 
vending of Indian and Foreign liouors 
g?** Rule 8 . — Cannot be considered as 
(DB)°n Iuxunes * 1975 Tax LR 1377 (Kant) 

„ ?• A ,?L n ‘ er t ain + ments and amusements— 

(1) Although it may be said that a person 

^ h ° solves a cross-word puzzle is amusing 
or entertaining himself, this is not the 
amusement or entertainment contemplated 
by this entry, a 1956 Bom 1 (11) (DB). 

(2) The word "entertainments” is used in 
the plural, which means that the word is 
used as a common noun and not as an 
abstract noun and as a common noun it 
must necessarily mean in the case of cine¬ 
ma. a show, in the case of a drama, a per¬ 
formance and in the case of cricket a 
match. A 1954 Bom 261 (264) (DB). 

(3) The levy of entertainment tax on 
cinema shows is a tax on entertainment 
wmch falls under this entry and not under 
Entry 60 of List 2 and can be collected 
from the cinema exhibitor. A 1956 Punj 203 
(204) (DB). (A 1953 Madh B 145 Dissented 
from.) ** A 1955 Sau 90 (91) (DB). (A 1953 
Madh B 145 (146. 147) Dissented from.) ** 

A 1954 Bom 261 (265) (DB) ** A 1959 SC 
894 (895. 896) ** A 1967 Mys 150 (152) 

(DB). 

(4) If in substance an entertainment tax 
is a tax upon a show or performance, it 
makes no difference whether it is levied 
from the person who obtains admission to 
the entertainment or from the person who 
gives it. it being always permissible for a 
person from whom the charge is levied to 
pass on the duty to a person who obtains 
admission. A 1954 Bom 261 (263. 264) (DB). 

(5) The tax is not a tax on "canine'’ 
within the meaning of Entry 60 of List 2. 

A 1955 Sau 90 (91) (DB) ♦* A 1959 SC 894 
(895. 896). 

(6) The fact that each exhibition is sepa¬ 
rately taxed, or that the tax. being pay¬ 
able in advance is refundable if the show 
is not held also goes to show clearly the 
nature of the tax. namely, that it is a tax 
on entertainment and not on 

trade or calling. A 1956 Pun] 203 (204) (DB) 

** A 1955 Sau 90 (91) (DB). 

(7) The provisions of Section 4-A. Madras 
Entertainments Tax Act (10 of 19391. fall 
within the contents of Entry 62 and hence 
it is within the legislative competence of 
the State Legislature and is not ultra vires. 

A 1959 Andh Pra 461 (467) (DB) 

(8) A tax levied by a Cantonment Board 
on the lessee of a Cinema theatre on each 
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Schedule 7, List 2, Entry 62— Note 2 (contd.) 
show of the film exhibited by him is a 
valid tax. A 1959 SC 582 (584. 585). 

(9) Theatre tax imposed by Allahabad 
Nagar Mahapalika — Reasons for or basis 
of impugned tax is not possession of parti¬ 
cular profession or calling but giving of 
one or more shows or exhibitions and the 
tax is more properly referable to entries 
other than No 60 of List II — It is cover¬ 
ed by Entries 33 and 62 of this list — 
Therefore, it is not hit by Article 276. 1969 
All LJ 295. 

- (10) Levy of theatre tax under U. P. 
Nagar Mahapalika Adhiniyam falls under 
Entry 62 and not under 60. 1972 Tax LR 
2022 (2027) : 1972 All LJ 279. 


(11) Kerala Local Authorities Additional 
Tax on Entertainments and Surcharge on 
Show Tax Act (1968), Section 2-A (as add¬ 
ed in 1972) — Section is valid. 1974 Tax LR 
1659 (Ker). 

(12) Entertainment tax — Entry permits 
imposition of tax either on the entertainer, 
or on the entertainee or on both. A 1971 
Ker 92 (94) : 1971 Tax LR 38 (FB). 


(13) A. P. Entertainments Tax Act (10 of 
1939), Section 14-C — Tax on complimen¬ 
tary tickets is covered by Sch I. List II. 
Entry 62 of the Constitution and is within 
State Legislature’s competence. 1971 Tax 
LR 1693 (1695. 1697) (AP). 

(14) The museum is not a place of enter¬ 
tainment. Consequently the fees levied by 
the museum for the purpose of meeting the 
maintenance charges etc., could not be 
taxed under the Raj. Entertainments and 
Advertisements Tax Act. 1957. The museum 
was primarily used for education of the 
people. It may be that some visitors may 
derive entertainment or amusement but 

may be incidental. 1972 Tax LR 2128 
(2432) (DB) (Raj). (A 1971 Raj 151 (157) : 
1971 Tax LR 471 Reversed.) 

(15) Bihar Entertainments Tax Act (1948), 
Sections 5, 5 -a — Act in pith and sub¬ 
stance. is a legislation under Entry 62 of 
tne State List — It is a legislation relating 

•n tax on entertainments and matters an- 
dllary and subsidiary thereto — It cannot, 
even by stretch of imagination, be said to 
inr,? legislation on topic of stamp duties. 
T ? X LH 330 ( 33 4. 335) (Pat). 
tt ~ ev;vr theatre tax under Sec. 132 
° r . u - P. Municipalities Act is a tax on 
entertainments within Entry 62 of the 

„ v ate ** * s - therefore, not invalid if it 

mfoov, Rs - 250 P. a. 1977 Tax LR 1879 
U883) (All). 

„ 3 - Bettis and gambling.— 

^Hbhng is an indirect tax ... 

anded from the promoter in the expecta- 
and wi th the intention that he shall 
himself at the expense of the 

a ToL* « who sent entrance fees to him. 

A 1957 SC 699 (710. 711). 

w *iere it is held that the impugned 
uriij 8 on the topic of betting and gambling 
bv ! r f ntl *y 34 of List 2. the tax imposed 
anH SUC " statute would be a tax on betting 
-MmbHn* under this entry. Thus the 
Com, L °tteries and Prize Competitions 

anipljL and Tax Act <54 of 1948). as 
^£naed by Bombay Act. 30 of 1952 being 


(1) Tax on 

which is de- 


a law with respect to betting and gambling 
under Entry 34. the taxing provisions of 
Section 12A of the Act must be held to 
impose a tax on betting and gambling 
under this entry, it cannot be held to im¬ 
pose a tax on trade under Entry 60 of 
List 2. A 1957 SC 699 (710). (A 1956 Bom 1 
(DB). Reversed.) 

(3) Resolutions by State Legislatures as 
required by Article 252 surrendering con¬ 
trol and regulation of prize competitions 
to the Parliament — Power to tax betting 
and gambling under Entry 62 cannot be 
said to have been surrendered to Parlia¬ 
ment. A 1962 SC 594 (599). 

(4) The words 'forward contract* as defin¬ 
ed in the Act do not set out all the ele¬ 
ments which are necessary to render a 
contract a wagering contract and so the 
impugned legislation to tax forward con¬ 
tracts as defined does not come within 
Entry 62 and is beyond the legislative com¬ 
petence of the State Legislature. The notifi¬ 
cation made under the rules promulgated 
under the Act and the Rules are also void. 
The Legislature did not contemplate wager¬ 
ing contracts at all in defining "forward 
contract” in the way it did. 

Assuming that the definition of forward 
contract in Section 2 is wide enough to 
include wagering contracts, the portion of 
the Act which would then be valid is not 
severable from the portion which would 
remain invalid and the whole Act must be 
held to be invalid. A 1961 SC 268 (269 270 
271. 272). 

(5) Power of State to tax income from 
betting, gambling and lotteries — The pro¬ 
vision enables the State to make laws tax¬ 
ing entertainments. amusements. betting 
and gambling but not the income from 
such entertainments. 1974 Tax LR 885 (All). 

(6) The contrast in the language of 
Entry 82 of List I and Entry 62 of List II 
is apparent. While the Parliament has got 
the power tc tax the income, the State 
Legislatures have got the power to impose 
tax on betting and gambling. Tax cn bet¬ 
ting and gambling is different from tax on 
income from betting and gambling. The Par¬ 
liament is thus competent to enact Sec¬ 
tion 2 (24) (ix) of the Income-tax Act 1961. 
A 1977 Andh Pra 33 (38. 41). 

4. Quantum of tax.— (1) There is no 

constitutional limit to the quantum of tax 
which can be imposed by law made under 
this entry. A 1957 SC 699 (711). 

5. Scope.— (1) Education cess levied on 
excise revenue and not independently — 
Whether falls under Entry 62 (Question 
left ODcn). A 1971 SC 152. 

(2) Freedom of trade and commerce 
guaranteed by Article 301 must be subject 
to the normal power of taxation for reve¬ 
nue purposes conferred on the State Legis¬ 
lature bv Entry 62 in List II of the 
Seventh Schedule to the Constitution. 1971 
Tax LR 512 (522) (Ker). (Affirmed in A 
1976 SC 182.) 

(3) Expenditure Tax Act. 1957 is not in¬ 
valid for want of legislative competence. 

It does not fall within Entry 62 of List TI. 
Since it is not specifically provided for ; n 
anv of the Entries in List II and List ITT 
it is covered by residuary Entry 97 ; n 


"A” in the citations stands for AIR 
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Schedule 7. List 2, Entry 62—Note 5 (contd.) 
List I. (A 1970 Andh Pra 86 (FB) Affirmed ) 

A 1972 SC 2319 (2324) : 1972 Tax^ LR 360 

(4) The provisions of U. P. Excise 

(Amendment) Ordinance. 1972. enabling the 
S’ate Government the auction of foreign 
liquor shops is illegal and ultra vires as 
tiie amount that would be realised cannot 

5?o, JU A«]f« ed r. as tax or as fee - 1973 TaX LK 

2271 (2283, 2284) (All). 

Schedule 7, List 2, Entry 63 

(1) Parliament has no power to make 
laws in respect of rates of stamp duty pay¬ 
able on an application for enrolment as an 
advocate inasmuch as it is not one of the 
matters provided for in that List A 1958 
Andh Pra 63 (65) (SB). 

(2) The proviso to Section 8 (2) (b). Bar 
Councils Act. 1926 is not ultra vires the 
legislative competence of Parliament be¬ 
cause the pith and substance of the legis¬ 
lation was to prescribe a machinery for 
constituting Bar Council for enrolment of 
advocates and for taking proceedings for 
professional misconduct against them (see 
List I. Entry 78) and the payment of stamp 
outy on the application for enrolment as 
provided in the proviso was only inci¬ 
dental to the main object. A 1958 Andh 
Pra 63 (65) (SB). (It was provided that the 
applicant for enrolment should pay the 
stamp duty payable under the Stamp Act 
— Held valid.) 

(3) State Legislature was competent to 
enact Art. 17 of Mysore Stamp Act (34 of 
L'a7) (as amended by Mysore Stamp 
(Amendment) Act. 1962) prescribing stamp 
duty on enrolment as advocate. A 1966 Mys 
138 (140) (DB). 

(4) Section 3 (iii) of U. P. Act 11 of 1969 
amending Sch. I-B. Art. 30 of Stamp Act 
falls within Entry 63 of List II and is 
valid. A 1971 All 186. 

(5) 'Document' — 'Certificate of enrol¬ 
ment’ in Section 3 (ii) of Act 11 of 1969 is 
document. A 1971 All 186 (189). 

(6) U. P Act 11 of 1969 — Validity — 
Provision falls within Entry 63 of List II 
and is valid. A 1971 All 186 (186). 

(7) The U. P. Legislature is competent to 
legislate and impose stamp duty on the 
certificate of enrolment under Section 22 of 
the Advocates Act. The imposition of such 
duty, in pith and substance. falls under 
Entry 44 of List III and prescribing of 
rates* under Entrv 63 of List II. A 1973 SC 
231 (238). 

Schedule 7. List 2. Entry 64 

(1) The Madras General Sales Tax Act 
falls squarely within Item 54 of List 2. It 
fallows that the State Legislature under 
Item 64 could prescribe what acts or con¬ 
duct would be regarded as offences in re¬ 
lation to taxes on the sale or purchase of 
goods. A 1958 Mad 544 (551) (FB). 


(2) Section o of Prevention of Insults to 
National Honour Act (14 of 1957) is within 
the competence of State Legislature under 
* h f % hea ^ 'Cr'minal Law’ in List 3. Item i 
0f ,£°E? tltut,on ' (1966) 2 Mad LJ 194 (DB). 

(3) Mysore Sales Tax Act (1948). S. 22 is 

not ultra vires Art. 14 of Constitution or 

Cri ™ ll }al p - C. A 1958 Mys 143 (147) (DB). 

Rl S J^n d ^ as M ° tor Vehicles Rules (1940). 

nf U* r not encr °ach upon field 

oi State Le g |slature — (Madras Motor 

\ ehicles Taxation Act (3 of 1931) Sec 5) 

A 1956 Andh Pra 129 (139) (DB) 

_ (5 J Sections 30 " A a nd 30-B of Andhra 
Pradesh General Sales Tax Act (6 of 1957) 
are invalid in toto and void since they 
contravene Entry 54. 1972 Tax LR 1891 

(Andh Pra). 

(6) Since Section 2 (2) of the T. N. Addi¬ 
tional Sales Tax Act 1970 is not beyond 
legislative competence of State Legislature 
a nd as sub-section (3) is intended to give 
effect to sub-section (2). the State Legisla¬ 
ture is competent to enact sub-section (3) 

reference to Entry 64 of State List. 

(7) State Legislature has the power to levy 
a penalty for proper enforcement of the 

• _ » , . ^ a power is ancillary. 

incidental and necessary to the power of 
taxation conferred upon the State Legisla¬ 
ture. (1979) 44 STC 102 (108, 109, 112) (DB) 
(Bom). 

(8) State Legislation to forfeit sums col¬ 
lected by dealers by way of sales tax, 
though not exigible, to the public exchequer 
punitively, is not ultra vires as colourable 
legislation. Forfeiture provisions are not 
beyond the legislative power conferred by 
Entry 54 read with Entry 64 of List II. 

A 1977 SC 2279 (2291. 2292. 2303. 2304) 

(9) Section 19 of the W. B. State Tax on 
Profession, Trades, Callings and Employ¬ 
ment Act, 1979, comes within the purview 
of Entry 64 but the penalty contemplated 
by Sec. 19 can be imposed and enforced 
only in accordance with the law of crimi¬ 
nal procedure. The authorities under the 
said Act have no jurisdiction to impose 
such penalty. (1980) 84 Cal WN 90: 1980 
Tax LR (NOC) 111. 

SCHEDULE 7, LIST 2, ENTRY 65 

SYNOPSIS 

(1) Scope. 

(2) This entry and Entry 18. 

1. Scope.— (D This entry confers on the 
State Legislature power when dealing with 
particular subjects within its exclusive 
legislative field, to make laws in respect to 
the jurisdiction and powers of Courts that 
will be competent to hear causes relating to 
those subjects: in other words. this is a 
power of creating a special jurisdiction only 
as opposed to general jurisdiction con- 
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Schedule 7, List 2, Entry 65— Note 1 (contd.) 
ferred by Entry 3 of this List. A 1951 SC 69 
(85). 

(2) The words used in the entry are no 
doubt words ofi wide import, but the gen¬ 
erality of those words is restricted and con¬ 
trolled by the words ''with respect to any 
matters in this list” occurring at the end of 
the entry. A 1949 Mad 481 (487): ILR (1949) 
Mad 739 : 50 Cri LJ 684 (FB). (Subject-mat¬ 
ter of Criminal Procedure Amendment Act. 
1943. held did not fall under Entry 2 List 
2. Government of India Act.) ** A 1943 All 
26 (31): 44 Cri LJ 216 (FB). 

(3) "Criminal law. including all matters 
in the Indian Penal Code” being a matter 
enumerated in Entry 1 of the Concurrent 
List, the power to make laws dealing with 
jurisdiction and powers of Courts as regards 
that matter is not within the exclusive com¬ 
petence of the State Legislature. A 1943 All 
26 (31) (FB). 

(4) Under this entry, it is within the com¬ 
petence of the State Legislature to take 
away the jurisdiction of the Court. A 1952 
Pat 166 (172. 173) (DB). 

(5) State Legislature can affect the juris¬ 

diction and power of the High Court with 
respect to questions relating to tenancy 
legislation. A 1949 Bom 42 (45) (DB). 

(6) State Legislature has no power to re¬ 
verse the decisions of any Court, because 
such a power, in its nature, is essentially 
judicial and has not been conferred on the 
Legislature by the Constitution either ex¬ 
pressly or impliedly. A 1952 Pat 166 (173) 
(DB). 

(7) This entry empowers the State 
Legislature to remove, by legislation, any 
doubts as to the validity of decrees passed 

j p our ts where such doubts are caus- 
ed by the failure of the State Govern- 
ment: to observe a legal formality. The 
Bihar (Munsiff’s Proceedings) Validation 
of 1945 > is a legislation of this type. 
A 1952 Pat 282 (282) (DB). 

(8) The State Legislature was competent 
to constitute the Calcutta City Civil Court 
^?in r e o the Calcu tta City Civil Court Act (21 

and to ves * it with general juris- 
cnctKm, since that matter came specifically 

^!;K ln ^ Entry 3 of List 2 or Entry 3 read 
w 7“ this entry. A 1957 Cal 534 (544). 

(9) Entry 3 of List II read with this entry 

r^,^° V A er * Section 15 (3) of the Mysore Chief 

^ r t Act (1 of 1884) which provided for a 
nf f Ful1 Bench by a single Judge 

(FB) 6 Chief Court. A 1955 Mys 65 (74) 

the legislature of a State has 
to t*™ Petence to make a law pertaining 

° n sales or purchases it has also 
thnf com P e tence to provide punishments in 

a fl - law / or , lhe n °n-compliance or contra- 

ma J th< f provisions of that law and 

of ^ for the P ur P 0 se of the enforcement 

195R tvt la ^ Vest jurisdiction in Courts. A 
iy58 Mys 143 (146) (DB) 

aminH^ yS K° re A H ! sh Court Act Section 15 (as 
to Ipl by Act 35 of 1951 > — Amendment 

— d Y re for dls P°sal of second appeals 

, is ' intra vires ’ the State 

MO n re ' A 1952 MyS 75 (76) 

- Ml£T PanieS Act (1913) ’ Secs. 202. 235 
Jon,/ f f nsance Proceedings — Company 

ge directing some of Directors of Com¬ 


pany to appear and give evidence — Ap¬ 
peal to Division Bench is maintainable un¬ 
der Sec. 202 of the Companies Act, 1913 
read with Sec. 4 of the Mysore High Court 
Act. 1961. A 1964 Mys 75 (78) (DB). 

(13) Sections 19 and 29 (2) (c) of the 
Mysore Civil Courts Act. 1964 are not sus¬ 
ceptible to the denouncement that they were 
enacted without the requisite legislative 
competence — They are perfectly valid pro¬ 
visions. A 1965 Mys 76 (84) (DB). 

(14) U. P. High Court (Abolition of Let¬ 
ters Patent Appeals) Act (14 of 1962) (as 
amended by U. P. High Court (Abolition of 
Letters Patent Appeals) (Amendment) 
Ordinance. (U. P. Ordinance 12 of 1972) 
later replaced by U. P. High Court (Aboli¬ 
tion °fi Letters Patent Appeals) (Amend¬ 
ment) Act (32 of 1972). Sec. 4 — State Legis¬ 
lature was competent to make such amend- 

l a ws (Per majority). A 1973 All 596 

(FB). 

(15) Pith and substance of subject-matter 
of Mysore Agricultural Produce Marketing 
(Regulation) Act falls within Entries 26 and 
28 of State List — Entry 65 in State List 
authorises legislation in respect of fees re- 
garding all matters in State List — Imposi¬ 
tion of fee with respect to sales made in 
course of inter-State trade and commerce 
is only incidental to main legislation and 
hence within competence of State Legisla¬ 
ture. A 1970 Mys 114 (129) (DB). 

(16) Vires of the levy made under R. Ill 
of the Rules under Sec. 90 of the B. & O. 
Excise Act for a licence to possess denatur¬ 
ed spirit, used by a manufacturer in his 
process, cannot be upheld as a fee as there 
is no sufficient quid pro quo for the levy. 
To uphold the levy as a fee it must be 
shown that it has a reasonable correlation- 
ship of a genera] character with the services 
rendered by the Government. A 1971 SC 
1182 (1186. 1187). 

(1/) Held: Though the State Government 
could constitute any commission in respect 
ol the matters of definite importance, such 
matters must be only relatable to either 
~i s 5. ^ or List III of the Seventh Schedule 
of the Constitution. In respect of those mat¬ 
ters if there is a pre-existing Central Com¬ 
mission, then for constituting another Com¬ 
mission. consent or approval of the Central 

?CaT™N™l,i S (4^, Uired ‘° be taken ‘ < 198 °> 

2. This Entry and Entry 18.— ( 1 ) This 

in Vhl 1S „ s J jfIlCient to give express powers 
to the Stales to create and determine the 

and - lurisdi t ction of Courts in respect 

^ as ,, a , mat l er ancillary to the sub- 
ject of Entry 18. A 1947 PC 72 ( 74 ) 

9 Government of India Act.’ 

Pat *l tfc T S ,on and 21) ** A I9r, » 

(DB) 1 <15 <SB) A 1957 Madh B 6 3 (63) 

(2) The words of this entry and Entry 13 
are comprehensive enough to include t! 
remedial as well as the procedural provi- 
sions concerned with reliefs in respect of 

In E S ntrv remedies enumerated 

r ami fL 8 ' ‘u 1955 Pat 1 < 15 > <SB). (Bihar 
in fhP rom ? ment f ACt ' 31 ° f 1950 is With- 

VI A 1946 ^ State Legislature.) 

A i?. 46 CaI 48 (49) (DB). 

restriction entries u together cover any 

restriction that may be imposed on the 
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Rates of stamp duty in respect of documents other than those speci¬ 
fied in the provisions of List I with regard to rates of stamp duty. 
[Government of India Act, 1935, Item 51.] 

64. Offences against laws with respect to any of the matters in this List. 
[Government of India Act, 1935, Item 37.] 

65. Jurisdiction and powers of all courts, except the Supreme Court 
with respect to any of the matters in this List. 

[Government of India Act, 1935, Item 2.] 


% 


Schedule 7. List 2, Entry 62—Note 5 (contd.) 
List I. (A 1970 Andh Pra 86 (FB) Affirmed.) 
A 1972 SC 2319 (2324) : 1972 Tax LR 360. 

(4) The provisions of U. P. Excise 
(Amendment) Ordinance. 1972. enabling the 
Slate Government the auction of foreign 
liquor shops is illegal and ultra vires as 
the amount that would be realised cannot 
be justified as tax or as fee. 1973 Tax LK 
2271 (2283, 2284) (All). 

Schedule 7, List 2, Entry 63 

(1) Parliament has no power to make 
laws in respect of rates of stamp duty pay¬ 
able on an application . for enrolment as an 
advocate inasmuch as it is not one of the 
matters provided for in that List. A 1958 
Andh Pra 63 (65) (SB). 

(2) The proviso to Section 8 (2) (b). Bar 
Councils Act. 1926 is not ultra vires the 
legislative competence of Parliament be¬ 
cause the pith and substance of the legis¬ 
lation was to prescribe a machinery for 
constituting Bar Council for enrolment of 
advocates and for taking proceedings for 
professional misconduct against them (see 
List I. Entry 78) and the payment of stamp 
duty on the application for enrolment as 
provided in the proviso was only inci¬ 
dental to the main object. A 1958 Andh 
Pra 63 (65) (SB). (It was provided that the 
applicant for enrolment should pay the 
stamp duty payable under the Stamp Act 
— Held valid.) 

(3) State Legislature was competent to 
enact Art. 17 of Mysore Stamp Act (34 of 
1957) (as amended by Mysore Stamp 
(Amendment) Act. 1962) prescribing stamp 
duty on enrolment as advocate. A 1966 Mys 
138 (140) (DB). 

(4) Section 3 (iii) of U. P. Act 11 of 1969 
amending Sch. I-B. Art. 30 of Stamp Act 
falls within Entry 63 of List II and is 
valid. A 1971 All 186. 

(5) 'Document’ — 'Certificate of enrol¬ 
ment’ in Section 3 (ii) of Act 11 of 1969 is 
document. A 1971 All 186 (189). 

(6) U. P. Act 11 of 1969 — Validity — 
Provision falls within Entry 63 of List II 
and is valid. A 1971 All 186 (186). 

(7) The U. P. Legislature is competent to 
legislate and impose stamp duty on the 
certificate of enrolment under Section 22 of 
the Advocates Act. The imposition of such 
duty, in pith and substance, falls under 
Entry 44 of List III and prescribing of 
rates under Entry 63 of List II. A 1973 SC 
231 (238). 

Schedule 7. List 2. Entry 64 

(1) The Madras General Sales Tax Act 
falls squarely within Item 54 of List 2. It 
follows that the State Legislature under 
Item 64 could prescribe what acts or con¬ 
duct would be regarded as offences in re¬ 
lation to taxes on the sale or purchase of 
goods. A 1958 Mad 544 (551) (FB). 


(2) Section 5 of Prevention of Insults to 
National Honour Act (14 of 1957) is within 
the competence of State Legislature under 
the head 'Criminal Law’ in List 3 Item 1 
of Constitution. (1966) 2 Mad LJ 194 (DB). 

(3) Mysore Sales Tax Act (1948). S. 22 is 
not ultra vires Art. 14 of Constitution or 
Criminal P. C. A 1958 Mys 143 (147) (DB). 

(4) Madras Motor Vehicles Rules (1940). 
Rule 160-C — Does not encroach upon field 
of State Legislature — (Madras Motor 
Vehicles Taxation Act (3 of 1931) Sec. 5). 
A 1956 Andh Pra 129 (139) (DB). 

(5) Sections 30-A and 30-B of Andhra 

Pradesh General Sales Tax Act (6 of 1957) 
are invalid in toto and void since they 
contravene Entry 54. 1972 Tax LR 1891 

(Andh Pra). 

(6) Since Section 2 (2) of the T. N. Addi¬ 
tional Sales Tax Act 1970 is not beyond 
legislative competence of State Legislature 
and as sub-section (3) is intended to giv3 
effect to sub-section (2). the State Legisla¬ 
ture is competent to enact sub-section (3) 
with reference to Entry 64 of State List. 
1972 Tax LR 2613 (Mad). 

(7) State Legislature has the power to levy 
a penalty for proper enforcement of the 
taxing statute. Such a power is ancillary, 
incidental and necessary to the power of 
taxation conferred upon the State Legisla¬ 
ture. (1979) 44 STC 102 (108, 109, 112) (DB) 
(Bom). 

(8) State Legislation to forfeit sums col¬ 
lected by dealers by way of sales tax, 
though not exigible, to the public exchequer 
punitively, is not ultra vires as colourable 
legislation. Forfeiture provisions are not 
beyond the legislative power conferred by 
Entry 54 read with Entry 64 of List II* 
A 1977 SC 2279 (2291. 2292. 2303. 2304) 

(9) Section 19 of the W. B. State Tax on 
Profession, Trades, Callings and Employ¬ 
ment Act, 1979, comes within the purview 
of Entry 64 but the penalty contemplated 
by Sec. 19 can be imposed and enforced 
only in accordance with the law of crimi¬ 
nal procedure. The authorities under the 
said Act have no jurisdiction to impose 
such penalty. (1980) 84 Cal WN 90: 1980 
Tax LR (NOC) 111. 

SCHEDULE 7, LIST 2, ENTRY 65 

SYNOPSIS 

(1) Scope. 

(2) This entry and Entry 18. 

1. Scope.— (P This entry confers on the 
State Legislature power, when dealing with 
particular subjects within its exclusive 
legislative field, to make laws in respect to 
the jurisdiction and powers of Courts that 
will be competent to hear causes relating to 
those subjects; in other words, this is a 
power of creating a special jurisdiction only 
as opposed to general jurisdiction con- 
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Schedule 7, List 2, Entry 65—Note 1 (contd.) 
ferred by Entry 3 of this List. A 1951 SC 69 
(85). 

(2) The words used in the entry are no 
doubt words ofi wide import, but the gen¬ 
erality of those words is restricted and con¬ 
trolled by the words ’'with respect to any 
matters in this list” occurring at the end of 
the entry. A 1949 Mad 481 (487): ILR (1949) 
Mad 739 : 50 Cri LJ 684 (FB). (Subject-mat¬ 
ter of Criminal Procedure Amendment Act. 
1943. held did not fall under Entry 2. List 
2. Government of India Act.) ** A 1943 All 
26 (31): 44 Cri LJ 216 (FB). 

(3) "Criminal law. including all matters 
in the Indian Penal Code” being a matter 
enumerated in Entry 1 of the Concurrent 
List, the power to make laws dealing with 
jurisdiction and powers of Courts as regards 
that matter is not within the exclusive com¬ 
petence of the State Legislature. A 1943 All 
26 (31) (FB). 

(4) Under this entry, it is within the com¬ 
petence of the State Legislature to take 
away the jurisdiction of the Court. A 1952 
Pat 166 (172. 173) (DB). 

(5) State Legislature can affect the juris¬ 
diction and power of the High Court with 
respect to questions relating to tenancy 
legislation. A 1949 Bom 42 (45) (DB). 

(6) State Legislature has no power to re¬ 
verse the decisions of any Court, because 
such a power, in its nature, is essentially 
judicial and has not been conferred on the 
Legislature by the Constitution either ex¬ 
pressly or impliedly. A 1952 Pat 166 (173) 
(DB). 

(7) This entry empowers the State 
Legislature to remove, by legislation, any 
doubts as to the validity of decrees passed 
by Courts where such doubts are caus¬ 
ed by the failure of the State Govern¬ 
ment to observe a legal formality. The 
Bihar (Munsiff’s Proceedings) Validation 
Act (7 of 1945) is a legislation of this type. 
A 1952 Pat 282 (282) (DB). 


(8) The State Legislature was competent 
to constitute the Calcutta City Civil Court 
under the Calcutta City Civil Court Act (21 
of 1953) and to vest it with general juris¬ 
diction, since that matter came specifically 
within Entry 3 of List 2 or Entry 3 read 
with this entry. A 1957 Cal 534 (544). 

(9) Entry 3 of List II read with this entry 
can cover Section 15 (3) of the Mysore Chief 
Lourt Act (1 of 1884) which provided for a 
reference to a Full Bench by a single Judge 
?itbe Chief Court. A 1955 Mys 65 (74) 

U' li). 

GO) When the legislature of a State has 
me competence to make a law pertaining 
o taxes on sales or purchases it has also 
tht c ? m P etenc e to provide punishments in 
, a *. law /°r the non-compliance or contra- 
ention of the provisions of that law and 

f a X a * s ® f° r the purpose of the enforcement 

iLo 3 / law vest jurisdiction in Courts. A 
1958 Mys 143 (146) (DB). 

amiili 1V I y i ore HiRh Cour t Act Section 15 (as 
to k y 35 1951 ) — Amendment 

procedure for disposal of second appeals 

is ' intra vires ’ the State 

nox a X Ure - A 1952 M y s 75 (76). 

- M o?° mpani0s Act < 1913 >- Secs. 202. 235 
Judep Ce proceedings — Company 

udg e directing some of Directors of Com¬ 


pany to appear and give evidence — Ap¬ 
peal to Division Bench is maintainable un¬ 
der Sec. 202 of the Companies Act, 1913 
read with Sec. 4 of the Mysore High Court 
Act. 1961. A 1964 Mys 75 (78) (DB). 

(13) Sections 19 and 29 (2) (c) of the 
Mysore Civil Courts Act. 1964 are not sus¬ 
ceptible to the denouncement that they were 
enacted without the requisite legislative 
competence — They are perfectly valid pro¬ 
visions. A 1965 Mys 76 (84) (DB). 

(14) U. P. High Court (Abolition of Let¬ 
ters Patent Appeals) Act (14 of 1962) (as 
amended by U. P. High Court (Abolition of 
Letters Patent Appeals) (Amendment) 
Ordinance. (U. P. Ordinance 12 of 1972) 
later replaced by U. P. High Court (Aboli¬ 
tion of Letters Patent Appeals) (Amend¬ 
ment) Act (32 of 1972). Sec. 4 — State Legis¬ 
lature was competent to make such amend¬ 
ing laws (Per majority). A 1973 All 596 
<FB). 

(15) Pith and substance of subject-matter 
of Mysore Agricultural Produce Marketing 
(Regulation) Act falls within Entries 26 and 
28 of State List — Entry 65 in State List 
authorises legislation in respect of fees re¬ 
garding all matters in State List — Imposi¬ 
tion of fee with respect to sales made in 
course of inter-State trade and commerce 
is only incidental to main legislation and 
hence within competence of State Legisla¬ 
ture. A 1970 Mys 114 (129) (DB). 

(16) Vires of the levy made under R. Ill 
of the Rules under Sec. 90 of the B. & O. 
Excise Act for a licence to possess denatur¬ 
ed spirit, used by a manufacturer in his 
process, cannot be upheld as a fee as there 
is no sufficient quid pro quo for the levy. 
To uphold the levy as a fee it must be 
shown that it has a reasonable correlation- 
ship of a general character with the services 
rendered by the Government. A 1971 SC 
1182 (1186. 1187). 

(17) Held : Though the State Government 
could constitute any commission in respect 
of the matters of definite importance, such 
matters must be only relalable to either 
List II or List III of the Seventh Schedule 
of the Constitution. In respect of those mat¬ 
ters if there is a pre-existing Central Com¬ 
mission, then for constituting another Com¬ 
mission. consent or approval of the Central 
Government is required to be taken. (1980) 
1 Cal HN 440 (462;. 

2. This Entry and Entry 18.— (1) This 

entry is sufficient to give express powers 
to the States to create and determine the 
powers and jurisdiction of Courts in respect 
of land, as a matter ancillary to the sub¬ 
ject of Entry 18. A 1947 PC 72 (74). 
(Case under Government of India Act. 
Sch. VII List 2. Items 2 and 21.) ** A 1955 
Pat 1 (15) (SB) ** A 1957 Madh B 63 (63) 
(DB). 

(2) The words of this entry and Entry 13 
are comprehensive enough to include the 
remedial as well as the procedural provi¬ 
sions concerned with reliefs in respect of 
the several rights and remedies enumerated 
in Entry 18. A 1955 Pat 1 (15) (SB). (Bihar 
Land Encroachment Act, 31 of 1950 is with¬ 
in the competence of the State Legislature.) 
** A 1946 Cal 48 (49) (DB). 

(3) The two entries together cover any 
restriction that may be imposed on the 
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66. Fees in respect of any of the matters in this List, but not including 
fees taken in any Court. 

[Government of India Act, 1935, Item 54.] 


Schedule 7, List 2, Entry 65—Note 2 (contd.) 

jurisdiction and powers of Courts with res¬ 
pect of land, land tenures, relation of land¬ 
lord and tenant, and collection of rents. A 
1941 FC 16 (32). (A 1940 All 272 (FB). Re¬ 
versed.) 

(4) Section 168-A of the Bengal Tenancy 
Act (8 of 1885) is clearly a piece of legisla¬ 
tion covered by the words of Entry 18 or 
by the words of this entry if the section 
were regarded as a procedural section. A 
1947 FC 19 (21) ** A 1942 Cal 587 (591) (DB) 
** A 1942 Cal 470 (472) (DB). 

(5) Section 163-A of the Bihar Tenancy 
Act (8 of 1885) comes within this entry. A 
1944 Pat 54 (58) (FB). (Obiter.) 

(6) In view of the subjects enumerated 
in these entries. Entries 6 and 7 of the Con¬ 
current List cannot be held to prohibit a 
piece of legislation like the Mysore Tenancy 
Act (13 of 1952). ILE (1955) Mys 360 (363) 
(DB). 

(7) A suit under Madras Estates Land Act 
(1 of 1948) for issue of pattas against a 
Banking Company against which liquidation 
proceedings are in progress in the High 
Court is not triable by the Deputy Collector 
by virtue of Secs. 45-A. 45-B and 45-C of 
the Banking Companies Act (as amended) 
read with Banking Companies (Amend¬ 
ment) Act. 1950. Sec. 11. A 1958 Mad 403 
(405. 411). 

SCHEDULE 7. LIST 2. ENTRY 66 

SYNOPSIS 

1. Fees and taxes. 

2. Scope of the entry. 

3. Illustrations. 

1. Fees and taxes.— (1) Debenture trust 
deed — Properties of value of Rs. 2.50 
crores — Registration fee demanded held 
was not fee but was tax — Notification 
was ultra vires. A 1964 Punj 492 (496 497) 
(DB). 

(2) The phrase 'fees taken in all Courts’ 
in entry 3 includes those impositions which 
can properly be described as 'court-fees’ 
and the word 'fees’ in entry 66 will not in¬ 
clude such court-fees. A 1960 All 462 (463) 
(FB). 

(3) As there is no question of rendering 
any service to the Mulgirasia who has been 
made liable to pay cess, such cess cannot 
be called a fee falling within Entry 66 of 
List 2. A 1959 Bom 43 (46) (DB). 

(4) Bombay Court-fees Act (36 of 1959). 
Sch. 1. Art. 16 — Levy imposed is neither 
tax nor fee in the strict sense — It is with¬ 
in legislative competence of the State un¬ 
der Sch. 7 List 2 Entry 3. A 1962 Bom 106 
(113. 114) (DB). 

(5) Orissa Mining Areas Development 
Fund Act (27 of 1952), Sec. 4 — Cess levied 
under is neither a tax nor a duty of excise 
but is a fee. A 1961 SC 459 (469). 

(6) From a conjoint reading of Entries 
5 17 and 66 of List 2 it would be clear 
that the State legislature is competent after 
the coming into force of the Constitution to 
enact a law with respect to fees in relation 
to water supply by a municipality to its 
inhabitants. A 1961 All 583 (586). 


(7) Generally speaking a fee is defined 
to be a charge for a special service render- 
ea to individuals by some Governmental 
agencies. It is exiomatic that the special ser¬ 
vice rendered must be to the payer of fee. 
The element of quid pro quo must be estab¬ 
lished between the payer of the fee and 
the authority charging it. It may not be the 
exact equivalent of the fee by a mathemati- 
cal precision, yet by and large, or pre¬ 
dominantly, the authority collecting the 
fee must show that the service which they 
are rendering in lieu of fees for some spe- 
cial benefit of the payer of fee. It may be 
so intimately connected or interwoven with 
service rendered to others that it may not 
be possible to do a complete dichotomy and 
analysis as to what amount of special ser¬ 
vices was rendered to the payer of the fee 
and what proportion went to others. A 1980 
SC 1008 (1015). 

2. Scope of the entry.— (1) This entry 

gives power to the State Legislature to levy 
fees in most general terms in all matters 
which are within their legislative field. A 
1942 All 156 (166). (Case under Item 54, List 
II, Government of India Act. 1935.) 

(2) Fees including those for licenses are 
leviable in the course of the levy or collec¬ 
tion of taxes. A 1958 Mad 158 (169) (DB). 

(3) The "fees” in this entry can only 
mean fees other than court-fees, as the lat¬ 
ter has already been provided for in Entry 3 
of List 2. A 1954 Mys 161 (162) (DB). 

(4) In order to avoid confusion and in 
order to avoid provision being made for fees 
taken in Courts at two places — One spe¬ 
cifically under Entry 3 and the other gen¬ 
erally under Entry 66 — Fees taken in Courts 
are specifically excepted from the general 
entry being Entry 66 because the same had 
already been provided for specifically 
under Entry 3. A 1960 Bom 96 (99). 

(5) When any levy is being justified 
under. Item 66 of List 2 or Item 47 of List 3 
as a fee it should be shown that it is for 
some service rendered by the State or by 
the Municipality to the particular person 
concerned and that its incidence is such as 
to meet the expense of the service rendered 
more or less. There can be no fee under 
Item 66 which is for the purposes of local 
Government because that would not be fee 
strictly so called but a tax which is not 
provided, anywhere in List 2. A 1960 Raj 
135 (136. 137. 138) (FB). 

(6) When entries 96 of List 1 or 66 of 
List II speak of any of the matters in List 3. 
they necessarily include also the entries re¬ 
lating to taxation. In other words, a fee 
may be levied even under an enactment 
relating to the imposition of tax. A 1965 SC 
1107 (1123). 

(7) Levy of local cess surcharge under Se- 
tion 116 of the T. N. Panchayats Act. 1958. 
on the basis of land revenue due falls with¬ 
in the ambit of 'land revenue.’ Term land 
revenue has been defined under the expla¬ 
nation to Sec. 115 (1) to include water cess 
for purposes of Secs 115, 116. So long as 
the power to tax is there, the legislature is 
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LIST III 

CONCURRENT LIST 

1. Criminal law, including all matters included in the Indian Penal Code 
at the commencement of this Constitution but excluding offences against laws 
with respect to any of the matters specified in List I or List II and exclud- 


Schedule 7, List 2 , Entry 66—Note 2 (contd.) 
entitled to adopt any measure to effectuate 
the levy of tax. A 1976 Mad 318 (320). 

(8) The power to levy fees given by Sec¬ 
tion 59 (d) of Punjab Excise Act (1 of 1914) 
to the Excise Commissioner is within the 
competence of the State Legislature. 1972 
Tax LR 1776 (1777) (Delhi). 

(9) Reference under Art. 199 (2) to the 
fees as (i) fee for licence and (ii) fee for 
services rendered does not indicate that 
licence fee which is not backed by services 
rendered and is excessive can be justified 
without reference to any taxing entry in 
the legislative List. 1973 Tax LR 2271 (2277) 
(All). 


3. Illustrations. — (1) The contribution 
levied under Section 49 of the Orissa Hindu 
Religious Endowments Act (4 of 1939) was 
held to be a fee and not a tax and Sec. 49 
was not ultra vires the Provincial Legisla¬ 
ture. A 1954 SC 400 (403). (A 1950 Orissa 47. 
Affirmed.) 

(2) Section 76 (1) of the Madras Hindu 
Religious and Charitable Endowments Act 
(19 of 1951) imposed a tax and not a fee 
and was therefore void as being beyond the 
legislative competence of the Madras Legis¬ 
lature. A 1954 SC 282 (297). 

(3) Bye-law No. 6 framed by the District 
Board of Saharanpur under Sec. 174 (2) (k) 
of the U. P. District Boards Act (10 of 1922) 
imposing a licence fee for working of facto¬ 
ries was held ultra vires the District Board, 
since the amount of licence fee was fixed 
not merely for meeting the expenses of the 
bye-law but with a view to enhance the 
general revenue of the District Board. A 
1954 All 675 (680). 

tt ( 5 Cess imposed under Section 29 of the 
U. P. Sugar Factories Control Act (1 of 
1938) was treated as a fee under the corres¬ 
ponding Item 54 of List 2 of the Govern¬ 
ment of India Act. 1935. A 1942 All 156 


(5) Entries 59 and 66 of List II give power 
to legislate on tolls and fees respectively. 
, nee cannot be said that there is no 
legislative competence to enact Sec. 140 of 
tne Assam Municipal Act (1 of 1923). A 1958 
Assam 156 (159) (DB). 

~ (6) o?« engaI Municipal Act (15 of 1932). 
? ec ' 370 (1) (xii) — Licence fee — Imposi- 
uon to be characterised as fee. must not be 
aised for general revenue — Licence fee 
or storing jute imposed by resolution of 
Mumcipality — Imposition held beyond 

WN^! 1106 ° f munici P alit y. (1955) 59 Cal 

TvJ* The fares charged by the Calcutta 
•fp22 lw £ ys Company Ltd., cannot be called 
. s chargeable by the State Government 
r a ** er *7 1 f °* * tem 66 - The power to fix the 
A \S r ? s is based on legislative sanction. 

♦hi „ T*. e registration fee leviable under 
e n °tification of Delhi Govt. dt. 15-12-1952 


does not satisfy the requirement as to a 
valid fee. namely, that the fee realised must 
be correlated with expenditure incurred on 
registration so as to be spent on mainten¬ 
ance of registration organisation. Con¬ 
sequently the impost under the notification 
is illegal. A 1978 SC 1181 (1182). 

(9) U. P. Excise (Amendment) Ordinance 
(1972). Sec. 3 (1) and (4). Section is ultra 
vires so far as it makes provisions of Sec¬ 
tion 30 of the U. P. Excise Act applicable 
to the grant of licence for foreign liquor. 
1973 Tax LR 2271 (2283). 

(10) Sections 29 and 22. Bihar and Orissa 
Excise Act (2 of 1915) are not invalid on 
the ground that they are beyond the legis¬ 
lative competence of the State. 1972 Tax LR 
1981 (1990) (Orissa). 

Schedule 7, List 3, Entry 1 

(1) The power under this entry extends to 
the creation of new offences by legislation. A 
1939 FC 58 (62) 00 A 1931 PC 94 (99). 

(2) Legislature can for the purpose of effect¬ 
ing desirable social reforms pass laws making 
acts, which came in the way of the success of 
such reforms, offences and punishable. A 1949 
Bom 168 (169, 170) (DB). (Removal of social 
disabilities of Harijans.) 00 A 1953 Bom 183 
(187). (Prevention of practice of excommunica¬ 
tion.) 

(3) The Legislature where it is competent to 
create new offences is also competent to provide 
for the destination of the fines imposed and 
realized in respect of those offences. A 1939 
FC 58 (62). 

(4) A State Legislature has no power to 
legislate to make an offence of an act commit¬ 
ted outside its territory. A 1958 Bom 68 (72) 
(FB). 

(5) If a law made by the State Legislature is 
entirely covered by an entry in the State List 
the creation of offences under that law and the 
making of provision in that law for governing 
other ancillary matters would also fall within 
the same list under Entry 64 thereof. In such 
a case it is not necessary for the State Legisla¬ 
ture to act under Entry 1 of the Concurrent 
List to enact those provisions. A 1950 FC 59 
(64) 00 A 1954 Mad 993 (996) (DB) 00 A 1954 
All 655 (657) (DB). 

(6) Offences against laws with respect to 
matters specified in List 1 or 2 excluded —■ 
Offences under Sections 489-A to 489-D, I. P. C. 
— Conviction and sentence — Government com¬ 
petent to remit sentence is Central Government. 
A 1974 SC 31 (33) : 1974 Cri LJ 150. 

(7) The Constitution has given the appropriate 
legislature, whether Parliament or the State 
Legislature, power to derogate from the exist¬ 
ing jurisdiction of High Court as can be seen 
from Articles 200. 225 and Item 78, List I. 
Item 3, List II and Items 1, 2 and 46 of List Ilf. 
Sch. 7. Law like Code of Criminal Procedure 
(Madras Amendment) Act (Madras Act 34 ot 
1955) transferring cases pending before Pre- 
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mg the use of naval, military or air forces or any other armed forces of the 
Union in aid of the civil power. 

[NOTE. Unless mentioned otherwise, the item number under this heading refers 
to the item number of List III of Schedule VII of the Government of India 
Act, 1935.] 

JAMMU AND KASHMIR 

For Entry 1, the following entry shall be substituted, namely:_ 

"1- Criminal law (excluding offences against laws with respect to any of the 
matters specified in List I and excluding the use of naval, military or air forces or 
any other armed forces of the Union in aid of the civil power) in so far as such 
criminal law relates to offences against laws with respect to any of the matters 
specified in this List.’* 

—See the Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para¬ 
graph (22) (c) (as substituted by C. O. 69 and C. O. 70). 

2. Criminal procedure, including all matters included in the Code of 
Criminal Procedure at the commencement of this Constitution, 

[Government of India Act, 1935, Item 2.] 

JAMMU AND KASHMIR 

For entry 2, the entry "2. Criminal procedure in so far as it relates to ad¬ 
ministration of oaths and taking of affidavits by diplomatic and consular officers 
in any foreign country,” shall be substituted? 

—See the Constitution (Application to Jammu and Kashmir) Order, 1954, Para. 2, 

sub-para. (22) (c) (iii) (as substituted by C. O. 72 and amended by C. O. 94 of 1972) 
(2-8-72). 


Schedule 7, List 3, Entry 1 (eontd.) 

sidency Magistrate to Sessions Judge can there¬ 
fore be passed by the State Legislature with¬ 
out amending the Constitution. A 1959 Mad 
261 (268) (DB). 

(8) The head of power under the ‘criminal 
law in List III includes all matters included in 
the Indian Penal Code at the commencement 
or the Constitution some of which are offences 
against public tranquillity and affecting public 
Gaiety. Burning copy of Constitution may affect 
public safety. Madras Prevention of Insult to 
National Honour Act 15 of 1957 therefore falls 
under Entry 1 of List III and is valid. A 1965 
Mad 11 (14) 00 (1966) 2 Mad LJ 194. 

(9) Section 105-A, Criminal P. C. is valid —• 
In exercise of the power conferred by S. 105-A, 
the Additional District Magistrate in Delhi has 
jurisdiction and power to execute the warrants 
of arrest and search issued by the Criminal 
Courts in the State of Jammu and Kashmir. 
The said provision of law was enacted under 
Arts. 245 and 246 of the Constitution under 
Entries 1 and 2 in List IV of the Seventh Sche¬ 
dule and cannot be deemed to be invalid on the 
ground that it would have extra-territorial op¬ 
eration. By inserting this provision, the Parlia¬ 
ment has not made any law for the State of 
Jammu and Kashmir or in respect of the Courts 
exercising jurisdiction in that territory. 1974 
Cri LJ 1182 (1185) (Delhi). 

(9) Orissa Freedom of Religion Act (2 of 
1968) — State Legislature has no legislative 
competence to enact the legislation. Since the 
Act is not enumerated either in List II or 
List III and comes under Entry 97 of List 1. 
A 1973 Orissa 116 (123) (DB). 

(10) There is no gain saying the fact that no 
State Government enjoys extra-territorial powers 
and its orders and laws are legally operative 
within its territory, but the same cannot be said 
so far as Parliamentary Legislation is concerned 
if it otherwise conforms to the constitutional 


limitations. Entries Nos. 1, 2 and 4 in List III 
concurrent list, Seventh Schedule of the Con¬ 
stitution of India empowers the Parliament to 
frame legislation in regard to matters like re¬ 
moval from one State to another State of pri¬ 
soners accused persons and persons subjected to 
preventive detention for reasons specified in 
Entry 3 of this list and it is by virtue of the 
aforesaid provisions that the Parliament enacted 
Criminal Procedure Code as also the Transfer 
of Prisoners Act, 1950. A 1976 Punj 358 (362, 
363) (DB). 

(11) Railway Protection Force Act (1957) and 
Railway Property (Unlawful Possession) Act 
(1966) are enacted by Parliament in exercise of 
powers conferred on it under Entry No. 2. The 
Constitution of the police force is normally the 
exclusive power of the State Government under 
Entry No. 2 of the State List II of Schedule VII. 
To attribute to Parliament an intention to create 
a police force or police officers who are nor¬ 
mally to be constituted in exercise of the State 
powers, would be, therefore, inconsistent with 
the Constitution. Neither the R. P. F. Act nor 
the R. P. U. P. Act falls within the ambit of 
Entry No. 80 of List 1 (Union list Sch. VII) 
under which alone the Parliament could provide 
for execution of powers and jurisdiction of the 
members of the police force belonging to the 
State to any area outside that State. 1975 Cri 
LJ 1891 : (1975) 77 Bom LR 295 (308) (DB). 

(12) Section 18 of the Penal Code defining 
‘India* as excluding State of J. & K. is not 
violative of Art. 1 — It is consistent with S. 1 
of Cr. P. C. — It is within power of Parlia¬ 
ment in view of Article 245. A 1980 Andb 
Pra 243 (244) : (1980) 1 Andh LT 381 (DB). 

Schedule 7, List 3, Entry 2 

(1) It is reasonable to assume that the framers 
of the Constitution intended to convey by the 
words “Criminal Procedure” all that was being 
commonly treated as part of criminal procedure 
in the legislative enactments of the Indian Legis- 
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Schedule 7, List 3, Entry 2 (contd.) 

latures before the date of the Constitution. A 

1949 Mad 481 (485) (FB). 

(2) There is no gainsaying the fact that no 
State Government enjoys extra-territorial powers 
and its orders and laws are legally operative 
within its territory, but the same cannot be said 
so far as Parliamentary legislation is concerned 
if it otherwise conforms to the constitutional 
limitations. Entries Nos. 1, 2 and 4 in List III 
concurrent list, Vllth Schedule of the Constitu¬ 
tion of India empowers the Parliament to frame 
legislation in regard to matters like removal from 
one State to another State of prisoners, accused 
persons and persons subjected to preventive de¬ 
tention for reasons specified in Entry 3 of this 
list and it is by virtue of the aforesaid provi¬ 
sions that the Parliament enacted Criminal Pro¬ 
cedure Code as also the Transfer of Prisoners 
Act, 1950. A 1976 Punj 358 (362, 363) (DB). 

(3) The word “including’’ has been used in 
the entry as a word of enlargement and not as 
a word of restriction. A 1949 Mad 481 (4861 
(FB). 

(4) Under this entry not only matters which 
strictly related to procedure but also those 
matters which although are not matters of pro¬ 
cedure were included in the Criminal Procedure 
Code when the Constitution came into force 
would be concurrent legislative subjects. A 
1949 Mad 307 (312) (SB). (Provisions relating 
to appeals and “directions of the nature or 
habeas corpus.”) 00 (1950) 54 Cal WN 753 
(755) (DB). (Legislation relating to jurisdiction 
of Courts.) 


(5) Parliament can introduce an amendment 
to the Criminal Procedure Code by including a 
suitable provision in any of the Acts it may 
pass. A 1954 Mad 704'(705). 

(6) The word ‘matters’ in the entry is of 
wider import than the word ‘provisions’ and 
hence it cannot be said that while an amend¬ 
ment of an existing provision would be valid 
the introduction of a new provision is ultra vires 
the powers of Parliament. A 1949 Mad 481 
(486) (FB). 


(7) The expression 'criminal procedure’ 
jtry 2, List III, Sch. 7 includes investigatic 
or offences. Bombay Prohibition Act 25 of 19- 
was reserved for consideration of the Preside 
an d has received his assent. Sections 129- 
1^9-B ^e Act will therefore prevail 
°? Bombay by virtue of Article 2. E 
• t° Constitution to the extent of inconsistem 
with the Code but no more. A 1963 SC 15i 
(1541). 

n • Matters included in Criminal P. C. - 
ir el hi Special Police Establishment Act (194f 
sections 6, 3 — Parliament is competent 
e “» IS fi a ^ e regarding investigation of offenc 

(144) Under Secrion 3 ‘ 1970 Raj LW 


(9) The Constitution has given the appropriate 
egisiature, whether Parliament or the State 
egjslature, power to derogate from the exist- 
g jurisdiction of the High Court as can be 
seen from Articles 200, 225 and Item 78 of 
nf s l Bern 3 of List II and Items 1, 2 and 40 
Vr ^ 1S i Sch. 7. Law like Code of Criminal 
A<^ ce ^ ure (Madras Amendment) Act (Madras 
Hi , 34 of 1955) derogating from powers of 
|p T i * OUrt . can therefore be passed by State 
A inr/V re w *thout amending the Constitution. 
* 1959 Mad 261 (268) (DB). 


(10) Criminal Procedure (U. P. Amendment) 
Act (16 of 1976) — Constitutional validity — 
Proviso inserted to Section 25 (2) of the princi¬ 
pal Act by the Amending Act — Said Amend¬ 
ing Act receiving assent of the President — 
Said Act thus falls under Art. 254 (2) and is 
hence valid — Proviso inserted by the State 
Act, though inconsistent with the provisions of 
Section 25 (2) of the Principal Act, will there¬ 
fore prevail over the main provision. Notifica¬ 
tion (placing Assistant Public Prosecutors under 
the Administrative and Disciplinary Control of 
Police Authorities) dated 15-3-1975, issued by 
the State Government thereunder was not in¬ 
valid as the said State Act passes the test of 
Art. 254 (2). It makes Clause (1) of Art. 254 in¬ 
applicable to it. 1978 All LJ 936 (937, 938) s 
1978 All Cri R 347 (DB). 

(11) No provision in the Civil Procedure or 
Criminal Procedure Code gives a party to a 
litigation any right to question the language 
used by the Court and hence no party can 
challenge in petition under Article 226 the 
notification issued under Section 3 (2) of the 
Madhya Pradesh Official Languages Act. A 
1959 Madh Pra 208 (212) (DB). 

(12) Bombay Village Panchayats Act falls 
under Sch. 7, List 2, Entry 5 and not under 
List 3, Entry 2 — Article 254 is not attracted. 
That Article applies only where the Acts fall 
under List III and there is a repugnancy be¬ 
tween Central and State Acts. A 1961 Mys 
257 (259) (DB). 

(13) Even though Section 9 of the U. P. Am¬ 

endment Act (16 of 1976) is repugnant to Sec¬ 
tion 438 of Criminal P. C. dealing with the 
same subject-matter it is fully covered by Arti¬ 
cle 254 (2) of the Constitution and is evidently 
within the legislative competence of the State 
legislature as it falls under the concurrent list 
and is covered by Entry No. 2 of List III of 
Schedule VII to Constitution. Therefore S. 9 
cannot be challenged on the basis of legisla¬ 
tive incompetence. 1979 All LJ 972 (975) 

(DB). 

(14) Section 105-A, Criminal P. C. is valid. 
In exercise of the power conferred by S. 105-A 
the Additional District Magistrate in Delhi has 
jurisdiction and power to execute the warrants 
of arrest and search issued by the Criminal 
Courts in the State of Jammu and Kashmir. 
The said provision of law was enacted under 
Arts. 245 and 246 of the Constitution under 
Entries 1 and 2 in List III of the Seventh Sche¬ 
dule and cannot be deemed to be invalid on 
the ground that it would have extra territorial 
operation. By inserting this provision, the Par¬ 
liament has not made any law for the State of 
Jammu & Kashmir or in respect of the Courts 
exercising jurisdiction in that territory. 1974 
Cri LJ 1182 (1185) (Delhi). 

(15) Railway Protection Force Act (1957) and 
Railway Property (Unlawful Possession) Act 
(1966) are enacted by Parliament in exercise of 
the powers conferred on it under Entry No. 2. 
The Constitution of the police force is normally 
the exclusive power of the State Government 
under Entry No. 2 of the State List II of Sche¬ 
dule VII. To attribute to Parliament an inten¬ 
tion to create a police force or police officers, 
who are normally to be constituted in exercise 
of the State powers, would be, therefore, in¬ 
consistent with the Constitution. Neither the 
R. P. F. Act nor the R. P. U. P. Act falls within 
the ambit of Entry No. 80 of List 1 (Union List 
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3. Preventive detention for reasons connected with the security of a 
State, the maintenance of public order, or the maintenance of supplies and 
services essential to the community; persons subjected to such detention. 

JAMMU AND KASHMIR 

Omit Entry 3—See the Constitution (Application to Jammu and Kashmir) 
Order, 1954, Para. 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule 7, List 3, Entry 2 (contd.) 
of Sch VII) under which alone the Parliament 
could provide for extension of powers and juris¬ 
diction of the members of the police force be¬ 
longing to the State to any area outside that 
State. (1975) 77 Bom LR 295 (308) : 1975 Cri 
LJ 1891 (DB). 

SCHEDULE 7, LIST 3, ENTRY 3 

SYNOPSIS 

1. Scope. 

2. “For reasons connected with.** 

3. Security of a State. 

4. Maintenance of public order. 

5. ‘ Maintenance of supplies and services 

essential to the community.” 

1. Scope.— (1) It is necessary that the activi¬ 
ties which are sought to be prevented by the 
detention of an individual under a preventive 
detention law passed under Entry 3 of List 3, 
must have relation to matters enumerated there¬ 
in. A 1950 FC 67 (68, 69) : 51 Cri LJ 1011. 

(2) Under List III, Entry 3 Parliament is em¬ 
powered to enact a law or preventive detention 
(a) for reasons connected with the security of 
State, (b) for reasons connected with the main¬ 
tenance of public order, or (c) for reasons con¬ 
nected with the maintenance of supplies and 
services essential to the community. A 1950 
SC 27 (42) : 1951 Cri LJ 1383. 

(3) There is no authoritative definition of pre¬ 
ventive detention in Indian Law. The word 
preventive is used in contradistinction to the 
word punitive. A 1950 SC 27 (91) : 1951 Cri 
LJ 1383 00 (1975) 77 Bom LR 506 (507) (DB). 
(Reversed on another point in 1977 Cri LJ 785 : 
A 1977 SC 1027.) 

(4) A State must exercise due care and atten¬ 
tion in framing laws such as preventive detention 
lest it may be accused of bad faith on account 
of any hasty or ill-advised move taken in that 
direction. A 1950 Pat 332 (345). 

(5) Provision of Section 3 (1) (b) of Preven¬ 
tive Detention Act is not ultra vires the Cen¬ 
tral Legislature. A 1969 Delhi 45 (53) (FB). 

(6) West Bengal (Prevention of Violent Acti¬ 
vities) Act (President’s Act 19 of 1970), Ss. 10 
to 13 do not violate Article 22 (7) of the Con¬ 
stitution. A 1972 SC 1660 (1664) : 1972 Cri 
LJ 1010. 

(7) Entries in the lists are to be interpreted 
liberally and broadly — They only indicate how 
legislative powers should be exercised by con¬ 
cerned legislatures. Held that Maharashtra Re¬ 
storation of Lands to Scheduled Tribes Act 
(14 of 1975) and Maharashtra Land Revenue 
Code (41 of 1966 as amended by Act 35 of 1974) 
are not ultra vires on the ground of being 
bevond legislative competence of State legisla¬ 
ture. 1977 Mah LJ 564 (575) (DB). 

(8) Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act (1974) is 
not bevond legislative competence of Parliament. 
ILR (1975) 2 Delhi 820 (843) (DB) 00 1976 
Mad LW (Cri) 179 (181) (DB) 00 ILR (1976) 
55 Pat 473. 


2. “For reasons connected with”.— (1) The 
connection contemplated by the expression ‘for 
reasons connected with* is real and proximate, 
not far-fetched or problematic. A 1950 FC 67 
(68. 69). 

3. Security of a State.— (1) The Constitu¬ 
tion requires a line to be drawn between those 
serious and aggravated forms of public dis¬ 
order which are calculated to endanger the secu¬ 
rity of the State and the relatively minor 
breaches of the peace of a purely local signi¬ 
ficance. A 1950 SC 124 (128) 00 A 1955 Raj 
6 (9) (DB). 

4. Maintenance of public order.— (1) The 
expression ‘public order’ is of wide connotation 
and signifies that state of tranquillity prevailing 
among the members of a political society as a 
result of the internal regulations enforced by 
the Government which they have instituted. 
A 1950 SC 124 (127). 

(2) The disturbance of communal harmony 
no doubt amounts to a .disturbance of public 
order. A 1949 All 120 (2) (123). 

(3) The taking of measures to check acti¬ 
vities of bad characters would come under the 
expression ‘maintenance of public order*. A 
1951 All 718 (724) (DB). 

(4) The affiliation to a party which is alleged 
to be spreading its doctrine of violence may. in 
certain circumstances lead to an inference that 
the person concerned is likely to act in a man¬ 
ner prejudicial to the public safety, order or 
tranquillity. A 1950 FC 129 (131). 

(5) The act of committing thefts in running 
goods trains is not an act prejudicial to the 
maintenance of public order or public safety. 
A 1949 Pat 299 (300) (DB). 

(6) The detention of a person alleged to have 
published and distributed pamphlets attacking 
the character and integrity of a Chief Justice 
who was accused of gross partiality and com¬ 
munal bias, was held illegal as there was no 
rational connection between the acts alleged 
and the maintenance of law and order. A 1954 
SC 276 (277). 

5. ‘‘Maintenance of supplies and services es¬ 
sential to the community”.— (1) Where with 
regard to an essential commodity there is a 
system of controls on which the maintenance or 
supplies and services depends, evasion of the 
control orders will prejudicially affect the main¬ 
tenance or upkeep of the supplies and services 
essential to the community. A 1952 Pat 185 
(188) (FB). 

(2) It has been held that the word ‘and’ be¬ 
tween the words ‘supplies’ and ‘services oc¬ 
curring in a similar expression used in S. 3 (1) 
(a) (iii), Preventive Detention Act, 1950, should 
be read in a disjunctive sense. A 1951 Pat 47 
(51) (DB). 

(3) Any activity, e. g., black-marketing or 
hoarding, which directly interferes with or 
threatens the maintenance of such primary ne¬ 
cessities of life as food or cloth will directly 
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4. Removal from one State to another State of prisoners, accused per¬ 
sons and persons subjected to preventive detention for reasons specified in 
Entry 3 of this List. 

[Government of India Act, 1935, Item 3.] 

5. Marriage and divorce; infants and minors; adoption; wills, intestacy 
and succession; joint family and partition; all matters in respect of which 
parties in judicial proceedings were immediately before the commencement 
of this Constitution subject to their personal law. 

[Government of India Act, 1935, Items 6, 7.] 

JAMMU AND KASHMIR 

1 °““ Entry 5 ~ See th ® Constitution (Application to Jammu and Kashmir) Order, 
1954, Para. 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule 7, List 3, Entry 3 (contd.) 
affect the maintenance of supply and service 
essential to the community. A 1951 Pat 47 
(51) : 30 Pat 630 (DB). 

(4) The act of adulteration of food-stuffs is 
not covered by the expression ‘maintenance of 
supplies and services essential to the commu¬ 
nity. A 1951 Pat 134 (136) (FB). 

Schedule 7, List 3, Entry 4 

ft) There is no gainsaying the fact that no 
state Government enjoys extra-territorial powers 
and its orders and laws are legally operative 
within its territory, but the same cannot be 
said so far as Parliamentary Legislation is con- 
cerned of if otherwise conforms to the consti¬ 
tutional limitations. Entries 1, 2 and 4 in 
List III Concurrent List, VII Schedule of the 
Constitution of India empowers the Parliament 
0 frame legislation in regard to matters like 
removal from one State to another State of pri¬ 
soners, accused persons and persons subjected 
° preventive detention for reasons specified 
n Entry 3 of this list and it is by virtue of 
j ^ e . sa . P r °visions that the Parliament en¬ 
acted Criminal Procedure Code and also the 

iSwSS. °Lgoners Act, 1950. A 1976 Punj 
358 (362, 363) (DB). 

ihl 2 \<7^ eie k absolutely nothing to hold that 
Concurrent List” was introduced into the 
covernment of India Act, 1935 as well as the 

rfu tUtl ° n pf India in respect of matters 
required uniformity throughout the 
country and therefore, when the Governor 

r^!L e J a then was » and the President now is, 
hv u T pon . f° 8 ive bis assent to a law made 
e Legislature of a State with respect to a 
« «»e Concurrent List, which law is 

thp ?U? nt t0 Provisions of the Central Law, 
will consideration which the President now 
‘u C i ta ^ e ,nto account is as to why 
particular U cJ *k e a departure in respect of a 
fi<5 RfifcS on] y- Held that Sections 62-A, 

de«T A??‘9r»«S?'/ D and 62 " E of the Motor Vehi- 
Art i?* l 9 2?x (as introduced by the Tamil Nadu 

565 (574) (DB). 3 ' 6 ^ (1979) 92 Mad LVV 

Schedule 7, List 3, Entrv 5 

cWllVi 6 w ? rd “succession” i n this entry in- 
of nrn . su bject of devolution by survivorship, 
,5f°P er ty- A 1941 FC 72 (79). 

sion’* i he . meanin S of the words “succes- 
foll in heritance” and ‘‘devolution”, see the 
-^g case. A 1941 FC 72 (78, 79). 


"A” in the citatioi 
[Vol. 10] 4 A. M. 31 


(3) From the present entry the words “save 
as regards agricultural land* which were found 
in Item 7 of List 2 in the Government of India 
Act, are omitted. In view of this change the 
Hindu Succession Act, 1956, would apply to 
agricultural lands also. A 1957 Orissa 1 (4) 
(DB) °® A 1960 Punj 462 (463) °® A 1971 Mys 
151 (155) (DB).^ _ 

(4) The provisions of Hindu Succession Act 
cannot be made applicable to agricultural plots 
governed by the U. P. Zamindari Abolition and 
Land Reforms Act — Entry No. 5 in the 3rd 
List of the Seventh Schedule of the Constitu¬ 
tion which is the only entry under which the 
Central Legislature has the jurisdiction to pass 
the Hindu Succession Act relates only to per¬ 
sonal law. Laws passed under this entry do 
not apply to any particular property. They 
merely determine the personal law. It is note¬ 
worthy that in List 3 whenever the entry relates 
to rights in land, agricultural land has expressly 
been excluded. A 1970 All 238 (240; (DB). 

(5) Before Constitution Central Government 
had no power to affect the devolution of agri¬ 
cultural land within Governor’s provinces. 
Hindu Women’s Rights to Property Act there¬ 
fore did not apply to devolution of agricultural 
land. After Constitution Parliament has power 
under Entry 5, List III, Sch. 7 to legislate in 
the matters of wills, intestacy and succession in 
respect of agricultural land. But unless fresh 
legislation is made in that respect the old law 
could not govern the devolution or succession 
to agricultural land. A 1965 Punj 254 (256) *® 
A 1968 Cal 83 (85) (DB). 

(6) Hindu Succession Act (1956), Section 14 
— Providing enlarged right over land to Hindu 

female entrenches on Entry 18 of State List _ 

But being legislation under Entry 5 of List 3 
is valid. A 1960 Punj 666 (668, 669) (FB). 

(7) If the subject-matter is marriage, the State 
Legislature can only legislate with regard to 
that marriage which is contracted within the 
limits of the State. If it legislates with regard 
to marriages contracted beyond those limits 
there is no territorial nexus between the State* 
anc! the marriages to confer jurisdiction, although 
the parties to such marriages are domiciled in 
that State. A I9r>8 Bom 68 (71, 72 74) (FR) 

(Section 4 (b) of Bombay Act 25 of’1946 held 
ultra vires.) 


is 


(8) Under this entry the State Legislature 
empowered to make laws regarding marriage 
succession, etc. But these laws, in order to 
he valid, must not offend against the Funda- 


stands for AIR 
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a J*' ^f a ? S ^ er °* P r °P ert y other than agricultural land; registration of 
deeds and documents. 

[Government of India Act, 1935, Item 8.] 

JAMMU AND KASHMIR 

-me 0 !? 11 Entry 6 ~ See Constitution (Application to Jammu and Kashmir) Order, 
54, Para. 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule 7, List 3, Entry 5 (contd.) 
mental Rights guaranteed to the citizens by the 
Constitution A 1953 SC 91 (93, 94). (Hydera¬ 
bad Wali-ud-Daula Succession (Decision of Dis- 
Act infringed Article 14.) 00 A 1952 Mad 
193 (195, 196) (DB). (Madras Hindu (Bigamy 
Prevention and Divorce) Act (6 of 1949) does 
not offend Articles 15 and 25.) 

(9) Power of State Legislature to make laws 
respecting intestacy and succession extends to 
make laws respecting succession to agricultural 
lands. A 1966 Madh Pra 11 (13) (DB). 

(10) Item 5, List III read with Item 46 shows 
that the Parliament as also the Legislature of 
the State specified in Part A and Part B of the 
first schedule has power to make laws with re¬ 
gard to jurisdiction and powers of High Courts 
in respect of intestacy and succession and there¬ 
fore the Succession Act of 1925 made applicable 
to the State of Mysore on 1-4-1951 could and 
did confer on High Court the jurisdiction in 
respect of intestacy and succession. A 1959 
Mys 83 (85) (FB). 

(11) Madras Aliyasanthana (Mysore Amend¬ 
ment) Act, 1962 relates to partition and succes¬ 
sion. which are matters falling within Entry 5 
of List III of Sch. VII. The Act having re¬ 
ceived the assent of the President it is a law 
enacted by a competent legislature and is intra 
vires the legislative power of the legislature 
concerned. A 1968 Mys 216 (223) (DB). 

(12) Section 7 of Punjab Act (2 of 1920) (as 
amended by Section 3 of the Act 12 of 1973) 
— Words “non-ancestral immovable property’* 
in Section 7 substituted by the words “im¬ 
movable property, whether ancestral or non- 
ancestral” — Not ultra vires Art. 254 of Constitu¬ 
tion. A 1975 Punj 292 (294). 

(13) The constitutionality of Section 125, Cri¬ 
minal P. C., 1973, cannot be questioned on the 
bads of right to freedom of religion as contain¬ 
ed in Arts. 25 & 26 of the Constitution. In 
view of Entry 5 of List III of Schedule VII to 
the Constitution, it cannot be said that the 
Parliament or the Legislatures cannot legislate 
on matters relating to the personal law of the 
Muslims in the country, so, as to alter, abrogate 
or amend the same i. e. personal law of the 
Parties. 1980 Cri LJ (NOC) 80 (All). 

Schedule 7, List 3, Entry 6 

(D The Mysore Tenancy Act (13 of 1952) is 
within the legislative competence of the State 
Legislature under Entries 18 and 65 of List II 
and the enumeration of subject in List III 
Entries 6 and 7 does not prohibit this piece of 
legislation. ILR (1955) Mvs 360 (363, 364) (DB) 
eo (1955) 33 Mys LJ 158 (162). 

(2) Rihar Buildings (Lease, Rent and Evic¬ 
tion) Control Act (3 of 1947), S. 11 — State 
Legislature’s power to create jurisdiction and 
office of House Controller c«uld be based on 
the implied power of the State Legislature 
under Entries 6, 7 and 13 of the Concurrent 
List. A 1954 Pat 97 (99) (DB). 

(3) The subject-matter of Rajasthan Premises 
(Control of Rent and Eviction) Act, 1950, comes 


under Items 6, 7 and 13 of List III and not 
Item 18 of List II in Sch. VII. A 1954 Raj 252 
(255) (DB). 

(4) Entry 18 comprehends enactment of a 
law relating to law and agriculture and its im¬ 
provement while Entry 6 of List III contem¬ 
plates making of laws relating to transfer of 
property other than land. The specific entry at 

_ , .. r* _____, away land from the 

ambit of property. The U. P. Urban Buildings 
(Regulation of Letting, Rent and Eviction) Act 

V 1 - 3 . °/t T 19 7 2 1 is COvere d by Entry No. 6 of 
List III of the Seventh Schedule and the provi- 

sions of this Act, even if repugnant to the pro¬ 
visions of the T. P. Act are valid and shall 
prevail in U. P. 1973 All LJ 524 (531) (DB). 

(5} Kerala Agriculturists* Debt Relief Act 
(31 of 1958), Section 11-A — Deals with agri¬ 
cultural indebtedness. Even if the pith and 
substance of the matter were a contract of sale 
of goods the State legislature would be com¬ 
petent to pass it under Entries 6 and 7 of 
List III. A 1965 Ker 39 (42) (FB). 

(6) Hindu Succession Act (1956), Section 14 
applies to agricultural lands and falls within 
Entry 5, List III. Its application to agricultural 
land cannot be excluded oy invoking the provi- 
An ns ° f Entry 6 of List III, Sch. 7. A 1964 

All Io5 (166). 

( ? ) Hindu Succession Act (1956), Sections 14 
(1) and (2) and 4 (2) —, Act has no application 
to agricultural plots — Provisions do not apply 
to land tenures created under U. P. Zamindari 
Abolition and Land Reforms Act. A 1970 All 
238 (240) (DB). (A 1964 All 165 and A 1968 
All 419, Overruled.) 

(8) State legislature is competent to amend 
Section 69 of the Registration Act in view 

of Entry No. 6 of concurrent list. A 1969 Andh 
Pra 134 (135). 

(9) State Legislature is competent to amend 
the section in view of Entry 6 of concurrent list. 

A 1969 Andh Pra 134 (135). 

(10) United Khasi-Jaintia Hills District (Trans¬ 
fer of Land) Act is ultra vires of District Coun¬ 
cil. A 1968 Assam 43 (46, 47) (DB). 

(11) Object and scope of Act — Determina¬ 
tion of subject-matter of a legislation — Inter¬ 
pretation of legislative entry — Doctrine of 
pith and substance —. Merely because a build¬ 
ing can be used for any purpose including that 
of market, a legislation regulating mainly rela¬ 
tions between landlords and tenants does not 
ipso facto become legislation on markets — 
Word ‘market’ —r Meaning of. ILR (1969) 
Andh Pra 129 (DB). 

(12) Bihar Sales Tax Act (19 of 1959) (as 
amended by Act 20 of 1962), Section 20-A —i 
Sub-sections (3), (4) and (5) are ultra vires State 
Legislature as power to legislate hi respect of 
these sub-sections does not fall under Entries 6, 

7 and 13 of List III expressly sub-sections (6) 
and (8) as corollarv thereto, are invalid. A 1971 
SC 946 (952) : 1971 Tax LR 414. 

(13) Sections 15 and 17 of the U. P. Sales 
Tax (Amendment and Validation) Act 1971 are 
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7. Contracts, including partnership, agency, contracts of carriage, and 
other special forms of contracts, but not including contracts relating to agri¬ 
cultural land. 

[Government of India Act, 1935, Item 10.] 

JAMMU AND KASHMIR 

Omit Entry 7—See Constitution (Application to Jammu and Kashmir) Order, 
1954, Para. 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule 7, List 3, Entry 6 (contd.) 
unconstitutional. The State Legislature has no 
power to enact Section 29-A as substituted by 
Section 15 in the principal Act (U. P. Sales Tax 
Act of 1948), Section 17 which is an auxiliary 
provision to Section 15 is also necessarily un¬ 
constitutional. 1972 Tax LR 1782 (1784, 1785) 
(All) (FB). 

(14) Section 123, T. P. Act is not ultra vires 
the Central Legislative Authority. 1971 Cur LJ 
846 (850) (Punj). 

(15) Public Premises (Eviction of Unauthorised 
Occupants) Act (1971), S. 5 and M. P. Accom¬ 
modation Control Act (41 of 1961), Sec. 12 —> 
Both 1971 Act and 1961 Act fall within List III, 
Entries 6 and 7 read with Entry 46 — 1971 
Act being later to 1961 Act will prevail over 
1961 Act in view of Art. 254 (2) of the Con¬ 
stitution. A 1980 MP 106 (110) : 1980 Jab LJ 
183 (DB). 

(16) Public Premises (Eviction of Unauthorised 
Occupants) Act (1971) in so far as it includes in 
definition of public premises in Section 2 (e), 
premises belonging to Government company is 
not ultra vires. A 1980 MP 106 (109) : 1980 
Jab LJ 183 (DB). 


Schedule 7, List 3, Entry 7 

(See also under Entry 6 of this List.) 

(1) A contract between a landlord and a 
tenant for payment of rent in respect of agri¬ 
cultural land, irrespective of the form in which 
it might be clothed, is a contract relating to 
agricultural land and is excluded from the scope 
of this entry. A 1943 FC 9 (10, 11). 

(2) Where a State law is, in pith and sub¬ 
stance, covered by some entry in the State List 
but only touches a subject in the Concurrent 
List incidentally, no question of repugnancy 
under Article 254 of the Constitution would 
arise A 1952 Cal 740 (749) (SB) °* A 1953 
Pat 87 (91) (DB). 

(3) Bihar Sales Tax Act is a law imposing 

taxation on sale of goods and is not a law with 
respect to sale of goods and falls within Item 84, 
. Article 254 has no application though 

incidentally it may trench to a certain extent 

!!m n AS?? 8 7 and 8 in List In - A 1953 Pat 87 
Vnl— (Reversed on another point in A 

1955 SC 661.) 

(4) Bihar Sales Tax Act (19 of 19391 (as amend- 
by , Act , 20 of 1962), Section 20- A, sub-sec- 

ns (3), (4) & (5) are ultra vires since the 
1 ower to legislate in respect of these sub-sec- 

!T S t • ° es not fal1 under Entries 6, 7 and 13 mi 
_ , 1St expressly. Sub-sections (6) and (8) 
Sn invalid being their corollaries. A 1971 

ra -?u (95 r ) ! 1971 T “* LR 414. 

1 he determination of the water rate under 

m a tf° n r 78, B( “ n Sal Irrigation Act, is not a 
exorni ° f . contT act between the parties : it is an 
o'uest? 6 r statutory power, and, therefore, no 

' on .°* repugnancy between Section 78 and 

1tiw Pl D V,s,OT1s th e Contract Act arises. A 
1J56 Pat 482 (488) (DB). 


(6) Punjab Forward Contracts Tax Act (7 of 
1951) does not fall within Entry 7 of List III 
of Sch. 7 nor under Entry 62, List II and is 
ultra vires of State Legislature. A 1961 SC 
268 (270). 

(7) Kerala Agriculturists’ Debt Relief Act 
(1958), Section 11-A deals with agricultural in¬ 
debtedness. Even if the pith and substance of 
the matter were contract of sale of goods State 
Legislature would be competent to pass it 
under Entries 6 and 7, List III. A 1965 Kcr 
39 (42) (FB). 

(8) Madhya Pradesh Tendu Patta (Vyapar 
Viniyaman) Niyamavali Sanshodhan Adhyadesh 
(1965) (Ordinance No. 3 of 1965), Section 3 only 
inserts a new sub-rule in Rule 7 which deals 
with disposal of Tendu leaves which have 
already become the property of the State Gov¬ 
ernment — It does not deal with any subject 
mentioned in Entries 7, 21 and 42, List III. 
The Ordinance is valid. A 1966 Madh Pra 110 
(114) (DB). 

(9) In Item 7 of List III the concurrent List 
does not affect the validity of Mysore Tenancv 
Act (13 of 1952). It is within the competence of 
the State legislature. (1955) 33 Mys LJ 158 
(162). 

(10) Forward Contracts (Regulation) Act 
(1952) — Falls under specific Entry 48 of List 1 
and not under general Entry 26 of List 2 nor 
Entry 7 of List 3 which cannot prevail against 
specific entry. A 1963 SC 90 (96) °* A 1959 
Cal 89 (92) (DB). (Reversed on another point 
in A 1963 SC 90. Even if the Act comes under 
Entry 7, List III it will bo intra vires Parlia- 
ment.) 

(11) Bihar Shops and Establishments Act. 
1953 (8 of 19o4), Section 26 (2) — Provision 
held not repugnant to existing law relating to 

contract of service and therefore not void _ 

Contract Act (1872), Section 27. A 1958 Pat 
442 (444). 

(12) ‘Contracts’ in the entry would include 
quasi-contracts. See A 1962 Bom 12 (20) (DB). 
(Analogy not correct for interpreting “corpora¬ 
tions” in Entry 44 of List 1, so as to include 
quasi-Corporations or societies similar to corpo¬ 
rations.) 

(13) 'pie Beedi and Cigar Workers (Conditions 

of Employment) Act (1966) is within the legisla¬ 
tive competence of Parliament as the subject- 
matter of the Act falls principally under 
Entry 24 and also partly under Entries 7 ^2 

. of „ List 3 Sch. 7 of the Constitution. 

A 19' 1 Bo*" 244 (251) : 1971 Lab IC 1080 
(DB). 

(141 The provisions ef Chapter III-B of the 
Reserve Bank of India Act in pith and substance 
relate to control of currency by the Reserve 
Bank and faU under Entries 38 and 36 of List I 
ot bch VII and they do not in any way entrench 
upon Entry 30 of List II. The contract entered 
mto by a foreman conducting Chit Funds with 
the subscriber is a special contract falling under 
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8. Actionable wrongs. 

[Government of India Act, 1935, Item 14.] 

JAMMU AND KASHMIR 
Omit Entry 8—See the Constitution (Application to Jammu and Kashmir) 
Order, 1954, Para. 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 

9. Bankruptcy and insolvency. 

[Government of India Act, 1935, Item 12.] 

JAMMU AND KASHMIR 

Omit Entry 9—See the Constitution (Application to Jammu and Kashmir' 
Order, 1954, Para. 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74)^ 

10. Trust and Trustees. 

[Government of India Act, 1935, Item 12.] ' 

JAMMU AND KASHMIR 

Omit Entry 10—See the Constitution (Application to Jammu and Kashmir) 
Order, 1954, Para. 2, sub-para. (22) (c) (iii) (as amended by C. Os. 72 and 74). 


Schedule 7, List 3, Entry 7 (contd.) 

Entry 7 of List III of Seventh Schedule. The 
President’s assent to the Act confirms this view. 
The provisions of Chapter III-B of the Reserve 
Bank of India Act, 1934 and the Notification 
dated 29-10-1966 issued by R. B. I. are valid. 
(1971) 41 Com Cas 890: (1973) 2 Mad LJ 72 
(85, 89) (DB) (Mad). 

(15) Entry 7 of the concurrent list is wide 
and comprehensive enough. It comes into play 
where there is no special entry covering a parti¬ 
cular contract. M. P. Dhan Parichalan Skeem 
(Pratishedh) Adhiniyam (19 of 1975) is not 
beyond legislative competence of the State 
Legislature. A 1977 Madh Pra 74 (79) (DB). 

(16) Hindu Succession Act (1956), Sections 14 

(1) and (2) and 4 (2) — Act has no application 
to agricultural plots — Provision do not apply 
to land tenures created under U. P. Zamindari 
Abolition and Land Reforms Act. A 1970 All 
238 (240) (DB). (A 1964 All 165 and A 1968 
All 419, Overruled.) 

(17) U. P. Sales Tax (Amendment and Valida¬ 
tion) Act (20 of 1971), Section 29-A is ultra 
vires, being beyond powers of State Legislature. 
1972 Tax LR 1782 (1785) (FB) (All). 

(18) Section 5 of the Public Premises (Evic¬ 
tion of Unauthorised Occupants) Act (1971), and 
M. P. Accommodation Control Act (41 of 1961), 
Section 12 — Both 1971 Act and 1961 Act fall 
within List III Entries 6 and 7 read with 
Entry 46. 1971 Act being later to 1961 Act 
will prevail over 1961 Act in view of Art. 254 

(2) of the Constitution. A 1980 MP 106 (110) ; 
1980 Jab LJ 183 (DB). 

(19) Public Premises (Eviction of Unauthorised 
Occupants) Act (1971), in so far as it includes 
in definition of public premises belonging to 
Government company is not ultra vires. A 1980 
MP 106 (109) : 1980 Jab LJ 183 (DB). 

(20) Provisions of the Section 23-B of the 
Rajasthan Sales Tax Act (29 of 1954) are not 
ultra vires the State legislature. 1976 Tax LR 
2142 (2149) (DB) (Raj). 

Schedule 7, List 3, Entry 8 

(1) Bihar Sales Tax Act is not a law In res¬ 
pect to sale of goods hut is a law imposing 
taxation on sale of goods and falls entirely with¬ 
in Item 54, List II — Article 254 has no ap¬ 
plication though it may incidentally trench to a 
certain extent upon Items 7 and 8 in List III. 
A 1953 Pat 87 (91) (DB). (Reversed on another 
point in A 1955 SC 661.) 


Schedule 7, List 3, Entry 9 

(1) In a general sense, insolvency means in¬ 
ability to meet one’s debts or obligations; in a 
technical sense, it means the condition or stan¬ 
dard of inability to meet debts or obligations, 
upon the occurrence of which the statutory law 
enables a creditor to intervene, with the assist¬ 
ance of a Court, to stop individual action by 
creditors and to secure administration of the 
debtor’s assets in the general interest of credi¬ 
tors; the law also generally allows the debtor 
to apply for the same administration. The 
justification for such proceeding by a creditor 
generally consists in an act of bankruptcy by 
the debtor. A 1937 PC 95 (98). 

(2) If some of the provisions are merely 
ancillary to the general Act relating to bank¬ 
ruptcy and insolvency, the ancillary matters 
must be regarded as being within the domain 
of bankruptcy and insolvency. A 1943 PC 76 
(83). 

Schedule 7, List 3, Entry 10 

(1) Under Entry 10 List III the existence of 
a trust alone gives the power to legislate upon 
trusts. It cannot be combined with Entry 28 
List III to say that religious institutions shall 
be regarded as public trusts for purpose of 
exercising control over it by legislation. A 1958 
Madh Pra 362 (365) (DB). 

(2) Provisions of Rajasthan Sales Tax Act 
1954), Section 23-B cannot be said to he ultra 
vires the State legislature on the ground that it 
it is not covered by Entry 10, List 3 of Sche¬ 
dule VII relating to trust and trustees. 1978 
Tax LR 2142 (2148) (DB) (Raj). 

(3) Section 58 of the Bihar Wakfs Act (8 of 
1948) is not ultra vires the powers of Bihar 
Legislature as it was competent to legislate with 
respect to trust and trustee within the State ot 
Bihar. A 1955 Pat 470 (471). 

(4) The Bihar Land Reforms Act (30 of 1950) 
has been held to be constitutionally valid as 
the pith and substance of the Act falls within 
List 2 Entry 35 and not under Entries 10 and 
28 of List 3. A 1953 Pat 337 (338) (DB). 

(5) State Legislature is competent to pass 
Tadavpur University Act which comes under 
Entry 11 of List II and Entry 10 of List III 
and to modify an existing Trust. A 1960 Cal 
120 (123). 

(6) Bombay Public Trusts Act (29 of 1950) 
applies to a society though it is registered under 
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11. Administrators-general and official trustees. 

[Government of India Act, 1935, Item 12.] 

*[11-A. Administration of justice; constitution and organisation of all 

Courts, except the Supreme Court and the High Courts.] 

[a] Inserted by Constitution (42nd Amendment) Act, 1976, S. 57 (3-1-77). 

12. Evidence and oaths; recognition of laws, public acts and records, and 
judicial proceedings. 

[Government of India Act, 1935, Item 5.] 

JAMMU AND KASHMIR 

‘ For entry 12, the entry "12. Evidence and oaths in so far as they relate to 
administration of oaths and taking of affidavits by diplomatic and consular officers 
in any foreign country,” shall be substituted; 

—See the Constitution (Application to Jammu and Kashmir) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 94 of 1972). 

13. Civil procedure, including all matters included in the Code of Civil 
Procedure at the commencement of this Constitution, limitation and arbitra¬ 
tion, 

JAMMU AND KASHMIR 

For entry 13, the entry "13. Civil procedure in so far as it relates to admin¬ 
istration of oaths and taking of affidavits by diplomatic and consular officers in any 
foreign country.” shall be substituted; 

—See the Constitution (Application to Jammu and Kashmir) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 94). 


Schedule 7, List 3, Entry 10 (contd.) 

Societies Registration Act. It is intended to 
regulate the administration of public, religious 
and charitable trusts within Entries 10 and 28 
of List III and the validity of the Act cannot 
be challenged on the ground that it incidentally 
entrenches on the field contemplated by Entry 44 
List II. A 1962 Bom 12 (21) (DB). 

(7) Per Mudholkar J. — Delhi Legislature 
was competent to make a law dissolving a chari¬ 
table trust and transferring its rights etc. to an¬ 
other institution. Entries 10 and 28 of List III 
permit making of such law. Delhi Tibbia Col- 
assented to by the President cannot be 
called in question on the ground of repugnancy 
with existing law or a law made by Parliament. 
A 1962 SC 458 (478). 

U. P. Intermediate Education Act (2 of 
19wl), Sections 16-A to 16-1 — Added by U. P. 
Act 35 of 1958 — Subject-matter of Legisla- 
ion falls within List II, Entry 11. It cannot 
» l i Sa ^ Act relates to charities or chari¬ 

table institutions or to trusts or trustees, be¬ 
cause it incidentally trenches upon or affects a 
charitable institution and for that reason beyond 
competence of State legislature — Act Is intra 
vnr «- A 1966 SC 1.307 (1310, 1311). 
iv r i Currimbhoy Ebrahim Baronetcy Act 
j 1913 passed by Central Government and 
i Currimbhoy Ebrahim Baronetcy (Repeal 
and Distribution of Trust Properties) Act, 1959 
nil under Entry 10 of List III and the repeal- 
J! 1 ® was w *thin the competence of Bombav 
r' a, « Legislature and is not ultra vires. (1967) 
09 Bom LR 326 (366, 367) (DB). 

vlO) U. P. Sales Tax (Amendment and Valida¬ 
tion) Act (20 of 1971), Section 29-A is ultra 
iq- 7 ^’ ” eln 2 beyond powers of State Legislature. 
15,72 Tax LR 1782 (1784, 1785) (All) (FB). 

Schedule 7, List III, Entry 11-A 

rl By i virtue of Art. 246 (2), Parliament has 
ear, y the power to make laws with respect to 
.1 1 ‘ constitution and organisation, that is to sav, 
ne creation and setting up of Special Courts. 


Clause 2 of the Special Courts Bill, 1978 is 
therefore within the competence of the Parlia¬ 
ment to enact. A 1979 SC 478 (498, 499). 

Schedule 7, List 3, Entry 12 

(1) It is open to a State Legislature to define 
“foreign judgments” and how they are to be 
enforced within the State subject to any legis¬ 
lation by Parliament — Items 12 and 13 of 
List III give powers to the State similar to 
those given to Parliament by Art. 261 (2). A 
1959 Punj 265 (270) (FB). 

(2) It has been held that the U. P. Pancha- 
yat Raj Act (26 of 1947) is a valid existing law 
enacted by virtue of entries in Lists 2 and 3 
including the present entry. A 1954 All 655 
(657) (DB). 

Schedule 7, List 3, Entry 13 

(1) Words “civil procedure” in this entry are 
used in a general sense as the procedure appli¬ 
cable to litigation generally; they do not in¬ 
clude a special law of procedure which is ap¬ 
plicable only to litigation regarding a special 
matter. A 1942 Cal 587 (590) (DB). (Bengal 
Tenancy Act, 8 of 1885, when it deals with pro¬ 
cedure does not deal with civil procedure gene¬ 
rally.) 

(2) The words “civil procedure’* must be 
held to exclude matters relating to jurisdiction 
and powers of Courts, since special provision 
is made for these matters elsewhere in the 
lists. A 1939 Cal 628 (635) (DB). 

(3) Expression “Civil Procedure” — Inter¬ 
pretation of the expression “Civil Procedure” 
would signify the rules of machinery for admin¬ 
istering justice in the courts of justice and can¬ 
not and do not signify the competence to set 
up the machinery itself. A 1972 Cal 160 (169) 
(DB). 

(4) The provisions of the Civil Procedure 
Code itself are of course specifically included in 
this entry. But there is no warrant for includ¬ 
ing in the entry any provisions which are not 
in the Code and which do not appertain to 
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Court!' C ° ntempt of Court - b “t not including contempt of the Supreme 

JAMMU AND KASHMIR 

Omit Entry 14—See Constitution (Application to J. and K.) Order 1954 Para 2 . 
sub-para. (22) (c) (iii) (as amended by C. O. 80). * ' ^ 


Schedule 7, List 3, Entry 13 (contd.) 

civil procedure**. A 1939 Cal 628 (635) (DB) 
00 A 1939 Pat 90 (95) (DB). 

T he amendment of S. 15 of the Mysore 
High Court Act, by Act 35 of 1951 providing 
tor second appeals in which the value of sub¬ 
ject-matter is not more than Rs. 3,000 being 
decided by a Judge sitting alone, is intra vires 
the State Legislature. The words of the entry 
are capable of being applied to procedure for 
disposal of second appeals. A 1952 Mys 75 
(76). 

(6) The words ‘‘including all matters includ¬ 
ed in the Code of Civil Procedure at the com¬ 
mencement of the Constitution” enlarge the 
subjects of concurrent legislation by including 
every matter included in the Civil Procedure 
Code at the commencement of the Constitution* 
A 1939 Pat 90 (95) (DB). 

(7) The State Legislature can legislate in re- 
spect of the procedure to be followed in the 
High Court as to the filing and disposal of ap¬ 
peals, etc., under this entry or under Entrv 3 

(DB) 16 StatC LiSt * A 1953 Trav - Co 53 (55) 

(8) Article 261 (2) empowers only the Parlia¬ 
ment to determine the manner in which judi¬ 
cial proceedings whether of the Union or of 
the State are to be proved and are to be made 
effective while Items 12 and 13 of the con¬ 
current list give similar power to the States. 
It is open to a State Legislature to define 
foreign judgments and how they are to be en¬ 
forced within the State subject to any legisla¬ 
tion by the Parliament. A 1959 Punj 265 (269) 
(FB). 

(9) Civil Procedure Code is Item 13 of the 
Concurrent List. It is open to Bihar Legisla- 
ture to amend the Code of Civil Procedure, 
while legislating in respect of religious endow¬ 
ment and religious institutions in Bihar and the 
President s assent having been received to the 
Act, Bihar law shall prevail in that State under 
Article 254 (2). A 1959 SC 1073 (1080), 

(10) By virtue of Schedule 7, List III, 
Entry 13 read with proviso to Article 254 the 
Parliament was fully competent to enact Cen- 
tral Act, 66 of 1956 even though its effect was 
to amend, vary or repeal the State Act of 1954. 

A 1962 All 299 (300) (DB). (A 1961 All 320, 
Overruled.) 


(13) The Travancore-Cochin Holdings (Stay of 

feedings) Act (8 of 1950) does 
not relate to civil procedure” and, therefore, 
B,ot come within the Concurrent List. A 
1953 Trav-Co 327 (334) (DB). 

onfh 4 T 7 ^ Ce i c Ent /y 65 of ^ State List read 
with Entry 18 of the same list gives the State 

Legislature exclusive power to create and 

determine powers and jurisdiction of Courts in 

respect ot land, there is qo necessity of invok- 

mg the concurrent power relating to Civil 

^ e ^?°, d€ \ this entry. A 1957 

TViSii 6 63 ^ c 3 u B ' M uafi and Inam 

H- a P. d S nb-tenants Protection Act (32 of 
1954), Section 4 — Validity Provision held 
not repugnant to Civil P. C.) 

t I /V. ha i S b 5 en he r ,d that the Barahiya Tal 
ioS?\ S ( Decl aration of Possession) Act (26 of 
1950), passed by the Bihar Legislature is not a 
faw, either m form or in substance, with re- 
spect to arbitration. A 1952 Pat 166 (170) 

(Ud). 

High Court (Abolition of Letters 
Patent Appeals) Act (14 of 1962), (as amended 
by U. P. High Court (Abolition of Letters 
Patent Appeals) (Amendment) Ordinance (U. P.) 
(Ordinance 12 of 1972)) later replaced by U. P. 
High Court (Abolition of Letters Patent Ap¬ 
peals) (Amendment) Act (32 of 1972), Sec. 4 
j Constitutionality of Amending Ordinance 
and Amending Act — State Legislature was 
competent to make such amending laws (Per 
majority). A 1973 All 596 (604) (FB). 

(17) Bihar Sales Tax Act (19 of 1959) (as 
amended by Act 20 of 1962), Section 20-A 
sub-sections (3), (4) and (5) are ultra vires 
since the power to legislate in respect of there 
sub-sections does not fall under Entries 6, 7 
and 13 of the List III expressly — Sub-sec¬ 
tions (6) and (8) are also invalid being their 
corollaries. A 1971 SC 946 (952) : 1971 Tax 
LR 414. 

(18) Calcutta City Civil Court Act (21 of 
1953), Ss. 3 and 5, (as amended by W. B. Act 
(35 of 1969)) — Establishment of City Civil 
Court in 1953 and conferment of additional 
jurisdiction to that Court in 1969 are intra 
vires the State Legislature under Sch. VII, 
List II, Entry 3 and List III, Entry 13 of the 
Constitution — The Amendment Act is also 
intra vires. A 1972 Cal 160 (171) (DB). 


(11) The subject-matter of Rent Control Acts 

has been held to fall under Entries 6, 7 and 

13 of List 3 and not under Entrv 18 of List 2. 
A 1954 Pat 97 (99) (DB). (Bihar Buildings 

(Lease, Rent and Eviction) Control Act, 3 of 
1947.) 00 A 1954 Raj 252 (255) (DB). (Rajas¬ 
than Premises (Control of Rent and Eviction) 
Act (XVII of 1950).) 

(12) In the following case it was assumed 
that the Bengal Non-agricultural Tenancy 
(Temporary Provisions) Act (9 of 1940) was a 
legislation in respect of “civil procedure”. A 
1945 FC 1 (1, 2). 


Schedule 7, List 3, Entry 14 

(1) Section 9, Punjab Security of the State 
Act (12 of 1953) was not repugnant to Con¬ 
tempt of Courts Act, 1952. The Punjab Act in 
pith and substance dealt with public order and 
not with contempt. The entire provisions ot 
Section 9 fell within List 2, Entry 1. A 1956 
Punj 169 (169, 172) (DB). 

(2) Law of contempt of Courts is not beyond 
the competence of Legislature, Central or State. 
A 1969 Delhi 201 (206) (FB) 00 1975 Cri LI 

Jf>4 (168) (DB) (AH). 
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15. Vagrancy; nomadic and migratory tribes. 

[Government of India Act, 1935 — Item 23.] 

JAMMU AND KASHMIR 

Omit Entry 15—See Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 80). 

16. Lunacy and mental deficiency, including places for the reception or 
treatment of lunatics and mental deficients. 

[Government of India Act, 1935 — Item 18.] 

17. Prevention of cruelty to animals. 

[Government of India Act, 1935 — Item 22.] 

JAMMU AND KASHMIR 

Omit Entry 17 — Constitution (Application to J. and K.) Order 1954, Para. 2. 
sub-para. (22) (c) (iii) (as amended by C. O. 80). 

a [17-A. Forests. 

17-B. Protection of wild animals and birds.] 

[a] Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 57 (3-1-77). 

18. Adulteration of foodstuffs and other goods. 

[Government of India Act, 1935 — List II, Item 30.] 

19. Drugs and poisons, subject to the provisions of Entry 59 of List I 
with respect to opium. 

[Government of India Act, 1935 — Item 19.] 

20. Economic and social planning. 

JAMMU AND KASHMIR 

Omit Entry 20 — Constitution (Application to J. and K.) Order, 1954, Para. 2 , 
sub-para. (22) (c) (iii) (as amended by C. O. 80). 


Schedule 7, List 3, Entry 15 

(1) A. P. Land Reforms (Ceiling on Agricul¬ 
tural Holdings) Act (1973), S. 7 and Hindu 
Adoptions and Maintenance Act (1956), Pre. —- 
No repugnancy between the two Acts; since 
both the competent legislatures have enacted 
Uvo different laws, both within the demarcated 
fields of their respective jurisdiction but one 
on the Concurrent List and the other on the 
gate List. A 1979 Andh Pra 262 (263, 264) 

Schedule 7, List 3, Entry 18 

(1) Adulteration of food stuffs and other 
goods — Definition of ‘adulterated’ in S. 2 (i) 
of Prevention of Food Adulteration Act (1955) 
is within competency of the power conferred 
on the Legislature by Entry 18. ILR (1969) 
Delhi 1196 (1206) (DB). 

Schedule 7, List 3, Entry 19 

(1) Madras Prohibition Act so far as it per¬ 
tains to Ganja —- Is not repugnant to any pro¬ 
visions of Constitution — Ganja being narcotic 
drug State Legislature is competent to make 
laws on that subject under Entry 19 of Con¬ 
current List. 1955 Andh LT (Cri) 205. 

(2) Extension of Central Acts, 2 of 1930 and 

23 of 1940 to Hyderabad State did not com¬ 
pletely efface Hyderabad Act of 1333-F. It 
remained alive so far as it dealt with collection 
of duties of excise and provided for licences 
tor narcotic drugs. A 1966 SC 713 (717) °® 

* 1964 Andh Pra 430 (432) (DB). 

(3) The provision for punishment of a per- 
ton who possesses opium without licence has 
nothing to do with cultivation or manufacture 
or sale for export and as such comes under 
general Entry 19, List III and not under 


Entry 59, List I. The Madhya Bharat Opium 
Act, 15 of 1955 amending the provisions of 
Indian Opium Act in regard to matters not fall¬ 
ing under Entry 59, List I is valid as it was 
assented to by the President. A 1961 Madh 
Pra 13 (14). (Overruled on another point in 
A 1963 Madh Pra 337.) 

. (4) U. P. Excise Act (4 of 1910), S. 37-A (as 
inserted by U. P. Act (6 of 1972)) — The pro¬ 
vision is not beyond the competence of State 
Legislature — Section 37-A does not seek to 
levy any excise duty — It contemplates prohi¬ 
bition in relation to intoxicating drinks and 
drugs. A 1978 All 386 (389, 390) : 1978 All 
LJ 581 <FB). 


sections 4, 40, 41, 75 and 76 of the 
U. P. Excise Act (4 of 1910), authorising pre¬ 
vention of misuse of medicinal preparations con¬ 
taining alcohol as alcoholic beverages _ Not 

repugnant to provisions of Drugs and Cosme¬ 
tics Act (1940) and Medicinal and Toilet Pre¬ 
parations (Excise Duties) Act (1955). A 1973 
All 490 (495) : 1978 All LJ 919 (DB). 

(6) A taxation law cannot be sustained by 
reference to a general entry in the Legislative 
List. It is thus clear that levy of excise dutv 
on methanol can neither be justified under 
F^tt 19 of List III nor under Entry 8 of 

cV. t . , one ^ese entries empowers the 
State Legislature to levy excise dutv on in- 

T« C LR g (r i3c) r 47. 1976 Raf LW 338 ; 1977 




J Liiiuy 


—— ^ m 


(!) Bombay Town Planning Act falls within 
Entry 18 of List II and also Entry 20 of List 
III and is within the competence of State LemV 
latiue. A 19G7 SC 1373 (13S1-82), 


488 [Sch VII List 3 Entry 20A— -Entry 22] [The] Constitution of India 

a [20-A. Population control and family planning.] 

[a] Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 57 (3-1-77). 

21. Commercial and industrial monopolies, combines and trusts. 

JAMMU AND KASHMIR 

Omit Entry 21 — Constitution (Application to J. and K.) Order, 1954, Para. 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 80). 

See the Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969). 

22. Trade unions; industrial and labour disputes. 

[Government of India Act, 1935 — Item 29.] 


Schedule 7, List 3, Entry 20 (contd.) 

(2) Gujarat Industrial Development Act (23 
of 1962) — Constitutionality — f Act in its 
pith and substance is legislation with respect 
to “social and economic planning’ within Entry 

20 of List III. ILR (1970) Guj 844 (865, 866) 
(DB). 

(3) Bombay Provincial Municipal Corporation 

Act (59 of 1949), Ss. 284-R (1), 284-S (as 

amended by Gujarat Amendment in 1964) is a 
legislation which is not a taxation measure in 
its pith and substance but is only an incident 
of a land development scheme, would clearly 
fall in pith and substance under general Entry 
18 of land or Entry 20 of List III of economic 
and social planning. ILR (1973) Guj 1 (42) 
(DB). 

Schedule 7, List 3, Entry 21 

(1) The expression “commercial and indus¬ 
trial” monopolies is wide enough to include 
grant or creation of monopolies to the State 
and citizens as well as control of monopolies. 
A 1960 SC 1073 (1078). 

(2) Entry 26 of List II, Sch. 7 does not dero¬ 
gate from the authority conferred by Entry 21 
of List III concurrently on the Parliament and 
the State Legislature to grant or create by law 
commercial monopolies. A 1960 SC 1073 
(1078). 

(3) Motor Vehicles Act (1939) (as amended 
by Act 100 of 1956). Chap. IV-A, could com¬ 
petently be enacted by the Parliament under 
Entry 21 read with Entry 35 of List III. It is 
therefore intra vires of Parliament. A 1961 SC 
82 (86). 

(4) Madhya Pradesh Tendu Patta (Vyapar 
Viniyaman) Nivamavali Sanshodhan Adhvadesh 
(1965), (Ordinance No. 3 of 1965), Section 3 
only introduces new sub-rule in Rule 7 which 
deals with the disposal of Tendu leaves which 
have already become property of the State. 
The new sub-rule (7-a) does not pertain to con¬ 
tracts, partnership etc. falling under Items 7, 

21 and 42 of List III. A 1966 Madh Pra 110 
(114) (DB). 

(5) State creating monopoly in liquor and 
passing it on to chosen individuals — State can 
justify the action under Art. 19 (6) even though 
it cannot justify it under Art. 19 (6) (ii) and 
also under Entrv 21, List III of Sch. VII. 1969 
Ker LJ 686 (692) (DB). 

(6) Sections 18, 27 of M. P. Excise Act (2 of 
1915) (as amended by M. P. Excise Act (19 of 
1964) enabling State to lease its exclusive right 
to manufacture or trade in any intoxicant or 
liquor — Those sections as made applicable to 
foreign liquor come within the legislative com¬ 
petence of the State. A 1975 Maah Pra 1 (15) 
(IB). 


Schedule 7, List 3, Entry 22 

(1) No question of repugnancy with the Con¬ 

tract Act arises in interpreting the definition of 
‘Industrial Dispute’ in S. 2 (k) of the Industrial 
Disputes Act, 1947. Once a particular dispute 
is found to fall under the definition, the juris¬ 
diction to decide the same rests with the Tri¬ 
bunal under the Act. A 1949 FC 111 (113, 

120 ). 

(2) The definition of “industry” in S. 2 (j) 
of the Industrial Disputes Act is covered by 
Entry 22 and Entry 24 of List 3. It is thus 
within the legislative competence of the Cen- 
j ra I Legislature. A wrong application of the 
definition to cases which are not strictly cover¬ 
ed by it cannot vitiate the definition. A 1957 
SC 329 (339). 

(3) The entry should not he given a narrow 
construction. A 1957 SC 329 (339), (Includes 
all ancillary matters.) 

(4) Entry 22 should he construed liberally 
so as to include disputes of individual work¬ 
man. (1969) 19 Fac LR 352 (358) (FB) (Delhi). 

(5) Entry 22 — Interpretation giving the 

term “Industrial Dispute” in Entry 22 of List 3, 
Sch. VII a wide and natural meaning, there is 
no reason for restricting it to disputes between 
a body of workmen and the management. A 
dispute between a single workman and the 
management would also come within the mean¬ 
ing of the term “Industrial Dispute”. The Entry 
also includes labour disputes. There is 
no reason for excluding disputes between indi¬ 
vidual workman and the employer from the 
purview of the term ‘labour disputes*. In the 
Industrial Disputes Act, provision Is also made 
for determination of a dispute between an in¬ 
dividual workman and the management such 
as Sec. 33-C (2) of the Act. The plea there¬ 
fore that Parliament will have no povver to 
legislate regarding disputes between an indivi¬ 
dual workman and the employer has to be re¬ 
jected. A 1970 Mad 82 (83, 84). 

(6) In the ordinary or non-technical sense, 
industry or business means an undertaking 
where capital and labour co-operate with each 
other for producing wealth in the shape or 
goods, machines, tools etc., and for making pro¬ 
fits. But the limited concept of what an indus¬ 
try meant in early times must now yield place 
to an enormously wider concept so as to take 
in various and varied forms of industry, so that 
disputes arising in connection with them might 
be settled quickly without much dislocation 
and disorganisation of the needs of the society. 
A 1953 SC 58 (60). 

(7) Industrial Disputes Act applies to disputes 
between the Municipalities and their employees 
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23. Social security and social insurance; employment and unemploy¬ 
ment. 

[Government of India Act, 1935 — Item 28.] 


Schedule 7, List 3, Entry 22 (contd.) 
in branches of work that can be regarded as 
analogous to the carrying on of trade or busi¬ 
ness. It is within the competence of a tribunal 
under the Act to reinstate dismissed Municipal 
employees. This power, though trenches upon 
the powers of the Chairman under Municipal 
Acts, this invasion of the provincial field of 
legislation does not render the Industrial Dis¬ 
putes Act of the Central Legislature invalid. 
A 1953 SC 58 (59). 

(8) The Industrial Disputes (Madras Amend¬ 

ment) Act (12 of 1947) is intra vires the Mad¬ 
ias Legislature, being covered by Items 27 and 
29 of the Concurrent List of the Government 
of India Act, 1935. A 1951 Mad 191 (199) 

(DB). 

(9) Rajasthan Industrial Tribunal (Constitution 
and Proceedings) Validating Act 1959) — Act 
because of Entry 22, List III is within the 
competence of the State Legislature and having 
received the assent of the President must by 
virtue of Art. 254 (2) prevail in the State of 
Rajasthan. A 1904 SC 444 (448) 00 A 1963 
Raj 22 (24). 

(10) Chapter VA incorporated in the Indus¬ 
trial Disputes Act in 1953 and C. P. and Berar 
Industrial Disputes Settlement Act do not deal 
With the same matter. No question of repug¬ 
nancy between the Central Act and the State 
Act can therefore arise and both will be in 
force in C. P. and Berar. A. 1963 Bom 189 
(193) (DB). 

(11) Power of Parliament to make law fixing 
minimum bonus — Flows from jurisdiction over 
industrial and labour disputes. A 1967 SC 691 
(717) : (1967) 1 SCR 15. 


(12) Section 2-A, Industrial Disputes Act is 

not ultra vires — Parliament had power to 
enact it either under Entry 22 of Concurrent 
List or Entry 97 of Union List. A 1970 Delhi 
60 (66) °° A 1970 Mad 82 (84) oe A 1970 

Mys 171 (177) : 1970 Lab IC 841 (DB) 00 
(1970) 2 Mad LJ 705 (708) (DB). 

(13) Sections 53-A and 53-B of the Bombay 
Industrial Relations Act ill of 1947) (as in¬ 
serted bv Gujarat Amendment Act No. 21 of 
1972) fall under Entries 22 and 24 of List III 
in Seventh Schedule of the Constitution and 
Hie State Legislature is competent to enact the 
same. The said provisions are intended in pith 
and substance to forestall and prevent industrial 
and labour disputes. Thev constitute also in 
essence a measure for the welfare of the 
labour. A 1976 SC 2177 (21 SI). 


(14) Industrial Disputes Act (1947) (as amend 
cd by Act 35 of 1965), Section 2-A. Releva,. 

£mdi M l ns 1,1 tJ ? e Act r ‘* f< * rrin g “workmen 1 

to t> e construed as including “work 

nrovis. S ° 2 ' A is harmonised with rest o 

P ovusmns of the Act. Section 2-A cannot b. 

tlie x ‘ r< ‘.P ea l<*d by any older provision ii 
Act. It is also not ultra vires the Parlia 


“A” in the citatio 


ment. Parliament had power to enact it either 
under Entry 22 of Concurrent List or under 
Entry 97 of Union List read with Article 248 
of Constitution. A 1970 Delhi 60 (66) : 1970 
Lab IC 421 (DB). 

(15) Beedi and Cigar Workers (Conditions of 
Employment) Act (1966) — Validity — Act 
falls within Entry 22 and is not beyond legis¬ 
lative competence of Parliament. A 1974 SC 
1S32 (1839, 1840) : 1974 Lab IC 1237. 


Schedule 7, List 3, Entry 23 

(1) Pursuant to Entries 54, 55, 96 of List”I 
and Entries 23 and 24 Parliament can levy or 
collect fees which may be regarded as regula¬ 
tory fees only. A 1968 Mys 42 (45) (DB). 

(2) Provision relating to payment of bonus 
to all persons including persons other than 
workmen is within the ambit of Entries 23 and 
24 of List III, Sch. 7. A 1968 Ker 143 U45) 
(DB). 

(3) Bihar Shops and Establishments Act, 
1953 (8 of 1954), S. 26 (2) — Provisions are 
not repugnant to existing law relating to con¬ 
tract of service. The Act received the assent 
of the President and is covered by Entries 23 
and 24 of List III. The Act, therefore, is not 
void. A 1958 Pat 442 (444). 

(4) The provisions of Iron Ore Mines Labout 
Welfare Cess Act (1961), which impose certain 
obligations on mine owners are clearly ren¬ 
table to such topics as social security, welfare 
of labour maternity benefit etc. covered bv 
Entries 23 and 24 of List III. A 1968 Mys 
42 (45) (DB - ). 

(5) Gwalior Rayons (Rayon Pulp Division) 
Taking Over Management Ordinance (Kerala 
Ord. 14 of 1978), S. 1 — Subject-matter of the 
Ordinance falls fairly and squarelv within 
Entry 52 of List 1 of the Vllth Schedule to the 
Constitution and not either within Entry 24 or 
27 of List II of the said Schedule or within 
Entry 23 or 33 of List III of the said schedule 
of the Constitution — Being so. Ordinance is 
ultra vires — Governor had no authority to 
promulgate the Ordinance. A 1979 Ker 56 
(68) (DB). 


nrrm 


Cl » H I 


- - w oncers (Conditions ot 

Employment) Act (1966) — Validity _ Act 

falls within Entry 23 and is not beyond legisla¬ 
tive competence of Parliament. A 1974° SC 
1832 (1839, 1840) : 1974 Lab IC 12:37. 

(7) West Bengal Relief Undertakings (Spe¬ 
cial Provisions) Act (13 of 1972), Pre., Ss. 3 4 
8 — Pith and substance of legislation dire.llv 
f.jlls under Entry 23 of List III and Act is not 

213* (-M9) S (FB) State LegishUure - A 1978 Cal 

(8) Bombay Relief Undertakings (Special 

Provvons) Act (\CVI of 1958) — Act falls 

«,th,n Entry 23 of List III and therefore not 

Ar ,' o 2 t? of Constitution. 

(19 1 2) 13 Cuj LR 33 (46) (DB). 

(9) Employees’ State Insurance Act (1948), 

7 r 3_A . — S P e . c,al contribution by employer 
— Legislation falls under Entries 23 and *4 
of Concurrent List — Hence within legislative 
competence. (1972) 13 Cuj LR 2 30 (241) (DB) 


stands for AIR 
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24. Welfare of labour including conditions of work, provident funds, em¬ 
ployers’ liability, workmen’s compensation, invalidity and old age pensions 
and maternity benefits. 3 - 

[Government of India Act, 1935 — Item 27.] 
i'a] See the Maternity Benefit Act, 53 of 1961 which is now enforced In almost 
all the States. 


[25. Education, including technical education, medical education and 
universities, subject to the provisions of Entries 63, 64, 65 and 66 of List I: 
vocational and technical training of labour.] 

[a] Substituted by Constitution (Forty-second Amendment) Act, 1976, Section 57 
(3—1—77). 


Schedule 7, List 3, Entry 24 

(1) Entry 24, List III, Sch. 7 is not restrict¬ 
ed to shops or establishments where labour is 
employed but applies also to shops or estab¬ 
lishments which are run by the owners and 
their families. A 1951 SC 315 (316). 

(2) The subject-matter of Section 7 (1) of 

the Punjab Trade Employees Act (10 of 1940) 
as amended in 1943 is covered by List 2, 
Item 27 and also List 3, Item 27 of the Gov¬ 
ernment of India Act (1935). A 1951 SC 315 
(316). 

(3) The definition of the term “industry” in 
Sec. 2 (j) of the Industrial Disputes Act, 1947, 
was held to be justified under List 3, Item 27 
of the Government of India Act, 1935, even if 
the same was not covered by Item 29 of that 
list. A 1957 SC 329 (339). 

(4) The provisions of Iron Ore Mines Labour 
Welfare Cess Act (1961) which impose certain 
obligations on mine owners are clearly relatable 
to such topics as social security, welfare of 
labour, maternity benefit etc. covered by 
Entries 23 and 24 of List III. A 1968 Mys 42 
(45) (DB). 

(5) M. P. Minimum Wages Fixation Act (16 
of 1952), Pre. and Section 3 is an independent 
enactment fixing minimum rates of wages for 
employment — Act is not a piece of colourable 
legislation — Legislature was competent to 
enact it under Entry 24, List III. A 1964 
Madh Pra 45 (51) (DB). 

(6) Minimum Wages (Madhya Pradesh Amend¬ 
ment and Validation) Act (23 of 1961) is a 
legislation with respect to matters enumerated 
in List III, Entry 24. A 1962 Madh Pra 342 
(34,5) (DB). 

(/) U. P. Shops and Commercial Establish¬ 
ments Act (22 or 1947) is not ultra vires the 
State Legislature under Entrv 27, List III of 
Government of India Act (1935). The U. P. 
Legislature was competent to have passed this 
Act. In the present Constitution there is 
nothing which makes it ultra vires. A 1961 
All 79 (82). 

(8) Payment of Wages Act (1936), Section 6 
(as amended), making provision for compulsory 
saving of a part of bonus payable to an in¬ 
dustrial worker should be deemed to be a 

f iiece of legislation covered by the words Svel- 
are of labour’ and falls within Entry 24 of 
List 3 in Schedule 7 of the Constitution and is 
intra vires. A 1964 Punj 513 (514) (DB). 

(9) Minimum Wages Act, 1948 (2 of 1948) 
making provision for minimum wages and for 
machinery for payment of the same comes with¬ 
in Item 24, List III (Item 27, List III of Gov¬ 
ernment of India Act, 1935) and merely be¬ 
cause in one respect it shades into the field of 


• Entry 5 of List II, it cannot be held to be 

JK£w£ tut .\ onaL (1-963-64) 24 FJR 194 (197) 

(DB) (Punj). 

(10) Bombay Labour Welfare Fund Act (40 
of 1953) provides for taking over of unpaid 
accumulations which are regarded by Legisla¬ 
ture as abandoned property and such taking 
over is directed for providing for the Fund 
constituted for the carrying out of various mea¬ 
sures and activities for welfare of labour and 
their dependants. It is within competency of 

LegisIature under Entry 24, List III. 
(1966) 7 Guj LR 156 (177) (DB). 

(11) Power of Parliament to make a law 
such as Payment of Bonus Act, 1965 fixing 
minimum bonus payable to workers flows from 
jurisdiction of Parliament over welfare of 
labour including conditions of work and wages. 
A 1967 SC 691 (701). 

(12) Bihar Shops and Establishments Act, 
1953 (8 of 1954), Section 26 (2) — Provision 
held not repugnant to existing law relating to 
contract of service — The Act received the as¬ 
sent of President- and is covered by Entries 23 
and 24 of List III and is therefore valid. A 
1958 Pat 442 (444). 

(13) Sections 53-A and 53-B of the Bombay 
Industrial Relations Act (II of 1947) (as insert¬ 
ed by Gujarat Amendment Act No. 21 of 1972) 
fall under Entries 22 and 24 of List III in 
Seventh Schedule of the Constitution and the 
State Legislature is competent to enact the 
same. The said provisions are intended in pith 
and substance to forestall and prevent industrial 
and labour disputes. They constitute also in 
essence a measure for the welfare of the labour. 
A 1976 SC 2177 (2181). 

(14) Beedi and Cigar Workers (Conditions of 

Employment) Act (1966) falls within Entry 24 
and is not bevond legislative competence of 
Parliament. 1974 Lab IC 1237 : A 1974 SC 
1832 (1839, 1840) 00 1973 Lab IC 558 (561) 

(Ker). 

[Overruled on another point in A 1974 SC 

1832.] 

(15) Beedi and Cigar Workers (Conditions of 
Employment) Act (1966) — Even if it does 
not fall within Entry 24 of List 3, the Act is 
protected by Entry 97 of List I of Schedule 7. 
(1972) 1 Mys LJ 450 (462, 463) (DB). 

(16) Provident Fund —* Established under 
State Act —- State Act prevails over Central 
Act on the subject —r Provident Fund Com¬ 
missioner of the Region not entitled to take 
proceedings against the Fund under the Central 
Act. 1974 Lab IC 810 (811, 812) (All). 

Schedule 7, List 3, Entry 25 

H) The extensive power vested in the Pro¬ 
vincial Legislatures to legislate with respect to 
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^ 26. Legal, medical and other professions. 

[Government of India Act, 1935 — Item 16.] 

27. Relief and rehabilitation of persons displaced from their original 
place of residence by reason of the setting up of the Dominions of India and 
Pakistan. 

JAMMU AND KASHMIR 

Omit Entry 27 — See Constitution (Application to J. and K.) Order, 1954, Para 2, 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 


Schedule 7, List 3, Entry 25 (could.) 
higher, scientific and technical education and 
vocational and technical training of labour 
under the^ Government of India Act is under 
the Constitution controlled by the five items in 
List I and List III mentioned in Item 11 of 
List II. Use of the expression “subject to” in 
Lem 11 of List II, Schedule 7 clearly indicates 
that the legislation in respect of excluded mat¬ 
ters cannot be undertaken by the State Legis¬ 
latures. A 1963 SC 703 (715). 

(2) Karnataka State Universities (Second 
Amendment) Act (1977), S. 11 is not ultra vires 
State Legislature — Notification curtailing term 
of professors representing constituency under 
^>•’.4 ^ (19) of the parent Act — Not in¬ 

valid—? Section 11 is a consequential provision 
and declaratory in character — It is merely 
part and parcel of the regulatory power en¬ 
joyed by the State under Entry 25 of List III 
of Vllth Schedule of the Constitution. A 1979 
Kant 190 (194, 195) (DB). 


Schedule 7, List 3, Entry 28 


(1) The general power under this entry must 
be read subj'ect to the power of the Union 
under Entry 78 of List I and a legislation with 
respect to advocates must be held to come 
under Entry 78 of List I regardless of whether 
it comes under this entry or not. Thus, the 
" d,a n Bar Councils (U. P. Amendment) Act 
t • t being a legislation falling under 

H st L Entry 78, is ultra vires the U. P. Legis¬ 
lature. A 1954 All 728 (732, 734) (DB). 


(2) Barring those entitled to practice in 
Supreme Court and the High Courts, power 
to legislate with respect to the rest of prac- 

FnfJIf r o« WO r U r d - sti ! 1 seem to be retained under 
Eutry 26 of List III. A 1968 SC 8SS (892). 

Imposition of stamp duty on the certifi- 
catt o enrolment under Section 22 of Aclvo- 
~ Constitutionality of The power 
nUlT'lx c m re S ard ^ persons entitled to 

S r )C ° r - Su P reme Court and the 

nl j Court is altogether excluded from Entry 

for pL?r' St H 1 and iL made exclusive field 

dntv P ?, r ament • 7 he , imposition of such a 

of Ti * TT, m pi i th , and Sl, bstance under Entrv 44 

EntVv >t R 7 11 f a V d / h iT prcs £[ ibin 8 l of rates uuder 

I of . L,st II — Thus the U. P. State 

nose « 1S i ^ ()m P e tent to legislate and im- 
Sncler 2 on certificate of enrolment 

hv the S QMl° n n 22 ^ Advocates Act to be issued 
Seen/? CL Council of u - p - — Hence 

Article % nf S c f h ' 1B A ’ Art ‘ 1 ,_A , and Sch. 1-B 

to t fine W, £ S m P Act as amended from time 

tution-TllJ i-j a PPj ,c ahon to U. P. are consti- 
mnonally valid. A 1973 SC 231 (237, 23S) 


(4) Term “profession” includes the work of a 
document writer within its ambit. 1970 Pat 
LJR 568 : 1971 BLJR 226 (229) (DB). 


Schedule 7, List 3, Entry 27 

(1) Under this Entry the Parliament as well 
as the State Legislatures have power to legis¬ 
late for rehabilitation of refugees from foreign 
countries and such legislation cannot be im¬ 
pugned on the ground that it is an extra terri¬ 
torial legislation. A 1952 Cal 679 (682). 

(2) The acquisition of land for settlement of 

refugees as provided in the West Bengal Land 
Development and Planning Act (21 of 1948) is 
acquisition for a public purpose and is within 
the competence of the Provincial Legislature 
under the Government of India Act, 1935, 
List 2, Item 9. A 1952 Cal 679 (682) 00 A 

1951 Cal 97 (99) 00 A 1966 Cal 429 (430). 

(3) Acquisition of land for rehabilitation of 
persons displaced from East Pakistan falls- 
under Entry 27 of List III. A 1961 All 520 
(521). 

(4) The pith ana suosrance ot the Displaced 
Persons (Compensation and Rehabilitation) Act 
1954 deals with relief and rehabilitation and is 
a valid Central Act falling under Entry 27 
List 3, Sch. 7. A 1961 Punj' 34 (41) (FB). 

(5) Punjab Consolidation of Land Proceedings 
(Validation) Act (6 of 1957) is within the com- 
petence of State Legislature to pass the Act. 
Act so far as it concerns the propertv which 
has ceased to be evacuee propertv having been 
acquired by Displaced Persons (Compensation 
and Rehabilitation) Act, 1954 would fall under 
Entry 18 of List 2 —- Even if legislation in re- 
lation to that kind of property Ls not covered 
by Entry 18 of List 2 it would still fall under 

and 41 °! LLst 3 - A 1959 S 

( 12 ) (FB). (Overruled on another point in A 

1959 SC 519.) 


_—•— — IV/ DdlUIIHCV ( r\e- 

pealing and Distribution of Trust Properties* 
Act (1960) — Section 7 (4) of the Repealing 

'l ./ ’i. )e attributed to the legislative power 

I t«J h frr ta w C . Le 9? ature in res P ect of Sch. VII, 
List III, Entry 41— Entry 27 of that List is 

also relevanf __ Further, the Repealing Act 

received the assent of the President — In case 

Ll L re Sr ani L y between the Repealing Act 

Act K ,ni / h0n °, f , Evacue <* Propertv 

f °r r Tu r % lU P revail by reason 

the A sub“^H 2 he Const >tution — However 

ion T T. " n0t re P u S nan t to anv provi- 

Act for £ e * A . drn '" ,strati on of Evacuee Property 

tion on l "?. the natlire of additional legisla- 
t'°n on the subject. A 1979 SC 687 (694). 
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28. Charities and charitable institutions, charitable and religious endows 
ments and religious institutions. 

[Government of India Act, 1935 — List II, Item 34.] 

JAMMU AND KASHMIR 

Omit Entry 28 — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). 

29. Prevention of the extension from one State to another of infectious 

or contagious diseases or pests affecting men, animals or plants. ' 

[Government of India Act, 1935 — Item 30.] 

JAMMU AND KASHMIR 1 

Omit Entry 29 — See Constitution (Application to J. and K.) Order, 1954, 
’’ara. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). 

30. Vital statistics including registration of births and deaths. a 

[Government of India Act, 1935 — List II, Item 14.] 

[a] Now see the Registration of Births and Deaths Act 18 of 1969. 

JAMMU AND KASHMIR 

For Entry 30, the following entry shall be substituted, namely:— 

”30. Vital statistics in so far as they relate to births and deaths including re¬ 
gistration of births and deaths.” 

—See Constitution (Application to Jammu and Kashmir) Order, 1954, Para. 2. 
sub-para. (22) (b) (ii) (a) (inserted and amended by C. O. 70 and C. O. 74). 


Schedule 7, List 3, Entry 28 

(1) Though the words ‘religious institutions’ 
were not present at the end of Item 34 in 
List 2 of Sch. VII of the Government of India 
Act, 1935, it was held that the power to legis¬ 
late with respect to religious institutions was 
included in that item. A 1947 FC 1 (5). 
(Madras Temple Entry Authorisation and In¬ 
demnity Act, 22 of 1939.) 00 A 1950 Orissa 
47 (52) (DB). (Section 49 of the Orissa Hindu 
Religious Endowments Act, 4 of 1939, not 
ultra vires.) 

(2) The word ‘charities* in this entry is an 
appropriate generic term of wide scope and 
meaning and a power to legislate in respect of 
‘charities* will include a power to legislate in 
respect of all matters connected with religious 
charities and religious institutions. A 1947 FC 
1 (5, 6) 00 A 1950 Orissa 47 (48) (DB). 

(3) The additional phrases ‘charitable insti¬ 
tutions’ and ‘charitable endowments’ in this 
entry are only illustrative of the directions 
which the power to legislate in respect of chari¬ 
ties may, amongst others, take. A 1947 FC 1 
(5, 6). 

(4) Madras Hindu Religions Endowments Act 
(Madras Act, 19 of 1951) (as amended by Mad¬ 
ras Act, 27 of 1954), Ss. 52 (1) (f), 55, 76 (1) 
and i2), 80, 81 and 82 as in force in Madras 
area of the State of Mysore and in their appli¬ 
cation to Maths are intra vires. It has recti¬ 
fied the defects that existed in the section be¬ 
fore. A 1963 SC 966 (971, 972). 

(5) Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951) (as amended by 
Andhra Act, 13 of 1955), S. 76 (1) contribution 
levied under Section 76 (1) is a fee and not a 
tax is intra vires. A 1961 Andh Pra 216 (218) 
<FB). (W. P. No. 58 of 1953 (Andhra) and 
VV. A. No. 68 of 1956 (Andhra), Overruled.) 

(6) State Legislature is competent to legis¬ 
late both for public and private religious en¬ 
dowments under Item 28, List III but in the 
case of private religions endowments there may 
be- a proprietary interest in the beneficiaries 
and the Legislature cannot take away that in¬ 


terest and thereby contravene Art. 19 (1) (f) 
or Article 31 (2). A 1959 Orissa 17 (19) (DB). 

(7) Bihar Legislature has power to legislate 
in respect of charities, charitable institutions, 
charitable and religious endowments and reli¬ 
gious institutions situate in the State of Bihar 
are in so legislating it has power to affect 
trust property which may be outside Bihar but 
which appertains to the trust situate in Bihar. 
A 1959 SC 1002 (1010). 

(8) Per Mudholkar, I. — Delhi Legislature 
had competence to make Tibbia College Act (5 
of 1952) dissolving a charitable trust and 
transferring its property, right etc. to another 
institution, and Entries 10 and 28 of List III 
permit making a law of this kind. A 1962 SC 
458 (478). 

(9) Subjert-matter of U. P. Intermediate Edu¬ 
cation Act- (2 of 1921), Ss. I6-A to 16-1, added 
by U. P. Act, 35 of 1958, falls within List II, 
Entry 11 — Act is intra vires and because it 
incidentally trenches upon or affects a chari¬ 
table institution or powers of trustees of the 
institution it cannot on that account be beyond 
legislative competence. A 1966 SC 1307 (1310). 

(10) Under Entry 10, List III the existence 
of a trust alone gives the power to legislate 
upon trusts. It cannot be combined with 
Entry 28, List III to say that religious institu¬ 
tions shall be regarded as public trust for pur¬ 
pose of exercising control over it by legislation. 
A 1958 Madh Pra 362 (365) (DB). 

(11) Bombay Public Trusts Act (29 of 1950), 
Sections 2 (13) and 18 (1) is intra vires of State 
Legislature falling under Entries 10 and 28 ot 
List III. A 1962 Bom 12 (21) (DB). 

(12) The State Legislature has power to levy 
a fee under the Constitution of India, Seventh 
Schedule, List III, Entry 28 read with Sec. 47. 
The Legislature is, therefore, competent to levy 
a fee for rendering services in connection with 
the maintenance, supervision and control over 
the religious institutions and it is competent to 
levy the fee retrospectively. A 1963 SC 966 
(971, 972). 
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31. Ports other than those declared by or under law made by Parlia¬ 
ment or existing law to be major ports. 

[Government of India Act, 1935 — List II, Item 18.] 

JAMMU AND KASHMIR 

Omit Entry 31 — See Constitution (Application to J. and K.) Order, 1954. 
Para. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). 

32. Shipping and navigation on inland waterways as regards mechanical¬ 
ly propelled vessels, and the rule of the road on such waterways, and the 
carriage of passengers and goods on inland waterways subject to the pro¬ 
visions of List 1 with respect to national waterways. 

[Government of India Act, 1935 — Item 32.] 

JAMMU AND KASHMIR 

Omit Entry 32 — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). 

a [33. Trade and commerce in, and the production, supply and distribu¬ 
tion of,—» 

(a) the products of any industry where the control of such industry by the 
Union is declared by Parliament by law to be expedient in the pub¬ 
lic interest, and imported goods of the same kind as such products; 


Schedule 7, List 3, Entry 33 

(1) Since raw materials used are not the 
products of the industry, their production, 
distribution and supply, however, will not 
be covered by clause (a) of this entry. The 
regulation of production, supply and dis¬ 
tribution of sugarcane used as raw material 
in the controlled sugar industry would not. 
therefore, be covered by this entry as it 
stood before the amendment but fell under 
Entry 27 of the State List and therefore, 
the U. P. Sugarcane (Regulation of Supply 
and Purchase) Act (24 of 1953) was fully 
intra vires of the U. P. Legislature. A 1956 
SC 676 (690). 

(2) After the amendment by the addition 
of Cl. (b) to the entry it was nossible for 
Parliament also to legislate in relation to 
sugarcane but that in no wav affected the 
legislative competence of the State Legisla¬ 
tures to legislate on the same subject-mat¬ 
ter. A 1956 SC 676 (690. 691). 

(3) The effect of the amendment was only 
to enlarge the scope of the entry but not to 
affect the legislative competence of Parlia¬ 
ment and State Legislatures. A 1956 SC 676 
(690). 

(4) The Essential Commodities Act. 1955. 
was enacted by Parliament in exercise of 
its concurrent jurisdiction under this entry 
and not in exercise of its jurisdiction under 
Entry 52 of List 1. A 1956 SC 676 (695) ** 
A 1969 Ker 154 (161) (FB) ** A 1969 Pat 8 
(9) (DB). 

(5) Entry is wide enough to include 
supply and distribution of foodstuff and 
their storage for all classes of persons in¬ 
cluding paddy lender — Hence the provi¬ 
sions of the Foodgrains Dealers Licensing 
Order passed under the Essential Commodi¬ 
ties Act (1955) must be held to relate in 
Pith and substance to Entry 33 List III A 
1968 Pat 346 (351) (DB). 

(6) (Per majority. Rnghavan C T. 
contra) — Essential Commodities Act (1955) 
Sec. 2 (a) (xi) — Notification S. O. 2615* 
Dl- 22-7-1968 declaring Coconnut husk (raw 
cr retted) as an essential commodity — Coir 


Retting (Licensing) Order (1968) and notifi¬ 
cations issued thereunder cannot be said 
to be without jurisdiction. Production of 
husk and certainly of retted husks is part 
of the integrated activities of the Coir 
Industry. Therefore there is legislative com¬ 
petence under Entry 33 of List III to legis¬ 
late with respect to the production of 
husks, raw and retted. A 1977 Ker 88 (92 
to 94) (FB). 

(7) The Essential Commodities Act 1955 
is an Act made under Entry 33 of List III 
of Sch. VII of Constitution. So it is a law 
within the meaning of Sec. 2 of the A. P. 
District Collectors Powers (Delegation) Act 
(32 of 1969). Consequently, the State Gov¬ 
ernment has power under the Delegation 
Act to delegate the powers of the Collector 
to a District Revenue Officer, who is cer¬ 
tainly not lower in rank than a Revenue 
Divisional Officer. The delegation of the 
powers is therefere competent and valid. 
A 1977 Andh Pra 103 (109) (DB). 

(8) Essential Commodities Act (1955). Sec¬ 
tion 5 — A. P. Scheduled Commodities (Re¬ 
gulation of Distribution by Card System) 
Order. 1973. Clause 1 — Constitutionality 

— S. 5 of the Act and order not unconstitu¬ 
tional. 1979 Cri LJ 1454 (1455, 1456) (DB) 
(AP). 

(9) The production. distribution and 
supply of wheat and wheat products would 
fall within Clause (b) of Item 33 List III. 
Sch. 7 and the validity of the Defence of 
India Rules especially Rule 35 (5) defining 
wheat and wheat products as essential com¬ 
modities cannot be questioned as unconsti¬ 
tutional. A 1964 Cal 279 (283) (DB). 

(10) Law relating to control of sugarcane 

— Parliament is competent to enact law by 
virtue of Entry 33 of List III — Power con¬ 
ferred on Government under Sec. 3 of Essen- 
tial Commodities Act and Sugarcane (Con- 
trol) Order (1955). cannot be challenged as 
invalid. A 1970 SC 267 (269). 

c ^ 1 ?i nce an< 3 milk products are 

foodstuffs, regulation and control of pro¬ 
duction. supply and distribution of milk 
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(b) foodstuffs, including edible oilseeds and oils; 

(c) cattle fodder, including oilcakes and other concentrates; 

(d) raw cotton, whether ginned or unginned, and cotton seed; and 

(e) raw jute.] 

[a] Substituted for the old Entry 33 by the Constitution (Third Amendment) Act, 
1954, S. 2 (22-2-1955). 

a [33-A. Weights and measures except establishment of standards.] 

[a] Inserted by Constitution (Forty-second Amendment) Act, 1976, S. 57 (3-1-77), 

34. Price control. 

35. Mechanically propelled vehicles including the principles on which 
taxes on such vehicles are to be levied. 

[Government of India Act, 1935 — Item 20.] 


Schedule 7, List 3, Entry 33 (contd.) 
and milk products come within the ambit 
of Entry 33 List III of Sch. VII of Constitu¬ 
tion. Regulating export of milk and milk 
products from any region in the State of 
U. P. may incidentally affect the inter¬ 
state Trade and Commerce. But in pith 
and substance the U. P. Milk Act (7 of 1976) 
provides for regulating production supply 
and distribution of milk. The Act is there¬ 
fore not violative of the constitutional 
provisions. A 1977 All 515 (519) (FB). 

(12) Amendment of Rice Milling Industry 
(Regulation) Act. 1958 — The true character 
and object of the Amendment Act does not 
relate to any of the matters enumerated in 
Sch. 7. List 3. Entry 33 and as such the 
Amendment Act is ultra vires the legisla¬ 
tive competence of West Bengal Legislature, 
A 1975 Cal 235 (239). 

(13) West Bengal Relief Undertakings 

(Special Provisions) Act (13 of 1972), Pre¬ 
ss. 3, 4, 8 — Pith and substance of legisla¬ 
tion directly falls under Entry 23 of List III 
and Act is not ultra vires of State Legisla¬ 
ture — The Act intends to give a breathing 
time to a Sick Industry and thereby en¬ 
courage it to continue its productive activi¬ 
ties — And from this point of view, it may 
be held that the Act is intra vires the 
powers of the State Legislature under Item 
33 (a) List III. A 1978 Cal 215 (219, 220) 

(FB). 

(14) Industries — Manufacture of gold 
ornaments is industry — Gold (Control) Act 
1968 is validly enacted by Parliament. A 
1970 SC 1453 (1460). 

(15) Gwalior Rayons (Rayon Pulp Divi¬ 
sion) Taking Over Management Ordinance 
(Kerala Ord. No. 14 of 1978), Sec. 1 — Sub¬ 
ject matter of the Ordinance falls fairly 
and squarely within Entry 52 of List 1 of 
the Vllth Schedule to the Constitution and 
not either within Entry 24 or 27 of List II 
of the said Schedule of the Constitution. 
Being so ordinance is ultra vires. Governor 
had no authority to promulgate the Ordin¬ 
ance. A 1979 Ker 56 (68) (DB). 

(16) Industries (Development and Regula¬ 
tion) Act (1951), Sec. 18 (b) (1) — State’s 
power to regulate distribution of intoxicat¬ 
ing liquor — Neither expressly nor explicitly 
nor impliedly taken away by the Ethyl 
Alcohol (Price Control) Orders passed under 
Sec. 18 (b) (1) of the Act. Under Entry 33 
List 3. the Parliament and the State have 
concurrent powers to legislate regarding the 
production, supply and distribution 


the products of industries notified by the 
Parliament. A 1980 SC 614 (622, 623): 1980 
All LJ 258. 

(17) As Kerala Raw Cashewnuts (Move¬ 
ment Control) Order seeks to regulate 
movements of raw cashewnuts which is a 
food stuff, it is invalid for want of prior 
concurrence of Central Government as re¬ 
quired under Rule 114 of the Defence of 
Internal Security of India Rules. Conse¬ 
quently, contravention of the order does 
not constitute an offence. 1979 Cri LJ 770 
(772) (Ker). 

(18) Bihar Agricultural Produce Markets 
Act (16 of 1960), Preamble and S. 3 (1) —■ 
Constitutionality of Act not covered by 
Entry 33 of List 3. 1975 BBCJ 1 (16) (Pat) 
(DB). 

(19) Entry 14 of List II of the Seventh 
Schedule to the Constitution has to be 
read with Entries 24, 26 and 27 thereof 
and corresponding entries relating to sche¬ 
duled industry, that is, Entry 52 of List I 
and Entry 33 of List III of the said Sche¬ 
dule. 1979 MPLJ 221 (DB) (MP). 

Schedule 7, List 3, Entry 34 


(1) There was no item in the Govern¬ 
ment of India Act, 1935, corresponding to 
this entry. Item 29, List 2, Sch. VII to the 
Government of India Act, 1935, referred, 
inter alia, to distribution of goods and it 
was held that fixation of price was involv¬ 
ed in regulating the distribution of articles. 
A 1946 Cal 197 (204) (DB). 


(2) Madras Essential Articles Control and 
Requisitioning (Temporary Powers) Act (29 
of 1949) (As Amended by Andhra Act 1 of 
1955), Section 3 is applicable to Govern¬ 
ment when it distributes the electrical 
energy produced or generated by it. Con¬ 
sequently it is empowered to control the 
price of electrical energy despite the fact 
that it is the only purveyor of the energy 
to the consumers. A 1959 Andh Pra 538 


(543) (DB). 

Schedule 7, List 3, Entry 35 
(1) Entry 21 covers grant of monopolies 
- Powers under Entry 21 not restricted by 
Sntry 26 in State List — Ch IV-A of 
Motor Vehicles Act — Held validity enact¬ 
'd by Parliament. A 1960 SC 1073 (1078) ** 
\ SC 82 (86). 


(2) Assam Motor Vehicles Taxation 
\mendment) Acts (15 of 1963) and (12 of 
966) do not fall within Entry 35 of List III 
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36. Factories. 

[Government of India Act, 1935 — Item 26. 

37. Boilers. 

[Government of India Act, 1935 — Item 21.] 

JAMMU AND KASHMIR 

Omit Entry 37 — See Constitution (Application to J. and K.) Order, 1954. 
Para. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). 


38. Electricity. 

(Government of India Act, 1935 — Item 31.] 

JAMMU AND KASHMIR 


Omit Entry 38 — See Constitution (Application to J. and K.) Order 1954, Para. 2 
sub-para. (22) (c) (iii) (as amended by C. O. 72). 

39. Newspapers, books and printing presses. 

[Government of India Act, 1935 — Item 17.] 


Schedule 7. List 3, Entry 35 (contd.) 

, are solely concerned with taxes on 
vehicles within the meaning of Entry 57, 

* vL ^ hey thus do not come in conflict 
f ino the Motor Vehicles Taxation Act (9 
1936) and there is no scope for applica- 
tion °f Article 254 (2) of the Constitution. 

A 1967 SC 1575 (1576, 1577). (ILR (1966) 18 
Assam 494, Reversed.) 

(3) Madras Motor Vehicles Rules (1940), 

Rule 160-C — Does not encroach upon 

field of State Legislature — The mere fact 
that a permit-holder may be compelled to 
pay his tax under Madras Motor Vehicles 
Taxation Act in time cannot make the rule 
any the less a rule made for the control of 
the plying of motor vehicles within the 
Item 35 of List III. A 1956 Andhra 129 
(139) (DB). 

(4) M. P. Motor Vehicles Taxation 
(Amendment) Act (15 of 1965) as it deals 
with the question of taxes on vehicles and 
not with the matter of the principles on 
which taxes on mechanically propelled 
vehicles are to be levied, falls under En¬ 
try 57 of List II and not under Entry 35, 
List III and is not ultra vires for want of 
assent of the President. A 1966 Madh Pra 
131 (133) (DB). 

(5) Motor Vehicles Act (1939), Sec. 68-CC 
as added by Section 4 of M. V. (Rajasthan 
Amendment) Ordinance (3 of 1974) — Sec¬ 
tion is constitutional and not beyond the 
competence of the State Legislature. A 1974 
SC 1373. 

. ( g ) U. P. Motor Vehicles (Special Provi¬ 
sions) Act (1976), Section 7 — Scheme re¬ 
lating to inter-State route — Amendment 
operating upon scheme — The matter dealt 
with by Section 7 falls under Entry 35 or 
42 of List III of the Seventh Schedule to 
the Constitution and is thus a topic on 
which the State Legislature could legislate. 
The amending Act is, therefore, not ultra 
vires the legislative competence of the State 
ot Uttar Pradesh. A 1977 All 251 (258) (DB). 

Schedule 7, List 3, Entry 36 

(1) The Legislature can insert a taxing 
9 ! ause in the legislation under this entry 
: n order to recoup itself for any expendi- 
tur e incurred in carrying out the scheme 
embodied in it. A 1942 All 156 (166, 167). 


(2) State Legislature can impose taxes 

not merely / ees on lands and buildings 
bGl °^Sing to a factory. A 1975 SC 2037 

(3) The fee levied under Section 6, Fac¬ 
tories Act (1948), is not a tax but a fee 

f °u- I? e K tlng the ex P ense s of super¬ 
vision, which became necessary in view of 

various regulatory provisions of the 

Act. Resort to Entry 97 of List I is not 

necessary for justifying the provisions of 

The . sect j on ca n be justified 
under this entry itself. A 1954 Raj 178 (181) 
(DB,) 

Schedule 7, List 3, Entry 38 

(1) The Madras Electricity Supply Under- 
taking (Acquisition) Act (43 of 1949) passed 
by the Madras Legislature was in pith and 
substance an Act to provide for the acqui¬ 
sition of electrical undertakings and could 
b e justified as a legislation coming 
under this entry. A 1954 SC 251 (252). (A 
1951 Mad 979, Reversed.) 1 ( 

i* 2 ) ElGctri city is a concurrent subject and 
hence Bombay Legislature is competent to 
provide for levy of surcharge so long as 
the relevant provisions do not conflict with 
any provision in the Central Act (Electri¬ 
fy No conflict in Clause 12 of 

Schedule in Electricity Act (1910) and Sec¬ 
tions 3 and 4 of Bombay Electricity Sur¬ 
charge Act — Notification issued by Chief 
Commissioner of Ajmer levying surcharge 
is not ultra vires the provisions of Electri¬ 
city Act. A 1969 SC 227 (234). (First Appeal 
No. 67 of 1956 D/- 22-9-1964, Reversed.) 

(3) Electricity (Supply) Act, 1948, should 
be deemed to be one falling under Entry 38 
of List III of Sch. VII to the Constitution. 
It cannot be said to fall under Entry 43 or 

Entry 44 of List I. A 1976 SC 1031 (1040 

1042, 1044). ' 


(4) Kerala Essential Articles Control 
(Temporary Powers) Act, 3 of 1962 is not a 
permanent legislation with respect to elec¬ 
tricity but a temporary one dealing with a 
temporary situation and hence does not fall 

VPo d , er Eist 111 Entry 38 Ot Sch. 7. A 1976 SC 
1031 (1045). (ILR (1970) 1 Ker 116, Revers¬ 
ed.) 

Schedule 7, List 3, Entry 39 
(1) The Press (Objectionable Matters) Act, 
lyol, passed by Parliament deals with 
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40. Archaeological sites and remains other than those a [declared by or 
under law made by Parliament] to be of national importance. 

[Government of India Act, 1935 — List I Item 15]. 

[a] Substituted for the words 'declared by Parliament by law’ by the Constitu¬ 
tion (Seventh Amendment) Act, 1956, S. 27 (1-11-1956). 

JAMMU AND KASHMIR 

Omit Entry 40 — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). 

OBJECTS AND REASONS 

See under List I, Entry 67. 

41. Custody, management and disposal of property (including agriculi 
tural land) declared by law to be evacuee property. 

JAMMU AND KASHMIR 

Omit Entry 41 — See Constitution (Application to J. and K.) Order, 1954 
Para. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). - 


Schedule 7, List 3, Entry 39 (contd.) 

"newspapers, books and printing presses” 
mainly and substantially and, therefore, 
falls under this entry. The Act also inci¬ 
dentally deals with "public order” which 
is a State subject, but such trespass is a 
very minor and incidental trespass which 
will not render the Act unconstitutional. 
A 1954 Bom 508 (511) : 1954 Cri LJ 1549 

(DB). 

(2) Central Government can certainly 
make laws about newspapers and printing 
presses under Item 39 — It cannot how¬ 

ever issue notifications under Charitable 
Endowments Act in respect of Trust which 
runs a press and publishes newspaper 
within one State. A 1971 All 442. 


Schedule 7, List 3, Entry 41 

(1) Administration of evacuee property 
has been recognised as a special class of 
legislation and it has been treated as such 
by the Constitution, namely, in Art. 31 (5) 
(b) (iii) and in this entry. A 1953 Sau 73 
(75) (DB). 

(2) If by the Administration of Evacuee 
Property Act, 1950, the Legislature has 
not only legislated with regard to the cus¬ 
tody, management and disposal of evacuee 
property, but it has also by that very 
piece of legislation declared what property 
is evacuee property, it was acting within 
its legislative competence. A 1951 Bom 440 
(446, 447) (DB) ** A 1952 Punj 389 (390) 
(DB). 

(3) Though some of the matters to which 
Section 12 of the Administration of Eva- 
cuee Property Act relates might come with- 
in the ambit of Entry 18 of List 2, the 
precise entry under which the matter 
dealt with in Section 12 falls in this entry. 


A 1952 Pepsu 12 (14). 

(4) Section 10 (a) (iii) of the Evacuee 
Interest (Separation) Act, 1951, which al¬ 
lows non-evacuee property to be sold can¬ 
not be held to be ultra vires the Parlia¬ 
ment, because even if non-evacuee property 
is affected, it is affected incidentally and 
the Act does not in phh and substanc 
deal with non-evacuee property. A 1957 ah 
561 (573) (DB). 

(5) Question of administering evacuee 
property cannot involve judicial determina¬ 
tion of complicated question of title De 


tween ex-evacuee and Custodian — The 
words ' custody, management and disposal” 
in Entry 41 of List III do not indicate con¬ 
ferment of any such power, as only a civil 
Court can have. A 1958 Punj 384 (385). 

(6) The term ^management” in this entry 
includes all ancillary questions of taking 
possession of evacuee property, etc. A 1953 
Sau 73 (75) (DB). 

(7) The expression "disposal” appearing 
in this entry is wide enough to cover the 
extinguishment of a mortgage. A 1964 Punj 
261 (263) (DB). 

(8) A law concerning the property of an 
evacuee cannot be made under this entry* 
for it empowers a law to be made in res¬ 
pect of property which has been declared 
by law to be evacuee property. A 1954 
Punj 261 (263) (DB). 


(9) List 3 refers to "property declared by 

law to be evacuee property” and not to 
"property belonging to an evacuee”. Pro¬ 
perty declared to be evacuee property 
under Section 7, Administration of Evacuee 
Property Act is covered by this entry and 
such property does not cease to be within 
ambit of Entry 41, merely because the eva¬ 
cuee to whom it belonged at the date of 
the declaration or vesting has later on died 
or ceased to be an evacuee. Hence Sec¬ 
tion 43 of the Act is not ultra vires the 
Constitution. A 1963 All 101 (104) * 1972 

Tax LR 752 (Bom). 

(10) E. P. Evacuees (Administration ofl 
Property) Act (14 of 1947) and Administra¬ 
tion of Evacuee Property (Chief Commis¬ 
sioners’ Provinces) Ordinance (12 of 

are valid as regards property m natur 

of land but are invalid so . far A a \^^ ni 
other than land is concerned. A 1960 Funj 

341 (345) (FB). 

(11) Punjab Consolidation of Land Pro- 

tkfns n ^ S and ^^e°within the^ ^i^s ^ot 

II .^WOUM 

A nd 1959 fSSj ” (FB)! (Overruled on an- 

other point in A 1959 SC 519.) 

(12) Goa, Daman and Diu Administration 
of Evacuee Property Act (1964) does not 
deal with the question of granting or 
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a [42. Acquisition and requisitioning of property.] 

M Substituted for the original entry by the Constitution (Seventh Amendment) 

Act, 1956. S. 26 (1-11-1956). 

OBJECTS AND REASONS 


With respect to the amendment by sub¬ 
stitution of this entry it is stated in S. O. R.: 

"The existence of three entries in the 
legislative litsts (33 of List I, 36 of last II 
and 42 of List III) relating to the essen¬ 
tially single subject of acquisition and re¬ 
quisitioning of property by the Government 
gives rise to unnecessary technical difficul¬ 


ties in legislation. In order to avoid these 
difficulties and simplify the constitutional 
position, it is proposed to omit the entries 
in the Union and State Lists and replace 
the entry in the Concurrent List by a com¬ 
prehensive entry covering the whole sub¬ 
ject.”— Gaz. of Ind., 1956, Extra., Pt. II, 
Sec. 2, page 222. 


JAMMU AND KASHMIR 


For entry 42, the entry "42. Acquisition and requisitioning of property, so far 
as regards acquisition of any property covered by entry 67 of List I or entry 40 oi 
List III or of any human work of art which has artistic or aesthetic value.” shall 
be substituted; 

—See Constitution (Application to J. and K.) Order, 1954, Para. 2, sub-para. (22) 
(c) (iii) (as amended by C. O. 95 (10-8-72). 


Schedule 7, List 3, Entry 41— Note 1 (contd.) 

divesting any person of the citizenship of 
India and does not infringe the provisions 
in Entry 17 of List I of Sch. VII to the 
Constitution of India. The Act of 1964 in 
'pith and substance’ falls within legislative 
Entry 41 of List III and if there is an inci¬ 
dental encroachment on the Entry 17 of> 
List I. this encroachment will not affect its 
validity Further whatever invalidity was 
in the Act was removed by the Amending 
Act of 1970 retrospectively. A 1976 Goa 28 
(32). 

(13) Sir Currimbhoy Ebrahim Baronetcy 
(Repealing and Distribution of Trust Pro¬ 
perties) Act (1960) Section 7 (4) of the Re¬ 
pealing Act can be attributed to the legis¬ 
lative power of the State legisla¬ 
ture in respect of Sch. VII List III; En¬ 
try 41, Entry 27 of that list is also rele¬ 
vant. Further, the Repealing Act received 
the assent of the President. In case of any 
repugnancy between the Repealing Act and 
the Administration of Evacuee Property 
Act, 1950 the former will prevail by rea¬ 
son of Article 254 (2) of the Constitution 

However the sub-section is not repugnant 
to any provision of the Administration or 
Evacuee Property Act for, it is in the na¬ 
ture of additional legislation on the subject. 
A 1979 SC 687 (694). (ILR (1968) Bom 202 
Reversed.) 

SCHEDULE 7, LIST 3, ENTRY 42 

SYNOPSIS 

1. Acquisition and requisitioning of pro¬ 

perty. 

2. Provision for payment of compensa¬ 

tion. 

3. Entry 42, List III and Entry 18, 

List II. 

1. Acquisition and requisitioning of pro¬ 
perty.— (1) Entry 42 in List 3 is merely a 
head of legislation. The power to legislate 
is given by Articles 245 and 246. A 1952 
All 88 (89) (DB). 


(2) Though land acquisition is dealt with 
in Entry 42 of List 3, still Union Executive 
powers cover land acquisition functions 
also. A 1971 All 452. 

(3) Acquisition means and implies the 
acquiring of the entire title of the ex¬ 
propriated owner, and the entire bundle of 1 
rights which were vested in the original 
holder would pass on acquisition to the 
acquirer, leaving nothing to the former. 
A 1951 SC 41 (54) ** A 1944 FC 62 (65, 66) 
** A 1951 All 674 (679) (FB). 

(4) Scope of the meaning of 'Banking’ in 
Entry 45 in List I — Banking Regulation 
Act (1949), Section 5 (b) — Acquisition of 
undertaking is covered by 'Property’ in 
Entry 42 in List III, which includes not 
only assets but also liabilities and obliga¬ 
tions of a going concern. A 1970 SC 564. 

(5) Mere increase of an assessment for 
land revenue does not involve any acqui¬ 
sition of the land or any rights in or over 
immovable property. A 1944 FC 62 (65, 66). 
(Case under Government of India Act 
(1935).) 

(6) Amalgamation or merger of certain 
companies would not amount to acquisition 
of property. A 1953 Cal 695 (699). 

(7) There is a distinction between ac¬ 
quisition of property and resumption. While 
resumption implies that the person or 
authority which resumes the property has 
pre-existing rights over it, acquisition 
carries no such implication and in general 
while the effect of resumption is to extin¬ 
guish the interests of the person whose 
property is resumed, that of the acquisition 
is to vest that interest in the acquirer. 
A 1955 SC 504 (518). 

(8) There is also a distinction between 
acquisition and requisitioning of property. 
In requisitioning the property dealt with 
is not acquired by the State but is taken 
out of the control of the owner for the 
time being for certain purposes. A 1955 


"A” in the citations stands for AIR 


[Vol. 10] 4 A. M. 32 
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7 * ^ St ,^? ntry 42 — Notel (contd.) 

asn 1 ?nTu 15 /* A (D ? 0 l 0 ** A 1953 Assam 177 
iP B ^ A 1953 Mad 252 (256). 

Ant . of Seventh Amendment 

Act, 1956 in Entry 42, List III is that the 

power of acquisition and requisitioning of 
property falls in the concurrent list and it 
makes no reference to the principles on 
which compensation for acquisition or re¬ 
quisitioning is to be determined. A 1969 SC 
634 (650). 


(10) After deletion of Item 36 in List II 
and amendment of Item 42 in List III in 
1956 the State Legislature is permitted to 
enact a law of acquisition even without a 
public purpose and the only obstacle to 
such a law was Article 31 (2). That obstacle 
also disappeared if the law in question was 
within Article 31-A. A 1961 SC 1649. (A 
1958 Pat 31. Reversed.) ** A 1964 Cal 587 
(589, 590). 

(11) Parliament has legislative competence 
to enact, laws for compulsory acquisition by 
the Union of land and other properties ves¬ 
ted in or owned by the State. The State of 
W. B. is not sovereign authority such as to 
disentitle the Union Parliament to exercise 
its legislative power under Entry 42, 
List III — The Coal Bearing Areas (Acqui¬ 
sition and Development) Act (1957) is 
not ultra vires the legislative competence of 
Parliament. A 1963 SC 1241 (1266). 

(12) Madras Estates (Abolition and Con¬ 
version into Ryotwari) Act (26 of 1948), Sec¬ 
tion 1 does not deal with succession to im¬ 
partible estate — It is validly enacted under 
Sch. 7, List II, Item 9, of Government of 
India Act 1935. A 1963 SC 842 (848). 

(13) The provisions of new Rule (7-a) 
inserted by Madhya Pradesh Tendu Patta 
(Vyapar Viniyaman) Niyamavali Sanshodhan 
Adhyadesh (1965). (Ordinance No. 3 of 
1965), Sec. 3 do not pertain to contracts, 
partnership, agency or commercial and in¬ 
dustrial monopolies or acquisition and re¬ 
quisitioning of property falling under Items 
7, 21 and 42 of the concurrent list or to any 
matter falling under other items of that list. 
A 1966 Madh Pra 110 (114). 

(14) The taking over of Oriental Gas Co., 
under Oriental Gas Company Act 15 of I960 
is within the field of requisition under 
Entry 42 in List III. Act does not come in 
conflict with Union Act 65 of 1951 and is 
intra vires. A 1961 Cal 267 (279) : 1961 (1) 
Cri LJ 639. (Reversed on another point in 
A 1962 SC 1044). 

(15) Mining Leases (Modification of 
Terms) Rules made for regulation of mines 
and development of minerals (1956), do not 
come within Entry 42 of List III dealing 
with acquisition or requisitioning of pro¬ 
perty — They fall within Entry 54 of 
List 1. A 1967 SC 964 (968). 

(16) By the amendment of the Constitu¬ 
tion in 1956 the distinction between the 
Union purpose and the State purpose is 
abolished and a power has been given to the 
State Government to acquire land for any 
public purpose so long as the property is 
within its territorial jurisdiction. A State 
Government can therefore acquire property 
for the Union Government under the Cen¬ 
tral Act. A 1961 Assam 133 (138) (FB). 


(17) Rehabilitation of persons displaced 
from East Pakistan falls under Entry 27, 
List III and since the U. P. Government is 
competent to legislate for that matter it is 
competent to acquire land for rehabilitation 
in U. P. of persons displaced from East 
Pakistan. A 1961 All 520 (521). 


(18) The word acquisition in Entry 42 

includes deprivation of property even when 
there is no transfer of title as such, Madhya 
Pradesh Abolition of Cash Grants Act (16 
of 1963). Secs. 2 (1) and 3, not providing 

transfer of any title of the grantee but 
depriving them of their cash grants are re¬ 
garding 'acquisition of property’ — State 
Legislature competent to enact such legis¬ 
lation under Item 42. A 1965 Madh Pra 77 
(80, 81) (DB). 

(19) The supermacy of the legislature in 
India within the constitutional limits of 
their jurisdiction is complete — Legislature 
had power to validate past acquisitions by 
getting over discriminations caused by two 
existing procedures. Bangalore Acquisition 
of Lands (Validation) Act 19 of 1963 held 
valid. A 1969 SC 477 (482) (A 1962 Mys 213, 
Reversed on basis of subsequent event.) 

(20) Entry 42 of List III which deals with 
acquisition does not .speak where the pro¬ 
perty should vest after acquisition. A 1959 
SC 475 (479). 


(21) The provisions of the City of Banga¬ 
lore Improvement Act modifying the pro¬ 
visions of the Acquisition Act are provisions 
of an existing law with respect to one of 
the matters enumerated in the concurrent 
List. The provisions of Sec. 2 of Ordinance 
(1 of 1960) and Amending Act (13 of I960) 
and Sec. 27-A sought to be introduced in 
the Improvement Act are repugnant to the 
provisions with respect to the same matters 
in the Improvement Act and are invalid as 
not complying with the Art. 213 as having 
reserved for the consideration of the Pre¬ 
sident. A 1962 Mys 218 (229, 231). 

(22) Motor Vehicles Act (1939), Sec. 68-CC 
as added by Sec. 4 of M. V. (Rajasthan 
Amendment) Ordinance (3 of 1974) — Sec- 
tion is constitutional and not beyond the 
competence of the State Legislature. A 1974 
SC 1373. 


(23) U. P. Motor Vehicles (Special Provi- 
>ns) Act (1976), S. 7 — Scheme relating to 
ter-State route — Amendment operat- 
g upon Scheme — The matter dealt with 
• Sec. 7 falls under Entry 35 or 42 of 
st III of the Seventh Schedule to the 
institution and is thus a topic on whic 

e State Legislature could legislate. 1 
nending Act is, therefore not ultra v 
e legislative competence of the fc»taxe 
P. A 1977 All 251 (258) (DB). 

(24) Madhya Pradesh Act (13 of 1955) 
lending M. P. Housing Board Act (43 ‘ 

— Amending Act is not a colourable 

of legislation. 1970 MPLJ 238. 

25) The State Legislature is competes 
der Entry 42 of List III of the 7th Sche¬ 
ie of the Constitution to enact the U. . 
gar Undertakings (Acquisition) Act (23 o 
i). 1979 All LJ 730 (735) (DB). 

26) Karnataka Contract Carriages (Acqui- 
on) Act is not an Act which deals with 
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43. Recovery in a State of claims in respect of taxes and other public 
demands, including arrears of land-revenue and sums recoverable as such 
arrears, arising outside that State. 

JAMMU AND KASHMIR 

Omit Entry 43 — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). 


Schedule 7, List 3, Entry 42 — Note 1 (contd ) 

any inter-State trade and Commerce. Even 
assuming that carriage of passengers from 
one State to the other is in one sense a 
part of the inter-State trade and Commerce 
the said Act is not one which seeks to 
legislate in regard to the said topic. The 
incidental encroachment on the topic of 
inter-State trade or Commerce, even assum¬ 
ing there is some, cannot invalidate the 
Act. A 1978 SC 215 (229). 

fILR (1976) Kant 1478 Reversed.l 

(27) Haryana Minerals (Vesting of Rights) 
Act (14 of 1973) is ultra vires Art. 31 (2) of 
Constitution and is also beyond Competence 
of State Legislature. A 1975 Punj 102 (111) 
<DB). 

2. Provision for payment of compensa¬ 
tion.— (l) The entry does not, by itself, 
import any condition as to the existence of 
a public purpose or the payment of compen¬ 
sation. These conditions under the Indian 
Constitution are the subject of a specific 
enactment in the body of the Constitution 
in Article 31, Clause (2). A 1955 SC 810 
(811, 812) ** A 1952 SC 252 (284). (On ap¬ 
peal from A 1951 Pat 91 (SB)). ** A 1951 
All 674 (678) (FB) ** A 1955 Bom 28 (34) 
(DB). ♦* A 1955 Sau 80 (85) (DB). ** (1967) 
1 Mad LJ 206 (246) (DB) ** A 1966 Assam 
51 (55) (DB) ** (1959) 63 Cal WN 751. 

(2) In view of the clear provisions of Arti¬ 
cle 31-A ofi the Constitution a law provid¬ 
ing for acquisition without payment of com¬ 
pensation cannot be questioned. It cannot 
therefore, be said that Section 9 of Mysore 
Liam Abolitions Act constitutes a fraud on 
the Constitution inasmuch as it is a colour¬ 
able exercise of the powers under Entry 42 
of List III of Sch. 7. A 1959 Mys 222 (224, 
225) (DB). 

(3) ’Acquisition’ as used in Entry 42 does 
not imply payment of compensation — Right 
to payment of compensation springs from 
Articles 19, 31. A 1971 Ker 98 (FB). 

(4) Legislation based on Entry 36 ofi 
List II need not necessarily be based simul¬ 
taneously on Entry 42 of List III. The words 
’’subject to Entry 42 in List III” do not 
mean that there can be no legislation on the 
basis of Entry 36, List II without there be¬ 
ing also legislation along with it based on 
Entry 42, List III. (1968) 2 Andh WR 427 
(447) (DB). (Hyderabad Inams Abolition Act 
(VIII of 1955) (as amended by X of 1956), 
Sec. 3 (2) (g) is valid.)) A 1969 SC 453 (459) 
** A 1952 SC 252 (272). 

[See also ILR (1953) Nag 1 (42) (FB).l 

(5) Entry 42, List 3 is merely a descrip¬ 
tion of a legislative head and in deciding 
about the competence of a legislation under 
this entry the court is not concerned with 
justice or propriety of principles upon 
which the determination of the compensa¬ 
tion was to be made or the form and man- 
ner in which it was to be paid. But even 
Incn the legislation must rest upon some 


principles of giving compensation. ILR 
(1956) 8 Assam 379 (406) (FB). 

(6) It is not necessary for purposes of 
Entry 42 of List 3, that the compensation) 
should be the just equivalent of the pro¬ 
perty taken or even.adequate. The require¬ 
ment of the entry is that the legislation 
should relate to acquisition and that it 
should be acquisition on payment of con>- 
pensation and not merely a thinly or thick¬ 
ly veiled attempt at seizure or confiscation. 
ILR (1956) 8 Assam 379 (415, 433) (FB). 

3. Entry 42. List III and Entry 18, 
List II. — (l) Entry 18 in List 2 refers to 
’'land, that is to say, rights in or over land.” 
The provisions of Entry 42 in List 3 with 
respect to the powers of the State Legisla¬ 
ture limit the exent of Entry 18 in List 2. 
Entry 18 in List 2 will exclude from its 
scope what is mentioned in Entry 42 in 
List 3. A 1951 All 674 (679) (FB). 

(2) The argument that Secs. 18, 50 and 55 
of Madras Land Reforms (Fixation of Ceil¬ 
ing on Land) Act is a colourable exercise of 
power under List III, Entry 42 is not open 
in view of the Seventh Amendment to the 
Constitution relating to the power of acqui¬ 
sition and of the terms of Article 31-B. It 
does not provide a power to compel transfer 
of land from one person to another. A 1967 
Mad 352 (359). 

(3) Law in respect of rights in or over 
Land — Madras Land Reforms (Fixation 
of Ceiling on Land) Act (58 of 1961) is not 
covered by Entry 18 of List 2 read with 
Entry 42 of List III and as such State Legis¬ 
lature is competent to enact this Law in 
order to acquire Surplus Land so as to 
give effect to policy in Art. 39. A 1972 SC 
425 (436, 437). 

(4) Kerala Agrarian Relations Act (IV of 
1961) — Act is not a colourable piece of 
legislation on the ground of being a device 
to take money from landowners. The main 
provisions of the Act clearly fall within 
Entry 42, List III and Entry 18, List II, 
Sch. 7. A 1962 SC 723 (727). 

(5) Scope — Assam Fixation of Ceiling 
on Land Holdings Act (1 of 1957) is of com¬ 
posite character, providing for a limit of 
land tenure and also for acquisition by 
State of excess land — State legislature has 
ample authority to enact it under Entry 18, 
List 2 and Entry 42 of List 3 read with 
Articles 245 and 246. A 1959 Assam 147 (152) 
(DB). 

(6) Kannan Devan Hills (Resumption of 
Lands) Act (5 of 1971), Secs. 4, 5 — Sub¬ 
ject-matter of provisions of Secs 4 and 5 
1 s covered by Entry 18 of List II and Entry 
42 of List III — State Legislature cannot be 
denied the power to legislate on ground 
that legislation will affect subject-matter 
of Entry 52 of List I. A 1972 SC 2301. 

Schedule 7, List 3. Entry 43 

(1) This entry authorises Parliament as 
also the States to legislate in respect of re- 



500 [Sch VII List 3 Entries 44-46] [The] Constitution of India 

44. Stamp duties other than duties or fees collected by means of judi¬ 
cial stamps, but not including rates of stamp duty. 

JAMMU AND KASHMIR 

Omit Entry 44 — See Constitution (Application to J. and K.) Order, 1954, 
Para. 2, sub-para. (22) (c) (iii) (as amended by C. O. 72). 

45. Inquiries and statistics for the purposes of any of the matters spe¬ 
cified in List II or List III. 

[Government of India Act, 1935 — Item 24.] 

JAMMU AND KASHMIR 

In its application to the State of Jammu and Kashmir, in Entry 45, for the 
words and figures "List II or List III", the words "this List" shall be substituted. 

—See Constitution (Application to Jammu and Kashmir) Order, 1954, Para. 2, 
sub-para. (22) (c) (iv) (as renumbered by C. O. 74). 

46. Jurisdiction and powers of all Courts, except the Supreme Court, 
with respect to any of the matters in this List. 


Schedule 7, List 3, Entry 43 — Note 3 (contd.) 
covery of all claims, whether they accrue 
before or after the Constitution. A 1954 
Trav-Co 518 (520) (FB). 

(2) It has been held that the Bengal Pub¬ 
lic Demands Recovery Act (2 of 1913), does 
not fall within this entry since the subject- 
matter of the Act is not the realisation of a 
tax which might arise outside the State. A 
1954 Cal 447 (451). 

(3) Bengal Public Demands Recovery 
(Validation of Certificates and Notices) Act 
(II of 1931) falls under Entries 3 and 45 of 
State List and does not fall under Entry 43 
of Concurrent List — State Legislature was 
competent to enact it — Assent of President 
under Article 254 (2) w’as not necessary. A 
1964 Cal 165 (171, 173) (DB). 

Schedule 7, List 3, Entry 44 

(1) It is true the Parliament has no power 
to make laws in respect of rates of stamp 
duty payable on an application for enrol¬ 
ment as an advocate. But the payment of 
stamp duty on such an application under 
the Bar Councils Act. 1926, was incidental 
to the object of the Act. In this view, it 
cannot be held that the proviso to S. 8 (2) 
(b) of the Act was not within the legisla¬ 
tive competence of the Parliament. A 1958 
Andh Pra 63 (65) (SB). 

(2) The U. P. State Legislature is compe¬ 
tent to legislate and impose stamp duty on 
the certificate of enrolment under Sec. 22 
of the Advocates Act to be issued by the 
State Bar Council of U. P. Hence Sec. 11 (e) 
Sch. 1-B Article 17-A and Sch. 1-B Art. 30 
of Stamp Act as amended from time to 
time in its application to U. P. are Constitu¬ 
tionally valid. The imposition of such a 
duty falls in pith and substance under 
Entry 44, List III. A 1973 SC 231 (238). 

Schedule 7, List 3, Entry 45 

(1) The words "for the purpose of” indi¬ 
cate that the scope of inquiry is not neces¬ 
sarily limited to the particular or specific 
matters enumerated in any of the Entries 
in the List concerned but may extend to 
enquiries into collateral matters which may 
be necessary for the purpose, legislative or 
otherwise, of those particular matters. It 
cannot, therefore, be held that the inquiry 
which may be set up by law made under 
this entry is, in its scope and ambit, limited 


to future legislative purposes only. A 1958 
SC 538 (545). (59 Bom LR 769, Reversed.) 

(2) The Commissions of Inquiry Act (1952) 
is not invalid on ground that federal Struc¬ 
ture of the State is jeopardised. Act is with¬ 
in the legislative competence of Parliament. 
A 1978 SC 68 (11). 

(3) Held : Though the State Government 
could constitute any commission in respect 
of the matters of definite importance, such 
matters must be only relatable to either 
List II or List III of the Seventh Schedule 
to the Constitution. In respect of those mat¬ 
ters if there is pre-existing Central Com¬ 
mission then, for constituting another Com¬ 
mission, consent or approval of the Central 
Government is required. (1980) 1 Cal HN 
440 (462). 

Schedule 7, List 3, Entry 46 

(1) The State legislature is competent to 
take away the jurisdiction of all Courts, 
including the High Court but excluding the 
Supreme Court, with respect to any matter 
in List 3. But it is not competent to reverse 
the decisions and orders of Courts and to 
nullify their effect in exercise of such 
powers. A 1952 Pat 166 (172) (DB). 

(2) The Constitution has given the ap¬ 
propriate legislature, whether Parliament 
or State legislature, power to derogate from 
the existing jurisdiction of High Court as 
can be seen from Articles 200, 225 and Item 
78, List I, Item 3 List II and Items 
1, 2 and 46, List III. Sch. 7. Law like Code 
of Criminal Procedure (Madras Amend¬ 
ment) Act (Madras Act 34 of 1935) derogat¬ 
ing from powers of High Court can, there¬ 
fore, be passed by the State Legislature 
without amending the Constitution. A 1959 
Mad 261 (268) : 1959 Cri LJ 731 (DB). 

(3) The amendment of the Mysore High 
Court Act by Mysore Act, 35 of 1951, effect¬ 
ing a change in the number of Judges by 
whom a second appeal is to be decided is 
not ultra vires of the State Legislature in¬ 
asmuch as the matter falls either under 
Entry 3 or Entry 65 of List 2, or under this 
entry read with Entry 13. A 1952 Mys 75 
(76). 

(4) Scrutiny of Entry 95, List 1 and 
Entry 46, List III would clearly show that 
the power to legislate conferred on the con¬ 
cerned legislatures is only in relation to 
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47. Fees in respect of any of the matters in this List, but not including 
fees taken in any court. 

[Government of India Act, 1935 — Items 25, 36.] 


Schedule 7, List 3, Entry 46 (contd.) 

subjects assigned to the respective legisla¬ 
tures in those lists. These entries do not 
derogate from the general power given to 
the State legislature under Item 3 of 
List II. A 1959 Andh Pra 3 (6) (DB). (It is 
within competence of Provincial or State 
Legislature to amend the Madras Civil 
Courts Act 3 of 1873 by Madras Civil and 
Village Courts (Amendment) Act (16 of 
1951).) 

(5) Item 5 of List 3 read with Item 46 
shows that Parliament as also the State 
Legislature specified in Part A or Part B 
of 1st Schedule has power to make laws 
with regard to jurisdiction and powers of 
High Courts in respect of intestacy and 
succession and therefore the Succession Act, 
1925 which was made applicable to the 
State of Mysore on 1-4-1951 used and did 
confer such jurisdiction. A 1959 Mys 83 (85) 
<FB). 

(6) M. B. Muafi and Inam Tenants and 
Sub-tenants Protection Act is a law relating 
to special jurisdiction about inam tenants 
and cannot be said to be repugnant to any 
provision of C. P. C. and is valid. A 1957 
Madh B 63 (64). 

(7) The Central Legislature is competent 
to enact a law regarding the jurisdiction of 
Courts to try offences under the Penal 
Code as matters included in the Penal Code 
are covered by Item 1 of this List. A 1943 
All 26 (31. 32) (FB). 

(8) U. P. High Court (Abolition of Letters 
Patent Appeals) Act (14 of 1962) (as amend¬ 
ed by U. P. High Court (Abolition ofi Let¬ 
ters Patent Appeals) (Amendment) Ordin¬ 
ance (U. P. Ordinance 12 of 1972) later re¬ 
placed by U. P. High Court (Abolition of 
Letters Patent Appeals) (Amendment) Act 
(32 of 1972), Section 4 — Amending Ordin¬ 
ance and Amending Act — State Legislature 
was competent to make such amending 
laws (Per majority). A 1973 All 596 (FB). 

(9) Public Premises (Eviction of Unautho¬ 
rised Occupants) Act (1971), Sec. 2 (e) Act 

so far as it includes in definition of pub¬ 
lic premises in Sec. 2 (e) premises belong¬ 
ing to Government Company is net ultra 
vires for want of legislative competence. 
A 1980 MP 106 (109) : 1980 Jab LJ 183 (DB). 

(10) Public Premises (Eviction of Unauth¬ 
orised Occupants) Act (1971), Sec. 5 and 
M. P. Accommodation Control Act (41 of 
1961), S. 12 — Both 1971 Act and 1961 Act 
fall within List III Entries 6 and 7 read 
with Entry 46 — 1971 Act being later to 1961 
Act will prevail over 1961 Act in view of 
Art. 254 (2) proviso. A 1980 MP 106 (110) : 
1980 Jab LJ 183 (DB). 

(11) The conferment of power on the Dis¬ 
trict Judge to hear appeals from the judg¬ 
ments and decrees of the Subordinate Judge, 
irrespective of their value, is within the 
legislative competence of the State Legis¬ 
lature. The impugned legislation would still 
be valid on the basis of doctrine of pith and 
substance in spite of the fact that the legis¬ 
lation incidentally results in an encroach¬ 


ment upon legislative field assigned to 
Parliament: Hence the Punjab Courts 
(Amendment) Act, 1963, and Haryana Acts 
20 of 1977 and 24 of 1976 are valid and were 
enacted with the requisite legislative com¬ 
petence. A 1980 Punj 1 (17, 18). 


Schedule 7, List 3, Entry 47 

(1) Each of the entries relating to the 
levy of fees is to be read as an adjunct to 
every legislative power including the entries 
conferring the power to levy particular 
taxes. This indicates that the Constitution 
makers conceived of fees being leviable in 
the course of the levy or collection of taxes, 
including fees for licences, which, however, 
must satisfy the test of reasonableness. A 
1958 Mad 158 (169) (DB). 


(2) Entry 47 List III enables the legisla¬ 
ture to impose fees in respect of any of the 
matters in that list but not including fees 
taken in any court. This is in terms iden¬ 
tical with Entry 96 List I and Entry 66 
List II. A fee may be levied even under an 
enactment relating to imposition of tax. 
A 1965 SC 1107 (1122, 1123). 

(3) The State Legislature has power to 
levy a fee under Entry 28 List III read with 
Entry 47 List III for rendering services in 
connection with the maintenance, supervi¬ 
sion and control over the religious institu¬ 
tions and it can be levied retrospectively. 
A 1963 SC 966 (971, 972) ** A 1961 Andh Pra 
216 (218) (FB). (W. P. No. 58 of 1953 
(Andhra) and W. A. No. 68 of 1956 
(Andhra), Overruled.) 


(4) State legislature was competent to 
enact Section 58, Bombay Public Trusts Act 
29 of 1950, under Entry 47, List 3. Contri¬ 
bution which has got to be made by public 
trusts which are registered does not consti¬ 
tute a tax but is a fee. A 1953 Bom 242 (249) 
(DB). (Point affirmed but case Reversed on 
another point in A 1954 SC 388.) 

(5) The Constitution does not contemplate 
to be an essential element of a fee that it 
should be credited to a separate fund and 
not to the consolidated fund. A 1960 All 462 
(465, 466) (FB). (Court-fees Act (1870), Sec¬ 
tion 4 and Schedule II, Article 1, Clause (e) 
(U. P. Amendment) — Court-fee imposed 
by Amendment is not a tax but a fee — 
Section 4 and Schedule II Article 1 (e) as 
amended by Court-fees (U. P. Amendment) 
Act (10 of 1959), are within legislative com- 
pentence ofi U. P. Legislature.) 


(6) There is an inherent limitation on the 
legislative power under this entry, namely 
that the levy should bear a just and rea¬ 
sonable proportion to the services rendered 
f °r is exacted. A 1956 Mad 491 

(503, 505) (DB) ** A 1954 SC 282 (295, 296, 

( , oc ? 1954 SC 400 < 403 > ** A 1954 sc 

ooo (oa5) s 


x a* ~~ icdu wun xrns 

entry authorises the levy of fees in connec- 

VS? c £ n i ro1 of factories. A 1942 All 

( /o 6 v 6) ^ ILR 0-942) All 302 : 43 Cri LJ 
na 7; e (C , as T e . under corresponding Entries 
26 and 36 of List 3, Schedule VII of Govern- 
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EIGHTH SCHEDULE 

[Articles 344 (1) and 351] 

LANGUAGES 

1. Assamese. 

2. Bengali. 

3. Gujarati. 

4. Hindi. 

5. Kannada. » ' 

6. Kashmiri. 

7. Malayalam, 

8. Marathi. 

9. Oriya. 

10. Punjabi. 

11. Sanskrit. 
a [12. Sindhi.] 
b [13. ] Tamil. 
b [14. ] Telugu. 
b [l5. ] Urdu. 

[a] Added by the Constitution (Twenty-first Amendment) Act, 1967, S. 3 (10-4- 

1967). 

[b] Entries 12 to 14 renumbered as 13 to 15 respectively, ibid. 


a [NINTH SCHEDULE 

[Article 31B] 

1. The Bihar Land Reforms Act, 1950 (Bihar Act XXX of 1950). 

_ 2 * ^he Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay Act 

LXVII of 1948). 

The Bombay Maleki Tenure Abolition Act, 1949 (Bombay Act LXI of 

■i y ji 

r VT, 4 ' Bomb£ >y Taluqdari Tenure Abolition Act, 1949 (Bombay Act 

LjXII of 1949). 

LXIH 0 f'i 949 ) anCh Maha,s Mehwass i Tenure Abolition Act, 1949 (Bombay Act 


6. The Bombay Khoti Abolition Act, 1950 (Bombay Act VI of 1950). 

i- 7 i B °/^ ay Pargana and Kulkarni Watan Abolition Act, 1950 (Bom 

Day Act !_/X of 1950). 


at 8 ’ + M j d x h ^ a Pradesh Abolition of Proprietary Rights (Estates, Mahals, 
Alienated Lands) Act, 1950 (Madhya Pradesh Act I of 1951). 


Schedule 7, List 3, Entry 47 (contd.) 

ment of India Act. 1935.) ** A 1954 Raj 173 
(181) (DB). 

[See also A 1954 All 675 (680).] 

(8) Schedule 7 List I item 96 enables Par¬ 
liament to introduce legislation in regard to 
matters which are enumerated in that list 
which does not include the fee payable in. 
Courts other than the Supreme Court The 
same must be said of item 66 in List II and 
item 47 List III. A 1959 Andh Pra 271 (272) 
(DB). 

(9) Bombay Court-fees Act (36 of 1959), 
Schedule I, Article 16 — Levy imposed is 
neither tax nor fee in the strict sense — It 
is within legislative competence of the State 
under Schedule 7, List 2, Entry 3. Entry 4 
in List III excludes the Court-fees from the 
categories of fees with reference to which 
that entry empowers State legislature to 
make laws. A 1962 Bom 106 (114) (DB). 

(10) License fee under Section 128 (xiv) 
of the U. P. Municipalities Act (2 of 1916) 
held could not be justified either under 


Schedule 7, List 2, Entry 66 or List 3, Entry 
47. A 1960 Raj 135 (138) (FB). 

State Legislature can impose taxes 
and not merely fees on lands and buildings 
belonging to a factory. A 1975 SC 2037. 

(12) Punjab Agricultural Produce Markets 
Act (23 of 1961) and Punjab Agricultural 
Produce Markets (General)) Rules (1962), 
Rules 29 and 24 (1) — Tax and fee — Distinc¬ 
tion— Substantial portion of amount of fees 
realised must be spent for special benefit 
of its payers. In spite of this the fee charged 
by the various Marketing Committees and 
the Boards both in the State of Punjab and 
Haryana is a fee and charging of the same 
is justified and fit to be sustained. A 1980 
SC 1008 (1028, 1037). 

Schedule 9, Entry 2 

(1) Bombay Tenancy and Agricultural 
Lands Act (67 of 1948), is saved from the 
operation of Part III by Article 31-B and 
9th Schedule to the Constitution. A 1957 
Bom 155 (158) (DB). 
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9. The Madras Estates (Abolition and Conversion into Ryotwari) Act, 
1948 (Madras Act XXVI of 1948). 

10. The Madras Estates (Abolition and Conversion into Ryotwari) Amend¬ 
ment Act, 1950 (Madras Act I of 1950). 

11. The Uttar Pradesh Zamindari Abolition and Land Reforms Act, 1950 
(Uttar Pradesh Act I of 1951). 

12. The Hyderabad (Abolition of Jagirs) Regulation, 1358F. (No. LXIX 
of 1358, Fasli). 

13. The Hyderabad Jagirs (Commutation) Regulation, 1359F. (No. XXV 
of 1359, Fasli). 

b [14. The Bihar Displaced Persons Rehabilitation (Acquisition of Land) 
Act, 1950 (Bihar Act XXXVIII of 1950). 

15. The United Provinces Land Acquisition (Rehabilitation of Refugees) 
Act, 1948 (U. P. Act XXVI of 1948). 

16. The Resettlement of Displaced Persons (Land Acquisition) Act, 1948 
(Act LX of 1948). 

17. Sections 52A to 52G of the Insurance Act, 1938 (Act IV of 1938), as 
inserted by Section 42 of the Insurance (Amendment) Act, 1950 (Act XLVII 
of 1950). 

18. The Railway Companies (Emergency Provisions) Act, 1951 (Act LI 
of 1951). 

19. Chapter III-A of the Industries (Development and Regulation) Act, 
1951 (Act LXV of 1951), as inserted by Section 13 of the Industries (Develop¬ 
ment and Regulation) Amendment Act, 1953 (Act XXVI of 1953). 

20. The West Bengal Land Development and Planning Act, 1948 (West 
Bengal Act XXI of 1948), as amended by West Bengal Act XXIX of 1951.] 

c [21. The Andhra Pradesh Ceiling on Agricultural Holdings Act, 1961 
(Andhra Pradesh Act X of 1961).] 


Schedule 9, Entry 9 

(1) Madras Estates (Abolition and Conver¬ 
sion into Ryotwari) Act (26 of 1918). Sec¬ 
tion 45 — Act is protected by Article 31-B 
read with Schedule 9. Entry 9 of the Con¬ 
stitution — Section 45 of the Act is not. 
void, and cannot be attacked on the ground 
that it contravenes Article 14 of the 
Constitution. A 1963 SC 842 (848). 

(2) Madras Act (26 of 1948), being includ¬ 
ed in Ninth Schedule cannot be challenged 
on ground that it offended Sec. 299, Govern¬ 
ment of India Act (1935). A 1960 SC 32 (35). 

Schedule 9 Entry 16 

(1) The inclusion of Displaced Persons 
(Land Acquisition) Act (1948) in the Ninth 
Schedule does not .save the impugned pro¬ 
vision from being declared void or from be¬ 
coming void. A 1970 Delhi 44 (52) (DB). 

(2) Provision in a pre-Constitution Act 

void ab initio is not existing law — Provi¬ 
sion does not attract Article 31 (5) or 31-A, 
inclusion of the Act (Resettlement of dis¬ 
placed Persons (Land Acquisition) Act (1948) 
in Sch. IX of Constitution notwithstanding) 
'— (Resettlement of Displaced Persons (Land 
Acquisition) Act (1948), Section 7 (1) (e.‘. 
Provisos) — Provisos ultra vires Section 299 
(2) of the Government of India Act, 1935 — 
Hence ignored — Provisos not existing law 
under Article 366 (10) of Constitution. A 

1970 Delhi 44. 


Schedule 9, Entry 20 

(1) West Bengal Land Development and 

Planning Act (21 of 1948), Sec. 8 (1), Pro¬ 
viso (b) are valid provisions of law under 
the protection of Article 31-B and Ninth 
Schedule to the Constitution. Subsequent 
amendment of Proviso (b) to Section 8 (1) 
docs not curtail further any rights guaran¬ 
teed under Part III of the Constitution. 
A 1965 Cal 177 (183) (DB). ** A 1975 Cal 

103. 

(2) West Bengal Land Development and 
Planning Act (21 of 1948), Sec. 8 — Section 
continues to be constitutional in view of 
Constitution (Fourth Amendment) Act 1955 
by which Articles 31, 31A, 305 and the 9th 
Schedule mentioned in Art. 31-B were 
amended when the Constitution validated 
the section in the original Act; the section 
in the Act extended to Tripura also stood 
validated A 1962 Tripura 13 (14). 

(3) Validity of West Bengal Land Deve¬ 
lopment and Planning Act (21 of 1948), Sec¬ 
tion 7 does not contravene Article 14 of the 
Constitution and the attack based on Arti¬ 
cles 19 (1) (f)^ and 31 (2) of the Constitution 
is futile in view of the provisions of Arti¬ 
cle 31-B of the Constitution. A 1961 SC 16 
( 20 ). 

[See however A 1975 Cal 325 (329) (DB). 
(W. B. Land Development and Plan¬ 
ning Act (as amended in 1955) —Sec. 8 (1) 
Proviso Cl. (6) second para — Does not get 
protection of Art. 31-B.)1 
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22. The Andhra Pradesh (Telangana Area) Tenancy and Agricultural 
Lands (Validation) Act, 1961 (Andhra Pradesh Act XXI of 1961). 

23. The Andhra Pradesh (Telangana Area) Ijara and Kowli Land Can¬ 
cellation of Irregular Pattas and Abolition of Concessional Assessment Act. 
1961 (Andhra Pradesh Act XXXVI of 1961). 

24. The Assam State Acquisition of Lands Belonging to Religious or 
Charitable Institution of Public Nature Act, 1959 (Assam Act IX of 1961). 

25. The Bihar Land Reforms (Amendment) Act, 1953 (Bihar Act XX of 
1954). 

26. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition 

of Surplus Land) Act, 1961 (Bihar Act XII of 1962), (except Section 28 of this 
Act). 

27. The Bombay Taluqdari Tenure Abolition (Amendment) Act, 1954 
(Bombay Act I of 1955). 

28. The Bombay Taluqdari Tenure Abolition (Amendment) Act, 1957 
(Bombay Act XVIII of 1958). 

29. The Bombay Inams (Kutch Area) Abolition Act, 1958 (Bombay Act 
XCVIII of 1958). 

30. The Bombay Tenancy and Agricultural Lands (Gujarat Amendment) 
Act, 1960 (Gujarat Act XVI of 1960). 

31. The Gujarat Agricultural Lands Ceiling Act, 1960 (Gujarat Act 
XXVII of 1961). 

32. The Sagbara and Mehwassi Estates (Proprietary Rights Abolition, 
etc.) Regulation, 1962 (Gujarat Regulation I of 1962). 

33; The Gujarat Surviving Alienations Abolition Act, 1963 (Gujarat Act 
"■XXIII of 1963), except in so far as this Act relates to an alienation referred 
to in sub-clause (d) of clause (3) of Section 2 thereof. 

/tv/t i 34 * T he Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961 
(Maharashtra Act XXVII of 1961). ' 

35 ’ The Hyderabad Tenancy and Agricultural Lands (Re-enactment, 
Validation and Further Amendment) Act, 1961 (Maharashtra Act XLV of 1961). 

bad Act XXI Tenancy and “Agricultural Lands Act, 1950 (Hydera- 


Schedule 9, Entry 24 

(1) Where the Ninth Schedule as amend¬ 
ed is read aolng with Art. 31-B it is clear 
that the challenge to the Assam State Ac¬ 
quisition of Lands Belonging to Religious 
or Charitable Institution of Public Nature 
Act 1959 (9 of 1961 - ) on the ground that it 
contravenes Articles 26 and 19 is barred. 
A 1966 Assam 51 (54). 

Schedule 9, Entry 26 

(1) It was within the legislative compet¬ 
ence of the legislature to have enacted both 
the parent Act, Bihar Land Reforms (Fixa¬ 
tion of Ceiling Area and Acquisition of Sur¬ 
plus Land) Act (12 of 1962) and the Amend¬ 
ing Act 1 of 197? and the mere fact that in 
some respects the statutory provisions may 
override the provisions of the general 
or customary Hindu Law will not 
make them suffer from any unconstitu¬ 
tional inhibitions regarding the equality and 
property clauses in Part III of the Constitu¬ 
tion The parent Act as amended does con¬ 
form to the directive principles of Statp 
policy more so as they have been admittedly 
included in the 9th Schedule of the Con¬ 
stitution. A 1977 Pat 171 (178) (DB). 


Schedule 9, Entry 34 

(1) Maharashtra Agricultural Lands (Ceil¬ 
ing on Holdings) Act (XXVII of 1961 as 
amended by Act XIII of 1962), Preamble 
and Section 23 is valid — Mention of prin¬ 
cipal Act without mention of Amending Act 
m Item 34 of Schedule 9 of the Constitu¬ 
tion by Constitution (7th Amendment) Act, 
1964, includes all amendments up to the date 
of the Constitution (7th Amendment) Act. 
A 1968 SC 1395 (1400): 1968 Lab IC 1525. 

Schedule 9, Entry 35 

(1) Entries 35 and 36 relate to the Maha¬ 
rashtra Act (45 of 1961) and Hyderabad 
Act (21 of 1950) respectively. Article 31-B 
gives full protection to an Act and its pro¬ 
visions in the schedule against any chal¬ 
lenge on the ground of inconsistency or 
abridging of any of the rights conferred 
by Part III of the Constitution. A 1970 SC 
126 (128). 

Schedule 9, Entry 36 

(1) Inclusion under Entry 36 Hyderabad 
Act 21 of 1950 — Act is protected by Arti¬ 
cle 31-B. A 1970 SC 126 (128). 
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37. The Jenmikaram Payment (Abolition) Act, 1960 (Kerala Act III of 
1961). 

38. The Kerala Land Tax Act, 1961 (Kerala Act XIII of 1961). 

39. The Kerala Land Reforms Act, 1963 (Kerala Act I of 1964). 

40. The Madhya Pradesh Land Revenue Code, 1959 (Madhya Pradesh 
Act XX of 1959). 

41. The Madhya Pradesh Ceiling on Agricultural Holdings Act, 1960 
(Madhya Pradesh Act XX of 1960). 

42. The Madras Cultivating Tenants Protection Act, 1955 (Madras Act 
XXV of 1955). 

43. The Madras Cultivating Tenants (Payment of Fair Rent) Act, 1956 
(Madras Act XXIV of 1956). 

44. The Madras Occupants of Kudiyiruppu (Protection from Eviction) 
Act, 1961 (Madras Act XXXVIII of 1961). 

45. The Madras Public Trusts (Regulation of Administration of Agri¬ 
cultural Lands) Act, 1961 (Madras Act LVII of 1961). 

46. The Madras Land Reforms (Fixation of Ceiling on Land) Act, 1961 
(Madras Act LVIII of 1961). 

47. The Mysore Tenancy Act, 1952 (Mysore Act XIII of 1952). 

48. The Coorg Tenants Act, 1957 (Mysore Act XIV of 1957). 

49. The Mysore Village Offices Abolition Act 1961 (Mysore Act XIV of 
1961). 

50. The Hyderabad Tenancy and Agricultural Lands (Validation) Act, 
1961 (Mysore Act XXXVI of 1961). 

51. The Mysore Land Reforms Act, 1961 (Mysore Act X of 1962). 

52. The Orissa Land Reforms Act, 1960 (Orissa Act XVI of 1960b 

53. The Orissa Merged Territories (Village Offices Abolition) Act. 1963 
(Orissa Act X of 1963). 

54. The Punjab Security of Land Tenures Act, 1953 (Punjab Act X of 
1953). 

55. The Rajasthan Tenancy Act, 1955 (Rajasthan Act III of 1955). 

56. The Rajasthan Zamindari and Biswedari Abolition Act, 1959 (Rajas¬ 
than Act VIII of 1959). 


Schedule 9, Entry 38 

(1) Kerala Land Tax Act (13 of 1961) is 
not confiscatory — Act is protected by in- 

ciusum in Ninth Schedule. A 1971 Ker 65 
(IB). 

Schedule 9, Entry 39 

(1) Kerala Land Reforms Act (1 of 1964) 
(as amended by Act 35 of 1969) is included 
na the 9th Schedule of the Constitution. 
The result is only that the provisions there¬ 
of shall not be deemed to be void or ever 
to have become void on the ground that 
such Act, Regulation or provision is incon- 
nf St fu t with or takes away or abridges any 
r r the rights conferred by any provision 
Jh the Fundamental Rights chapter of the 
v-on^itution; the inclusion has no effect of 
widening the scope of the provisions of 
he Act, the position may probably be dif- 
erent if the case is covered by a parti- 
rn ar . Provision which was found to be un- 
-i^titution and in spite of that was in¬ 
cluded in the Ninth Schedule. Thus Act I 
i 1964 cannot apply to the land irrespec- 
iq£ of the land being agricultural land. 

Ker LJ 752 (756) (DB). 


Schedule 9, Entry 46 

(1) Article 31-B and Sch. 9 to Constitu¬ 
tion (as amended by Constitution (Seven¬ 
teenth Amendment) Act (1964) by including 
Madras Land Reforms (Fixation of Ceiling 
on Land) Act (58 of 1961)) in that schedule 
have cured the defects of constitutional in¬ 
validity in that Act since the date of its 
enactment and it is not necessary for the 
State Legislature to re-enact it. A 1972 SC 
425. 

Schedule 9 Entry 52 


wnssa uana Ketorms Act (16 of 1960) 
Sections 2 (5-a). 2 (13), 2 (3), 36-A, 37 (a) 

and ( b) , 37-A, 37-B, 38. 39, 40, 40-A, 43, 45. 
51, 52 and 76 (as amended by Act 9 of 
1974) — Provisions are constitutionally valid 

Cut eP 843 a Part m Section 2 (13) ‘ ILR (1975) 

Schedule 9, Entry 55 

(1) Section 15-A of Rajasthan Tenancy 
Act (3 of 1955) cannot be struck down as 
invalid because it does not provide for 
payment of compensation at market value 
for land included within the ceiling limit. 
A 1972 Raj 218 (220) (FB). 


"A” in the citations stands for AIR 
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57. The Kumaun and Uttarakhand Zamindari Abolition and Land Re¬ 
forms Act, 1960 (Uttar Pradesh Act XVII of 1960). 

58. The Uttar Pradesh Imposition of Ceiling on Land Holdings Act. 1960 
(Uttar Pradesh Act I of 1961). 

59. The West Bengal Estates Acquisition Act, 1953 (West Bengal Act I 
of 1954). 

60. The West Bengal Land Reforms Act. 1955 (West Bengal Act X of 
1956). 

61. The Delhi Land Reforms Act, 1954 (Delhi Act VIII of 1954). 

62. The Delhi Land Holdings (Ceiling) Act, 1960 (Central Act 24 of 1960). 

63. The Manipur Land Revenue and Land Reforms Act, 1960 (Central 
Act 33 of 1960). 

64. The Tripura Land Revenue and Land Reforms Act. 1960 (Central 
Act 43 of 1960). 

d [65. The Kerala Land Reforms (Amendment) Act, 1969 (Kerala Act 35 
of 1969). 

66. The Kerala Land Reforms (Amendment) Act, 1971 (Kerala Act 25 of 

1971) .] 

e [67. The Andhra Pradesh Land Reforms (Ceiling on Agricultural Hold¬ 
ings) Act, 1973 (Andhra Pradesh Act I of 1973). 

68. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition 
of Surplus Land) (Amendment) Act, 1972 (Bihar Act I of 1973). 

69. The Bihar Land Reforms (Fixation of Ceiling Area and Acquisition 
of Surplus Land) (Amendment) Act. 1973 (Bihar Act IX of 1973). 

70. The Bihar Land Reforms (Amendment) Act. 1972 (Bihar Act V of 

1972) . 

71. The Gujarat Agricultural Lands Ceiling (Amendment) Act. 1972 
(Gujarat Act 2 of 1974). 

72. The Haryana Ceiling on Land Holdings Act, 1972 (Haryana Act 26 
of 1972). 

73. The Himachal Pradesh Ceiling on Land Holdings Act, 1972 (Hima¬ 
chal Pradesh Act 19 of 1973). 

74. The Kerala Land Reforms (Amendment) Act. 1972 (Kerala Act 17 
of 1972). 

75. The Madhya Pradesh Ceiling on Agricultural Holdings (Amend¬ 
ment) Act, 1972 (Madhya Pradesh Act 12 of 1974). 


Schedule 9, Entry 58 

(1) Determination of ceiling area — 
Tenure holder to get two additional hec¬ 
tares for each adult son — Provision can¬ 
not be challenged on ground of discrimina¬ 
tion inasmuch as no such benefit is given 
in case of an adult unmarried daughter 
since the Act is included in Sch. IX of the 
Constitution. 1980 All LJ 123 (126). 

Schedule 9, Entry 59 

(1) Since the West Bengal Estates Acqui¬ 
sition Act 1 of 1954 is included in the Ninth 
Schedule by the Constitution (Seventeenth 
Amendment) Act and by reason of Arti¬ 
cle 31-B this inclusion saves the Act from 
any attack on the ground of unconstitu¬ 
tionality, with retrospective effect, the con¬ 
stitutionality of the Act cannot be chal¬ 
lenged. A 1965 Cal 539 (540). 

Schedule 9, Entry 65 

(1) Kerala Land Reforms (Amendment) 
Act, 35 of 1969 came into force on 1-1-1970. 


It was included in the 9th Schedule of the 
Constitution by the 29th Amendment of the 
Constitution in June 1972. Held that the 
inclusion in 9th Schedule gave legal vali¬ 
dity to the Act from the date it came into 
force i.e. 1-1-1970. A 1976 Ker 92 (93). 

Schedule 9, Entry 66 

(1) What is saved by Article 31-B are 
the provisions of J. and K. Act (2 of 1980) 
as they stood on 14-5-1954 when the Act 
was included in the Ninth Schedule and 
not any other different provision which 
was enacted by the State Legislature subse¬ 
quent to that Act. A 1959 J and K 35 (39) 
<FB). 

Schedule 9, Entry 68 

(1) It was within the legislative com¬ 
petence of the legislature to have enacted 
the Bihar Land Reforms (Fixation of Ceil¬ 
ing Area and Acquisition of Surplus Land) 
(Amendment) Act, 1972 (Bihar Act 1 of 

1973). A 1977 Pat 171 (178) (DB). 
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76. The Madhya Pradesh Ceiling on Agricultural Holdings (Second 
Amendment) Act, 1972 (Madhya Pradesh Act 13 of 1974). 

77. The Mysore Land Reforms (Amendment) Act, 1973 (Karnataka Act 
1 of 1974). 

78. The Punjab Land Reforms Act, 1972 (Punjab Act 10 of 1973). 

79. The Rajasthan Imposition of Ceiling on Agricultural Holdings Act. 
1973 (Rajasthan Act 11 of 1973). 

80. The Gudalur Janmam Estates (Abolition and Conversion into Ryot- 
wari) Act, 1969 (Tamil Nadu Act 24 of 1969). 

81. The West Bengal Land Reforms (Amendment) Act, 1972 (West Ben¬ 
gal Act XII of 1972). 


82. The West Bengal Estates Acquisition (Amendment) Act, 1964 (West 
Bengal Act XXII of 1964). 

83. The West Bengal Estates Acquisition (Second Amendment) Act. 1973 
(West Bengal Act XXXIII of 1973). 

84. The Bombay Tenancy and Agricultural Lands (Gujarat Amendment) 
Act, 1972 (Gujarat Act 5 of 1973). 

85. The Orissa Land Reforms (Amendment) Act. 1974 (Orissa Act 9 of 
1974). 

86. The Tripura Land Revenue and Land Reforms (Second Amendment) 
Act, 1974 (Tripura Act 7 of 1974).] 

f [87. g[* ***** ] 

88. The Industries (Development and Regulation) Act, 1951 (Central Act 
65 of 1951). 

89. The Requisitioning and Acquisition of Immovable Property Act. 1952 
(Central Act 30 of 1952). 

90. The Mines and Minerals (Regulation and Development) Act 1957 
(Central Act 67 of 1957). 


91. The Monopolies and Restrictive Trade Practices Act, 1969 (Central 
Act 54 of 1969). 

92. g[ ******] 

a . T he Coking Coal Mines (Emergency Provisions) Act, 1971 (Central 
Act 64 of 1971). 


107 * The Coking Coal Mines (Nationalisation) Act, 1972 (Central Act 36 

\JX X kJ i J . 

? he General Insurance Business (Nationalisation) Act, 1972 (Central 
Act j l ot 1972). 

1072 9 (bentral Act a 58 C o7^ r 2) COrPOrati ° n (AcqUisUi ° n ° f Undertaking) Act, 

1972 9 [cen T tra e i AcNI e of i i e 972) ndertakingS ° Ver ° f Mi ™ment) Act. 

Act 15* of' f 1973 ) 0al Mlnes ( Takin * ° ver of Management) Act. 1973 (Central 

99. The Coal Mines (Nationalisation) Act, 1973 (Central Act 26 of 1973). 
1973^°°’ ThS F ° reign Exchan « e Regulation Act, 1973 (Central Act 46 of 

ings'Art, T 19? 3 1c™ntr at Act"^ 1 of"™ 7 (A ^ Uisition ° f Undertak- 

Act If of ^ 1974 h ° al < Conservati °n Development) Act, 1974 (Central 

tral Act 37 h o e f VJ^. 0 ^ Emoluments (Compulsory Deposit) Act, 1974 (Cen- 
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104. The Conservation of Foreign Exchange and Prevention of Smug¬ 
gling Activities Act, 1974 (Central Act 52 of 1974). 

105. The Sick Textile Undertakings (Nationalisation) Act. 1974 (Central 
Act 57 of 1974). 

106. The Maharashtra Agricultural Lands (Ceiling on Holdings) Amend¬ 
ment) Act, 1964 (Maharashtra Act XVI of 1965). 

107. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amend¬ 
ment) Act, 1965 (Maharashtra Act XXXII of 1965). 

108. The Maharashtra Agricultural Lands (Ceiling on Holdings (Amend¬ 
ment) Act, 1968 (Maharashtra Act XVI of 1968). 

109. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Second 
Amendment) Act, 1968 (Maharashtra Act XXXIII of 1968). 

110. The Maharashtra Agricultural Lands (Ceiling on Holdings) 
(Amendment) Act, 1969 (Maharashtra Act XXXVII of 1969). 

111. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Second 
Amendment) Act, 1969 (Maharashtra Act XXXVIII of 1969). 

112. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amend¬ 
ment) Act, 1970 (Maharashtra Act XXVII of 1970). 

113. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amend¬ 
ment) Act, 1972 (Maharashtra Act XIII of 1972). 

114. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amend¬ 
ment) Act, 1973 (Maharashtra Act L of 1973). 

115. The Orissa Land Reforms (Amendment) Act, 1965 (Orissa Act 13 of 
1965). 

116. The Orissa Land Reforms (Amendment) Act, 1966 (Orissa Act 8 of 
1967). 

117. The Orissa Land Reforms (Amendment) Act, 1967 (Orissa Act 13 
of 1967). 

118. The Orissa Land Reforms (Amendment) Act, 1969 (Orissa Act 13 of 

1969) . 

119. The Orissa Land Reforms (Amendment) Act, 1970 (Orissa Act 18 of 

1970) . 

120. The Uttar Pradesh Imposition of Ceiling on Land Holdings (Amend¬ 
ment) Act, 1972 (Uttar Pradesh Act 18 of 1973). 

121. The Uttar Pradesh Imposition of Ceiling on Land Holdings (Amend¬ 
ment) Act, 1974 (Uttar Pradesh Act 2 of 1975). 

122. The Tripura Land Revenue and Land Reforms (Third Amendment) 
Act. 1975 (Tripura Act 3 of 1975). 

123. The Dadra and Nagar Haveli Land Reforms Regulation, 1971 (3 of 

1971) . 

124. The Dadra and Nagar Haveli Land Reforms (Amendment) Regula¬ 
tion. 1973 (5 of 1973).] 

h [125. Section 66A and Chapter IVA of the Motor Vehicles Act, 1939 
(Central Act 4 of 1939).] 

126. The Essential Commodities Act, 1955 (Central Act 10 of 1955). 

127. The Smugglers and Foreign Exchange Manipulators (Forfeiture of 
Property) Act, 1976 (Central Act 13 of 1976). 


Schedule 9, Entry 104 
(1) After inclusion of the COFEPOSA in 
the Ninth Schedule by the Constitutional 
Amendment which came into force on 
10-8-75, Article 31-B of the Constitution 
becomes applicable to it. The effect is that 
after inclusion, any action taken under it 
cannot be challenged on the ground of in¬ 
fringement of fundamental rights. (1976) 1 
Cal LJ 148 (155) (DB) 


Schedule 9, Entry 125 

(1) Though Chapter IV-A of the Motor 
Vehicles Act is not open to any constitu¬ 
tional challenge having been included in 
the 9th Schedule of the Constitution, it is 
open to any aggrieved person to challenge 
anv Scheme on the ground that it is not a 
valid scheme as required by the provisions 
of Chapter IV-A of the Act. A 1977 SC 441 
(442). (1976 Jab LJ 851, Reversed.) 
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128. The Bonded Labour System (Abolition) Act, 1976 (Central Act 19 
of 1976). 

129. The Conservation of Foreign Exchange and Prevention of Smuggl¬ 
ing Activities (Amendment) Act, 1976 (Central Act 20 of 1976). 

130. «[***] 

131. The Levy Sugar Price Equalisation Fund Act, 1976 (Central Act 31 
of 1976). 

132. The Urban Land (Ceiling and Regulation) Act, 1976 (Central Act 
33 of 1976). 

133. The Departmentalisation of Union Accounts (Transfer of Personnel) 
Act, 1976 (Central Act 59 of 1976). 

134. The Assam Fixation of Ceiling on Land Holdings Act, 1956 (Assam 
Act I of 1957). 

135. The Bombay Tenancy and Agricultural Lands (Vidarbha Region) 
Act, 1958 (Bombay Act XCIX of 1958). 

136. The Gujarat Private Forests (Acquisition) Act, 1972 (Gujarat Act 
14 of 1973). 

137. The Haryana Ceiling on Land Holdings (Amendment) Act, 1976 
(Haryana Act 17 of 1976). 


and Land Reforms Act 


i & 


138. The Himachal Pradesh Tenancy 
(Himachal Pradesh Act 8 of 1974). 

139. The Himachal Pradesh Village Common Lands Vesting and Utiliza¬ 
tion Act, 1974 (Himachal Pradesh Act 18 of 1974). 

140. The Karnataka Land Reforms (Second Amendment and Miscellane¬ 
ous Provisions) Act, 1974 (Karnataka Act 31 of 1974). 

141. The Karnataka Land Reforms (Second Amendment) Act, 1976 (Kar¬ 
nataka Act 27 of 1976). 

* 42 ' The Kerala Prevention of Eviction Act, 1966 (Kerala Act 12 of 
lybo). 

cf 1969) The Thiruppuvaram Payment (Abolition) Act, 1969 (Kerala Act 19 
1969) 144 * The Sreepadam Lands Enfranchisement Act, 1969 (Kerala Act 20 of 

197mL JuAcrio ^ “ d Enfranchi *™ent) Act, 

(Kereta Act he 26 K of ra i9 a 7lT riVate ^ Assi «—Act, 1971 

Eerala Agricultural Works Act, 1974 (Kerala Act 18 of 1974) 

Of 1974 ). ala Cashew Factories (Acquisition) Act, 1974 (Kerala Act 29 

Kerala Chitties Act, 1975 (Kerala Act 23 of 1975) 

of 1976). 6 eraU Land Reforms (Amendment) Act, 1976 (Kerala Act 15 

_ 152 ~ The Kanam Tenancy Abolition Act, 1976 (Kerala Act 16 of 1976). 


Schedule 9 Entry 149 

ism (kHz j nclusi ° n of the Chitties Act, 
the nroti-tloi, „ th f Ixth Schedule and 

that C a nS t't U V 0n ’ ^ <hnve difficulty 6 to'hold 

of fundamental Ca rig^ e t s . aU Th k e ed very object 


'"elusion in the Ninth 
Schedule is to place the Act outside the 

T ?“ a< * , on the of violation 

nn 111 of , th ? Constitution. A challenge 

• S +?. Und r of violati on of fundamental 
rights is therefore not open after inclusion 

lV ela A (689 n 690) Sf Schedule ' 1979 Ker 
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153. The Madhya Pradesh Ceiling on Agricultural Holdings (Amend¬ 
ment) Act, 1974 (Madhya Pradesh Act 20 of 1974). 

154. The Madhya Pradesh Ceiling on Agricultural Holdings (Amend¬ 
ment) Act, 1975 (Madhya Pradesh Act 2 of 1976). 

155. The West Khandesh Mehwassi Estates (Proprietary Rights Aboli¬ 
tion, etc.) Regulation, 1961 (Maharashtra Regulation I of 1962). 

156. The Maharashtra Restoration of Lands to Scheduled Tribes Act, 
1974 (Maharashtra Act XIV of 1975). 

157. The Maharashtra Agricultural Lands (Lowering of Ceiling on Hold¬ 
ings) and (Amendment) Act, 1972 (Maharashtra Act XXI of 1975). 

158. The Maharashtra Private Forests (Acquisition) Act, 1975 (Maha¬ 
rashtra Act XXIX of 1975). 

159. The Maharashtra Agricultural Lands (Lowering of Ceiling on Hold¬ 
ings) and (Amendment) Amendment Act, 1975 (Maharashtra Act XLVII of 
1975). 

160. The Maharashtra Agricultural Lands (Ceiling on Holdings) (Amend¬ 
ment) Act, 1975 (Maharashtra Act II of 1976). 

161. The Orissa Estates Abolition Act, 1951 (Orissa Act I of 1952). 

162. The Rajasthan Colonisation Act, 1954 (Rajasthan Act XXVII of 
1954). 

163. The Rajasthan Land Reforms and Acquisition of Landowners* 
Estates Act, 1963 (Rajasthan Act 11 of 1964). 

164. The Rajasthan Imposition of Ceiling on Agricultural Holdings 
(Amendment) Act, 1976 (Rajasthan Act 8 of 1976). 

165. The Rajasthan Tenancy (Amendment) Act, 1976 (Rajasthan Act 12 
of 1976). 

166. The Tamil Nadu Land Reforms (Reduction of Ceiling on Land) Act, 
1970 (Tamil Nadu Act 17 of 1970). 

167. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Amendment Act, 1971 (Tamil Nadu Act 41 of 1971). 

168. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Amendment Act, 1972 (Tamil Nadu Act 10 of 1972). 

169. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Se¬ 
cond Amendment Act, 1972 (Tamil Nadu Act 20 of 1972). 

170. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Third 
Amendment Act, 1972 (Tamil Nadu Act 37 of 1972). 

171. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Fourth 
Amendment Act, 1972 (Tamil Nadu Act 39 of 1972). 

172. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Sixth 
Amendment Act, 1972 (Tamil Nadu Act 7 of 1974). 

173. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Fifth 
Amendment Act, 1972 (Tamil Nadu Act 10 of 1974). 

174. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Amendment Act, 1974 (Tamil Nadu Act 15 of 1974). 

175. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Third 
Amendment Act, 1974 (Tamil Nadu Act 30 of 1974). 

176. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Se¬ 
cond Amendment Act, 1974 (Tamil Nadu Act 32 of 1974). 


Schedule 9, Entry 155 
(1) Notification dated 24-2-1962 and the 
West Khandesh Mehwasi Estate (Proprie¬ 
tary Rights Abolition etc.) Regulation (1961) 
issued by Governor of Maharashtra — 
Struck down by High Court as being vio¬ 


lative of Article 19 (i) (f) — Subsequent 
inclusion of Regulation of 1961 in Ninth 
Schedule — Held that after inclusion its 
Constitutional validity could no longer be 
assailed. A 1978 SC 916 (918). (ILR (1969) 
Bom 584, Reversed.) 
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177. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) 
Amendment Act, 1975 (Tamil Nadu Act 11 of 1975). 

178. The Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Se¬ 
cond Amendment Act, 1975 (Tamil Nadu Act 21 of 1975). 

179. Amendments made to the Uttar Pradesh Zamindari Abolition and 
Land Reforms Act, 1950 (Uttar Pradesh Act I of 1951) by the Uttar Pradesh 
Land Laws (Amendment) Act, 1971 (Uttar Pradesh Act 21 of 1971) and the 
Uttar Pradesh Land Laws (Amendment) Act, 1974 (Uttar Pradesh Act 34 of 
1974). 

180. The Uttar Pradesh Imposition of Ceiling on Land Holdings (Amend¬ 
ment) Act, 1976 (Uttar Pradesh Act 20 of 1976). 

181. The West Bengal Land Reforms (Second Amendment) Act, 1972 
(West Bengal Act XXVIII of 1972). 

182. The West Bengal Restoration of Alienated Land Act, 1973 (West 
Bengal Act XXIII of 1973). 

183. The West Bengal Land Reforms (Amendment) Act, 1974 (West Ben¬ 
gal Act XXXIII of 1974). 

184. The West Bengal Land Reforms (Amendment) Act, 1975 (West Ben¬ 
gal Act XXIII of 1975). 

185. The West Bengal Land Reforms (Amendment) Act, 1976 (West Ben¬ 
gal Act XII of 1976). 

186. The Delhi Land Holdings (Ceiling) Amendment Act, 1976 (Central 
Act 15 of 1976). 


The Goa ’ Daman and Diu Mundkars (Protection from Eviction) Act, 
1975 (Goa, Daman and Diu Act 1 of 1976). 

Pondicherry Land Reforms (Fixation of Ceiling on Land) Act, 
1973 (Pondicherry Act 9 of 1974). 

_ ^Explanation.—Any acquisition made under the Rajasthan Tenancy Act 

1955 (Rajasthan Act III of 1955), in contravention of thi second provL to 

clause (1) of article 31A shall, to the extent of the contravention, be void.] 

[ a j by the Constitution (First Amendment) Act, 1951, S. 14 (18-6-1951). 

r l by the Constitution (Fourth Amendment) Act, 1955, S. 5 (27-4-1955) 

[c] Added by the Constitution (Seventeenth Amendment) Act, 1964, S. 3 (20-6-1964). 
[ d J J nserte <* by Constitution (Twenty-ninth Amendment) Act, 1972, S. 2 . 

[e] nser e by Constitution (Thirty-fourth Amendment) Act, 1974, S. 2. 

[f] Inserted by Constitution (Thirty-ninth Amendment) Act, 1975, S. 5 . 

[g] Omitted by Constitution (Forty-fourth Amendment) Act, 1978 , S. 44 . 

[h] Inserted by Constitution (Fortieth Amendment) Act, 1976, S. 3 . 


KASHMIR 

(a) After entry 64, the following entries shall be added, namely:— 

64A. The Jammu and Kashmir State Kuth Act (No. I of Svt. 1978). 

64B. The Jammu and Kashmir Tenancy Act (No. II of Svt. 1980). 

^ mmU and Kashmir Alienation of Land Act (No. V of Svt. 1995) 
■Jtt— and Kashmir Big Landed Estates Abolition Act (No. XVII 

64E tinn 36 f I ?°'. 6 ‘ H of 1951, da ted the 10th March, 1951, regarding Resume 
ion of Jagirs and other assignments of land revenue etc P 

64 Mct Xi‘v m of , a 9 n 7 d 6) KaShmir ReatUUti ° n ° f ^gaged Properties Act, 1976 


Il\ -tit Schedule 9, Entry 182 

Act (i9?3i B A 5 e ? torati ? n Alienated Land 

read with ’ ? Protected by Art. 31-B 

a with Schedule 9, Entry 182 of the 


S tU on° n P ° f J nd * a . and cannot be chal- 

mentai Haht U " d ™ mfr ‘ngement of funda- 
njental rights in Part III (1976) 2 Cal r r 

180 : A 1977 (NOC) 126. ' * L ' 
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64G. The Jammu and Kashmir Debtors* Relief Act, 1976 (Act XV of 1976).’* 
(b) Entries 87 to 124, inserted by the Constitution (Thirty-ninth Amendment) 
Act, 1975, shall be re-numbered as entries 65 to 102 respectively. 

Tenth Schedule.— [Repealed by Constitution (Thirty-sixth Amendment) 
Act, 1975, S. 5 (26-4-75)]. 


[THE] CONTEMPT OF COURTS ACT (70 OF 1971) 

[The text of the Act printed here is as on 29-8-80.] 

CONTENTS 


SECTIONS 

1. Short title and extent. 

2. Definitions. 

3. Innocent publication and distribution of 

matter not contempt. 

4. Fair and accurate report of judicial 

proceeding not contempt. 

5. Fair criticism of judicial act not con¬ 

tempt. 

6. Complaint against presiding officers of 

subordinate courts when not contempt. 

7. Publication of information relating to 

proceedings in camera not contempt 
except in certain cases. 

8. Other defences not affected. 

9. Act not to imply enlargement of scope 

of contempt. 

10. Power of High Court in punish con¬ 

tempts of subordinate courts. 

11. Power of High Court to try offences 

committed or offenders found outside 
jurisdiction. 

12. Punishment for contempt of court. 

STATEMENT OF Ol 


13. Contempts not punishable in certain 

cases. 

14. Procedure where contempt is in the 

face of the Supreme Court or a High 
Court. 

15. Cognizance of criminal contempt in 

other cases. 

16. Contempt by judge, magistrate or other 

person acting judicially. 

17. Procedure after cognizance. 

18. Hearing of cases of criminal contempt 

to be by Benches. 

19. Appeal. 

20. Limitation for actions for contempt. 

21. Act not to apply to Nyaya Panchayats 

or other village courts. 

22. Act to be in addition to, and not in 

derogation of other laws relating to 
contempt. 

23. Power of Supreme Court and High 

Courts to make rules. 

24. Repeal. 

CTS AND REASONS 


It is generally felt that the existing law 
relating to contempt of Courts is somewhat 
uncertain, undefined and unsatisfactory. 
The jurisdiction to punish for contempt 
touches upon two important fundamental 
rights of the citizen, namely, the right to 
personal liberty and the right to freedom of 
expression. It was, therefore, considered ad¬ 
visable to have the entire law on the sub¬ 
ject scrutinised by a special committee. In 
pursuance of this, a Committee was set up 
in 1961 under the Chairmanship of the late 
Shri H. N. Sanyal the then Additional Soli¬ 
citor General. The Committee made a com¬ 
prehensive examination of the law and pro¬ 
blems relating to contempt of Court in the 
light of the position obtaining in our own 
country and various foreign countries. The 


recommendations which the Committee 
made took note of the importance given to 
freedom of speech in the Constitution and 
of the need for safeguarding the status and 
dignity of Courts and interests of admin¬ 
istration of justice. 

2. The recommendations of the Committee 

have been generally accepted by Govern¬ 
ment after considering the views expressed 
on those recommendations by the State Gov¬ 
ernments, Union Territory Administrations, 
the Supreme Court, the High Courts and the 
Judicial Commissioners. The Bill seeks to 
give effect to the accepted recommendations 
of the Sanyal Committee. . . 

3. The notes on clauses explain in detail 
the provisions of the Bill—Gaz. of Ind., 29-Z- 
1968, Pt. II, S. 2, Ext., p. 104. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Act 45 of 1976. 


[THE] CONTEMPT OF COURTS ACT (70 OF 1971) 

[24th December 1971.] 

An Act to define and limit the powers of certain Courts in punishing con¬ 
tempts of Courts and to regulate their procedure in relation thereto. 

BE it enacted by Parliament in the Twenty-second Year of the Republic 

of India as follows:— _ „ _ , 

NOTE.— For J. C. Report see Gaz. of Ind., 23-2-70, Pt. II, S. 2, Ext., p. 33. 


Preamble for niore comprehensive legislation and lays 

(1) Contempt of Courts Act 1971 which down the law in respect of several matters 

replaces tne contempt of Courts Act 1952 is which hitherto had been the subject of judi- 
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1. Short title and extent.— (1) This Act may be called THE CONTEMPT 
OF COURTS ACT, 1971. 

(2) It exceeds to the whole of India : 

Provided that it shall not apply to the State of Jammu and Kashmir ex¬ 
cept to the extent to which the provisions of this Act relate to contempt of 
the Supreme Court. 

NOTE.— The Act has been extended to Sikkim by S. O. 2GR(E)/75 and enforced 
from 16-5-75 — See Gaz. of Ind., 16-5-75, Pt. II, S. 3 (ii), p. 1227. 


Preamble (contd.) 

cial exposition. Tt has also brought the law 
into line with modern trends of thinking in 
other countries respecting the powers of 
Courts to punish for contempt. 1975 Cri LJ 
1359 (1362) (DB). 

(2) Contempt of Courts Act (1971) is the 
statute which defines and limits the powers 
of Courts in punishing contempt of Courts. 
1976 Cri LJ 15R (159) (DB) (Ker). 

(3) Penal provisions under the Act of 1971 
do not violate Art 19 (1) of the Constitu¬ 
tion. TLR (1975) 2 Delhi 868 (894). 

(4) By reason of Section 13 of the Act 
the Courts will not initiate contempt 
proceedings unless the contemner substan¬ 
tially interferes or tends to interfere with 
the due course of justice. Even prior to 
1971 Act the law was no different: the 
Courts would not initiate proceedings for 
contempt without the due care and caution 
they deserve and could not act in cases 
where there was mere technical contemnt. 
IIJR 1 1 975' 2 Delhi R6R (R94V 

(5) Proceedings started under repealed Act 
Can be continued under that Act. 1973 

All Cri R 411 : 1973 All LJ 954. 

(6) The law relating to contempt as it 
stands in United States of America cannot 
be followed in India as the American Con¬ 
stitution does not contain any provision 
parallel to Article 19 (2> of the Constitution 
of India. A 1971 SC 1132 (1141, 1143) : 1971 
Cri LJ 844. 

Cases under Old Act of 1952. 

(7) Contempt of Courts Act (1952) cannot 

be held nugatory on the ground of absence 
of a definition of the term "contempt”. A 
1954 Pat 203 (206) : 1954 Cri LJ 533 (DB) ** 
A 1969 Delhi 201 (207) : 1969 Cri LJ 884 

(FB) ** 1968 Ker LT 299 (FB) ** A 1968 

Ker 301 (309) (DB). 

(8) Contempt of Courts Act (1952) does 

not put any unreasonable restriction on the 
fundamental rights of a citizen granted by 
Article 19 (1) (a) of the Constitution. A 1954 
Pat 203 (206) (DB) ** A 1969 Delhi 201 (206): 

1969 Cri LJ 884 (FB) •* A 1971 SC 1132 

(1141) ** 1968 Ker LJ 197 (FB). 


(9) Contemnt of Courts Act (1952) is not 
violative of Article 19 (1) (a) of the Consti¬ 
tution merely because by practice the High 
Courts do not take evidence in contempt 
cases. The very nature and purpose of con- 
Jfropt proceedings require speedy disposal. 
Court is bound to consider contemner’s aflft- 
aavit and follow the principles. Contemner 
ample safeguards. A 1967 Andh Pra 299 
l 3| l. 312) : 1967 Cri LJ 1470 (DB). 


"A” in the citation: 


[Vol. 10] 4 A. M. 33 


(10) Procedure under the Contempt of 
Courts Act (1952) provided for the summary 
trial of the contempt of Court is not viola¬ 
tive of Article 14. A 1968 Punj 217 (230) : 

69 Pun LR 673 (FB). 

(11) There is nothing invalid in practice 
and procedure followed in matters of con¬ 
tempt prior to Constitution on account of 
Article 21. A 1960 Pat 430 (440) : 1960 Cri 
LJ 1254 (FB). 

(12) There is no inconsistency of any kind 

between the Contempt of Courts Act (1952) 
and Article 13 inasmuch as Article 19 (2) 

forms part of Part III of the Constitution 
itself. A 1960 Pat 430 (440) : 1960 Cri LJ 
1254 (FB). 

(13) The Contempt of Courts Act is not a 
codifying and consolidating Ac* — It creates 
no new powers but merely recognises the 
powers which already exist and seeks to de¬ 
fine and limit them. A 1939 Oudh 131 (136. 
137) : 40 Cri LJ 421. 

(14) The Contempt of Courts Act has been 
enacted in order to remove doubts which 
had arisen as to the powers of a High 
Court but does not imply that the I.egi-la- 
ture recognised that no such power did in 
fact exist. A 1926 All 623 (632) : 48 All 7 1 ) 
(SB). 

(15) The offence of contempt may be com¬ 
mitted also in respect of proceedings that 
are imminent but not actually commenced 
provided the person charged with contempt 
had knowledge that proceedings were about 
to be launched When a proceeding can be 
called imminent mav sometimes be a dis¬ 
puted question and will have to be decided 
on the facts of a particular case but that 
is hardly a valid reason for holding that 
there can be no contempt if no proceeding 
is pending in Court. 1970 Lab IC 930 (935V 
(A 1953 All 600. Dissented from.) 

(16) Resort to contempt proceedings for 
the purpose of securing execution of the 
Court’s orders for the benefit of a private 
litigant is not to be encouraged . 1970 Mad 
LJ (Cri) 139 (DB) (Mvs). 

Section 1 

d) The C^de of Criminal Procedure can¬ 
not be applied to Contempt of Court petitions 
and hence an Advocate General cannot claim 
to prosecute the contempt oetition as a pub¬ 
lic prosecutor by virtue of Code of Criminal 

^ C f dU r^ 1975 Cri LJ 1359 0362) : TLR 

(1974) HP 827 (A 1966 Raj 170; 1942 
Nag LJ 449; A 1948 EP 61. Dissented from.) 

Cases under the Old Act of 1952. 

(2) The Act of 1952 does not deal with the 
offence of contempt of Courts which is pre¬ 
stands for AIR 
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2. Definitions — In this Act, unless the context otherwise requires. 

(at Contempt of Court” means civil contempt or criminal contempt; 

fb) civil contempt” means wilful disobedience to any judgment, decree, 
direction, order, writ or other process of a Court or wilful breach of an 
undertaking given to a Court; 

(c) •'r-minal contempt” means the publication (whether by words, spoken 
or written, or by signs, or by visible representations, or otherwise) of 
any matter or the doing of any other act whatsoever which— 

(i) scandalises or tends to scandalise, or lowers or tends to lower the 
authority of any Court; or 


SeHion 1 (contd.) 

judicial to the security of the State. Hence 
a State legislation dealing with such a kind 
of special contempt cannot be struck down 
as being repugnant to this Act which is one 
passed by the Parliament. A 1956 Punj 169 
(171 >: 1956 Cri LJ 1015 (DB). 

(3) The intention of contempt proceedings 
is solely not the enforcement of orders but 
to see that a person who has brought the 
authority and administration of law into 
disrespect ic punished. (1968) Mad LJ (Cri) 
766 • (1968) 2 Andh WR 587 (DB). 

(4) The law of contempt of Court is a 

special law within the meaning of Section 41, 

I. P C. Section 4 of that Act makes a con¬ 
tempt of Court punishable. Contempt of 
Court is, therefore, an offence within the 
meaning of Chap. TV of the I. P. C. and a 
de r enoe such as mistake of fact under Sec¬ 
tion 79. T. P. C would be open. II,R (1968) 
1 Her 384 (406) 1968 Ker LJ 197 (FB). 

(5) Except to the extent that certain forms 
of contempt in the face of the Court are 
described in Sections 175, 178, 179, 180 and 
228, I. P. C.. there is no statutory definition 
of the offence of contempt of Court al¬ 
though. of course, there is statutory recog¬ 
nition of su^h an offence in the Contempt of 
Courts Act. 1952. ILR (1968) 1 Ker 384 (404): 
1968 Ker LJ 197 (FB). 

(6) Contempt jurisdiction is reserved and 
exercised for what essentially brings the ad¬ 
ministration of justice into contempt or un¬ 
duly weakens, it, as distinguished from a 
wrong that might be inflicted on a private 
party by infringing a decretal order of 
Court. A 1970 Mad 14 (16) (DB). 

(7) Contempt is an offence not because of 
its capacity to cause damage to the party 
but because of its adverse effects to the 
cause of justice itself. A 1953 All 153 (157): 
1953 Cri LJ 402. 

SECTION 2 — SYNOPSIS 

1. General. 

2. Essentials of contempt. 

3. Civil Contempt. 

(A) W'lful disobedience. 

(B> Breach of undertaking. 

4. Criminal contempt. 

(A) Scandalizing the court. 

(B) Interference with the due course 
of judicial proceeding 

(C) Interference with administration 
of Justice. 

5. "Court” meaning of. 


1. General 

(1) Contempt of Court — Mens rea is 
not required 1980 Cri LJ 845: (1979) 2 AP 
LJ (HC) 363. 

(2i Expression 'contempt of Court’ though 
not statutorily defined, is not vague or in¬ 
definite. There is nothing unconstitutional 
in judicial determination by Courts as to 
the meaning of that expression. A 1969 
Delhi 201 (206, 207): 1969 Cri LJ 884 (FB). 

(3) The principal distinction between the 
civil contempt and the criminal contempt 
is that, whereas the function of taking ac¬ 
tion against a contemner in a civil con¬ 
tempt is to enforce compliance and not so 
much as to punish him; the function of pro¬ 
ceedings in a criminal contempt is to be¬ 
hold the majesty of the law and the dignity 
of courts In a civil contempt when there 
is compliance rarely a punishment is im¬ 
posed. except levying costs. In a criminal 
contempt normally a punishment would be 
imposed unless the contemner honestly re¬ 
pents and offers apology which is acceptable 
to the court as a genuine one. In a matter 
relating to civil contempt there is an order 
for the benefit of a party against some 
other party and the enforcement is for the 
benefit of one party against the other. On 
the contrary in a criminal contempt there 
is some kind of interference with the judi¬ 
cial proceedings or there is a scandaliza- 
tion of the courts to undermine their auth¬ 
ority. ILR (1977) Bom 1658: (1976) 2 UCR 
358 (Bom) (DB). 

(4) Doing of a thing in lawful manner 
empowered by the statute during the pen¬ 
dency of a case in a Court of law, by itself, 
cannot amount to a civil contempt under 
Section 12 nor can it be said to be a crimi¬ 
nal contempt under Section 15. In such a 
case, the question of mala fides or bona 
fides would not at all arise nor would it 
be relevant. A 1975 MP 134 (135, 136). 

(5) Proceedings ab initio void — All 
orders passed and all undertakings given 
would be void — Disobedience of orders or 
breach of undertakings does not amount to 
contempt of court. 1980 Mah LJ 404 (413). 

(6) Highly placed police officials dis¬ 
regarding order of Court — Even if order 
obtained by fraud remains valid unless re¬ 
vised — Violation amounts to contempt. 
1980 Cri LJ 57 : 1979 Pat LJR 174. 

(7) Contempt is of two kinds: (a) that 
which interferes with the due course of 
justice and pollutes the stream of justice 
in so far as it concerns parties to a cause, as 
for instance, when comments are made on 
a pending case; (b) that which is calculat- 
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(ii) prejudices, or interferes or tends to interfere with, the due course 
of any judicial proceeding; or 

(iii) interferes or tends to interfere with, or obstructs or tends to ob¬ 
struct, the administration of justice in any other manner; 

(d) "High Court” means the High Court for a State or a Union territory, 
and includes the Court of the Judicial Commissioner in any Union 
territory. 


Section 2 — Note 1 (corifdj 
ed to bring a Judge into contempt or lower 
his authority or to interfere with the law¬ 
ful process of the Court. A 1953 Orissa 33 
(38): 1953 Cri LJ 349 (DB). 

(8) There are three categories of con¬ 
tempt : (i) contempt in respect of orders of 
Court, (ii) contempt by letters or pam¬ 
phlets addressed to the Judge who is to de¬ 
cide the case with the intention either by 
threats or flattery or bribery to influence 
his decisions. and (iii) constructive con¬ 
tempt depending upon the influence of an 
intention to obstruct the course of justice. A 
1955 Andhra 156 (159) : 1955 Cri LJ 1028 (OB'. 


(9) Contempts of Court are of three kinds, 

namely, those which (1) scandalize the 
Court (2! abuse the parties concerned in 
causes before the Court or (3) prejudice the 
mankind against persons before the cause is 
heard. A 1938 Mad 248 (249) (DB) ** A 
1943 Lah 329 (325) : 45 Cri LJ 445 (FB) 

** A 1955 Hvd 264 (267) : 1955 Cri LJ 1590 
(DB) ** 1969 Ker LT 513 (519) (DB). 

(10) The subordinate authorities are 
bound to acauaint themselves with the deci¬ 
sions of High Court and in case these rul¬ 
ings are not followed in appropriate cases 
they are liable to be proceeded with for 
contempt. 1972 Tax LR 1952 (1953): 37 Cut 
LT 1232. 

(11) Appeal filed before Supreme Court 
— No ground for not complying with High 
Court’s order unless stay obtained 1978 Cri 
LJ 789 (All) (DB). 

(12) Justification cannot be pleaded in 
defence in contempt proceedings. A 1975 All 
*>2 (61) (DB). 

(13) Clause (ii). Section 2 (c) is strictly 
confined to judicial proceeding while 
clauses (i) and (iii' do not use the expres¬ 
sion 'the due course of any judicial pro¬ 
ceeding’ and therefore they are wide enough 
to cover the Court in its judicial as well 
as administrative capacity A 1973 Orissa 
844 (279) (FB). 

(14) Ordinarily until an accused is 

arrested it cannot be said that any pro¬ 
ceeding in a court are imminent against 
that person because he may never be 

arrested or he may be arrested after a lapse 
of months or years When an impugned 
statement though made before 
the accused was published after 
of the accused, the publication is 
ceedings are imminent and can 
matter of a charge for contempt 
A 1970 SC 1694 (1697). 

|A 1968 Ker 301 Reversed.! 

(15) The position of a contemner is that 
9* an accused person. Whoever alleges 
mat a contemner has disobeyed the orders 
passed by the Court has to prove this fact. 
At the same time it is not the reciuirement 
of law that oral evidence alone should be 
led to prove that the contemner had know- 


the arrest 
the arrest 
when pro¬ 
be subject 
of Courts. 


ledge of the order. Finding can also be 
given on the basis of circumstantial evi¬ 
dence brought on record. 1976 Tax LR 303 : 
(1975) 101 ITR 180 (DB) (Punj). 

(18) Educational Tribunal is a Court for 
all intent and purposes — High Court en¬ 
titled to entertain application of contempt 
of the order of the Educational Tribunal, if 
the order of the Tribunal has been wilfully 
disobeyed. (1978) 19 Guj LR 751 (757) (DB). 

(17) A member of the Board of Revenue 
while sitting as a Member of the State 
Transport Appellate Tribunal set up under 
the Motor Vehicles Act does not function 
as a Court within the meaning of the Con¬ 
tempt of Courts Act. 1971 All Cri R 182. 

(18) Order of Rent Controller and Appel¬ 
late Authority under Section 31 of W. B. 
Premises Tenancy Act has a force of a dec¬ 
ree of Civil Court. Such order being execu¬ 
table under the Code of Civil Procedure, 
the disobedience of such order is not a mat¬ 
ter which should be dealt with under the 
Contempt of Courts Act ILR (1971) 1 Cal 
23 (DB). 

(19) Substance of charge was that con¬ 
temners were guilty of criminal contempt 
having uttered words which tended to bring 
into contempt the authority of the court 
besides interfering with or obstructing pro¬ 
ceedings of Court — Matter falling within 
purview of Section 228 Penal Code — Ap¬ 
plication under Contempt of Courts Act not 
maintainable. 1977 WLN (UC) 265 (268) 
(DB) (Raj). 

(20) Section 456 of the Criminal Proce¬ 
dure Code (1974) corresponding to the Sec¬ 
tion 522 of the Code of Criminal Procedure 
of 1898 in express terms empower a Court 
to restore possession of immovable property 
when a person is convicted of an offence 
attended by criminal force or criminal in¬ 
timidation etc whereby any person has 
been dispossessed of any immovable pro¬ 
perty. Since there is no similar or even re¬ 
motely analogous provision thereto in the 
Contempt of Courts Act. 1971; there¬ 
fore. it would be inept to read any 
inherent power to pass such ancillary 
orders under the provisions of this statute. 
1977 Pun LJ (Cri) 342 : 1978 Cri LJ 612 (DB). 

2. Essentials of contempt.— ( 1 ) There is 

no contempt in refusing to obey orders of 
the Court where the party charged, with¬ 
out fault on nis part, is unable to comply 
therewith. 1979 Ker LT 346 (349) : ILR 

(1979) 1 Ker 497 (DB). 

(2) There can be no comprehensive or 
final definition of what would constitute 
contempt of Court; but anv conduct which 
has the effect of diminishi ng the prestige 
and authority of the Court, which is likely 
to lower the esteem of the Court in the 
minds of the public and which gives an 
impression that, with impunity, the orders 
of the High Court could be disobeyed by 
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Section 2 — Note 2 (contd.) 
mere stratagem or contrivance, would cer¬ 
tainly amount to contempt. (1969) Mad I/W 
(Cri) 25 (27, 28) (DB). 

[See also A 1953 Orissa 33 (38) : 1953 Cri 
LJ 349 (DB). (Any act which is calculated 
to disturb the confidence of the public in 
the unquestioned effectiveness of the orders 
of the Court even against the highest exe¬ 
cutive authority is contempt of Court.)l 

(3) Letter written by contemner to Union 
Home Minister regarding corruption in 
judiciary — Sole object in writing the 
letter was to invite the attention of the 
concerned authorities to increasing corrup¬ 
tion — No improper motive or malicious 
intention attributable — Not a fit case for 
taking action against contemner. 1978 Cri 
LJ 1440 (1444) : 1978 Raj LW 224 (DB) 

(4) Act of contemner must be calculated 
to obstruct or interfere with the course of 
justice and the due administration of law. 
ILR (1971) 1 Delhi 14 (FB). 

(5) A person cannot be punished for con¬ 

tempt of Court unless he is proved to have 
knowledge of the contents of the order of 
the Court which is alleged to have been 
violated. 1971 All WR (HC) 157 ** A 1972 

Pat 465 (472). 

[See also A 1970 SC 1767 : 1970 Cri LJ 
1520. (Contempt for breach of prohibitive 
order of Court — Knowledge of exact order 
sufficient — Official communication not a 
condition precedent when there is no rea¬ 
son to doubt authenticity of it.) ** 1974 Cri 
LJ 529 (536) (All) ** ILR (1971) 1 Cal 373. 
(Contempt proceedings — Appeal by con¬ 
temner against sentence of fine — Ad in¬ 
terim stay granted on last day for payment 
of fine — Communication of the order to 
Sheriff’s office by party’s Advocate cn 
same day — Advocate’s letter in absence of 
suspicion about its genuineness authenticity 
or bona tides should be accepted-as suffici¬ 
ent intimation of Court’s order.il 

[See however A 1972 Cal 84 (87, 88). (No 
liability will arise if the order claimed to 
have been flouted has not been served on 
the contemner but only communicated to 
him and the act complained of is anterior 
to such communication.)! 


(6) The mere statement in an applica¬ 
tion for transfer that a Magistrate is fri¬ 
endly with a party who happens to be an 
advocate and enjoys his hospitality or has 
friendly relations with him will not con¬ 
stitute contempt unless there is an imputa¬ 
tion of some improper motives as would 
amount to scandalizing the court itself ana 
»s would have a tendency to create dis¬ 
trust in the popular mind and impair tne 
ronfidence of the people in the 

A 1972 SC 989 (993 to 995) : 1972 Cri LJ 620. 

(7) Proceedings in contempt — Vague 
and general allegations not sufficient to 
make out a case for P^^dings in con- 
tempt of Court. 1972 UJ (SC) 462 (2) (463). 

(8) When allegations have been made 
and in the show cause notice fhose aileca- 
tions have been made mention of, the con¬ 
temner has to give some explanation to 
them provided he had knowledge. If that 
explanation in response to the show-cause 
notice turns out to be contemptuous to 
find fault with him for that would be like 
luring one into a trap. That by itself can¬ 


not constitute contempt which has to be 
proved dehors the same and independently. 
1977 Cut LR (Cri) 279 : 1977 Cri LJ (NOC) 
253 (Orissa) (DB). 

(9) Contempt — Stay order — Delay and 
laches in communicating it by superior 
authority to concerned authority — Latter 
carrying out the stayed action — Held, 
both authorities commit contempt — How¬ 
ever, unqualified apology accepted. 1978 
BLJ 717 : 1979 Cri LJ (NOC) 85 (DB) (Pat). 

[See however 1978 Cri LJ 612 (614) (DB) 
(Punj). (Order of allotment of land — 
Considerable delay in implementation — 
Consequent order of Naib Tahsildar direct¬ 
ing possession under challenge — Held 
that the inevitable delay in implementation 
by officials, not sufficient to hold that they 
were in gross contempt.)! 

(10) Injunction — Order of Court for 
imprisonment and attachment of property 
— Person to be arrested not specified nor 
particulars of property mentioned — Order 
illegal — Disobedience of order by Gov¬ 
ernment — Does not amount to contempt, 
A 1980 SC 600 (604) : 1980 Lab IC 384. 

(11) Party not applying for production of 
certain document by opposite party — Cir¬ 
cumstances under which opposite party re¬ 
fused to produce the same not known — 
It cannot be held that opposite party was 
guilty of contempt. ILR (1971) 21 Raj 209. 

(12) Contempt of Court — Judgment of 
Supreme Court declaring resolution of 
Town Municipal Council allowing conver¬ 
sion of certain lecture hall into a cinema 
hall as bad on ground of contravention of 
Town Planning Scheme — Chief Officer 
and President calling a meeting of Munici¬ 
pal Council which passed a resolution re¬ 
commending to Government to revoke the 
Town Planning Scheme — No direction 
given to the licencee to stop exhibition of 
the films in the hall as they had no power 
to do so — Held that Chief Officer and 
President were not guilty of any contempt 
but the licencee was guilty of contempt in 
exhibiting the films in the hall which 
could not be used as cinema hall according 
to the judgment of the Supreme Court. 
A 1976 SC 994 : 1976 Cri LJ 722. 

(13) Previous order by Civil Judge, in a 
suit for dissolution of partnership, for in¬ 
ventory at the instance of petitioner 
Subsequent suit in Munsif’s Court by 
plaintiff for injunction — Temporary in¬ 
junction granted — Order for inventory m 
effect nullified — In absence of prohibitory 
order by Civil Judge, issue of temporary 
injunction by Munsif, held did not amount 
to contempt. 1971 All WR (HC) 885. 

(14) Where pending a civil suit filed by 
the employee challenging the employer’s 
notice to terminate the contract of service, 
no interim injunction was asked for, and 
the employer issued second notice termi¬ 
nating the services, the employer’s act 
would not constitute contempt of Court 

The order terminating service does not 
threaten the employee to withdraw the 
whole or part of his suit. The mere circum¬ 
stance that the reliefs claimed have be¬ 
come infructuous on account of the termi¬ 
nation order would not establish contu¬ 
macy The plaintiff is free to amend his 
plaint and ask for a relief against the ter- 
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mination order. A 1974 SC 642 (644) : 1974 

Cri LJ 594. (A 1971 Cal 178, Reversed.) 

(15) Interim injunction to Electricity 
Board not to give effect to notification 
enhancing rate for supply of electricity — 
Increase of rates — Order clearly showing 
that payment was not to be made as per 
revised rates — No contempt of order of 
Court. (1980) 1 Cal LJ 528 (530). 

(16) Dismissal of teacher by management 

— Termination by Deputy Director of 
Education — High Court staying order of 
termination — Management not reinstating 
teacher nor allotting any work — Paying 
authority started giving salary — Held 
that there being no positive orders for re¬ 
instatement and payment of salary, if the 
manager thought that his suspension order 
revived, it cannot be said that he was 
guilty of contempt. 1977 All LJ 268 : 1977 
Cri LJ (NOC) 171. 

(17) The court while quashing the order 
of dismissal of a Government servant 
under Article 226 of the Constitution did 
not say anything about the consequential 
relief of arrears of salary. It was held 
that it could not be said that the Court 
had impliedly issued a mandamus requiring 
the Government to pay to the petitioner 
arrears of salary. Hence the failure of the 
Government or its officers to pay the 
amount did not amount to contempt. 1975 
Cri LJ 1283 (1286, 1287) (All). 

(18) Government servant — Termination 
of service — Order of termination is effec¬ 
tive after it is communicated to servant — 
Order by High Court maintaining status 
Quo — Termination order, however, already 
communicated before order of status quo — 
No contempt of court committed. 1973 
Chand LR (Cri) 445 (449) (Punj) ** ILR 
(1976) Him Pra 80 (84). 

fSee also 1980 UJ (SC) 142 (144) : (1980) 

1 Serv LR 526. (Incumbent relieved from 
post much before the Court granted main¬ 
taining status quo — Absence of order 
from Court directing authorities to rein¬ 
state incumbent — No contempt could be 
said to have been committed by the auth¬ 
orities.)) 

(19> Complaint case under Section 264, 
I- P. C. — Lawyers advising co-complain¬ 
ant to compromise or withdraw the case — 
No contempt of Court — It is open to the 
complainant to accept that advice or reject 
it. 1972 All Cri R 436 (438). 

(20) Complaint under Section 364, I. P C. 

— Some lawyers for accused obtaining 
signatures of other lawyers on vakalatnama 
to prevent them from accepting Vakalat¬ 
nama for the complainant — No action 
nnder the Act possible — Every person has 
got a right to engage as many lawyers as 
he chooses. 1972 All Cri R 436 (438). 

(21) Criminal complaint dismissed as 
compromised — No further action taken 
on it — No contempt if some Criminal act 
1 , s n . a S a i n committed against complainant. 
1971 Sim LJ (HP) 274. 

(22) i n law. there is nothing to indicate 
or suggest that before a party seeks to 
prosecute a Receiver in respect of an 

t/T e +i Ce commi tted by him with reference 
io tne property coming into his possession 


in the capacity of a Receiver, he must ob¬ 
tain the prior leave or sanction of the Court 
which appointed the Receiver. Therefore a 
party seeking to prosecute a Receiver can¬ 
not be held guilty of contempt (1970' 2 
MLJ 462 : 83 Mad LW 459. 

(23) A person cannot be prosecuted for 
committing contempt of Court if he is in¬ 
strumental in the breach of a convention 
which is against the law for, such a con¬ 
vention creates no legal obligation and 
cannot bind parties — Wrong information 
supplied by a party to his counsel with a 
view to secure wrongful gain cannot per 
se be declared to be contempt of Court A 
1959 All 211 (213) : 1959 Cri LJ 406 (DB). 

(24) Suit regarding a matter of national 
importance pending — Expression of opi¬ 
nion only about the matter which is of ex 
facie judicial nature is a contempt of court. 
(Obiter dicta). ILR (1971) 1 Delhi 14 (FR). 

3. Civil contempt.— (1) A civil contempt 
is a failure to obey the order issued for the 
benefit of the opposite party and the prin¬ 
cipal object of action taken in respect of it 
is to secure the enforcement of the order. 
A 1951 Pat 443 (444) : 52 Cri LJ 558 (DB) 

** A 1955 Mad 121 (129) (DB) ** A 1954 

Orissa 167 (170): 1954 Cri LJ 988 (DB) ** 
1964 (1) Cri LJ 449 (451) (Cal) (DB) ** 

0 961) 65 Cal WN 722 (DB). 


(2) Final order of appointment of re¬ 
ceiver passed by Court with consent of 
parties — Contemner undertaking to hand 
over talkies to receiver, and not to interfere 
in the running of the talkies — Flagrant 
breach of undertaking — Amounts to civil 
contempt. ILR (1979) 1 Delhi 280 ( 281 ) (DB). 

(3) The High Court can initiate contempt 

proceedings suo motu even in a civil con¬ 
tempt. No particular form of procedure is 
necessary so long as the proceedings are 
initiated giving an opportunity to the con¬ 
temner to defend himself. Article 21 of the 
Constitution is not in any wav violated 
thereby. A 1974 Mad 313 (316) : (1974) 1 

Mad LJ 155. 

(4) Declaratory judgment of High Court 
declaring that A was entitled to continue 
in service of Rubber Board until validly 
terminated — Chairman of Board not per¬ 
mitting A to resume his duties is guilty of 
civil contempt. 1976 Ker LT 879 (DB). 

(5) Framing of charges by Magistrate 
against an accused does not amount to 
'Civil Contempt’ except in special circum¬ 
stances. 1980 All L.T 892. 


(A) Wilful disobedience 

(5A) Disobedience has to be wilful but an 
element of obstinacy, rebellion or defiance 
need not. be present — ’Wilful’ has the 
same meaning in law of contempt as in 
other branches of law — No need to prove 
contumacity — It is synonymous with wil¬ 
fulness. A 1979 Delhi 202 (211) : ILR (1979) 
2 Delhi 156 (DB) 


[See also 1977 Cri LJ 1174 (1177) • 1976 

BL.TR 667 (Pat) (Civil Contempt — Essen¬ 
tial ingredient is ’’wilful disobedience” and 
not any or every disobedience due to vari¬ 
ous reasons. The expression connotes pur¬ 
poseful and clear intention to flout.) ** 1976 
Ker LT 879 (DB). (Expression "wilful” is 

intended only to exclude casual or acci- 
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Section 2 — Note 3 (contd.) 
dental or unintentional act.) ** (1971) 73 
Pun LR 344. (Wilful default required — 
Mere negligence not sufficient.)] 

(6) A contemptuous disobedience of the 
order of the High Court must necessarily 
interfere with and obstruct the administra¬ 
tion of justice and amounts to contempt. 
A 1973 Orissa 244 (270) (FB). 

(7) S D. M. Labouring under a bona 
fide impression that possession of land was 
not delivered to any party by the receiver 
— Receiver in fact handing over possession 


but failing to report action taken — Pro¬ 
perty attached as per orders of High Court 
under bona fide belief that possession was 
not handed over — Later on S. D. M com¬ 
ing to know of his mistake vacating order 
of attachment — S. D. M. not liable for 
contempt of Court. 1978 Raj Cri C 194 (195). 

(81 There can be wilful disobedience only 
if there is some material to indicate that 
the person proceeded against has custod 
or control of the documents ordered to be 
produced or that he was in a position to 
produce them in the Court and he wilfully 
kept them away from the Court 1978 Cri 
L.T 466 (467) ** (1977) 2 Mad LJ 464 (DB). 
(Appln No. 3219 of 1975. in C. S. No 85 of 
of 1970 D/- 19-10-1976 (Mad), Reversed.) 

(9) Merely because an order is enforce¬ 
able by a partv to the action in whose 
favour it has been made, it cannot be said 
that disobedience to it cannot be contempt 
of Court A 1973 Cal 483 (485). 

(10) Mere inaction on the part of the 

Government or its servants to take any ac¬ 
tion to reinstate a decree-holder whose dis¬ 
missal has been declared to be void or in¬ 
effective and grant him all the benefits and 
privileges of his service will not amount to 
contempt of Court, but, if the conduct of 
the particular Government servant, whose 
duty it is to give effect to the decree, shows 
that he has wilfully and deliberately re¬ 
frained from giving effect to the decision 
of the civil Court, a case of contempt of 
Court may arise. 1975 Cri LJ 679 (685 to 

687) : (1974) 2 Punj 56 (FB). 

(11) Arbitration proceedings — Injunc¬ 

tion granted by Court — Disobedience or 
order every day — Order of Court is meant 
to be obeyed and if the person chooses to 
disobey it every day he cannot avoid tne 
consequences by pleading that he has been 
previously punished This would to 

putting premium on contumacious disooea 
ence and reduce Courts to mere helpless 
spectator. 1980 Cri LJ (NOC) 109 

(D fl2) ) Where the attention of the contemn¬ 
ers was drawn to the fact that time 
bound orders of the Court were not carried 
oul and that as a result thereof the con¬ 
tempt petitioner was denied the benefit o 
the just relief granted to him by the Court 
and still they did not make further inqui¬ 
ries and even when they were warned of 
the consequences of contempt they per 
sisted in disregarding the order of the 
Court, the conclusion as to wilful disrega 
could justly be drawn. (1978) 19 Guj LR 
378 (383) (DB). 

(13) Contempt — Disobedience to writ of 
certiorari — Writ of certiorari quashing 
certain orders — Action in disregard ° 


such quashing amounts to disobedience. 1977 
Cri LJ 1174 (1178) : 1976 B LJR 667. 

(14) The Reader in the D. M.’s Court Is 
under a duty to accept a prohibitory order 
issued by the H. C. to the D. M. In refusing 
to accept the order and placing the same 
before the D. M. immediately on receiving 
the information of the order he wilfully 
disobeys and commits contempt of the High 
Court. 1974 Cri LJ 529 (539) (All). 

(15) For obeying the order of the Court, 
it is not necessary for the officer to ap¬ 
proach any of the higher authorities. They 
are obliged to obey the order of the Court 
irrespective of any advice given by super¬ 
iors. 1977 Cri LJ 1809 (1817) : (1978) 2 Mah 
LR 159 (DB) (Bom). 

(16) Orders of Courts — State officials 

must follow them — Their correctness or 
validity not to be judged by officials. 1975 
Cri LJ 1766 (1770) 1975 MPLJ 706 ** 1973 

Cri LJ 137 (140) : 1972 BLJR 199. 

TSee also A 1973 Ker 216 (217). (High 
Court’s direction to reconsider — Govern¬ 
ment’s refusal to reconsider the matter say¬ 
ing it to be unnecessary amounts to flout¬ 
ing the order of Court.) (Reversed on an¬ 
other point in 1975 Ker LT 551 : A 1975 
Ker 189.)1 

(17) High Court directing forest officer to 
release timber in favour of petitioner on 
his furnishing security — Security amount 
deposited — Obtaining orders for release 
of timber — Forest Officer refusing to 
comply with orders amounts to Contempt or 
Court. 1978 Sim LC 367 (HP). 

(18) Disrespect for orders of Courts — High 
Court directing its officer to serve rule nisi 
— Police officer behaving with him in nasty 
and irresponsible manner is reprehensible. 
(1969) 71 Pun LR 715. 

(19) Where a senior judicial Officer with 
an experience of 23 years, when serving as 
a Commissioner of Hindu Religious Endow¬ 
ments, Orissa, refused to be bound by a de¬ 
cided case of Orissa High Court on ground 
that he had moved the Supreme Court 
against that High Court decision and as such 
the matter was sub judice, while, in fact, 
only a petition was pending in High Court 
for certificate to appeal to Supreme Court, 
the judicial Officer was deliberately avoid¬ 
ing to follow the decision by giving wrong 
and illegitimate reasons and his conduct 
was clearly mala fide and amounted to dis¬ 
obedience and disregard of Court by acting 
in opposition to the authority, justice and 
dignity thereof and thereby bringing the 
administration of law into disrepute A 
1972 SC 2466 (2468, 2469): 1973 Cri LJ 19. 

(20) High Court during the writ proceed¬ 
ings ordered stay of the order of the Com- 
missioner of Endowments, Orissa. The order 
was communicated to the Commissioner 
still he took action to flout the stay order of 
the High Court. The Commissioner was 
therefore held to have committed contempt 
of High Court. 1972 (2) Cut WR 1876. 

(21) Stay of the orders of the Commis¬ 
sioner of Endowments of Orissa by High 
Court — Communication of stay orders to 
the Commissioner — Commissioner defying 
stay order and issuing orders for implemen¬ 
tation of orders stayed — Show cause notice 
to the Commissioner — Commissioner justi- 
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flying his action and not expressing regret 

— Held Commissioner was guilty of con- 
temDt of High Court. (1972) 2 Cut WR 1857. 

(22) Maintenance pendente lite and ex¬ 
penses of proceedings ordered to be paid to 
wife — Husband wilfully failing to comply 
with orders in order to harass wife — Hus¬ 
band guilty of contempt of Court. 1974 Pun 
LJ (Cri) 430. 

(23) Order of Court restraining alienation 
of suit land in any manner whatsoever — 
Party hardpressed to sell land to clear off 
taccavi loans and fine without permission 
of Court — Amounts to contempt of Court. 
1977 Pun LJ (Cri) 201 (204). 

(24) A corporation (Municipal Board in 
the case) is liable to be punished by im¬ 
position of fine and by sequestration for 
contempt for disobeying orders of competent 
Courts directed against them. A command 
to a Corporation is, in fact, a command to 
those who are officially responsible for the 
conduct of its affairs. If they, after being 
apprised of the order directed to the Cor¬ 
poration, prevent compliance or fail to take 
appropriate action, within their power, for 
the performance of the duty of obeying 
those orders, they and the corporate body 
are both guilty of disobedience and may 
be punished for contempt. A 1970 SC 1767 
(1770): 1970 Cri LJ 1529. 

(25) Disregard of Court’s interim injunc¬ 
tion — Contemner not party to proceedings 

— Having notice of injunction against him 
•— Contemner guilty — Apology accepted. 
1974 KLT 826. 

(26) Complaint for offence under Sec¬ 
tion 420, I. P. C. — Compounding — Acquit¬ 
tal on basis of undertakings — Breach of 
undertakings, held amounted to wilful dis¬ 
obedience of order of Court. A 1979 SC 
1536 (1536): 1979 Cri LJ 960. 

(27) Disobedience of Court’s order alleged 

— Order not produced — Action for con¬ 
tempt not possible. (1977) 79 Pun DR (D) 
145: 1977 Cri LJ (NOC) 10: 1977 Chand LR 
(Cri) 23 (Delhi). 

(28) Charge of contempt of Court for 
disobeying its order — Burden of Proof — 
Those who assert that alleged contemners 
had knowledge of order must prove this 
fact beyond reasonable doubt — In case of 
doubt benefit ought to go to person charg¬ 
ed. A 1970 SC 1767 (1770, 1771): 1970 Cri 
LJ 1520. 

(29) Every judgment-debtor has a right 
to challenge the decree in a superior court 
and to obtain the stay of its operation. If he 
proceeds to obtain such an order, it does 
not mean that he intends to disobey the dec¬ 
ree till the operation of the decree is 
stayed. A 1975 All 213 (214). 

(30) Contempt of Court — Petition for 
revoking licence to exhibit films on basis 

Supreme Court judgment — District 
Magistrate refusing to act on photostat 
copy of judgment unless a certified copy 
was produced and granting renewal of 
i'^nse for few days under bona fide belief 
that it was not prohibited by High Court 
judgment — No wilful disobedience — Held 
no contempt. A 1976 SC 994 (996): 1976 Cri 
LJ 722. 


(31) Proceedings for contempt are quasi 
criminal in nature and the Court must be 
satisfied about the guilt of the appellant 
beyond reasonable doubt, before action is 
taken thereon. Where a Court directs a 
party to produce a particular deed, but it is 
not proved that the document is in the cus¬ 
tody of the party so directed, his failure to 
produce it cannot be regarded as wilful and 
he cannot be convicted of contempt. A 1974 
Mad 313 (317, 318) : (1974) 1 Mad LJ 155. 

(32) Labour Court’s award ordering em¬ 
ployer to deposit amount for payment to 
employee — Writ petition by employer 
challenging award dismissed — In special 
appeal High Court by interim order per¬ 
mitting employee to withdraw half of 
amount deposited under award on condi¬ 
tion that if appeal was allowed amount 
drawn would be deducted from his Provi¬ 
dent Fund — Appeal allowed — Applica¬ 
tion by employer to enforce payment out 
of Provident Fund under High Court’s In¬ 
terim Order — Filing of objections by em¬ 
ployee held did not amount to contempt of 
High Court by wilful disobedience of its in¬ 
terim order. 1976 Cri LJ 359 (359): 1976 
All LJ 637. 

(33) Decree holding termination of services 
of employee and ordering reinstatement 

— Employee reinstated — No direction in 
the decree about payment of arrears of 
salary for a period prior to reinstatement 

— Competent authority having power to 
treat the prior period on duty or otherwise 
treated is as not on duty — Held there was 
sufficient compliance with the decree and 
there was no wilful disobdience or flouting 
of the decree. (1979) 1 Serv LR 190 (192) 
(DB) (Punj). 

(34) Disobedience of the order of High 
Court — Party injuncted from changing 
nature of the land by constructing build¬ 
ing — Party only putting roof on the build¬ 
ing constructed before the order reached him 

— No change in the nature of the land — 
No disobedience of the order of Court. 
(1974) 1 Cri LT 365 (Punj). 

(35) The petitioner was removed from the 
office of Pradhan of Gaon Sabha. He filed 
a writ petition and the court passed an in¬ 
terim order staying further proceedings for 
removal. Thereafter the officer took away 
from the petitioner the papers and docu¬ 
ments relating to the office of the Pradhan. 
Held, the act of the officer did not amount 
to disobedience of the interim order as the 
order of removal became effective as soon 
as it was passed and the interim order was 
of no utility and was not capable of bemg 
disobeyed. The recovery of documents from 
the petitioner, which he had kept without 
any authority of law, was not a part of pro¬ 
ceedings of removal and hence the officer 
had committed no contempt. (1975) 1 All LR 
670 (All). 

(36) Disobedience of compromise decree 
or consent order — Does not amount to con¬ 
tempt. A 1979 SC 1528 (1532) : 1979 Cri LT 952. 

(37) Wilful disobedience of orders of 
Court — Question as to — Mistaken advice 
given by counsel — Party acting due to 
misapprehension of the correct legal posi- 
tion and in good faith without anv motive 
to defeat or defy the order of Court — 
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Tendering unqualified apology — Not 
necessary to take a servious view 1977 Cri 
LJ 1809 (1819) : 1977 Mah LJ 508 (DB) (Bom). 

rsee also (1970) Mad LJ (Cri) 139 (Mys) 
(Misrepresentation of order of Court — 
Writ petition — Observation in the order 
in writ petition that petitioner was 
precluded from raising ground as to 
principles of natural justice not being fol¬ 
lowed as the same was not taken in affida¬ 
vit in support of writ petition — Held, 
order gave room for doubt whether peti¬ 
tioner was under bona fide belief that such 
a ground could be taken in a suit to be 
filed subsequently by the petitioner — It 
could not be held that petitioner was wil¬ 
fully making any misrepresentation while 
making above allegation in her suit.) ** ILR 
(1970) Cut 1130. (Disobedience to orders of 
court — Though conduct of opposite party 
was not only not commendable but also was 
objectionable there was no intention to dis¬ 
respect court or its authority — No con¬ 
tempt.)) 


(38) Disobedience of the order of Court 
•— Prohibitory order — No authorised copy 
sent to the respondents — Respondent show¬ 
ing willingness to obey if authorised order 
received — No disobedience of the order of 
the Court. (1974) 1 Cri LT 421 (Punj). 


(39) Disobedience to orders of Court — 
Application for contempt that respondent 
violated order for staying operation of order 
against petitioner during pendency of appeal 

— Principle that contemner should not be 
permitted to proceed further in a case un¬ 
til he is purged of contempt — Applica- 
bilty — Principle is too wide subject to 
various exceptions — Basis of facts cannot 
also be overlooked — Contempt not prima 
facie established — Principle would not 
apply. A 1974 Cal 69 (73. 74). 

(40) Order of reversion of A and promo¬ 
tion of B to that Post passed on 31-5-1974 

— Stay of it passed on 6-6-1974—Post that 

A avoided service of order on 1-6-1972 till 
6-6-74 — B assuming charge of the post on 
1-6-1974 — Order of promotion takes 

effect immediately it was passed ir¬ 
respective of the date when it was commun¬ 
icated to A or B — Held; There was no 
wilful disobedience of stay order by the 
authority passing the orders of reversion of 
A and promotion of B. ILR (1976) HP 80 (85). 

Case law under the old Act of (1952) 

(41) An action by way of a writ is an 

action in personam and disobedience of the 
order therein is Dunishable in contempt. A 
1954 Hyd 33 (33) (DB) ** A 1969 SC 329 

(335). 


(42) It is competent for the person against 
whom a writ has been issued to raise the 
objection, at any point of time th at the 
writ is not in conformity with judgment or 
is in excess thereof. A 1965 Cal 484 (487, 
488) : 1965 (2) Cri LJ 471. 

(43) Disregard of an order in rem such 
as grant, of probate, is contempt. (19o8) l 
Mys IJ 273. 

(44) However highly placed the State 
official may be. who is responsible, he may 
be sent to prison by the High Court if he 
is guilty of flouting the orders of the Hign 
Court or of interfering with the course of 
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justice or with the right of a subject to 
come to the Court for redress of his grie¬ 
vances. A 1952 Cal 562 (563) : 1952 Cri LJ 
1255 (DB). 

(45) Disobedience to an order of injunction 
would be a contempt although the order 
was passed in circumstances in which the 
Court was not justified in passing it. (1950) 
55 Mys HCR 148 (149, 150) ** A 1969 Andh 
Pra 47 (54) : 1969 Cri LJ 149 (DB). 

[See however 1966 Raj LW 637 : ILR 
(1966) 16 Raj 756 (DB).l 

(46) The person who acts in contraven- 
tion of order restraining him from proceed- 
ing with a certain action commits a con¬ 
tempt despite the fact that he acted in the 
belief undei advice that the order is wrong 
m law. A 1937 Cal 601 (602). 

(47) Person wilfully disobeying order of 
Court prohibiting him from performing 
marriage of minor in his custody, is guilty 
of criminal contempt, a 1940 Nag 203 (207): 
41 Cri LJ 803. 

(48) Disobedience to an order by Chief 

Judge of Presidency Small Cause Court 
under Section 6-A, Mussalman Wakf Act, 
directing to furnish accounts within 30 
days on the plea that the property in res¬ 
pect of which it is made is not wakf pro¬ 
perty. amounts to Contempt of Court. A 
1942 Bom 154 (154) (DB). (Affirmed in 

A 1945 PC 147). 

(49) Accused evading warrant of arrest 
and misrepresenting in revision application 
that he was in jail is guilty of contempt of 
Court. A 1940 All 386 (387): 41 Cri LJ 741 
(DB). 

(50) It is a serious contempt to assault, 
ill-treat or threaten a process-server or a 
bailiff engaged in his duty. A 1959 Punj 
627 (629) : 1959 Cri LJ 1466. 

(51) The failure of a Counsel to comply 
with the order of the Court which while 
refusing him permission to withdraw from 
the cause directed him to conduct the case 
amounts to a contempt of the Court. A 1958 
Mad 122 (125). 

(52) If a third party interferes with the 
property although alleging himself to be the 
representative-in-interest of the party under 
restraint and the latter merely keeps quiet 
without in any way aiding or abetting him 
he canr.ot be said to have committed a con¬ 
tempt by disobeying the order of Court. A 
1938 PC 295 (299, 300) *♦ A 1965 Orissa 222 
(224): 1965 (2) Cri LJ 796 (DB). 

(53) Although a direction which a Court 
Is authorised to give by a statute may, in 
the context in which the word direction is 
used in the statute. amounts to an order, 
the disobedience of which would be con¬ 
tempt, a direction which the Court is auth¬ 
orised to give only in its consultative capa¬ 
city cannot amount to any such order. A 
1945 Sind 81 (89. 92, 93) (FB) ** 1964 (1) Cri 
LJ 362 (365, 366) (All). 

(54) Violation of an order which is of an 

ambiguous and contingent character the 
directions in it being dependent on certain 
other facts which are left undetermined by 
the order cannot amount to a contempt. A 
1958 Cal 474 (481) : 1958 Cri LJ 1162 ** 

(1967) 9 Law Rep 141 (DB). 

(55) Disobedience to an order of Court 
made without jurisdiction does not amount 
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to a contempt. A 1949 Lab 131 <155): 50 Cri 

LJ 598 <FB). 

[But see A 1966 Mad 53 (55. 56): 1966 Cn 
LJ 146 (DB).l 

(56) Where a Commissioner while execut¬ 

ing the order of Court, exceeds in his rights, 
disobedience to him does not amount to 
contempt of Court. A 1959 All 211 (213, 

214) : 1959 Cri LJ 406 (DB). 

(57) Where a decree directed the General 
Manager of the Eastern Railway to with¬ 
draw forthwith the order of suspension 
passed against the plaintiff, disobedience of 
the mandatory injunction will not ipso facto 
constitute contempt of Court if the time pre¬ 
scribed by Section 82 (2). C. P. C. has not 
expired. A 1960 Cal 454 (455) : 1960 Cri LJ 
903 (DB). 

Wilful disobedience necessary. 

(58) Disobedience of orders of Court in 

order to constitute punishable contempts 
must be wilful. A 1953 Nag 179 (180) : 1953 
Cri LJ 1025 ** A 1951 Orissa 230 (231) (DB) 
*♦ A 1960 SC 190 : 1960 Cri LJ 282. (A 1952 
Orissa 215, Reversed.) ** 1968 Cri LJ 268 

(270) (Punj) ** 1968 Cr LJ 704 (Punj) ** 
A 1967 All 295 (299) : 1967 Cri LJ 682 ** 
1966 All Cri R 413: 1966 All WR (HC) 693 
** A 1965 Cal 484 (486) : 1965 (2) Cri LJ 471 
** A I960 All 231 (234) : 1960 Cri LJ 442 

(DB). 

(59) The mere unintentional disobedience 
to judgment order or process of Court 
amounts to a contempt in theory only and 
does not render the respondent liable to 
punishment. A 1954 Pat 513 (520): 1954 Cn 
LJ 1593 (DB) ** A 1957 Pat 528 (533) : 1957 
Cri LJ 1156. 

TSee however 1964 (1) Cri LJ 449 (453) : 
68 Cal WN 693 (DB).l 

(60) Knowledge of the order of Court and 
the deliberate disregard of it are essential 
to constitute contempt. A 1952 Cal 919 (927) : 
1953 Cri LJ 136 ** A 1955 All 483 (486) : 1955 
Cri LJ 1223 (DB) ** ILR (1953) 3 Raj 85 
(92) ** (1968) 2 Andh WR 587 (DB) ** A 
1969 Andh Pra 47 (53) : 1969 Cri LJ 149 (DB) 
** A 1969 Punj 60 (62) : 1969 Cri LJ 320 
(DB) ** A 1967 All 394 (396. 398) : 1967 Cri 
LJ 980. 

[See also (1968) 2 Andh WR 208 (DB) ** 
1969 Cri LJ 1571 (1573) (DB) (Delhi) ** A 
1958 Punj 180 (182) : 1958 Cri LJ 685 ** A 
1965 Orissa 222 (224) : 1965 (2) Cri LJ 796 

(DB).l 

(61) There can be no disobedience by a 
person of an order passed by a Court which 
has not been brought home to him by per¬ 
sonal service on him in the manner re¬ 
quired by law A 1952 Mad 180 (180): 1952 
Cri LJ 389 a 1952 Cal 702 (705) ** (1968) 
70 Punj LR 214: 1968 Cur LJ 116. 

(62) Mere non-attendance in Court where 
there is no credible evidence of the sum¬ 
mons having been served on a person is not 
sufficient to show that he has committed 
the offence of contempt of the summons. 
A 1952 Pat 243 (244) : 1952 Cri L.T 796. 

. (63) In the matter of a prohibitory order 
Jt is not necessary that the order should 
have been served upon the party against 
whom it has been granted in order to jus¬ 


tify committal for breach of such an order, 
provided it is proved that the person com¬ 
plained against had notice of the order 
aliunde. A 1962 SC 1089 (1093) : 1962 (2) Cri 
LJ 236 *• A 1964 Assam 92 (97, 98) : 19 
(2) Cri LJ 139 (FB) ** A 1962 Pat 280 (281, 
282): 1962 (2) Cri LJ 87 (FB) ** A 1947 
Bom 468 (471). 

(64) In the case of prohibitive orders, the 

fact that they were not served on the offi¬ 
cers concerned is not a defence to their 
liability for contempt of Court, if they came 
to know of the orders from a source whose 
authenticity they cannot doubt. (1967) 1 
Andh WR 129 (DB) ** A 1968 SC 1348 
(1350): 1968 Cri LJ 1514 ** (1968) 2 Andh 

WR 208 (DB). 

Disobedience by Public Officers or 

Courts. 

(65) An officer who deliberately disobeys 
the order of the Court and the officer by 
whose negligence such disobedience became 
possible both must be held to have com¬ 
mitted contempt of the Court which passed 
the order. A 1958 Orissa 69 (74): 1958 Cn 
LJ 541 ** A 1968 Delhi 208 (210) : 1968 Cri 
LJ 1265 (FB). 

(66) Intentional disobedience to an order 
of a superior Court amounts to a contempt 
on the part of the subordinate judicial offi¬ 
cer. A 1952 All 56 (58) : 1952 Cri LJ 223 ** 
A 1953 Madh B 60 (61): 1953 Cri LJ 570 
•* A 1961 SC 1367 (1370): 1961 (2) Cri LJ 
438 ** A 1967 All 394 (396, 398): 1967 Cri 
LJ 980 ** 1966 All WR (HC) 204 ** A 1961 
Ker 194 (196) : 1961 (2) Cri LJ 89. 

(67) Order by High Court to Officer — 
He cannot judge correctness of order him¬ 
self and take any action contrary to or 
inconsistent with the same on the basis of 
his own judgment. A 1969 Mad 232 (233). 

(68) A subordinate judicial officer who 

avoids or circumvents the order of the 
Superior Court commits contempt of Court. 
A 1950 Dacca 19 (Prs. 19. 20) : 51 Cri LJ 
1561 (DB) ** A 1955 All 161 (162) : 1955 Cri 
LJ 436 (DB) ** 1967 Cri LJ 1441 (1442) 

(Pat). 

(69) Failure to return the documents to 
the record of Appellate Court, after ex¬ 
press notice, is an act of grave contempt on 
the part of the party concerned. 1962 Ker 
LT 354. 

(70) Appeal against conviction by accused 
dismissed by High Court and accused direc¬ 
ted to surrender to bail — Additional Dis¬ 
trict Magistrates not carrying out orders — 
Time allowed to accused which was in con¬ 
travention of Rule 43 (5) of the Criminal 
Rules and Orders — Additional District 
Magistrates members of Indian Adminis¬ 
trative Service inexperienced in Court pro¬ 
cedure and relying on Bench Clerk — Held, 
that the Additional District Magistrates 
were guilty of contempt of Court but in the 
circumstances High Court would accept 
apology tendered by them — Laxity in judi¬ 
cial administration in the District deplored. 
A 1969 Cal 602 (604) (DB). 

(71) An officer of Court such as a receiver 
commits contempt of Court if he fails to 
obey an order of the Court even w’here the 
breach complained of is a failure to pay a 


"A" in the citations stands lor AIR 
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sum of money. The fact that somebody has 
stood surety for the payment cannot render 
him immune from the consequences of his 
disobedience. A 1932 Bom 638 (641, 642). 

(72) Where a Court Sub-Inspector delibe¬ 
rately flouted the order of Court for confin¬ 
ing the accused in the jail and confined 
him in the Court lock-up by obtaining an 
order from the sub-divisional officer to en¬ 
able him to do so it was held that both he 
and the sub-divisional officer who passed 
the order on the mere representation of the 
Court Sub-Inspector and without even as- 
certaining what were the terms of the order 
of the Court had committed contempt. A 
1951 Pat 451 (2) (452. 453) (DB). 

| See also A 1968 Bom 273 (277): 1968 Cri 
LJ 903 (DB) 1 

(73) An officer who is charged by an 
order of Court, passed in favour of a party, 
with the duty of giving effect to it com¬ 
mits contempt by his failure to do so for a 
long time although such failure is not due 
to any intention to flout the order. A 1951 
Cal 397 (398) (DB) 

[But see 1968 Cri LJ 704 (Punj).l 

(74) An officer to whom summonses are 
sent by Court for service upon a subordi¬ 
nate of his commits contempt by refusing 
to serve the same unless such refusal is 
based on the ground of non-availability of 
the subordinate officer. A 1958 Raj 293 
(294) : 1958 Cri LJ 1348. 

(75) Failure by Police to make any re¬ 
port on the matter referred to them under 
Section 202, Cr. P. C., is a contempt of the 
authority of the Magistrate. A 1959 Mani¬ 
pur 30 (31): 1959 Cri LJ 742. 

(76) A municipal commissioner even 
though he has the power to decide a ques¬ 
tion of title as between an applicant for 
permission to build and a party opposing 
the application would be committing a con¬ 
tempt if he were to exercise that power 
and refuse the permission where the ap¬ 
plicant in a proceeding before the High 
Court to which the municipal corporation 
was a party had obtained a direction to the 
corporation to give the permission and leave 
the objecting party to get his title decided 
in a civil suit A 1958 Andh Pra 170 (172): 
1958 Cri LJ 349 


(77) Although a bailiff in attempting to 
deliver possession used force in a manner 
which was not warranted by the rules of 
the High Court a charge of contempt of 
Court was held could not be sustained 
against him A 1956 Cal 249 (253): 1956 Cri 
LJ 734 (DB). 

(78) Where all that the Government un¬ 
dertook before Court in a proceeding was 
that certain confiscated goods will not be 
sold within a month from the date on 
which their order in revision is communica¬ 
ted to the petitioner it was held that the 
Government did not commit a contempt by 
not deciding the revision within a month. 
\ 1957 SC 478 (482). 

(79) The disobedience of directions of the 
High Court by a subordinate court which 
is not intentional but which is only due to 
its carelessness and ignorance of the law 
does not amount to contempt of Court. A 
1953 Pat 99 (100): 1953 Cri LJ 816 (DB) M 


A 1967 Andh Pra 219 (229): 1967 Cri LJ 

984 (DB). 

(80) Where a mandatory direction issued 
by the High Court to certain officers was 
not served on them personally they cannot 
be committed in contempt for a disobedi¬ 
ence of the direction. A 1953 Cal 96 (98): 
1953 Cri LJ 306. 

(81) Where the District Magistrate, being 
away on tour when an order of the High 
Court releasing certain detenus reached his 
office, was not aware of it and some delay 
was caused due to the inexperience of his 
clerks in releasing the detenus it was held 
that he had committed no contempt. A 1953 
SC 436 (437): 1953 Cri LJ 1837. 

(82) But for the fact that the order had 
not been communicated to him in time by 
his superior officer the Magistrate would 
have committed a contempt of the High 
Court by proceeding with the trial of a 
case notwithstanding the stay order passed 
by the High Court. A 1952 Orissa 167 (167): 
1952 Cri LJ 924 •• A 1969 SC 189 (193): 
1969 Cri LJ 401. 

(83) A Magistrate cannot be said to com¬ 
mit a contempt of Court by not taking ac¬ 
tion on an order of a Superior Court deli¬ 
vered to him at his house. A 1956 All 417 
(420): 1956 Cri LJ 852 (DB). 

(84) A person ordered to be released on a 
writ of habeas corpus cannot be arrested 
before he reaches home only under a civil 
process. Therefore if he is arrested under a 
warrant of commitment issued under Ben¬ 
gal State Prisoners Regulation 3 of 1818 
immediately on release, even in the Court 
itself when it is not sitting or within the 
precincts of the Court when it is sitting, it 
would not amount to a contempt. A 1945 
Cal 107 (119) (SB). 

(85) An order of allotment of land by the 
Rehabilitation Authorities is not a proceed¬ 
ing for delivery of possession, and, there¬ 
fore such an order made with full know¬ 
ledge of an order of the High Court staying 
proceedings for delivery of possession does 
not amount to contempt of Court. (1951) 53 
Pun LR 276 (277). 

(86) The failure of a subordinate Judge 
or Magistrate to enquire into the truth of 
the information given to him by a party by 
the production of a letter from the advo¬ 
cate who appeared in the superior Court to 
the effect that the superior Court has order¬ 
ed stay of the proceedings pending before 
him and to stay the proceedings according¬ 
ly would not amount to a contempt of 
Court. A 1951 Pat 494 (497): 52 Cri LJ 638 
(DB) ** A 1954 Pat 554 (555) : 1954 Cri LJ 
1789 *• A 1961 SC 1367 (1370): 1961 (2) Cri 
LJ 438. 

[But see A 1969 Pat 151 (153) ** A 1960 
Orissa 18 (20, 21, 22): 25 Cut LT 53 : 1950 
Cri LJ 261 (2) ** A 1959 Punj 205 (205): 

1959 Cri LJ 643: 61 Pun LR 321.1 

Disobedience by third parties. 

(87) Where party is not bound by an 

order of the Court his disobedience thereto 
is no contempt even though his interest is 
only an interest derived from the party 
against whom the order was made. A 1952 
Cal 452 (453) : 1952 Cri LJ 971 ** A 1938 

PC 295 (299, 300): 17 Pat 770 ** ILR (1950) 
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All 333 (3451 (DB) ** A 1962 Pat 280 (282) : 
1962 (2) Cri LJ 87 (FB). 

[But see (1968) 2 Andh WR 208 (DB) ** 
ILR (1964) Andh Pra 571 <DB)/| 

(88) A direction given by Under Secre¬ 

tary to Board of Revenue to Magistrates 
to ignore decision of State High Court, 
which is binding on them, is a flagrant in¬ 
terference with administration of justice by 
Courts and clear contempt of Court. A 1961 
SC 1315 (1316): 1961 <2) Cri LJ 437. 

(ILR (1958) Cut 496, Affirmed.) 

(89) A writ issued in equity binds only 

the person named therein and therefore 
the disobedience of it by any other person, 
although he claims interest through the 
person bound, would not amount tc con¬ 
tempt. A 1949 Pat 39 (40) : 49 Cri LJ 639 
(SB) ** A 1967 Andh Pra 219 (226) : 1967 

Cri LJ 984 (DB). 

(90) A Court has undoubted jurisdiction 

to commit for contempt a person not in¬ 
cluded in an injunction and/or not a party 
to the action, who knowing of the injunc¬ 
tion, aids and abets a defendant in com¬ 
mitting a breach of it. A 1967 Andh Pra 
219 (226) : 1967 Cri LJ 984 (DB) ** 1968 

Cri LJ 671 (672) : 72 Cal WN 927 ** A 1965 

Orissa 222 (224) : 1965 (2) Cri LJ 796 (DB). 

(91) An order of injunction passed 

against a Municipal Corporation is binding 
upon all individuals who act on behalf of 
the corporation even though they were 
not parties to the suit in which the order 
was passed and if those persons with 
knowledge of the order disobey it they 

would become liable for contempt. A 1958 

Punj 180 (183) : 1958 Cri LJ 685 

(B) Breach of undertaking 

(92) Breach of undertaking given to 
Court is a serious matter and amounts to 
contempt of Court. 1979 UJ (SC) 528. 

(93) Breach of an undertaking recorded 
k.V the court will amount to contempt only 
when the undertaking is apart from an 
agreement between the parties which the 
Court has accepted and when the disobedi¬ 
ence is wilful. Where, in an eviction suit 
an agreement between the parties under 
which the tenant was to pay up the arrears 
b.v a particular date was recorded by the 
court but the tenant failed to do so due to 
losses in his business and difficulty in 
collecting money, held the breach did not 
amount to contempt. 1970 All LJ 1077. 

'94) A party cannot be committed for 
contempt on the ground that upon one of 
tne possible constructions a breach of the 
undertaking given to the Court had been 
(•mm it ted. and for the purpose of relief of 
this character, the undertaking must be 
clear and the breach must be clear be- 

yond a u question. 1970 Mad LJ (Cri) 139 

(Mys). 

(95) Breach of an undertaking in con¬ 
sent decree — Breach must be wilful and 
»ot merely casual, accidental or uninten- 
nal to amount to contempt. On facts 
?o« h held wilful 0973) 77 Bom LR 107. 
<»oi Consent decree — Breach of under- 
WKmg given to Court — Held, undertaking 

and l e S il l rights being entirely 
nerent and separate matters, despite 


rights of parties to obtain stay of execu¬ 
tion, breach of undertaking to Court 
amounts to contempt of Court. A 1976 Cal 
475 (477). 

(97) Order passed in view of undertaking 

— Order held not mere consent order — 
Its breach amounted to breach of injunc¬ 
tion of Court. A 1976 SC 1909. 

(98) Consent decree — Term — 'A' 

entitled to execute decree for possession in 
case ’B* committed default and B giving an 
undertaking to deliver possession to ’A’ 
whenever he becomes liable to deliver pos¬ 
session — ‘B’ refusing to deliver possession 
to ’A’ under the terms of the decree — 
'Held on facts that the undertaking 
given by B was an additional safeguard 
and not an alternative remedy given to A 
and the breach of the undertaking by B 
amounted to contempt ot Court. (1973) 77 
Bom LR 107. 

(99) Where in an eviction case the ten¬ 
ant applied for extension of time and he 
undertook to surrender the premises un¬ 
conditionally on a particular date the 
undertaking is given to the Court and not 
to the other party. If he does not honour 
the undertaking he is liable for contempt. 
1972 Ker LJ 259 : 1972 Ker LT 869 

(100) Rent control case — Tenant giving 
undertaking to vacate premises within <i 
particular period and making paymeni 
damages till he would remain in possession 

— Breach of undertaking amounts to con¬ 
tempt as undertaking has the same force 
as injunction made by Court (1980) 1 
Rent LR 584 (589) (Delhi). 

(101) On tenant giving undertaking to 
vacate premises appeal in H. C. dismissed 

— Deliberate breach of undertaking — 
Tenant is guilty of contempt. A 1980 Delhi 
39. 

(102) Conditional stay order passed by 
Court not on basis of undertaking by party 

— Compliance of condition left to discre¬ 
tion of party — Party not complying — No 
contempt of Court. 1977 Cri LJ 365 (All). 

Case law under the old Act of 1952 


(103) Breach of an undertaking given to 

a Court by a party in a pending proceed¬ 
ing on the faith of which the Court sanc¬ 
tions a particular course of action is mis¬ 
conduct amounting to contempt. A 1955 
Cal 182 (183) : 1955 Cri LJ 654 (DB) ** A 
1929 Bom 417 (417) ** A 1953 Cal 627 

(629) : 1953 Cri LJ 1414 (DB) ** (1964) 68 
Cal WN 148 (DB) ** 1964 All Cr R 358 : 
1964 All WR (HC) 504. 

|But see (1966) 7 Law Reports 326 : 

(1966) 2 Mys LJ 288 (DB) 1 

(104) Where an order restraining a cer¬ 
tain party from doing something was pass- 
ed after he had given his undertaking not 
to do that thing his disobedience amounts 
to contempt even though the order was 

afcrfu 945 ?db, A 1932 Cal 705 (707> • 

A P erson commits contempt of 
? akin # a false representation in 
f p Pp lcatl °n for the purpose of obtain- 

776 a tqHR OU Xf, ^o^J 966 AH WR < HC > 
‘ • 1966 All Cri R 484 

a decrp^ h f ere - he * Court sta y* execution of 
JLu* C • for e J ec tment on the judgment- 
debtor giving it an undertaking to vacate 
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by a certain time judgment-debtor’s fail¬ 
ure to vacate accordingly amounts to con¬ 
tempt. ILR (1946) 2 Cal 499 (508) ** (1963) 
67 Cal WN 819 (DB) ** 1961 (2) Cri LJ 222 
(224, 225) (Cal). 

(107) Since in case of compromise, a 

Court can accept an undertaking from a 
party to the suit, before the decree record¬ 
ing the terms of compromise is passed, 
such undertaking can be enforced by pro¬ 
per committal proceedings for contempt. A 
1950 Bom 336 (337) ** (1938) 42 Cal WN 

203 (205). 

(But see A 1960 Madh Pra 280 (282) : 

1960 MPLJ 642.1 

(108) In case of a consent decree passed 
by a Court, disobedience of the undertak¬ 
ing given by one of the parties to the 
other party does not amount to contempt. 
A 1951 Pat 231 (237) (DB) ** A 1948 Cal 
294 (296) : 49 Cri LJ 567 ** 1967 All LJ 442 
** A 195P Puni 322 (323, 324) : 1959 Cri LJ 
809 : 61 Pun LR 372. 

(109) The failure to keep to the terms of 

an undertaking to the Court when the 
undertaking cannot be considered to be an 
unqualified one cannot be treated as a 
contempt. A 1952 Cal 591 (593, 594) : 1952 

Cri LJ 1301 ** (1964) 68 Cal WN 148 (DB). 

(110) Litigants before the High Court 
would not be permitted to break the under¬ 
takings they gave before it nor would they 
be permitted to have recourse to the orders 
of a Subordinate Court in the prosecution 
of their scheme to flout the orders of the 
High Court. A 1952 Cal 669 (670) : 1952 
Cri LJ 1385. 

4. Criminal contempt.— (1) Criminal con¬ 
tempt cannot be confused with contumaci¬ 
ous conduct. A 1977 SC 1334 (1335) : 1977 
Cri LJ 1003. (A 1975 All 52, Reversed.) 

(2) An act of criminal contempt must be 

tested on the touchstone of its ponten- 
liality for scandalising or lowering the 
authority of any Court or interfering or 
tending to interfere with or obstruct the 
administration of justice in any manner. 
Therefore, it is not necessary that the con¬ 
sequences of actually scandalising or 
lowering the authority of> the Court or ob¬ 
struction or interference with the adminis¬ 
tration of justice must result. 1973 Cri 
LJ 1211 (1214, 1215) (All). 

(3) Contempts which are criminal con¬ 
sist in a conduct which offends the ma¬ 
jesty of law and undermines the digniti' of 
Court. A 1951 Pat 443 (444) : 52 Cri LJ 558 
(DB) ** A 1954 Orissa 167 (170) : 1954 Cri 
LJ 988 (DB). 

(4) Every abuse of the process of the 
Court may not necessarily amount to con¬ 
tempt of Court; abuse of the process of the 
Court calculated to hamper the due course 
of a judicial proceeding or the orderly ad- 
ministration of justice is a contempt of 
Court A 1980 SC 946 <949 to 951) : 1980 
Cri LJ 684. 

(5) The Munsif who occupied a room in 
the Dak Bunglow initially with the per¬ 
mission of the S. D. O. passed an order of 
temporary injunction in a suit instituted 
in his Court restraining the S. D. O. from 
evicting a judicial officer from the hut¬ 


ment attached to the Dak Bunglow. After 
the order was served on the S. D. O. he 
wrote to the Munsif to vacate the room in 
the Dak Bunglow, locked the room and 
later on ordered for an inventory to be 
made of the personal effects and Court- 
records found in the room. No official rea¬ 
son was given for the extraordinary steps 
taken to evict the Munsif. 

Held, that the act had a tendency to 

obstruct or interfere with the course of 

justice, besides lowering the authority of 
the Munsif in the estimation of the public 
and amounted to contempt of Court. (1970) 
Assam LR 259 (DB). 

(6) Posting of teachers — Order of 

Court — Slight delay in posting caused 

due to the Municipal Council requiring to 
consider its own arrangements — Does 
not amount to criminal contempt. (1976) 43 
Cut LT 540 (545) (DB). 

(7) Application for injunction restraining 
opposite parties from constructing house — 
No interim injunction issued — Only no¬ 
tice given — Opposite party proceeding 
with construction work — They have not 
committed any criminal contempt. 1979 
Ker LT 262 (269) (DB). 

(8) Application to Court — Not a single 
application bona fide — Every application 
a daring 'raid’ on the Court and each 
found to be abuse of Court — Calculated 
to obstruct the due course of judicial pro¬ 
ceeding and administration of justice — 
Amounts to criminal contempt. A 1980 SC 
946 (950 ; 951). 

(9) In cases involving matters of national 
importance, if the matter concerned is ex 
facie of a judicial nature, any public dis¬ 
cussion or expression of opinion about the 
matter, which has to be decided by the 
Court, would be actionable for contempt 
The matter of appointment of Chief Justice 
of India, involved in this case, could no! 
be said to be such a matter. ILR 1974 (1) 
Delhi 1. 

(10) News item regarding Supreme 

Court decision — Contemner alleging that 
news item was motivated account 
as obtained from Chief Justice and other 
Judges of High Court — Contemner held 
guilty under Section 2 (c) (i) and (ii). 

1976 Cri LJ 405 (411) : 1975 Cut LR (Cri) 
383 (FB). 

(11) Resolution of Bar Association that 
Chief Justice was not acting in fair and 
independent manner but favouring parti¬ 
cular section of Bar in passing notifications 
under Clause 14 of U. P. High Courts 
(Amalgamation) Order, 1948 — Members 
actively associated with resolution and 
responsible for its publication in news¬ 
papers are guilty of "criminal contempt”. 

A 1975 All 52 (63, 64) (DB). 

(12) Publication in press of notification 
appointing Commission of Enquiry under 
Section 3 of Commissions of Enquiry Act 
whether amounts to contempt of Court 
when some of the matters which were 
subjects of enquiry by the Commission 
are connected with the criminal revision 
pending before the High Court — Held, 
it did not amount to contempt of Court 
particularly when the notification is pub¬ 
lished in whole and not in part. 
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The fact that some of the matters which 
were connected with the criminal revision 
petition were the subject of inquiry by the 
commission of inquiry, would not attract 
liability for contempt of court. A 1972 SC 
1515 (1519, 1520) : 1973 Cri LJ 453. 

[See also A 1973 Cal 233 (241). (It is now 
well-settled that since the Commission of 
Inquiry, in conducting the inquiry, is per¬ 
forming a statutory duty, although such 
inquiry may be parallel in nature, the 
question of contempt of Court would not 
arise merely because of the pendency of 
identical questions before a Court of law, 
Civil or Criminal, and no injunction can 
be issued restraining the Commission of 
Inquiry from proceeding with the inquiry 
or restraining the State Government or 
any other authority from publishing the 
report of the Inquiry Commission.)1 

(13) No distinction can be made between 
judicial and administrative functions per¬ 
formed by a Judge and vilificatory criti¬ 
cism of Judge functioning even in purely 
administrative matters amounts to criminal 
contempt. ILR (1975) 2 Delhi 868 (DB). 

(14) If a letter containing allegations of 
his mala fide action is addressed to the 
Judge it would amount to contempt of 
Court and not only the defamation of the 
Judge. (1974) Chandi LR (Cri) 174 (DB). 

(15) Scandalising the Court — Distinction 
between defamation of a Judge and con¬ 
tempt of Court explained — It is onlv when 
publication is calculated to interfere with 
due course of justice that it will be puni¬ 
shable as contempt. A 1971 SC 221 (230) : 
1971 Cri LJ 268. 

(16) Letters written by accused to Judi¬ 
cial Magistrate — Language used having 
*ttect of scandalising and lowering his 
authority and also substantially interfering 
with course of justice — Contemner puni¬ 
shed. 1976 Cri LJ 1958 (1962) (DB) (Kant) 

(17) Notification by Chief Justice in exer¬ 
cise of power under Clause 14 of U. P. 
High Courts (Amalgamation) Order (1948) 
r~ Concurrent jurisdiction conferred on 
Lucknow Bench and Allahabad Bench in 
regard to cases of certain districts of U P. 
formerly under jurisdiction of Oudh Chief 
Court — Resolution by Avadh Bar As¬ 
sociation criticising that notificnt : on — 
scandalous remarks against Chief Justice in 
the resolution that he acted in partisan 
manner under influence of Allahabad Bar 

Members of Association (actively as¬ 
sociated with resolution) were punishable 
f °r criminal contempt — No protection 
available to such members under Art. 19 
of the Constitution. A 1975 All 52 (59. 60, 
®1) (DB). 


(18) The contemner’s averment that he 
entertained an apprehension that the Hieh 
e-°urt may impose substantive punishment 
tind may refuse bail is a contumacious as- 
bersion on the Court that it dons not ex- 
,^ 1Se its judicial powers according to the 
r acts and circumstances of the case and the 
ourt is already determined to impose sub- 
» n . e P uni<5 hment and refuse bail. This 
^(^sion clearly comes within the mischiel 
21 4 ; Action 2 (c) (i) and (iii) A 1973 Orissa 
244 (281, 282) (FB). 


(19) If a Judge is suspected to have acted 
mala fide and in corrupt manner the pro¬ 
per procedure is to report the matter to the 
High Court instead of giving a notice con¬ 
taining contemptuous matter. An Advocate 
has no duty to warn a Judge against cor¬ 
rupt action and commit contempt of Court. 
(1974) Chandi LR (Cri) 174 (DB). 

(20) Using of insulting language in face of 
Presiding Officer of Court — Contemners, 
guilty of contempt of Court. A 1979 (NJC) 

96: ILR (1978) 2 Punj 63: 1979 Cri LJ 
(NOC) 165 (FB). 

(21) Case of criminal contempt — Charge 
though not criminal is of quasi-criminal 
nature and must - be proved beyound rea¬ 
sonable doubt. 1976 MP LJ 456 (460) (DB). 

(22) Prisoner entitled to be released by 
the operation of Section 397-A, Cr. P. C 
— Superintendent of Jail refusing to release 
him under bona fide misconception — Sup¬ 
erintendent is not guilty of contempt. 1977 
Cri LJ 79 : 1976 J & K LR 499. 


(22A) If a matter amounts to criminal con¬ 
tempt the same is cognizable by a Division 
Bench and an application for proceedings 
for criminal contempt can be moved either 
by the Advocate General or by a party 
with the consent in writing of the Advo¬ 
cate General. 1980 All LJ 892. 

(A). Scandalizing tlie Court 

(23) The allegation that “justice is sold’* 
or “justice is auctioned” by judiciary, is not oily 
serious, but heinous type of scandalising the 
Court. Although such a serious and grave con¬ 
tempt deserves to he punished with deterrent 
punishment of imprisonment of maximum term o! 
6 months, but when the unconditional apology 
had been tendered and the contemner was 
really repentant of his action, and no effort 
was made at all to plead any justification or to 
rai.se controversy of the factj ends of justice 
was thought to be met by punishing the con¬ 
temner with a fine of Rs. 100/- only, in addi¬ 
tion to acceptance of apology. 1980 WLN 270 
(280, 284, 285, 286. 287) : 1980 Raj LW 230 
(DB). 

f-See also A 1970 SC 2015 (2018, 2019. 

2024) : 1970 Cri LJ 1670. (Where a person 
charged the judiciary as “an instrument of op¬ 
pression” and the judges as “guided and domi¬ 
nated hv class hatred, class interests and class 
prejudices, instinctively favouring the rich 
against the poor”, it is clearly an attack upon 
Judges calculated to raise a sense of disrespect 
and distrust of all judicial decisions.) 00 1974 

Cri TJ 428 (429, 430) (All). (An editorial in a 
newspaper written in a reckless spirit emplov- 
>»« the most intemperate language makiu<’ 
vweeping allegations against the Bench and the 
Bar held amounts to contempt.)] 

(24) Criticism of judiciary bv press _ Deri¬ 

sion on the question whether discretion to take 
action For contempt of Court should be exer¬ 
cised one way or the other must depend upon 

totality of facts and circumstances of the 
cave. A 1978 SC 727 (733, 734). 

(25) A publication by newspaper s editor of 
news scandalising magistrate attracts Sec. 2 (c) 

I hat the editor has not been the author of the 
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impngneid news item constitutes no defence for 
him to escape liability for contempt of the 
Court, inasmuch as he is obliged to remove 
disparaging remarks appearing against the 
Court, in the articles for publication. However, 
the accused-editor having tendered unqualified 
a P o logy and under the circumstances, was let 
oft with a warning. ILR (1973) 52 Pat 358 

[See also A 1975 All 52 (65) (DB). (Person 
who gwes publicity to a scandalising attack on 
a Judge or Court is a s much guilty of criminal 
contempt as the person who makes the attack.)] 

. .P u k^ ca tion of articles in newspaper 
describing a Judge as corrupt, incompetent and 
m the habit of abusing his powers amounts to 
contempt committed by scandalizing the Court 

148 !DBWJ T Ki (a|) °° 1979 Cri LJ (NOC) 

[See also 1973 All LJ 954. (Allegation of 
use of improper means in obtaining adjourn¬ 
ment, on acceptance of money by advocate or 
at the instance of Magistrate — Amounts to con¬ 
tempt of Court within the section.) 00 A 1971 
SC 221 (225, 226. 231) : 1971 Cri LJ 268. 
(Newspaper article containing scandalous alle¬ 
gations against High Court Judge — Article 
calculated to obstruct administration of justice 
~r Article exceeding bounds of fair and reason¬ 
able criticism —- Clear imputation of impro- 
priety, lack of integrity and oblique motives to 
a Tudge in matter of deciding a suit which un¬ 
doubtedly constituted contempt of Court.) 00 
1973 Cri LJ 1340 (1342) (Raj). (Publication of 
news item which creates and tends to create an 
apprehension in the minds of the people regard¬ 
ing the integrity, ability or fairness of the Pre¬ 
siding Officer of the Court and also to deter 
actual and prospective litigant from placing 
complete reliance upon the court’s administra¬ 
tion of justice can be punished summarily as 
contempt.) oe 1974 Chandi LR (Cri) 174 (DB). 
(Tt is the grossest contempt to allege that a 
Judge had acted with prejudice, bias and malice 
in Hie course of his judicial duties, that he 
decided a case not according to his own con¬ 
victions but to please somebody else and that 
he had abused his power as a judge and acted 
dishonestly and in bad faith. The fact that 
these scandalous allegations were contained in 
a notice under Section 30 of the Civil Proce¬ 
dure Code would not prevent them from being 
contempt of Court.) 00 (1970) 72 Pun LR 822. 
(Issue of a notice under Section 80 of Civil 
P. C. to the Judge casting aspersions on the 
integritv and impartiality of the Judge and 
threatening him that if he ordered execution of 
the alleged non-executable decree in question, 
he would be personally liable for repavment of 
the amount and damages to the judgment- 
debtor. amounts to scandalising the Court.) ] 

(27) Judgment criHcised even if vitiated by 
errors, imputation of unfairness, bias or dis- 
honesty to the Judge amounts to scandalous 
attack on Court, punishable under the Act. 
1976 Cri LJ 158 (162) (DB) (Ker). 

(23) Action for contempt of Court — Proof 
that judgment criticised was rendered wrong, 
held, foreign to the issue — Contemner’s 
honest belief in the truth of his statements by 
itself was no defence. 1976 Cri LJ 158 (159) 
(DR) (Ker). 

(29) Scandalizing the Court — Notice sent 
to Judge by litigant imputing mala tides and 


threatening legal action — It amounts to cri- 
1 Q 7 R cv nt T e T 1 ?r t 4 /r/r,?n^! cation is not necessary. 

1 L i 7 46 (74 ? } (DB K ( Andh P'a). 

(oUJ Scandalous and scurrilous notice sent td 
Judge by litigant — It amounts to criminal con- 
tempt Fact that notice was sent after dis- 

?« (749)’ff»B™ a (Andh° 1978 Cri U 

(31) Scandalising the Court — One has right 
to express fair criticism of act or conduct of 

& : 'mif Sflj 26 a r City ' A 1971 SC 221 

t j 32) , a . sc ? n <?aIous attack is made on a 

judge in his administrative or other capacity of 
non-adjudicatory nature, it can amply form 

(62) S (DB) C ° ntempt proceedin S s - A 1975 All 52 

[See also A 1973 Orissa 244 (271) (FB). (Offi¬ 
cial capacity cannot be differentiated into judi- 
cml and administrative capacities. They are 
inter-linked. Any aspersion on the administra¬ 
tive capacity of the Judges or the Court which 
undermines, lowers, or tends to undermine or 
lower its authority and dignity bv imputing 
motives so as to create a distrust in the public 
mind as to the capacity of Tudges to mete out 
even-handed Justice, is scandalising the Court.)] 

(33) Even though a letter containing serious 
allegations against the presiding officer of a 
Criminal Court may have been aelivered in pri¬ 
vate capacity to a Magistrate it may still lead 
to the consequences which are regarded as the 
essence of criminal contempt. In such circum¬ 
stances the absence of publication is whollv im¬ 
material. 1973 Cri LJ 1211 (1216) (All). 

(34) Where the accused, a Judicial Officer, 
against whom disciplinary proceedings and con¬ 
tempt proceedings were pending, on decision in 
disciplinary proceedings before the latter pro¬ 
ceedings. alleged that the Chief Justice got the 
other Judges who participated in the discipli- 
narv proceedings and the contempt proceedings 
to be decided subsequently, committed to a parH- 
cular view in the contempt proceedings by 
making them party to the order in disciplinary 
proceedings, the allegation being without 
foundation and a scurrilous allegation on im- 
parHalitv of such other Judges and their worthi¬ 
ness of being Tudges as such, amounted to con¬ 
tempt. 1974 Cri LJ 70 (72. 73) (SB) (Orissa). 

(35) T.etter to Chief Justice, Supreme Court 
about conduct of District Judge — Suggestion 
also made that High Court will not make pro¬ 
per enquirv as he was related to Chief Justice 
— Held, it amounted to contempt. 1976 Cri 
L] 440 (444) (DB) (Orissa). 

[See also A 1974 SC 710 (720, 723, 724) : 
1974 Cri LJ 631. (Suspension of judicial offi¬ 
cer bv High Court — Allegations of mala fides, 
bias, improper motive and . prejudice against 
High Court judges in grounds of appeal to 
Governor — Amounts to gross contempt/)] 

(36) Questioning judgment of High Court and 
calling it as incorrect by a subordinate authority 
is gross violation of judicial discipline and 
amounts to contempt of Court. (1972) 74 Pun 
LR 693. 

(37) Contemner’s prayer of choosing Judges 
merelv because some have expressed adverse 
views is itself a gross contempt. A 1973 Orissa 
244 (286) (FB). 

(38) Baseless allegations against an officer of 
Court reflecting adversely on the working of 
Court — Persons making are guilty of contempt 
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of Court — Unfounded allegation that the 
Stenographer of the Court wrongly transcribed 
the order of the Court as a result of which a 
direction for the payment of salary was includ¬ 
ed instead the suspension allowance in the order 
reflects adversely on the working of the Court. 
1978 Cri LJ 789 (DB) (All). 

(39) The act of in'orming a Court that some 
one is trying to scandalize it. and describing the 
manner in which the Court is sought to be so 
scandalized, by itself would not result in com¬ 
mitting contempt of Court. 1976 Cri LT 507 
(511) (DB) (All). 

(40) False statement cannot scandalise or 
lower the authority of any Court — Does not 
amount to criminal contempt. 1980 UPLR (Cri) 
9 (10) (DB) (All). 

(41) Altercation in the Chambers of the 
MunsifF-MagiVrate between Advocate and Court 
clerk S — Held that it was no more than a 
mere small tiT of which no one should have 
taken any serious notice. S’s complaint demon¬ 
strates that what next happened in the Court 
hall was a mere verbal wrangle when the Court 
was not in session. Such small skirmishes 
through which there is no ‘deposing of the 
authority, justice or dignity of the Court', do 
not constitute contempt of Court. (1969) MLJ 
(Cri) 659 (661) (DB) (Mvs). 

(42) High Court Judge addressing on politi¬ 
cal controversies — If on facts it appears that 
the Judge did say things or matters about poli¬ 
tics, such utterances or views or observations 
will be the personal opinions expressed by the 
Judge, and, therefore, the protective umbrella 
of the Court cannot be used by wav of bring¬ 
ing critics on the charge of contempt of Court. 
A 1977 SC 809 (812) : 1977 Cri LJ 579. 

(43) Proceedings for contempt for scandalizing 
the Court — Committals for such contempt do 
not become obsolete and in such a situation the 
Judge need not institute action for libel. A 
1971 SC 221 (230) : 1971 Cri LJ 208. 

Case Law under the old Act of (1952) 

(44) Anything done or published, which Is 

calculated to bring a Court or a Judge of that 
Court into contempt or lower his authority is a 
contempt inasmuch as it would amount to 
scandalizing a Court or a fudge. A 1950 Sind 
LJ’J! S 51 Cri LJ 810 (FB) 00 A 1940 Sind 
239 : 42 Cri L J 1 (FB) °’° a 1958 Orissa 

J? 8 (171) : 1958 Cri LT 1055 (DB) 00 A 1969 

?™sa 026) : 1969 Cri LJ 763 (DB) 00 

’ 8 £ er LT 299 ,FB) °° A 1967 CaI 153 (157) : 
loci £ n ’ LJ 350 (DB) 00 A 1966 Cal 411 (419) : 

122? 9. n . L J 883 °° A l 937 Cal 216 (229) 00 A 

, 19R4 Cal 572 (578. 579, 581, 582, 583) : 1964 
(2) c , Cri LJ «60 (DB) 00 A 1962 All 315 (327, 
328) : 1962 (2) Cri LJ 1 (FB). 

,Tl* e 1 ? w of contempt with reference to 
(i, „ j . . . • , i- as enunciated by 

the decisions of the Indian Courts and the Privy 
J-ouncil on the date of the Constitution is “exist- 
jaw within penning G f ArHole 19 (2) 
?L 9 V " p Constitution. ILR (1968) 1 Ker 384 

1522) ; 1968 Ker LJ 197 (FB). 

nn! 4 ? 9 ont J em P t , b V scandalising the Court is 
anv to T defamation or aspersions against 

• f . Particular Judge or bench and in connection 
f qmo .? ny particular case but would embrace de- 

CW T ° r as P ersions cart against a whole 
19R7 general. A 1935 All 1 (2. 5) (DB) 

1967 Andh Pra 299 (322) : 1967 Cri LJ 1470 


(DB) 00 A 1961 Pat 437 (438, 439) : (1961) 2 
Cri LJ 674 (FB). 

(47) Scandalising the Court may manifest it¬ 
self in various ways, but in substance, it is an 
attack on individual judges or the Court, as a 
whole, with or without reference to particular 
cases, casting unwarranted and defamatory as¬ 
persions upon the character or ability of the 
judges. A 1967 Andh Pra 299 (317) r 1967 Cri 
LJ 1470 (DB) 00 A 1970 Bom 48 (51). (Direct 
attack through newspaper article against parti¬ 
cular trial judge by calling his judgment of con¬ 
viction as strange and whimsical — Article also 
containing sweeping remarks ridiculing entire 
lower judiciary — Article falls under category 
of scandalizing Court and constituted contempt 
of Court.) 

1 48) The ground on which unjustified and ex¬ 
cessive criticism of the judiciary is treated as 
contempt of Court is that such unwarranted, un¬ 
justified and unoccasioned malicious criticism 
tends to undermine the prestige and dignity of 
the judiciary. A 1970 Bom 48 (52). 

(49) Contempt is not confined to cases which 
— interfere with the administration of jus¬ 
tice in pending cases. Any conduct, even 
though it may be after the termination of a 
pending case, is contempt of Court where it 
tends to bring the authority of a Court into dis¬ 
respect or when it amounts to an insult offered 
to the Judge or the dignitv of the Court. A 
1926 All 623 (628) (SB) 00 A 1935 Cal 419 (429, 
430) : 36 Cri LT 1053 (FB) 00 A 1958 Punj 
273 (280) : 1958 Cri LJ 952. (Imputation of 
corruption levelled against Tudge.) 00 \ 1967 

Andh Pra 299 (323) : 1967 Cri T,T 1470 (DB) 

00 \ 1966 All 588 (589) : 1966 Cri LT 1261 

00 A 1960 Orissa 132 (136) : I960 Cri T,T 11 *>o 
A 1961 Pat 1 (9. 10) : 1961 (1) Cri IJ 134 

00 A 1959 Pat 373 (373, 374) : 1959 Cri LJ 

1013. 


(50) Rajasthan Co-operative Societies Act 
(13 of 1965). Sections 37 and 77 (3) — Inter¬ 
locutory order passed under Section 77 (3) bv 
Assistant Registrar to stay proceedings before 
Magistrate under Section 37 till further orders 

with the sole purpose to maintain status quo_ 

No case for contempt of Court is made out 
against the Assistant Registrar (Obiter). 1969 


Cri LJ 1193 (1197) (DB) (Raj). 

(51) A slander on the entire subordinate Judi¬ 
ciary in a province, amounts to a clear case of 
contempt irrespective of the truth or otherwise 
of the allegations contained in the slander A 
1935 All 38 (39, 40) : 36 Cri LT 620 (DB). 

[But see 1968 Ker LT 299 (FB) 00 A 1938 
Bom 197 (198) : 39 Cri LJ 440).] 

(52) Attributing improper motives to the 
Judges of the Court exceeds the limits of fair 
and bona fide criticism and amounts to gross 

^'A tC o n o pt ; A 1953 SC 75 {76 > 5 1053 Cri LJ 
519 A 1954 Assam 201 (205) : 1954 Cri LT 
1609 (FB) 00 A 1942 Mad 711 (711) : 44 Cri 
LJ 162 (SB) 00 A 1958 Punj 273 (280) • IT R 
(1958) Punj 1272 : 1958 Cri LJ 952 00 A 1968 
Punj 217 (238) : 1968 Cri LJ 775 (FB). (State 
ment alleging interference by High Court Judge 
with administration of justice in a subordinate 
Court amounts to contempt of Court ) °* A 

1968 Andh Pra 370 (374) (DB) 00 4 1967 Ml 
586 (589) : 1967 Cri LT 1594 : 1967 Ker I T 

A 19RR A » 588 (589' -1906 Cri 

/4? 8 2 A,! WR < HC ^ 561 °° A 1961 
J & K 70 (79, 80) : 1961 (2) Cri LJ 760 (DB) 
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A o! 96 , 1 ? at 1 ^ 8 ’ 9) : 1961 (D c ri LJ 134 
? B on _ 1960 MPLJ 441 (DB) *• A 1961 Mys 
12 (20, 21) : 1961 (1) Cri LJ 111 00 A 1961 

113 (117, 118 ’ 119 ’ 120) : 1961 ^ 1) Cri L J 


c ^L Se / e ^f° 4 1955 Pat 135 a37) : 1955 Cri LJ 
520 (DB). (Held, publication did not suggest 
dishonest motives to Judge.)] 

(53) An allegation that a Judge had abused 
• 1S .^j' v f r ? as su . c h and acted dishonestly and 
in bad faith, prejudice, bias and malice in the 
course of his judicial duties amounts to serious 
contempt. A 1941 Bom 228 (232) : 42 Cri LJ 
723 (DB) 00 A 1940 Sind 239 (249) : 42 Cri 
LJ 1 (FB) 00 A 1958 Orissa 168 (171) : 1958 
Cri LJ 1055 (DB) oe A 1968 Andh Pra 207 
(213) : 1968 Cri LJ 888 (DB) 1968 Ker LJ 
197 (FB) 00 A 1967 Cal 153 (1551 00 1967 Cri 
LJ 350 (DB) 00 A 1966 All 495 (497) : 1966 
Cri LT 1106 00 A 1963 Bom 254 (261, 262) : 
1963 (2) Cri LJ 603 (DB). 

(54) A criticism that the Judges of the High 
Court act, in discharging their judicial function, 
upon extra judicial considerations, sectional pre¬ 
judices and with unconstitutional practices and 
discriminations amounts to a contempt. A 1954 
Hyd 175 (177) : 1954 Cri LJ 1281 (DB) 00 1968 
Ker LT 299 (FB) 00 1968 Ker LJ 197 (FB) 00 
A 1967 Andh Pra 299 (317) : 1967 Cri LJ 1470 
(DB) 00 A 1967 Madh Pra 104 (106, 107) : 
1967 Cri LT 498 (DB) 00 A 1967 Raj 203 
(207) : 1967 Cri LJ 1057 (DB) 00 A 1965 Pat 
360 (362) : 1965 (2) Cri LT 394 (DB) 00 A 
1960 Pat 430 (446, 447) : I960 Cri LJ 1254 
(FB). 

(55) Sending to the Chief Justice scurrilous 
and extremely offensive communication contain- 
ing allegations and abuses against him and 
copies of the same to the Prime Minister, Home 
Minister, the Rajpramukh and the anti-corrup¬ 
tion Committee constitutes a gross contempt. A 
1954 Hyd 180 (181, 182) : 1954 Cri LJ 1300 
(DR). 

TSee also A 1961 Pat 360 (361) : 1961 (2) 
Cri LJ 362 (DB).] 

656) Scurrilous abuses of Judges by themselves 
may or may not amount to contempt of Cotut, 
but when they, read in the context in which 
they are, give rise to the inference that the 
Judges by their conduct have put themselves in 
a position in which they cannot function with 
independent minds and deal even-handed and 
impartial justice as between the Crown and 
the subjects then there can be no doubt that 
they amount to contempt by scandalizing the 
Court, even if the conduct commented upon is 
not one in a cause which had been tried or 
which is pending trial. A 1935 Cal 419 (424) : 
36 Cri LJ 1053 (FB) 00 A 1945 Cal 107 (123) 
(SB). 


657) Accusing judicial officers of incompetence 
and their work as one which did not inspire 
public confidence amounts to contempt. A 1954 
SC 10 (15) : 1954 Cri LJ 238 00 A 1958 Orissa 
168 (171) : 1958 Cri L] 1055 (DB) 00 A 1958 
Punj 273 (280) : 1958 Cri LJ 952 00 A 1951 
Vindh Pra 14 (15) A 1967 SC 1494 (1497) : 
1967 Cri LJ 1380 00 A 1967 Andh Pra 299 
(318) : 1967 Cri LT 1470 (DB) 00 A 1965 Pat 
227 (237, 238) : 1965 (1) Cri LT 48 (DB) 
(1963) 1 Cri LT 543 (544. 545) (Madh Pra). 

(Public Prosecutor alleging in transfer applica- 
tion that the newly appointed Addl. Sessions 


Judge ^ would find it difficult to deal instantly 

important points of law that would crop 

I JSS ffi Cri L J 109 ail; : 1960 Ker 

f^ 338 in ( P B ^ A 1960 ° rissa 132 aS4, 135, 
186) : I960 Cri LJ 1120. 

(58) Remarks that ‘‘in many instances judg¬ 
ments of High Court were corrected by Su¬ 
preme Court and in many instances Supreme 
Court held that High Court has abused powers 

if” fend to lower the authority of the 
*’ , anc * krmg the Judges into contempt. 

A 1958 Orissa 168 (183) : 1958 Cri LJ 1055 

(DB;. 

(59) Describing the proceedings of High 
Court as tamasna constitutes a contempt of 
Court. A 1945 Cal 107 (121) (SB). 

(60) A criticism suggesting that public con¬ 
fidence has suffered by the manner in which 
the High Court wrote its judgments and to re¬ 
store that confidence judgments should be 
written differently amounts to contempt. A 1935 
Lah 212 (212) : 36 Cri LJ 837 (SB). 

(61) A Judge or a Magistrate who contem¬ 
ptuously refers to the order of another Judge 
as a foolish order and characterises the fudge 

commits a serious contempt. A 
1949 Lah 270 (273) : 51 Cri LJ 44 (FB). 

(62) A statement that a Tudge ignores argu- 
ments and authorities in the cases tried by him 
and hence the life and liberty of persons tried 
by him are always in peril amounts to a serious 
contempt. A 1929 Pat 72 (77) : 30 Cri LJ 741 
(FB). 


(63) Allegations^ in an application presented to 
a Magistrate having the double effect of creat¬ 
ing a feeling of embarrassment to the Magis¬ 
trate in the discharge of his duties as a Court 
thereby preventing him from doing justice 
freely and unhesitatingly and of impairing the 
confidence of the litigants in placing reliance 
upon the Court’s administration or justice, 
amounts to contempt. A 1959 Madh Pra 238 
(240) : 1959 Cri LJ 842 (DB). 

(64) Allegation by Solicitor engaged in case 
that Judge has prejudged issue of fact before 
evidence has been called on either side amounts 
to contempt of Court known as scandalizing 
Court. A 1942 Bom 331 (331, 332) : 44 Cri 
LJ 93. 

(65) A pamphlet which contains reflections of 
a serious nature on the conduct and character 
of one of the parties to a pending proceeding 
and also states that the ultimate decision would 
be in favour of that party in which case there 
would be a miscarriage of law and justice 
amounts to a clear contempt. A 1939 Cal 672 
(673) : 41 Cri LJ 148 (SB). 

(66) A criticism of the judgment of the lower 
Court when the matter is pending in appeal 
before the higher Court is in the nature of a 
preliminary trial by the person who has criti¬ 
cised the judgment and an affront to the dignity 
of the appellate Court and as such amounts to 
a contempt. A 1933 Cal 118 (123) : 34 Cri L] 
662 (DB). 

(67) A criticism that an order passed by the 
Court has emboldened the opposite party to 
commit acts injurious to the complaining party 
does not amount to a contempt as there is 
nothing in it which amounts to a contemptuous 
reference to the Court. A 1937 Pat 124 (125, 
127) : 38 Cri LJ 412 (DB). 


(68) Judicial officers and Magistrates are not 
entitled to criticise the judgments of the High 
Court to which they are subordinate and if they 



[The] Contempt of Courts Act, 1971 


[S 2 N 4] 529 


Section 2 — Note 4 (contd.) 

do that even in the course of their judgments 
they commit a contempt of the High Court. A 
1953 Madh B 60 : 1953 Cri LJ 570. 

(69) An open insult and disrespect shown to 
a judicial officer amounts to a contempt of 
Court. 1954 BLJR 46 (51). 

(70) A person who disturbs the Court by 
talking loudly in the corridor of the Court and 
defies the authority of police official who, upon 
the Court’s orders, asks him to observe silence, 
interferes with administration of justice and 
such conduct amounts to contempt of Court. 
1963 (2) Cri LJ 62 (63) (All). 

(71) Counsel’s statement before Full Bench 
that his client does not wish matter to be argued 
before the Bench as constituted amounts to a 
deliberate and intentional insult to the Court. 
A 1932 Lah 485 (485) (FB)r 

(72) Counsel who sign applications or pled- 
ings containing matter scandalizing the Court 
without reasonably satisfying themselves about 
me prima facie existence or adequate grounds 
therefor with a view to prevent or delay the 
course of justice, are themselves guilty of con- 
tempt of Court and they cannot claim any pri¬ 
vilege. A 1959 Madh Pra 238 (240) : 1959 Cri 
LJ 842 (DB) °° A 1968 Andh Pra 370 (374) 
(DB) °° A 1959 Orissa 89 (94, 95) : 1959 Cri 
LJ 636 (DB). 

(73) Threatening a Judge on account of a 
certain judicial act of his to expose him by 
publishing a pamphlet amounts to a contempt 
l ^ our t inasmuch as that is calculated to lower 

T reS b&e of the Court and make people lose 
confidence in the justice administered by that 
Court. A 1956 Him Pra 49 (50) : 1956 Cri LJ 
Iol7. 

(74) If a threat of action at law is held out 
to a Magistrate unless he apologises, for what 
be did acting in his judicial capacity, even if 
what he did was not strictly justifiable, that 
conshtutes contempt. A 1966 Madh Pra 342 
(345) : 1966 Cri LJ 1448 (DB). 

(75) Accusing a Judge of discourteous treat¬ 
ment of the bar coupled with a warning that if 
be persisted to do so measures would be taken 
amounts to a contempt. A 1950 Sind 1 (1, 3) : 

I9ef n (2) chTj™ Yfb). 1961 Cal 495 (498 > * 

Comments having tendency to overawe 

E?®“" « “•STS'S 

mi' diS'li A s “ 2,7 (221 - M2i ' 

ine 77 L A « acks i> y a P art V to » proceed- 

afELr tJ 3p p° n f. nts advocate outside the Court 

havinnr erimi } a J. lon °f the proceedings and 
teSS ^labon to the proceedings which had 

^ an " ot be considered to be scanda- 

1W# Mad 62 r (625) a (DB) iStrati ° n ° f iusHce - A 
duc ? t 8 l Fa ir ,reasonabJe criticism of the cnn- 

the iiid.Vi^ 3 'a 0 ??* °j- th . e Tlld 1 J ? es in relation to 
not amount . dut,es discharged by them does 
14) IqS r - a T ?°!jL e o mpt ; A 1954 S C 10 (13, 
ReLcA 4 fj 1 , LJ 238 * < A 1950 All 556 (FB). 

Slo ffoo A A li^°^ S / nd 1 (2) : 51 Cri LJ 

Lj 1160 mn^ A oo 19 A 4 iSr a i i 03 f403) : 1954 Cri 
< DB) A 1954 Pat 203 (210) • 1954 


"A** in the citations 

[Vol. 10] 4 A. M. 34 


Cri LJ 754 (DB) 1959 Pat 262 (266 * 267) ! 1959 

t r [S o-fo ^° D A 1960 Pat 326 (328) •* I960 Cri 
LJ 979 (DB).J 

. (79) To say that a Judge, in his judicial capa- 

c !i iT made rema rks which could not be expect¬ 
ed from any sane man does amount to a seri¬ 
ous contempt. A 1959 Pat 262 (267, 268) : 
1959 Cri LJ 754 (DB). 

(80) Private communications with Judges 
touching upon merits of case — Such com¬ 
munication tends to bring Courts into disrepute 
and undermine respect of people for laws and 
Courts. A 1969 Delhi 319 (320) (DB). 

(81) Bona fide complaints against judicial offi¬ 
cers addressed to authorities to seek redress for 
some grievances and not intended to exert pres¬ 
sure upon them in the exercise of judicial func- 
tions or to diminish their authority as Judges 
by vilifying them cannot be treated as con¬ 
tempts. A 1950 All 549 (553, 554) : 51 Cri 
LJ 1500 00 A 1958 J & K 19 (19) ; 1958 Cri 
LJ 636 (FB) •• 1968 MPLJ 725 (DB) °° 1965 

nnFo 0 T )Uo? ( 2fi9) : 1964 All WR (HC) 347 
( DP) _, * (I 938 ) 1 Cri LJ 818 (819) (Cal). 

182 ) Letter to superior Court asking it to see 
and verify as to real situation in cases pending 
before lower Court — On facts, held, contempt 
proceedings were not warranted — Discouraging 
approach to superior Court with request to 
scrutinise proceedings pending before lower 

?9°r r (294r 295) °(DBT nmendah,e ' A 1969 De,hi 

. (S3) A defamatory attack on a Judge unless it 
is also calculated to interfere with the due 
course of justice or proper administration of law 
by such Court will not Be treated as a contempt 
of Court. A 1954 SC 10 (14) : 1954 Cri II 
238 00 (1965) 2 Andh LT 170 (DB) 00 A 1959 
Punj 319 (321, 322) ; 1959 Cri LJ 896 (DBk 

(84) When allegations made against a judicial 
officer in an application for transfer of a pro¬ 
ceeding from his Court are found to have been 
based on mistaken and misconceived view of 
the tacts, it is a technical contempt of which 

JJV-r d ?£* take notice. A 1968 Pi mi 

2!7) (231) : 1968 Cri LJ 775 : 69 Pun LR 678 

(85) A petition addressed to the executive 
authorities, however much vile an attack it may 
contain against a Magistrate in respect of hLs 
disposal of a particular case, cannot amount to 
a contempt inasmuch as it neither interferes 
with the due administration nor is it calculated 
to lower the prestige of the Court bv under- 
mining public confidence. A 1954 All 308 (309): 

Ln LJ 64.^ (FB). 

(86) Criticism of Judges in relation to some¬ 
thing done by them which has absolutely no 
relevance to their position as Judges does not 

a contempt. A 1943 PC 202 (204 

T 'V? 18, ((I942 > Oudh VVN 6 

(21)) (DB), Reversed.) 

, AnV: , cri ?' cism .°i a . «*"ed I'.dqe is not 
l.k.lv to interfere with the due administration 
ot justice and hence does not constitute con- 
tempt. A 1962 Assam 96 (98) (DB). 

t v 1 , Cribcisrn of *he executive acts of a 
Judicial officer where he possesses both execu- 
and Judicial functions does not amount to 
contempt. A 1950 All 549 (551) : 51 Cri LJ 


stands for AIR 
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1500 0 * A 1961 Ker 321 (324) : 1961 (2) Cri 
LJ 771. 

(89) A Court does not perform any judicial 
act by rejecting a complaint and hence a criti¬ 
cism of the rejection cannot be considered to 
be a criticism of a judicial act amounting to a 
contempt. A 1937 Pat 124 (126) : 38 Cri LJ 
412 (DB). 

(90) Appearing before a Court in a state of 
drunkenness without anything more is not a con¬ 
tempt of Court. A 1956 All 258 (263) : 1956 
Cri LJ 679 (DB). 

(91) Though notings in Secretariat files may 
be confidential, once copies of such notings are 
taken out and circulated, they cease to be con¬ 
fidential and any remarks therein which are 
prima facie derogatory to the dignity of Court, 
mav amount to contempt. A 1959 Orissa 116 
(117) : 1959 Cri LJ 884 (DB). 

(B) Interference with due course of judicial 

proceedings. 

(92) Accused substantially interfering with due 
course of judicial proceedings commits criminal 
contempt. 1974 Pun LJ (Cri) 203 : (1974) 1 Cri 
LT 332. 

(93) If a wrong or misleading statement is 
deliberately and wilfully made by a party to a 
litigation with a view to obtain a favourable 
order, it would prejudice or interfere with the 
due course of judicial proceeding and thus 
amount to contempt of court. But it must be 
established satisfactorily that any deliberate and 
wrong statement was made and there was a 
favourable order in consequence of the state¬ 
ment. A 1974 SC 1252 (1255, 1256) 00 1978 
Cri LJ 560 (568) : 1978 Cal HC (N) 64 (DB). 

(94) Publication of an article in magazine 
pending an appeal against conviction for murder 
expressing opinion on the merits of case amounts 
to interference with course of justice and as 
such is contempt of Court. 1971 Cri LJ 1586 
(1588, 1589) (All). 

(95) Objectionable reference to proceedings in 
newspaper — Proceedings not actually pending 
in a Court at time of publication — Contempt 
not committed. 1970 Cri LT 1283 (1284) (All). 

(96) Where an article published in a news¬ 
paper referred to a case under S. 3 (7) of the 
Essential Commodities Act and under Sec. 465, 
Penal Code, which was pending in the Court of 
the Magistrate, and, it was clearly said in the 
article that the ration cards which had been re¬ 
covered from the possession of the accused 
were forged, and a demand had also been made 
that he should be suspended, and prosecuted, 
the imputation clearly amounted to contempt 
of Court. 1970 Cri LJ 1283 (1284, 1285) (All). 

(97) Opposite party proceeding with depart¬ 
mental enquiry against P in spite of his know¬ 
ledge of writ petition by P pending in Court 

— Conduct held amounted to contempt of 
Court. 1970 Lab IC 930 (934) (Cal). 

(98) Interference with course of justice — 
Commission of enquiry appointed under S. 3, 
Commissions of Enquiry Act (1952) to enquire 
into an incident — Incident subject-matter of 
pending criminal trial — Matters involved in 
both more or less same — Inquiry must stay 
pending trial or it would amount to contempt 

— Such an enquiry is bound to interfere with 
even and ordinary course of justice. A 1970 

Punj 331 (332, 333). . . 

(99) Interference with due course ot justice 

— Suit for injunction restraining employer from 


terminating plaintiff-employee’s services — Ser¬ 
vices terminated pending that suit — Plaintiff 
non-suited thereby — Termination of service 
amounted to contempt of Court before which 
suit was pending. A 1971 Cal 178 (178, 179) : 
1971 Cri LJ 699. 

(100) When a court puts a Receiver in pos¬ 
session of property, the property comes under 
court custody, the Receiver being merely an 
officer or agent of the court. Any obstruction 
or interference with the court’s possession sounds 
in contempt of that court. Any legal action in 
respect of that property is in a sense such an 
interference and invites the contempt penalty of 
likely invalidation of the suit or other proceed¬ 
ings. But, if either before starting the action 
or during its continuance, the party takes die 
leave of the court, the sin is absolved and the 
proceeding may continue to a conclusion on the 
merits. A 1977 SC 2304 (2306). 

(101) The petitioner, the Administrator of Sri 
Jagannath Temple, Puri promulgated the Jatri 
Panda Control Order regulating the conduct 
and activities of the Sevaks of the Temple with 
a view to provide necessary facilities to the 
pilgrims. Some persons filed a writ petition to 
quash the aforesaid Order as being bad in law. 
When the writ petition was pending, a letter 
was addressed by them calling upon the Admin¬ 
istrator to withdraw the Order within 48 hours 
failing which the Administrator was to remain 
responsible for whatever consequences that may 
ensue. 


Held that the approach made to the Admin¬ 
istrator in the letter, was in the nature of a 
threat having the tendency to interfere with the 
course of justice by deterring the Administrator 
from pursuing his opposition to the writ peti¬ 
tion and as such contempt of the Court was 
committed thereby. (1971) 2 Cut WR 579. 

(102) Contempt of Court — Suit pending 
before the Court — Domestic enquiry in _ the 
same matter causes no contempt. 1978 Cri LJ 
79 (80) (Cal). 

(103) Company transferring its employee —* 
Suit challenging transfer — Temporary injunc¬ 
tion to restrain company from transferring, not 
granted — Domestic enquiry and dismissal for 
misconduct during pendency of civil suit — Do 
not amount to contempt of Court. 1978 Lab 
IC (NOC) 7 (DB) (Cal). 

(104) High Court Judges deciding disciplinary 

proceedings against delinquent judicial officer 
commit no contempt of the High Court merely 
because they did so while contempt proceeding 
were simultaneously pending ^before mem 
against the same officer. A 1974 Onssa 1 (4, ) 

(FB). , . 

(105) Application to file an enquiry report 

as additional evidence under O. 41, R . 

P. C. was held not a contempt of Court, even 
if the report in a parallel enquhy is contumaci¬ 
ous. 1977 Cri LJ (NOO 101 (Gauhati). 

(106) Court directing parties to submit writt^ 
submissions on points at issue before judgment is 
delivered — Submissions made <*£not bej 51 

be private communications as diey were made 
in pursuance of the Order of the ^°V rt % 
These submissions form part of the records and 
cannot be said to prejudice interfere or tend to 
interfere with due course of justice within Sec- 
Hon 2 M (ii) _ Do not constitute criminal con¬ 

tempt. A 1980 SC 107 (107) * 1980 Cri LJ 
191. 
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(107) Temple Managing Committee by resolu¬ 
tion moving A from post of “Gurav” of temple 
— Writ petition by A to quash resolution — 
Pending petition A forcing Secretary of Com¬ 
mittee to execute certain documents to support 
his claim in writ petition — Act of obtaining 
documents held did not amount to contempt of 
Court. A 1976 Goa 23 (24). 

(108) Where an order of State Government 
under Section 4 (1) of M. P. Adhiniyam (13 of 
1973) is challenged by a text book publisher 
whose books are excluded from study in the 
schools, a statement made by the concerned 
Minister even if prejudicially affects his busi¬ 
ness he would not be prejudiced in the matter 
of hearing in the pending proceeding and hence 
the statement would not amount to contempt. A 
1974 SC 1252 (1255) : 1974 Cri LJ 924. 

Case law under the old Act of (1952) 

(109) It is the effect of the act or words com¬ 
plained of, that is, their tendency to interfere 
"dui the due course of justice or the likelihood 
of their doing so that determines their character 
as a contempt. The intention or motive of their 
author is irrelevant to that question. A 1950 
Pepsu 9 (14) : 51 Cri LJ 1219 (SB) 00 A 1958 
Orissa 168 (181) : 1958 Cri LJ 1055 (DB> 00 A 
1958 Pat 144 (146) : 1958 Cri LJ 401 00 A 1957 
All 37 (43) : 1957 Cri LI 18 (DB) 00 A 1956 
Pat 321 (323) : 1956 Cri LJ 1087 (DB) 00 A 
1956 Sau 102 (103) : 1956 Cri LI 1355 (DB) 

° A 1955 Madh B 183 (185) : 1955 Cri LJ 
1502 (DB) 00 1968 Ker LT 299 : 1968 Kei LJ 
197 (FB) 00 A 1968 Ker 301 (306) : 1968 Cri 
LJ 1424 (DB) 00 A 1967 Cal 153 (157) : 1967 
Cri LJ 350 (DB) 00 A 1966 Madh Pra 342 
(344) : 1966 Cri LT 1448 (DB) 00 A 1963 Madh 
Pra 61 (67. 68, 70) : 1963 (1) Cri LJ 187 (DB) 
1961 (2) Cri LJ 109 (111) : 1960 Ker LT 
338 (DB). 


Interference with due course of justice 
Prejudicing mankind in favour of or against 
party before cause is heard — Tendency to 
interfere with due course of justice and not in¬ 
tention of contemner is decisive test. A 1970 
SC 1821 (1824) : 1970 Cri LJ 1525. 

(111) The gravamen of the offence of con- 
tempt is the interference or the likelihood of 
interference with the course of justice. A 1935 

: 36 Cri LJ 1053 (FB) 00 A 1958 
£, u "! *77 (381) = 1958 Cri LJ 1225 A 1958 
Pun; 273 (282) : 1958 Cri LJ 952 00 A 19.56 
Apdhra 84 r86> : 1 95 6 Cri LJ 475 (DB) 00 \ 

S, mU IO r (108) : !956 Cri LI 1355 (DB) 
m Pat 135 (138) : 1955 Cri LT 520 

LJ 336 ,DB> K " r 52 <54 ' 551 1962 (1) CH 

(112) Actual obstruction to or interference with 
me course of justice is not necessary to consti¬ 
tute an act or conduct into a contempt — ft 
s enough it the act or conduct in question is 

so or is likely to have that 


calculated to do 

effect. a 1953 
630 (DB) 00 A 

VJ?42 (DB) °° 
1969 Delhi 207 

p, "»i 

(FB) 

316 


80 
o o 


All 266 (269) : 1953 Cri LJ 
1954 Pat 289 (296) .- 1954 Cri 
A 1954 SC 743 (746) °° \ 
(210) : 1969 Cri LJ 884 (FB> 
.217 (233) : 1968 Cri LJ 775 
1968 Ker LT 299 : 1968 Ker LI 197 
A 1959 Cal 174 (176) : 1959 Cri LJ 


Li Orissa 117 (128) : 1969 Cri 

^ A 1969 Pat 140 (144) • 1969 

U 631 °° A 1968 Ker 301 (306) : 1968 Cri 


Cr 


LJ 1424 (DB) *° A 


1967 Ker 177 (180) : 1967 


?nU L Lv 11 i 7 (DB ^ A 1965 All 606 (608) : 
} 9 £5 (2) Cn LJ 707 00 A 1964 Pat 446 (449, 
450) : 1964 (2) Cri LJ 439 (DB) °* 1963 (2) 
y 219 (222) : 1962 MPL J 1121 (DB) 
JLJ\ 1 All 25 00 A 1959 Ker 266 (271, 

272) : 1959 Cri LJ 1075 (DB). 

(113) Acts which are calculated to interfere 
with the course of justice including libels or in¬ 
sults to fudges and publications prejudicing the 
fair conduct of proceedings fall within the 

?S t 1 eg , 0 1 I 5oj 0f contem pts. A 1955 Mad 

l 2 } /i 29 ,', 955 ,£ r > LJ 505 (DB) •• A 1969 

E ? : „ 19 £ 9 Cri LJ 631 °° A 1965 

Mad 415 (415, 416) : 1965 (2) Cri LJ 371 (DB) 

A 1961 Pat 217 (221, 222) : 1961 (1) Cri 

LI 698 (DB) ° 1964 (1) Cri LJ 449 (451) (DB) 

(Cal) •• (1961) 65 Cal WN 722 (DB). (Entry 

upon land in disobedience of order of iniunc- 
tion.) 1 

(114) Where an act is complained of as a 
contempt on the ground that it interfered with 
due course of justice it is essential that there 
should have been pending proceedings at the 
time when the act is alleged to have been 
done. A 1943 Lah 329 (335) : 45 Cri LJ 445 
(FB) 00 A 1947 Cal 414 (415, 416). 

(115) Purpose of contempt, jurisdiction is to 
uphold majesty and dignity of law courts and 
the image of such majesty in the minds of pub¬ 
lic- cannot be allowed to be distorted. Auction 
tor contempt is not for the purpose of placing 
Judges in a position of immunity from criticism 
but is aimed at protection of freedom of in¬ 
dividuals and the orderly and equal admin¬ 
istration of laws. A 1969 Delhi 214 (218) (SB). 
Pendency of proceedings. 

(116) A criminal case is sub-judice even when 
a person has been arrested and is under custodv 
It is not necessary that an enquiry- or trial should 
nave actually commenced. A 1950 Pensu 9 

i 3 ? 3 ? ! JgC" LJ 445 (FB) 00 A 1954 Kutch 

LJ 390 ° ® A 1963 Madh Pra 
61 (65, 66, 67) : 1963 (1) Cri LT 187 (DB) °° 

A 1962 Pat 2 (6) : 1962 (1) Cri LJ 62 

(222 - 223 - 224 >« 
[But see A 1957 All 37 (41) • 1957 rvi 1 i 

U ',337 (DBh 1 1953 A " 600 (6 ° 4) : 1953 Cri 

(117) Actual pendency of proceedings is not 

necessary to attract a comment on anv occur¬ 
rence within the fold of contempt. It is suffi¬ 
cient even if proceedings in respect of that oc- 
currencc me imminent and that is known to 
the publisher. A 1955 Orissa 36 (42) .- 1955 

Cri LI 54/ (DR' 00 A 1939 Mad 257 (259) • 

40 Cri LJ 533 (SB) 00 1969 Kor IT 513 7518)’ 
1969 Ker LI 453 •• A 1968 Ker 301(397' - 
1968 Cn LJ 1424 (DB) (In cognizable offences 

o nT't u pr °r refli,,G:s under Chap. XIV. 

havf ‘ Be< * n commenced hv nolice ) 

!* A 1962 Pat 2 (6) : 1962 (1) Cri LT 6? nR 

°° A 1961 Pat 217 (224. 225) 961 7i rj 

LJ 898 (DB) A 1961 Pat” 217 (*21 iio? 
1961 (1) Cri IJ 698 (DB). * 

[See however 1966 Cri LI 214 . io 

MPT.J 844 (DB).l 1 (2W) : 1965 

(OS) Dun.,c the time between the convio- 
hon of an accused person on an indictment and 
h.s appeal to the Court of criminal app ,"l the 
cas< ended at all. but is still s,,Viudice 

or pending and therefore if a comment int, T - 
feruig with justice is made even when only an 
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appeal is pending there may be contempt A 
1952 Nag 259 (262, 263). 

(118A) Where pending proceedings in a case, 
the Public Prosecutor applies under Sec. 494, 
Cr. P. Code for withdrawal of prosecution of 
one of the accused, giving reasons therefor, 
no contempt is committed by the Public Pro¬ 
secutor. (1969) 71 Punj LR 299 (302). 

Withholding applications to High Court. 

(119) Any official, however high placed he 
may be, commits contempt on the ground of 
interference with due course of justice when 
he withholds an application addressed by a pri¬ 
soner to the High Court. A 1945 Nag 33 (35, 
49) (DB) 00 A 1954 All 351 (352) : 1954 Cri 
LJ 354 (DB). 

(120) Officers of Government who withheld 

certain habeas corpus applications addressed to 
the High Court on their own opinion that in 
the circumstances the applications were not ne¬ 
cessary were held to have interfered with the 
due course of justice and thereby committed 
contempt. A 1950 East Punj 259 (261) : 51 

Cri LJ 1316 (DB). 

[See however A 1944 Lah 196 (203, 204) : 
46 Cri LJ 174 (SB). (Withholding an applica¬ 
tion under Section 491, Criminal P. C., amounts 
only to a technical contempt.) ] 

(121) Any officer of the Government who is 
found to have unduly delayed the transmission 
of applications addressed to the High Court by 
detenus, to seek redress for certain grievances, 
commits contempt and is liable to be punished. 

A 1952 Cal 562 (563) : 1952 Cri LJ 1255. 

(122) Making of a false affidavit by a Sub- 

Inspector of Police by way of return to a peti- 
Hon for writ of habeas corpus under Sec. 491, 
Cr. P. Code to the effect that the alleged 
detenu is not in his custody, resulting in the 
dismissal of the writ petition, cannot but ob¬ 
struct and impede the administration of justice; 
and for that reason, it is punishable as con- 
tempt of Court. A 1961 Punj 18 (20, 21) : 

1961 (1) Cri LJ 146. 

(123) Tampering with the dates found in an 
application of a prisoner addressed to the High 
Court by itself constitutes contempt on the 
part of the jail authorities. A 1945 Nag 33 
(38) (OB). 

(124) A person who forces or attempts to 

force a party to refrain from instituting a suit 
or a party or prosecution witness to withdraw 
or abandon the prosecution or defence or an 
action or proceecfing, is guilty of contempt of 
Court. A 1959 Punj 182 (183, 184, 185) : 

1959 Cri LJ 513 (DB). 

Threat to parties. 

(125) Any kind of threat or any action which 
may amount to a threat held out to a person, 
who has approached the civil Courts for a re¬ 
dress of his grievances, with a view to induce 
him to forego the assistance of the Civil Courts, 
amounts to a contempt of Court. A 1956 All 
160 (160) : 1956 Cri LJ 195 (DB) 00 A 1962 
SC 1172 (1178) : 1962 (2) Cri LJ 262 00 1969 
Lab IC 880 (884) : (1969) 1 Andh WR 559 
(DB) ° ° A 1968 SC 1513 (1517) : 1968 Cri LJ 
1661 00 1967 Cri LI 1225 (1226) (All) 00 A 
1966 All 305 (314, 315) : 1966 Cri LT 632 00 
A 1964 Pat 245 (246, 247) : 19B4 (!) Cri LJ 
691 (DB). 

026) It is now well settled that any conduct 
by which the course of justice is perverted. 


a P art y or a stranger, is contempt 
559 < 563 > 564) (DB). 

(127) Addressing a threatening notice to the 
opposite party. in the suit to withdraw a plea 
he has taken in his pleadings amounts to a 

contempt. A 1935 All 117 (118, 119) (DB) •• 
A 1940 Nag 110 (112, 113) : 41 Cri LJ 709. 

(128) A letter to a third party by one of the 
parties to a proceeding to persuade the oppo¬ 
site party to settle his claim in order to save 
the political party of which he was a member 
trom ill fame amounts to a contempt inasmuch 
as its aim is to bring pressure on the opposite 
party and thereby to interfere with the course 
of justice. A 1953 Cal 53 (55) : 1953 Cri LJ 
214. 

(129) An article by an editor against whom 
proceedings under Section 500, Penal Code are 
pending characterising the complainant as a. 
king of liars and threatening him as well as 
the witnesses with future proceedings if the 
action against him failed amounts to a con- 

(DB? 1, A 1941 67 ^ : 42 Cri 221 

(130) Mere notice by solicitor on behalf of 

parties defamed demanding apology, during 
pendency of criminal case, does not amount to 

contempt of criminal Court. A 1967 Cal 178 

(184) : 1967 Cri LJ 455 (DB). 

(131) A person who is not a party to the 

case and who feels aggrieved by certain refer¬ 
ences made to him in the written statements 
by the accused commits no contempt by inter¬ 
ference with due course of justice by merely 
demanding apology and compensation from the 
accused but not the withdrawal of the state¬ 
ment itself. A 1941 Nag 241 (243) : 43 Cri 

LJ 98 •• A 1940 All 114 (116) : 41 Cri LJ 

390 (DB) A 1960 Madh Pra 115 (117) : 

1960 Cri LJ 484 (DB). 

(132) A notice by a stranger to the suit to 
one of the parties demanding that he should 
expunge certain defamatory statements from his 
pleading would not amount to a contempt of 
Court when the statement in question is abso¬ 
lutely irrelevant to the suit and cannot there¬ 
fore affect its fair trial if it is expunged. A 
1952 AH 408 (410, 411, 412) : 1952 Cri LJ 
786. 

(133) Where the counsel in the course of his 
cross-examination of the complainant intimidates 
him with the threat that it would go to the 
detriment of his family if he did not withdraw 
his case he commits a contempt by interfering 
with the course of justice. A 1957 Punj 105 
(105) : 1957 Cri LJ 657. 

Interference with possession of receiver. 

(134) A person whether a party to the suit 

or an outsider who interferes with the posses¬ 
sion of receiver is guilty of contempt. A 1945 
Sind 75 (80) : 47 Cri LJ 408 oe A 1958 Punj 
471 (475) : 1958 Cri LJ 1529 00 A 1940 Cal 
487 (488) (DB) 00 1964 (1) Cri LJ 449 (451, 

452, 453) : 68 Cal WN 693 (DB) 00 (1962) 66 
Cal WN 983. 

(135) The case of interference with or obstruc¬ 
tion to a receiver appointed by a Court is 
treated as a contempt of a criminal nature and 
the fact that the order appointing him was im¬ 
properly procured is no justification for inter¬ 
ference with his possession. A 1934 Bom 452 
(455) 00 1964 (1) Cri LT 449 (451) : 68 Cal 
WN 693 (DB) 00 A 1958 Punj 471 (475) : 1958 
Cri LJ 1529. 
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(136) An attempt to interfere with receiver’s 

possession constitutes contempt even if the 
person who interferes was not personally serv- 
ed with the order which appointed the receiver. 
A Cal 705 < 707 > : 33 Cri L J 9 45 (DB). 

(137) Interference with possession of the 
official liquidator appointed under Companies 
Act, 1913, constitutes contempt of authority of 
Court under which the company is being 
wound up. A 1958 Punj 445 (452) : 1958 Cri 
LJ 1439. 

(138) Refusal by a party who is aware of 
the appointment of a receiver to deliver pos¬ 
session to him when called upon to do so would 
amount to criminal contempt. A 1954 Orissa 
167 (170) : 1954 Cri LJ 988 (DB). 

(139) A mere decision of Court to appoint a 
receiver without designating a person to that 
°™j je does not amount to an effective order 
and hence the collection and disbursement by 
a person of the money intended by the Court 
to tall within the power of the receiver does 
not amount to a contempt, even though that 

SS?°RJS of decision. 1941 Rang LR 

» (753, 754). 

(140) An official liquidator like a receiver ap- 
pomted by the Court is an officer of the Court 

Notice of attachment under S. 46 (5A), In- 
Act (1922), by Income-tax Officer to 
otticjal liquidator — Prior consent of Court not 
obtained — Notice amounts to contempt of 
c ourt. (1958) 24 Cut LT 479. 

[bee also A 1962 Punj 433 (441).] 

Interference with counsel. 

Abuses, insults or aspersions cast on 
counsel in the course of the discharge of their 

amount ten< ? in 8 to , de * e * Rom duty 

621 A 1956 Mad 

(1947) 48 Cri LJ 757 (762, 

Crf LJ L 9 l) (DB) A 1966 B ° m 19 (27, 28) : 1966 

and^timiri^ 86 ° r a M . a S istrate w ho insults 

counsel m a cause for some¬ 
thing done by him legitimately is guilty of con- 

4T(FB) “ 270 (272 ’ 273 > 5 51 Cri U 

CourfL W f r \ ° r action u c ser} in of the 

contemS ™ ? C u COUrS f of Proceedings to be a 
tend tn P in? 11 ?' t .ff ch . as would interfere or 

Wnrdc uiterfere with the course of justice. 

eve°r rd rr?L ed T argument before Court, how- 

temnt a *Jt Very , rarely amo,,nt to a con- 

th?l P L h T the £ - re!ate to 311 opponent whe- 

72 Ind App 189 gant A 1945 PC 134 (135) = 

(144) Defamatory statements made against 

of a case stand 
if c h ffer ent footing from insults offered to 

and h thpv°d a . Vhie act " allv conducting cases 
o they do not amount to a contemDt of 

Court. A 1926 All 623 (628) (FB). P 

J l £>* . police officer who arrests the conn¬ 
in' * I 1 *: , comes ° ut , casually when conduct- 

t 2f * ? nn ? ,na * ca * e and takes him away to the 
stan«*i m handcuffs is clearly guilty of a sub- 

o w Rai 179 

VS 'ZJllZ 

fides something in nature of mX 

with* th? d * he arre | t ,s intended to interfere 
interfere TTqVl ''{T'rL to 

u m e W) in ^ 46 19^ 


Cri LJ 1350 (DB) 1961 (2) Cri LJ 875 (877) : 
1961 MPLJ 1310 (DB). ' 

(147) An arrest of a counsel in the Court 
precincts, when he is not appearing in any 
case or when such arrest does not prevent him 
from appearing in a case does not amount to 

ifj Vo (D A B, 1956 R3i 179 <183) = 

(148) Article demanding that counsel should 
not undertake defence of accused amounts to 

S n CrT P L,1 2 5 CO (DB). A 1941 Pat 185 (190) : 

Acts lawfully done are not contempts. 

(149) Taking a legitimate step during the 
pendency of a proceeding would not amount 
to th e party interfering with the course of jus- 
rice even though the effect of his action would 

1 Q~Q° proceedings infructuous. A 

19° 3 Madh B 245 (247) : 1953 Cri LJ 1675 (FB). 

A superior judicial officer, who has the 
duty to supervise the work of his subordinate 
officers, commits no contempt when he calls 
for a report from any such officer by sending 
an entire application made to him, which be- 

con? a in he a % gat L° ns . a g ain st the officer also 
S?K 5? "J atter h avmg a tendency to interfere 
>™ h i t d u e - COUr . se of insrice in a case pend- 

Cri LJ f °911 h,m ' A 1953 SC 185 (186) : 1953 

(151) A superior Police Officer commits no 
contempt in making legitimate enquiries during 

£?! den ?V f 3 ^ iminal trial with a view "o 

It e truth an< 2 > vlth a view to ascertain 

nection' a S! ,0n - ° f £ is subordinate in con¬ 

nection with the investigation of an offence 

I960Cr? LJ 11 24 0t A 19R ° ° rissa 137 039) : 

V ) /|?e Mr Bish °P of a <Iiocese threaten- 
e p ^ a,ntl ^ ,n a suit against the church 

if L the *"* was not wfth- 
drawn it was held that the Bishop had not 

waT m onll d th?t ^ ontem Pt inasmuch as hi.s threat 
was oniy that he would assert his legal rights 

Co 75 S (7«) VsT Crf l/ U 3 m: A1952 Travl 

a iuelu™ 11 ®". I" , a ‘’ voc , afe b °"a fide answered 
a ? U V stlon .,P ut to him by the Court, he would 
not be guilty of contempt of Court. \ 1955 

Al °nfel l 56 (16I) : 1955 Cri M 1228 (DB) 

J. 154 expression of opinion bv Investi¬ 
gating Officer m his report that it is ' difficult to 

pnTT W TVcXVVj 

u &, 1961 & 

(155) An application by Court Inspector at 

tha e t 'VX.ii S°' iCe Superintend",d ' XaMng 

mat the Police, during the pendency of pro¬ 
ceedings under Section 107, Cr. P C ¥nd 
come upon certain material which in their 

bvThe^J n0t necessl j ta * e execution of a bond 
mterfer e P with* , fi° ceeded against, does not 

WT Cri Tf%4 iW 963 

LJ m a (DB A 1 Mys 12 (18) : 1961 (1) Cri 

S::ev g „f P ™SX d, ' ngS » art V during 

CouTof 'law S Is" Vi e T' h 1 V in a 

commit any contempt Jf h ? m h ,° can »/>t 

action be held tn Z nnf , C ° ,,rt unless the 

Court for redress of thl , a PP™ach to the 

such as can be S a?d J°f 8 , wa * 

De said to be abusing the process 
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of the Court. A 1955 All 391 (393) : 1955 

Cri LJ 1023 (DB). 

(157) A party who applies to the Court for 
the striking out from the written statement of 
something which is defamatory commits no 
contempt of Court. A 1940 All 114 (115) : 41 
Cri LJ 390 (DB). 

[See also A 1966 Mad 136 (142) : 1966 Cri 
LJ 421 (DB).] 

(158) An accused in a pending criminal case 

commits no contempt if he institutes criminal 
proceedings for defamation in regard to certain 
allegations made in the complaint against him 
in the pending case. A 1952 All 674 (678) : 

1952 Cri LJ 1160 (DB). 

(159) A party to proceedings who has been 
defamed by the other party while deposing as 
a witness and where the defamatory statement 
is irrelevant to the subject-matter in issue in 
the proceedings commits no contempt if he, 
even before the termination of the proceedings, 
bona fide commences a criminal action for de¬ 
famation to vindicate his reputation. A 1939 
Oudh 225 (226, 227) : 40 Cri LJ 569 (DB). 

(160) Starting proceedings under Section 476, 
Criminal P. C. against prosecution witnesses for 
giving false evidence in committing magistrate's 
court before commencement of sessions trial 
was held not to amount to contempt of Sessions 
Court inasmuch as the act amounted only to 
exercise of the right which the prosecution was 
legallv entitled to do. A 1955 All 391 (392) : 
1955 Cri LJ 1023 (DB). 

(161) Instituting criminal proceedings for de¬ 

famation in respect of certain statements made 
by the opposite party in an affidavit filed in 
Court does not amount to a contempt in the 
absence of any indication in the conduct of the 
complainant that he would drop the proceed¬ 
ings if the opposite party withdrew the defa¬ 
matory allegations. A 1940 All 497 (499, 

500) : 42 Cri LJ 211 (DB) •• A 1941 All 95 
(97) : 42 Cri LJ 370 (DB). 

(162) An accused person by sending a notice 

to the complainant offering to settle the dis¬ 
pute amicanlv if he withdrew the prosecution 
and otherwise threatening to institute criminal 
and civil proceedings against the complainant 
commits no contempt inasmuch as the threat 
conveyed amounts only to an intimation of his 
resolve to prosecute his legal rights in a certain 
event. A 1952 All 674 (678) : 1952 Cri LJ 

1160 (DB). 

(163) A superior officer who gives a charge- 
sheet to his subordinate while his examination 
as a witness in court is in progress, in respect 
of some statement made by him, commits con¬ 
tempt on the ground of interference with the 
due course of justice. A 1955 Raj 123 (127) : 
1955 Cri LJ 1108 (DB). 

(164) When an order of suspension is stayed 
by an interim order by High Court, passing of 
another order of suspension, after resumption 
of work by delinquent, on fresh charges does 
not amount to contempt. A 1959 All 686 (689). 

(165) If the validity of an order of detention 
is pending consideration by the High Court, a 
fresh but illegal order of detention on revoca¬ 
tion of the prior order would amount to con¬ 
tempt of Court. A 1953 Orissa 33 (39) : 1953 
Cri LJ 349 (DB). 

(166) Even where the application tor ques¬ 
tioning the prior detention nas not been actual¬ 


ly filed but the new illegal order of detention 
is passed with the knowledge of the imminence 
of such an application being made, the passing 
of the illegal order would amount to contempt 
of Court. A 1953 Orissa 33 (39) : 1953 Cri LJ 
349 (DB). 

Abuse of judicial powers. 

(167) Judges and magistrates acting in abuse 

of their judicial powers oppressively, unjustly 
or irregularly can be punisned for contempt. 
A 1953 Madh B 60 (61) : 1953 Cri LJ 570 00 
A 1967 Andh Pra 219 (228, 229) : 1967 Cri 

LJ 984 (DB). 

(168) If an authority bona fide considering 
that it alone has jurisdiction to determine a 
matter and under such belief, does not stay its 
hands after the institution of a suit in the civil 
Court, it commits no contempt. 1967 All WR 
(HC) 15 : 1967 All Cri R 21. 

(169) It would amount to contempt of Court 
to misuse the process of court for obtaining a 
warrant against a person with no intention of 
proceeding against him but merely to use the 
warrant as a lever for blackmailing him. A 
1939 Lah 143 (144) : 40 Cri LJ 571 (DB). 

(170) Interference by an executive officer 
with the execution of the process of a Civil 
Court is contempt of Court. A 1953 Orissa 
266 (270) : 1953 Cri LJ 1578 (DB). 

Creation of prejudicial atmosphere. 


(171) Conduct calculated and having tendency 
to produce, an atmosphere of prejudice in the 
micist of which the proceedings must go on is 
contempt of Court even though it is not likely 
that the mind of Magistrates or Judges charg¬ 
ed with case would therebv be prejudiced. A 
1932 Mad 26 (27) : 33 Cri' LT 270 (DB) 00 A 
1943 Lah 329 (337) : 45 Cri LJ 445 (FB) 

A 1957 All 457 (459) : 1957 Cri LJ 801 ## 
4 1966 SC 1418 (1420) : 1966 Cri LJ 1071. 


(172) Any act done or writing published that 
has a tendency to interfere with due course of 
justice is contempt. If witnesses are prevented 
from giving evidence by dissuading or frighten¬ 
ing them, it is contempt. 1969 Ker LJ 453 
(456) : 1969 Ker LT 513 (DB). 

(173) Any act done or writing published cal¬ 
culated to obstruct or interfere with due course 
of justice or lawful process of Courts is con¬ 
tempt of Court. A 1962 Pat 2 (7) (DB). 

(174) Any conduct, not necessarily publica¬ 
tions in newspapers and comments from pub¬ 
lic platforms, which has a tendency to 

cate a belief in the public or a section of it 
that a state of affairs prejudicial to a party to 
the litigation exists amounts to contempt. A 
1953 All 266 (269) : 1953 Cri LJ 630 (DB) 
00 1969 Ker LT 513 (518) : 1969 Ker LJ 453 


(DB). 

(175) Any act done or writing published that 
has a tendency to interfere with the due course 
of justice is contempt. If witnesses are pre¬ 
vented from giving evidence by dissuading or 
frightening them, it is contempt. Publications 
which have a tendency to poison the minds of 
die general public and threaten witnesses or 
parties would make the atmosphere impossible 
for administration of justice. Mobilising pub¬ 
lic opinion for or against parties to pending 
cases would certainly interfere with the admin¬ 
istration of justice. 1969 Ker LT 513 (518) : 
1969 Ker LJ 453 (DB). 


(176) Publication of Court proceedings — 
Press-reporter of publisher of newspaper cannot 
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claim an indefeasible right to put his own 

gloss on statements in Court by selecting stray 

S assages out of context which may have a ten- 
ency to convey to reader to the prejudice of 
a party to proceedings a sense different from 
what would appear when they are read in their 
own context. While reproducing Court pro¬ 
ceedings no words may be added, omitted or 
substituted if their effect is to be more pre¬ 
judicial to party litigant than actual proceedings. 
A 1969 Delhi 201 (213) (FB). 

(177) Conduct which is likely to affect the 
conduct of the parties to the proceedings and 
thereby the true course of justice amounts to 
contempt even though it is not likely to directly 
affect the judge’s mind. A 1956 Pat 321 (323) : 
1956 Cri LJ 1087 (DB) 00 A 1953 Orissa 249 
(252) : 1953 Cri LJ 1491. 

(178) If during the pendency of a criminal 
case against an accused person an important 
piece of documentary evidence bearing on the 
innocence of the accused is tampered ^vith or 
otherwise rendered ineffective by the action of 
a person, there is obstruction to the due ad¬ 
ministration of justice and that person may be 
Imble for contempt. A 1960 Orissa 137 (138, 
139): 1960 Cri LJ 1124. 

(179) Attempt to approach a witness sum¬ 
moned by Court or by the opposite party for 
the purpose of discussing the evidence he should 
give before the Court, amounts to an improper 
interference with the course of justice. 1964 
All Cri R 353 : 1964 All WR (HC) 498 (DB) 

(180) If an important document like the 
acknowledgment receipt is removed from the re¬ 
cord of the Court, there is certainly obstruction 
to due administration of justice and the person 
responsible for the loss of the receipt is liable for 
contempt. 1964 BLJR 481 (DB). 

(181)i It is only an action that tends to inter- 
fere with coiuse of justice or with freedom of a 
witness to give evidence that would constitute 
contempt. What is prohibited is exercise of a 
power to punish a witness for giving evidence as 
such or to intimidate from giving or to induce 

8™ (aVTiv*(£m e - ILR <1904) Andh Pra 

Delivering speeches at public meetings 
with the object of influencing the decision of 
J-ourt in a pending criminal case, preventing the 
witnesses from giving evidence at the trial and 
. com P , ainant to withdraw the case 

16): U 4T C ri° LJ 0n 584 m ?DB) A 1941 ^ 14 (15 ’ 

(183) Private persons by merely going about 
and making enquiries into the facts of a pending 

hv Se in C h an ?°^ be be committing a contempt 

by interfering with the course of justice. It is 

only when they publish the results of their en¬ 
quiries that can be said to be committing a con- 

fkX f ,nasmu f ch « publication would be 

AlcUn £ reate P r 9" d,c V or ° r against a party. 

A 1950 Pepsu 9 (14) : 51 Cri LJ 1219 (SB). 

eJJSP An k para,, .![ conducted by an 

fs snb ^ ^-° fficer regard to a matter which 

is suo juchce amounts to an attempt on his nart 

to Prejudge the merits of the case " As such, art 

£ bo un d to interfere with the even and the 

ordinary course of justice and amounts to a 

t T^f tSP*' ^ 1955 Andhra 156 (159) • 1955 Cri 

h!< lT 51 ( 3 D &bV A 1959 Pun ' 182 <18i> *1959 

good 85 filtf. n J n £ Uiry - by c a domesHc tribunal, to 
good taith in exercise of powers statutorily vest¬ 


ed in it, into the charges of misconduct against 
an employee does not amount to contempt of 
Court merely because an enquiry into the same 
charges is pending before a Civil or a Criminal 
Court. A 1969 SC 30 (32) : 1969 Lab IC 194 • 
1969 Cri LJ 267 00 A .1969 SC 215 (226-227) 
A W61 SC 633 (639): 1961 (1) Cri LJ 749 

Al1 LJ 95 °° A 1966 Gu i 233 (235, 
236) : 1966 Cri LJ 1001 (DB) 00 A 1964 Pat 
368 (369, 371, 372): (1964) (2) Cri LJ 180 
A 1962 Cal 386 (387) : 1962 (2) Cri LJ 
48 (DB) •• A 1962 Madh Pra 72 (73) : 1962 (1) 
Cn LJ 342 (DB). 

_ [See also A 1968 SC 1050 (1052) : 1968 Cri 
LJ 1234.J 

(186) Bona fide exercise of power conferred 
upon Heads of Department by statutory rules 
to enquire into conduct of subordinate officials, 
cannot fall within mischief of law of contempt, 
especially when the order is not publicised. ILR 
(1964) Andh Pra 811 (819) (DB). 

(C) Interference with administration of justice. 

(187) In a general way contempt of Court 
may be said to be constituted by any con- 

j Ct . .at ^ tends to bring the authority and 
administration of law into disrespect or dis¬ 
regard or to interfere with or prejudice parties 
Jo ac .V. on or . their witnesses during litigation — 
Unfailing criterion is whether or not there has 
been an interference or a tendency to interfere 

J?2w5Sl ll, 2S tr ? ti ^ n of A 1970 Mad 14 

(16) (DB) 00 A 1969 Delhi 291 (293) (DB). 

(188) “Unjudicial conduct** by a Tudge covers 
a very wide spectrum, from instances in which 
the Judge has asked for too many questions or 
by an excess of zeal for speedily disposing of 
hjs list has prevented one side or the other or 
both from properly presenting their case, to 
instances in which a Judge has acted dishonestly 
or corruptly. 1978 Cri LJ 319 (PC). 

(189) Contemptuous imputations made with 
reference to the administrative functions of 

J ? 2 urt am °unts to contempt. A 1974 SC 

nQn) % t0 7 ? 2) : 197 1 Cri LJ 631 - 

(190) Scandalous attack on a Judge in respect 
o a judgment or past conduct affects adversely 
me due administration of justice. ILR (1972) 

^2®"“ 113 1970 Cri LJ 158 < 162 > tf>B) 

(191) The act of issuing notification under 

Hnni n°i th / e ,nVoN P .' High Courts (Amalgama- 
tion) Order (1948) is an act in furtherance of 

the administration of fusHce : anything said 

about the Chief Justice while acting 5 under 

,7,!^ 14 subject-matter of proceedings 

All d 52 t Jg B) Contem P t of Courts Act. A 1975 

(192) Contemner delivering a letter to the 

1 u A% e ti-om his friend relating to the 
suit before him — Contemner a party to the 

? l Ji t Amounts to interference in the admin- 
Mt / 193 ) n l 9 !? • Chandi LR •'Cri) 162. 

fte effect of ^ *£ 

w tfssr, T i *Scp f aa 

, A ^ h . aI ?J JL R (1975) Andh Pra 168 (174). 

O^n mtimidabon or victimisation of a witness 
dunng or after the case in which he giws the 

dLmlssal of T* °* the f Court - Therefore, 
dismissal of a civil servant for giving in Court 

evident prejudicial to the interest of the Gov 

eminent is contempt of the Court since such 

dismissal amounts to victimisation.) ] 
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Section 2 — Note 4 (contd.) 

(194) A direat to do violence, or the actual 
doing of violence, to induce or compel a party 
to withdraw a prosecution amounts to Con¬ 
tempt of Court — It amounts to interfering 
with due course of justice. 1973 Cri LJ 1469 
(1470) (All). 

(195) Contempt of Court — Chief Minister 
of State broadcasting speech on A. I. R. with 
knowledge of pendency of writ proceedings — 
Speech presenting case of Government to the 
public before it was tried by Court — Speech, 
held, was calculated to interfere with due 
administration of justice as it was likely to 
create atmosphere of prejudice against petitioner 
and also to deter other persons from making 
similar claims before Court. A 1970 SC 1821 
(1827) : 1970 Cri LJ 1525. 

(196) The contempt proceedings were ini¬ 
tiated against ex-M. L. A. by die Magistrate on 
the ground that the former visited the house 
of the latter for seeking favour and influencing 
his mind by virtue of nis status in the case, 
fixed for pronouncement of judgment, on the 
date of the visit. The former admitted his 
visit to the latter’s house but denied having 
told him to show any favour and raised the 
plea of the visit being a visit of courtesy call. 
It was not the case of the contemner that the 
Magistrate had any grudge or ill-feeling against 
him : Held, that there being no reason why in 
a case, pending before him and fixed for pro¬ 
nouncement of Judgment, the Magistrate should 
falsely implicate the contemner for interference 
with the course of justice, the latter was guilty 
of offence under Section 3 of the Contempt of 
Courts Act. Practice of courtesy calls on the 
part of the legislators and on the part of other 
public men and men of influence or executive 
authorities made to the judicial officers depre¬ 
cated. 1970 Cri LJ 942 (943, 944) (Punj). 

(197) Magistrate taking cognizance under 
S. 190 (1) (b) or (c) in spite of cancellation re¬ 
port submitted by police — Assistant Public 
Prosecutor bound to conduct case — Refusal 
amounts to contempt of Court. 1978 Cri LJ 
1041 : 1978 Chand LR (Cri) 40 (DB). 

(198) Court ordering Police Sub-Inspector to 
produce documents — Failure to comply due 
to indifference and negligence — Case hearing 
delayed — Sub-Inspector commits “Criminal 
Contempt”. ILR (1973) Cut 1435. 

(199) Criminal complaint against Police Offi¬ 
cer — Police Officer arresting complainant and 
his witnesses with object of stifling prosecution 
— Is guilty of gross contempt of Court. A 1972 
SC 905 (907, 908) : 1972 Cri LJ 635. 

Case law under the old Act of (1952). 

(200) Any act or conduct with reference to a 

S ending proceeding which has a tendency to 
eprive the Court the power to administer jus¬ 
tice duly and impartially and to reduce . it to 
impotence as regards effectual elimination ot 
prejudice and prepossession amounts to con¬ 
tempt. A 1946 All 298 (300) : 47 Cri LJ 333 
00 A 1969 Orissa 117 (128) : 1969 Cn LJ 763 

(DB). . 

(201) A superior executive authority who 
sends a letter to the Magistrate dictating the 
terms of the order which is to be passed1 in 

SSrt* CriTf488 n (FW P “ A 1954 
Orissa1 (I) : is59 Cri LI 1906 (DB) » A 1954 
Pat 289 (295) (DB) 00 A 1950 Cal 545 (547, 

548 ). 


(202) A member of the legislature who issues 
instructions to a Magistrate relating to a pend¬ 
ing case interferes with the administration of 
justice and thereby commits a contempt. A 
1939 All 247 (248) (DB) 00 A 1955 J & K 30 
(31) (FB). 

(203) Where a party approached the Magis¬ 
trate in Court with the object of influencing 
his decision in the matter of bail in favour ot 
certain accused, it was held that the conduct 
°f the party was both audacious and reprehen¬ 
sible and constituted a contempt of Court. A 

1953 Pepsu 79 (80) : 1953 Cri LJ 919 (DB) 
(Patiala). 

(204) Putting forward a plea in an article for 

cancelling the bail bond or the accused and 
placing them under police guard till the termi¬ 
nation of their trial amounts to a contempt in- 
^much as it has the effect of interfering with 
the judicial discretion of the Magistrate. A 
1950 Cal 129 (131) : 51 Cri LJ 610 (DB). . 

(205) Any private communication by a party 

to a case or even a stranger to a cause address¬ 
ed or made to the presiding officer of a Court 
which is calculated to influence his decision in 
a pending case amounts to contempt. A 1953 
All 153 (156) : 1953 Cri LJ 402 4o A 1958 
All 728 (729) ; 1958 Cri LJ 1260 00 A 1952 
All 86 (87) 00 A 1948 Oudh 114 (115) (DB) 
00 A 1959 Cal 174 (175, 176) (FB) 00 A 1965 
Mad 336 (337) (DB) 00 1962 Jab LJ 1147 

(DB) 00 1961 (2) Cri LJ 109 (111) : 1960 Ker 
LT 338 (DB) 00 A 1959 Punj 632 (638) : 1959 
Cri LJ 1469. 

(206) Writing recommendatory letter to a 
judicial officer about the facts of a case is a 
communication for the purpose of influencing 
his decision and hence amounts to a high con¬ 
tempt of Court. A 1953 SC 185 (187) : 1953 
Cri LJ 911. 

(207) When a person communicates to a 
Judge his opinion or decision on. the facts of a 
case, which is subjudice, it constitutes contempt 
and his motive in so communicating is irrele¬ 
vant. A 1955 Andhra 156 (161) : 1955 Cri LJ 
1028 (DB). 

(208) Addressing an extra judicial communi¬ 
cation to a Magistrate expressing the writer s 
opinion of the character of the accused in a 
pending case and the manner in which he had 
dealt with the case amounts to a contempt. A 
1949 Pat 435 (443) : 50 Cri LJ 935 (DB) 

A 1954 Pepsu 91 (93). . , 

(209) Party sending to Judge, seized of case, 

letter containing threat and imputations about 
judge's impartiality is guilty or contempt or 
serious nature. A 1940 Nag 407 (408) A 

1934 All 317 (318) (DB). 

(210) A party writing a letter in advance to 
a Court in anticipation of a case, commits con¬ 
tempt of Court. A 1952 All 108 (109) J* 0 A 

1954 Madh B 66 (67) : 1954 Cri LJ 769. 

(211) Deliberate acts of suppressio veri and 
suggestio falsi amount to contempt even though 
Judge’s mind was not influenced by those acts. 
1967 Cur LJ 888 (Punj). 

(212) When there is no judicial proceeding 
pending, a letter written to a Magistrate request¬ 
ing him to take steps in his executive capacity 
for ensuring peaceful celebration ot certain 
ceremonies likely to be obstructed by certain 
persons not containing any prayer to bind over 
such persons, does not amount to contempt or 

Court. A 1939 Oudh 182 (183, 184) : 40 Cri 
LJ 566 (DB). 
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Section 2 — Note 4 (contd.) 

(213) Obstruction to justice must be under¬ 
stood in a very wide sense and it would amount 
to contempt — It would include even anything 
done to prevent the police, from investigating 
into a complaint regarding an offence or the 
subsequent Magisterial enquiry into the com¬ 
plaint. A 1955 AH 638 (653) : 1955 Cri LJ 
1451 (DB). 

(214) The tendency of a statement to inter¬ 
fere with proper administration of law does not 
depend solely on its contents — Much depends 
on the circumstances in which it is made, its 
context, the person making it, the person to 
whom it is addressed, the nature and degree of 
publicity it receives and other like factors — 
Nor will the Court lose sight of prevailing local 
conditions. 1968 Ker LT 299 : 1968 Ker LJ 
197 (FB). 

(215) Criminal contempt consisting of words 
or acts obstructing or tending to obstruct the 
administration of justice; and contempt in pro¬ 
cedure consisting of disobedience to judgments, 
orders or process of Court and involving pri¬ 
vate injury. A 1953 Cal 627 (628) : 1953 Cri 
LJ 1414 (DB). 

(216) Officer on Special Duty appointed by 
State Government under Section 3 of Maha¬ 
rashtra Co-operative Societies Act. 1960, are 
•Courts* A 1975 Bom 143 (149, 153, 157, 158) 
(FB). (Misc. Civil Appln. No. 11 of 1968 
(Bom), Overruled.) 

(217) The revenue officers functioning under 
the A. P. Land Encroachment Act are not 
Courts subordinate to the High Court. They are 
administrative tribunals. The functions under 
the Act are also administrative and executive 
in nature. Hence disobedience of an order of 
Revenue Divisional Officer by the Tahsildar does 
not amount to contempt of Court. (1971) 2 
APLJ 213. 

(218) Zila Commissioner’s order lacking statu¬ 
tory jurisdiction — Order cannot be said to be 
by a ‘court* — Disobedience of order not punish¬ 
able. 1970 All LJ 574. 


(219) English case — Local Valuation Court 
constituted under the General Rate Act (1967) 
is a court for the purposes of R.S. C. Ord. 52 
(1978) 2 All ER 731 (736) (QBD). 

“Case Law under the old Act of (1952)** 

(220) By the word “Court'* used by it the 
j C r- co _ n templates “ a Court of justice’’ which as 
defined in the Penal Code denotes “a Judge 
who is empowered by law to act judicially.” A 
1954 Nag 71 (76) : 1954 Cri LJ 366 (DB) 00 
A 1904 Bom 147 (153) : 1964 (1) Cri LJ 652 : 

LR 533 (DB > °° A 1959 Bom 6 (8) ; 
1959 Cri LJ 30 (DB). 


(221) The word ‘Court* as defined in the Evi¬ 
dence Act is only for the purpose of that Act 
and cannot be made use of in interpreting that 
word in the Contempt of Courts Act. A 1968 
All 157 (160) : 1968 Cri LJ 577. 

(222) The Presiding Officer alone does not 
constitute a ‘Court’, which in fact and law, is 
an impersonal being or entity. It is true that 
one of its main limbs is the Presiding Officer 
but there are other more or less equally im¬ 
portant limbs which constitute a ‘Court* like 
the counsel practising before it, the officials of 
U V" Court ’ tbe litigants and even the witnesses 

appear for one party or the other. 1966 

All WR (HO 197 : 1906 AH LJ 953. 


“A” in the citations 


(223) In order to constitute a ‘Court' in strict 
sense of the term, an essential condition is that 
the Court should have the power to give a de¬ 
cision or a definitive judgment which has finality 
and authoritativeness. A 1956 SC 66 (70) : 
1956 Cri LJ 156. 

(224) As the Constitution has made a distinc¬ 
tion between “Courts” and “tribunals*’ in the 
Contempt of Courts Act of 1952 which was 
passed subsequent to the Constitution the word 
“Court” cannot be interpreted to include all 
Tribunals. A 1956 All 258 (265) : 1956 Cri LJ 
679 (DB). 

(225) A tribunal in which justice is judicially 
administered and which is empowered to arrive 
at an independent judicial decision on legal 
evidence is a “Court’’. A 1950 Assam 25 (30) : 
51 Cri LJ 247 (DB). 

(226) The term “Court” in the Act is wide 
enough to include even a tribunal provided it 
is entrusted with judicial functions including 
that of deciding litigated questions according to 
law that is to say, according to certain rules 
and procedure which would ensure its deciding 
them with fairness and impartiality. A 1953 
All 419 (432) : 1953 Cri LJ 943. 

(227) A tribunal in order to possess the status 
of a “Court”, for the purposes of this Act 
should possess the capacity to deliver a definite 
judgment. A 1954 Nag 71 (76) : 1954 Cri LT 
366 00 A 1967 SC 1494 (1504) : 1967 Cri LJ 
1380 00 A 1968 Madh Pra 232 (233) : 1968 
Cri LT 1433 (DB) 00 A 1959 Bom 6 (8) : 1959 
Cri LJ 30 (DB). 

(228) For the purpose of Contempt of Courts 
Act, (a) Court is that person. Tribunal or auth¬ 
ority which has been permanently constituted 
by the State for the administration of justice, 
(1)) the pronouncement of such person. Tribunal 
or authority must be a decisive judgment bind¬ 
ing on the parties; (c) such person, authority or 
Tribunal must arrive at its decision on the evi¬ 
dence which the parties have a right to adduce; 
(d) he or it must possess authority to summon 
parh'es and their witnesses, to compel produc¬ 
tion of documents and to take evidence and (e) 
he or it must possess power to have his or its 
judgment, decree or order enforced against the 
parties. A 1968 All 157 (160) : 1968 Cri LJ 
577. 

(229) Only those arbitrators can be deemed 
to be Courts who are appointed through a 
Court. 1963 (1) Cri LJ 507 (509. 510) : 1962 
All LJ 57. 

The following are ‘‘Courts**. 

(230) The Magistrate taking cognizance of 
the report under Section 173 (I) (a), Criminal 
P. C. irrespective of whether it is a charge- 
sheet or a final report. 1965 All WR (HC) 783 
1965 All Cr R 520. 

(231) Magistrate, seized of committal proceed- 

,n ^-> rt ^J 966 A11 , 495 (498) : 1966 Cri U 1106. 

(232) The authority constituted under the 

Wages Act. A 1963 Born 254 
(-.tO) ; 1962 (2) Cri LJ 603 : 65 Bom LR 131 

(L/nj. 

. / 233) Where in connection with the admin¬ 
istration of justice a Magistrate is approached 
as a Court to make an order and as a Court he 
declines to make it even though the Magistrate 
says that he is not doing any judicial work on 

SSoi y iS«, 1S /m°^ a ? p J oac ^ ed - A 19f?2 Cnl 495 
(499) : 1961 (2) Cri LJ 334 (FB). 
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3. Innocent publication and distribution of matter not contempt._ (1) A 

person shall not be guilty of contempt of court on the ground that he has 
published (whether by words spoken or written or by signs or by visible re¬ 
presentations or otherwise) any matter which interferes or tends to interfere 
with, or obstructs or tends to obstruct, the course of justice in connection with 
any civil or criminal proceeding pending at the time of publication, if at that 

time he had no reasonable grounds for believing that the proceeding was 
pending. 

(2) Notwithstanding anything to the contrary contained in this Act or any 
other law for the time being in force, the publication of any such matter as 
is mentioned in sub-section (1) in connection with any civil or criminal pro¬ 
ceeding which is not pending at the time of publication shall not be deemed 
to constitute contempt of court. 

(3) A person shall not be guilty of contempt of court on the ground that 

He has distributed a publication containing any such matter as is mentioned 

m sub-section (1), if at the time of distribution he had no reasonable grounds 

for believing that it contained or was likely to contain any such matter as 
aforesaid; 


Section 2 Note 4 (contd.) 

(234) Assistant Registrar discharging the func¬ 
tion of Registrar under Section 48 read with 
Section 6 (2) of Bihar and Orissa Co-operative 
Societies Act (6 of 1935). A 1967 SC 1494 
(1499, 1502) : 1967 Cri LJ 1380. 

(235) Election Tribunal constituted under Re¬ 
presentation of the People Act. A 1967 Andh 
Pra 299 (320) : 1967 Cri LJ 1470 (DB). 

(235A) Rent Control Tribunal. A 1969 Delhi 
319 (322) (DB). 

(236) Financial Commissioner acting under 

Section 39 of Pepsu Tenancy and Agricultural 
Lands Act (13 of 1955). A 1969 Punj 435 (440) 
(DB). . 

The following are not “Court*. 

(237) A Commissioner appointed under the 
Public Servants (Inquiries) Act 37 of 1850. A 
1956 SC 66 (74, 75) : 1956 Cri LJ 156. (A 
1954 Pat 289, Reversed; A 1951 Punj 49, 
Overruled.) 

(238) A fact finding commission appointed 
under the provisions of the Commissions of In¬ 
quiry Act of 1952. A 1954 Nag 71 (76) : 1954 
Cri LJ 366 (DB). 

(239) The committee appointed under S. 36 

(1) (b) of U. P. Homoeopathic Medicine Act 
1964 (1) Cri LJ 362 (364) (All). 

(240) Registrar's nominee under Section 54 (1) 
of Bombay Co-operative Societies Act (7 of 
1925). A 1964 Bom 147 (154) (DB). 

(241) The Registrar and the Assistant Re¬ 
gistrar appointed under U P. Co-operative Socie¬ 
ties Act 1963 (1) Cri LJ 507 (510) : 1962 All 
LI 57. (Overruled on another point in A 1965 
All 263 (DB).) 

(242) The Nyaya Panchayat constituted under 
Saurashtra Cram Panchayat Ordinance, 1949. 
ILR (1964) Guj 433 (DB). 

(243) A coroner appointed under the Coroners 

Act, 1871. A 1959 Bom 6 (10) : 1960 Cri LT 
30 (DB). 3 

(244) An arbitrator appointed by the State 
under Section 37 read with Section 12 of the 
U. P. Consolidation of Holdings Act A 1968 
All 157 (164) : 1968 Cri LJ 577. 

(245) Sub-Divisional Officer holding enquiry 
under Section 247 (7), M. P. Land Revenue 
Code. A 1968 Madh Pra 253 (254) (DB). 

(246) Revenue Officer appointed as inquiry 
officer under Section 30 (2), M. P. Land Reve- 


m,N Co ^Jo°^ of 1959), A 1968 Madh Pra 232 
(234) : 1968 Cri LJ 1435 (DB). 

(247) “Courts subordinate to the High Court” 
-— Magistrate functioning under Section 37 of 
Rajasthan Co-operative Societies Act (13 of 
1965). The power exercised by him under the 
Section is administrative in nature. 1969 Cri 
LJ 1193 (1196) (DB) (Raj). 

(248) The common High Court of Punjab and 
Haryana is a High Court for the State of Pun¬ 
jab, a High Court for the State of Haryana and 
a High Court for the Union Territory of Chandi¬ 
garh and thus it is within the definition of the 
expression ‘High Court* in Section 2 and is 
competent to proceed with the proceedings for 
contempt of subordinate Court in Haryana. In 
view of Section 13 (2) of the General Clauses 
Act, 1897 the words *a State’ in Section 2 can 
be read as States. A 1968 Punj 217 (231) : 69 
Punj LR 673 (FB). 

(249) Panchayati Adalats are Courts judicially 
subordinate to the High Court. A 1951 All 
667 (Pr. 22) : 52 Cri L 984 (2) (DB) °° A 1962 
All 315 (322, 324, 327) (FB). (A 1951 All 667, 
Approved- A 1956 All 258 and A 1957 All 495, 
Overruled.) 

Section 3 

(1) Explanation to Section 3 clearly shows 
that the proceeding either civil or criminal shall 
be deemed to continue to be pending until it 
is heard and finally decided, that is to say. 

In case where an appeal or revision is com¬ 
petent, until the appeal or revision is heard 
and finally decided or, where no appeal or revi¬ 
sion is preferred, until the period of limita 
prescribed for such appeal or revision has 
pired. A 1978 SC 921 (926). 

(2) A writ petition is a civil proceeding and 
will be said to have been instituted P 8 
when/after such petition is filed in the npces _ 
Issuance of rule nisi by the Coin* 13 “5? f 
sary criteria to enable the writ petiti 

called as pending. (1974) 1 Andh LT 17a 

(3) In order that the provisions of 5®, ] e to 

must be effectively operative ther by pre- 

a citizen, every kind of attempt wji or 

Het-ed ^vision. Other- 
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Provided that this sub-section shall not apply in respect of the distribu¬ 
tion of— 

(i) any publication which is a book or paper printed or published otherwise 

than in conformity with the rules contained in section 3 of the Press 
and Registration of Books Act, 1867; 

(ii) any publication which is a newspaper published otherwise than in con¬ 
formity with the rules contained in section 5 of the said Act. 

Explanation.— For the purposes of this section, a judicial proceeding— 

(a) is said to be pending— 

(A) in the case of a civil proceeding, when it is instituted by the filing 
of a plaint or otherwise; 

(B) in the case of a criminal proceeding under the Code of Criminal 
Procedure, 1898, or any other law— 

(i) where it relates to the commission of an offence, when the 

charge-sheet or challan is filed, or when the court issues sum¬ 
mons or warrant, as the case may be, against the accused, and 

(ii) in any other case, when the court takes cognizance of the matter 
to which the proceeding relates, and 

in the case of a civil or criminal proceeding, 
shall be deemed to continue to be pending until it is heard and finally decid¬ 
ed, that is to say, in a case where an appeal or revision is competent, until* 
the appeal or revision is heard and finally decided or, where no appeal or 
revision is preferred, until the period of limitation prescribed for such appeal 
or revision has expired; 


Section 3 (c-ontd.) 
wise the right of exemption under Section 3 
will prove illusory. 1975 Cri LJ 531 (538) 
(Bom). 

(4) Election petition pending before High 
Court — Publication of article discrediting wit¬ 
nesses and intimidating trial Judge — Amounts 
to contempt of Court — Court can refuse to 
accept unconditional apology, even if given at 
the earliest opportunity. 1980 Cri LJ 845 : 
(1979) 2 APLJ 363 (376) (DB). 

(5) Prima facie false affidavit sworn to sup¬ 
press real facts from Court —• Amounts to gross 
contempt of Court. (1974) 76 Pun LR 23. 
(Reversed on another point in 1974 Pun LJ (Cri) 
203.) 

(6) During the agitation for separate State a 
wnt petition was filed on allegations that the 
imposition of curfew by the District Magistrate 
was without authority of law and unconstitu- 
tional. Pending that petition A contributed to 
a dady newspaper an article entitled “The law 
of curfew** referring therein to the origin of 
the word curfew'*, its meaning, its scope and 
the implication and the authority or die provi¬ 
sion of law to impose it. This was in a pure 
academic way, without referring either expressly 
or by necessary implication, to the writ pro¬ 
ceedings pending in the High Court. 

Held, that the article did not bring the Court 
or the Judge into contempt, nor did it amount 
to interfere with the course of justice. A 1975 
AP 30. 

(7) Where the commission of an offence is 
alleged it would be the filing of the charge- 
sheet or a challan that would mark the begin- 

th v e Pendency. 1975 Cri LJ 531 (535) 
tun) (Bom). 

(8) When on the day following the dismissal 
a complaint as instituted bv a private indivi- 

dl,al ,n the Court of A D. M. (J), the said in¬ 


dividual wrote a letter containing serious allega¬ 
tions against the presiding officer of the Court, 
the proceedings in question must be held to be 
Pending f n that Court because the limitation 
for filing revision against the said dismissal bad 
not expired. Whether or not the remedy of 
revision^ was^avaijed was immaterial. 1973 Cri 

(9) Motion for contempt of High Court _ 

Impugned publication made after a writ appli¬ 
cation had been filed but before notice was 
issued thereon — Knowledge by the respondent 
of pendency of writ proceeding not alleged in 
the contempt petition, and not found on facts 
— Person cannot be held guilty of contempt 
in the circumstances. (1974) 1 Andh I.T 170. 

Case under the old Act 

(10) Lodging of a first information report does 

not by itself establish that proceedings in a 
Court were imminent. It would depend on the 
tacts proved in a particular case whether the 
proceedings are imminent or not. Where there 
are no other facts which tend to establish the 
imminence of proceedings in a Court except 
the lodging of F. I. R. and the accused were 
not arrested and if it he relevant there was no 
proof that arrest was imminent when the im¬ 
pugned statement was made, it cannot be said 

that proceedings were imminent when the state¬ 
ment was made. Ordinarily until an accused is 
arrested it cannot be said that anv proceedings 
in a Court are imminent against that person 
because he may never be arrested or he mav 

be arrested after a lapse of months or vears. 

l f Ut "u n such , a statement though made 
before the arrest of the accused, was published 
.after the arrest of the accused, the publication 
is when proceedings are imminent, and can be 
a' i c " ;,rce for contempt of Court. 

T i , ?i2«7 SC ,A lfi ? 4 m)8 ' ,70,) : H)70 0‘* 

I.J 140/. i A 1968 Ker 301, Reversed.) 
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(b) which has been heard and finally decided shall not be deemed to be 
pending merely by reason of the fact that proceedings for the execu-r, 
tion of the decree, order or sentence passed therein are pending. 

NOTE:— Now see the Code of Criminal Procedure, 1973 (2 of 1974) [1-4-1974], 


OBJECTS AND REASONS 


Clause 3.— Contempts In relation to pend¬ 
ing proceedings constitute an important 
category of contempts. This clause provides 
for certain defences which may be pleaded 
m proceedings for such contempts and also 
defines clearly the stage up to which a 
judicial proceeding may be considered to be 
pending. Sub-clause (1) provides that want 
of knowledge of a criminal proceeding whe¬ 
ther pending or imminent or of a civil pro¬ 
ceeding which is pending would be a com¬ 
plete defence to a person accused of con¬ 
tempt on the ground that he has published 
any matter calculated to interfere with the 
course of justice in connection with such 


proceedings. Sub-clause (2) abolishes the 
rule of contempt in relation to imminent 
proceedings so far as civil cases are con¬ 
cerned. Sub-clause (3) provides in effect 
that a person who has no reasonable ground 
for believing that the publication distribut¬ 
ed by him contained any offending matter 
shall not be guilty of contempt of court. 
The defence, however, is not allowed in the 
case of distribution of any publication print¬ 
ed or published otherwise than in confor¬ 
mity with the provisions of sections 3 and 
5 of the Press and Registration of Books 
Act, 1867—S. O. R. 


4. Fair and accurate report of judicial proceeding not contempt.— Sub¬ 
ject to the provisions contained in section 7, a person shall not be guilty of 
contempt of court for publishing a fair and accurate report of a judicial pro¬ 
ceeding or any stage thereof. 

OBJECTS AND REASONS 

5!* 08 ** 4 ’ ®.. and 6 — These clauses seek defences open t© an alleged contemner”— 

to give recognition to some of the existing S. O. R. 

NOTE:— Bombay Judicial Proceedings (Regulation of Reports) Act 1955 (Bom. 

Act 18 of 1955) which applies to the States of Gujarat and Maharashtra (and pro¬ 
bably even to erstwhlie Bombay Area of Karnataka State) restricts publication of 
indecent or obscene matter, in respect of any matrimonial matter or any judicial 


Section 3 (contd.) 

Malaysian Case.— (11) Innocent dissemina¬ 
tion is in law no defence in cases of contempt 
oi court where the dissemination is made by 
hose who deal with the publication as a matter 
ot trade or business and distribute it as whole- 
salers or distributors to subscribers. (1975) 1 
Malayan LJ 69 (74). 

Section 4 

(1) If a party to the proceeding is likely to 
be deterred from prosecuting his proceeding, or 
people who have similar cause are likely to be 
dissuaded from initiating proceedings because of 
comment on a pending case or abuse of a 
party, it would amount to contempt of court. 
A 1970 SC 1821 (1827) : 1970 Cri LJ 1525. 

Cases under the old Act 

(2) Comments which have a tendency to pre¬ 
judice the administration of justice in any pend¬ 
ing case when published amount to contempt. 
A 1929 All 81 (82) : 30 Cri LJ 217 (SB) A 
1950 Pepsu 9 (17) : 51 Cri LJ 1219 (SB) 

1961 (2) Cri LJ 491 (493, 494) (DB) (MP) 

00 A 1961 Pat 217 (221, 222) : 1961 (1) Cri LJ 
698 (DB) 00 A 1959 Punj 41 (42) : 1959 Cri LJ 
81. 

fSee also A 1961 Punj 101 (102) : (1961) (1) 
Cri LJ 308 A 1955 All 377 (378, 379) : 1955 
Cri LJ 904 (DB).] 

(3) It is the duty of newspaper editor to 
verify news or information supplied to him, 
especially when the news might be of a de¬ 
famatory nature, because ultimately it is he who 
would be held responsible for publishing de¬ 
famatory material in his paper. A 1969 Punj 
201 (204). 


A 

O© 

©O 


(4) In regard to matters involving contempt 
of Court newspapers publish articles and speak¬ 
ers make speeches at their peril. An editor 
takes the responsibility for all that is published 
in the newspaper. Editing, printing and pub¬ 
lishing of newspapers and making speeches have 
to be done prudently and cautiously with a 
full sense of responsibility. It is no excuse for 
the editor to say that he had no knowledge of 
the contents. It may be that a newspaper may 
be only copying in its issue matters appearing 
in a hand-bill but that is no valid defence be¬ 
cause even if it is only a copy, publication of 
it has the effect of prejudicing a fair trial. 1969 
Ker LT 513 (517 518) (DB). 

(5) Fundamental right of freedom of speech 
and expression — Freedom of press — Cannot 
override law of Contempt of Courts. A 1969 
Delhi 201 (206) (FB). 

(6) A publication which has a tendency to 
prej'udice public or Court for or against any 
party before cause is finally heard amounts to 
contempt of Court. A 1943 Lah 329 (346) : 
45 Cri LJ 445 (FB) •• A 1950 Pepsu 9 (17) s 
51 Cri LJ 1219 (SB) 00 A 1929 All 81 (82) : 
30 Cri LJ 217 (SB) 00 A 1969 Orissa 117 (128): 
1969 Cri LJ 763 (DB) 00 A 1969 Pat 140 (146): 
1969 Cri LJ &31 00 A 1968 Ker 301 (305, 308, 
309) : 1968 Cri LJ 1424 (DB) •• A 1967 Ker 
177 (180) : 1967 Cri LJ 1147 oe 1966 Cri LJ 
214 (215, 216) (DB) (MP) 00 1966 BLJR 502 

A 1963 Madh Pra 61 (65) : 1963 (1) Cri LJ 
187 (DB) 00 ILR (1960) 1 All 25 •• A 1959 
Madh Pra 50.(51, 52) : 1959 Cri LJ 199 (DB). 

[See also A 1958 Mad 558 (561; : 1958 Cri 
LJ 1421.] 
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proceedings in connection with an offence under S. 497 I. P. C., whether the same 
be medical, surgical or physiological. Similar prohibition or restriction obtains in 
Tamil Nadu also—See the Madras Judicial Proceedings (Regulation of Reports) Act, 
I960 (T. N. Act 21 of 1960). 


Section 4 (contd.) 

(7) All debates and expressions of opinion on 
a question which is the subject-matter of dis¬ 
pute before a Court should be hushed as long 
as the Court is seized of the controversy. Where, 
howeveri the nature of the controversy itself has 
a broad sweep, affecting a very large section of 
people and is not confined to contesting parties 
only, then in such a case, the Court would take 
notice of only such comments which pointedly 
refer to the proceedings before it and which 
may be construed to interfere with the judicial 
process. A 1969 All 68 (71) : 1968 Cri LJ 133. 

(8) The motive of the writer of an article or 
the speaker at a meeting is not a relevant con¬ 
sideration at all in deciding the question whe¬ 
ther contempt of Court has been committed or 
not. The truth or falsity of the allegations con¬ 
tained in the articles or speeches and the lack 
of intention or knowledge are also equally ir¬ 
relevant matters. 1969 Ker LT 513 (516. 517) 
(DB). 

(9) It is true that criticism of the police is 
not contempt of Court. But if it relates to the 
investigation of a case and has a tendency to 
effect adversely a fair investigation and conse¬ 
quently a fair trial to that limited extent it is 
contempt. 1969 Ker LT 513 (519) (DB). 

(10) Abusing and vilifying parties to a pend¬ 
ing proceeding, in relation to proceeding, 
amounts to contempt — Publication containing 
imputation against accused that he had exer¬ 
cised his influence in getting magistrate trans¬ 
ferred on account of search warrant issued 
against him — Amounts to contempt. A 1961 
Ker 321 (324) : 1961 (2) Cri LJ 771 (DB). 

(11) Reports of proceedings in Court even if 
they are true and correct would amount to con¬ 
tempt if they had been published with the in¬ 
tent of causing prejudice to a party’s case or 
is calculated to cause such prejudice. A 1951 
Nag 26 (29) : 52 Cri LJ 452 (DB) 00 A 1958 
Punj 377 (381) : 1958 Cri LJ 1225. 

(12) A report on a pending case which con¬ 
tains untrue statements and which is also likely 
to have the effect of driving one of the parties, 
though he might have an honest case, to settle 
it out of Court cannot but be considered as 
interfering with the fair trial of the case and 
hence a substantial contempt. A 1942 Bom 86 
(90) : 43 Cri LJ 583. 

(13) Comments on pending case made in such 
a form as may lead to the belief that it is a 
statement of facts by the newspaper itself rather 
than a representation of the substance of the 
allegations as made in the proceedings would 
amount to a contempt A 1946 All 298 (300) : 
47 Cri LJ 333. 

(14) The publication in a newspaper with re¬ 
gard to any matter ‘sub judice’ in a Court of 
law under scare headlines and clearly intend¬ 
ed and calculated to prejudice the mankind 
against a party while the cause was pending 
amounts to a contempt of Court. A 1955 Madh 
B 183 (185) : 1955 Cri LT 1502 (DB) 00 A 
1938 Lah 815 (816) : 40 Cri LJ 156 (DB) °* 
A 1033 Cal 118 (121, 122) : 34 Cri LJ 662 
(DB). 


i 15) Describing a party to a pending case as 
a notorious character tends to prejudice him in 
his defence and amounts to contempt. A 1956 
Sau 102 (103) : 1956 Cri LJ 1355 (DB). 

(16) Referring to the accused in a pending 
case as communists amounts to contempt as 
being calculated to create prejudice against them 
and deter persons from deposing in their favour 
when called upon as witnesses. A 1950 Cal 
129 (133) : 51 Cri LJ 610 (DB). 

(17) Where documents including pleadings 
filed in a suit have the tendency, if published, 
of severely reflecting on the conduct of the de¬ 
fendant and prejudicing his defence their 
publication amounts to a contempt. A 1936 
Lah 917 (918) : 38 Cri LJ 73 00 A 1943 Lah 
329 (338) : 45 Cri LJ 445 (FB) 00 A 1938 Lah 
815 (816) : 40 Cri LJ 156 (2) (DB) 00 A 1931 
All 420 (421) : 33 Cri LJ 259. 

(18) Publication of a statement of a witness 
under Section 164 of Criminal Procedure Code 
before the Magistrate, when the case is about 
to come for trial constitutes contempt of Court. 
A 1958 Punj 273 (280) : 1958 Cri LJ 952. 

(19) Publishing a photograph of the car 
which is connected with an offence long before 
the trial commences and at a place which is at 
a considerable distance from the scence of trial 
is no offence. A 1958 Punj 377 (383) : 1958 
Cri LT 1225. 

(20) Adverse comments on a party which 
amounts merely to a libel without interfering 
with the course of justice do not amount to 
contempt. A 1953 Orissa 249 (252) : 1953 Cri 
LI 1491 00 A 1954 Orissa 57 (58) : 1954 Cri 
LJ 311 (DB) 00 A 1952 Nag 259 (264) 00 A 

1942 Bom 86 (89) : 43 Cri LJ 583. 

(21) Stating conclusion in a published article 
on a fact which is sub judice amounts to a con¬ 
tempt as it would tend to influence the minds 
of the public and the Court to the prejudice of 
a party in the proceedings. A 1952 Kutch 74 
(76, 77) : 1952 Cri LJ 1482 00 A 1950 Lah 84 
(88) : 51 Cri LJ 801 (SB) 00 A 1939 Cal 672 
(673) : 41 Cri LJ 148 (SB) 00 A 1955 Orissa 36 
(39) : 1955 Cri LJ 547 (DB) 00 A 1954 Kutch 
2 (4) : 1954 Cri LJ 390 00 A 1969 All 68 (72) : 

1 QftQ Pn T T 1 

' TSee also A 1958 Punj 377 (382) : 1958 Cri 
LJ 1225. (Mere omission of word ‘alleged* 
with reference to the crime or criminal act 
would not render publication an offence in the 
absence of indication that the publisher intend¬ 
ed to convey the impression that accused were 
guilty.)] 

(22) Although criticisms of executive acts bv 
themselves do not amount to contempt they 
would become so when they are made while 
the propriety of the acts have been challenged 
in Court and the matter is sub judice and the 
burden of criticism is that the act is illegal. A 

1943 Lah 329 (337) : 45 Cri LJ 445 (FB). 

(23) A general comment on the political 
opinions and activities of an advocate would no 
doubt not amount to a contempt but when in 
order .to seek strength for the comment refer¬ 
ence is made to his appearance in a particular 
case with the result that a suggestion by im¬ 
plication arises that the accused in that case are 
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1+ 5 ' f air ^ riticis,,:1 of judicial act not contempt. — A person shall not be 
guilty of contempt of court for publishing any fair comment on the merits of 
any case which has been heard and finally decided. 


Section 4 (contd.) 

or not likely to be innocent then the comment 
, to at l east a technical contempt. A 
1931 Cal 257 (259) : 32 Cri LJ 675 (DB). 

(24) A comment on a pending case which 
discusses the rights and wrongs of the matter 
involved in the case and suggests what the 
Court ought to do in the matter amounts to 
contempt inasmuch as its effect would be to dis¬ 
courage people from giving evidence or in¬ 
fluence their evidence where thev choose to 
appear as witnesses. A 1939 Mad 257 (259) s 
40 Cri LJ 533 (SB). 

(25) A publication by a party asserting the 
truth of his case and protesting against the 
action of the opposite party amounts to con¬ 
tempt as its effect would be to prejudice man¬ 
kind against the other partv. A 1938 Cal 772 
(774) (DB) 00 A 1954 Orissa 57 (62) : 1954 Cri 
LJ 311 (DB) 00 A 1948 Oudh 131 (135) : 49 
Cri LJ 212. 

(26) Comment relating to the accused who 
are facing their trial amounts to contempt of 
the Court when they have a tendency to inter- 
fere with the fair trial of the accused although 
they may not refer either to the pending case 
or the facts which constitute the subject-matter 
of the charge against them. A 1955 Orissa 
169 (170) : 1955 Cri LT 1514 (DT^ 00 A 1953 
Orissa 249 (252) : 1953 Cri LT 1491 00 A 1951 
All 667 (668) : 52 Cri LJ 984 (2) (DB). 

(27) A comment which contains sufficient de¬ 
scription to identify it as one relating to a pend¬ 
ing case and possesses the tendency to prejudice 
the cause of the accused in that case constitutes 
a contempt although it does not expressly men¬ 
tion the name of the accused. A 1950 Cal 129 
(131) : 51 Cri LJ 610 (DB). 

[See also A 1955 Pat 141 (142) : 1955 Cri 
LJ 570 (DB).] 

(28) An expression of opinion, on a matter 
sub judice, not in any way prejudicing the 
trial cannot be a matter for contempt of Court 
proceedings. A 1953 Mys 108 (103, 104) : 1953 
Cri LJ 1154. 

(29) A publication which contains merely a 
resume of the plaint allegations and no per¬ 
sonal attack on the defendant is not likely to 

§ rejudice the defendant either in the eyes of 
le public Or before the Court and hence would 
not amount to a contempt. A 1934 Cal 606 
(608) A 1964 Punj 428 (430, 432) : 1964 (2) 
Cri LJ 450. 

(30) The publication of the version of one 
side in a pending case can no doubt amount to 
a contempt under certain circumstances. But 
where what is published cannot be character¬ 
ised as any version of the case at all it would 
not be a contempt. A 1950 Pepsu 9 (18) : 51 
Cri LJ 1219 (SB). 

(31) An omission to mention a certain con¬ 
tention took up by a party in a proceeding 
before administrative officers in the newspaper 
report of such proceeding does not amount to 
a contempt. A 1958 Punj 377 (383) : 1958 

Cri LJ 1225. 

(32) Where the criminal proceedings pending 
against the person adversely commented on are 
not legal the adverse comments do not amount 


to a contempt. A 1955 Hyd 264 (267) : 1955 
Cn LJ 1590 (DB). 

(33) It is contempt of Court to publish re- 
P or * s P* chamber proceedings without permis- 
smn of Judge concerned. A 1942 Bom 86 (87): 
43 Cri LT 583. 

(34) Publication of article, forming .subject- 
matter of contempt of Court, in newspaper — 
Writer, editor and publisher are guilty. 1970 
Cn LJ 1283 (1285) (All). 

Section 5 

, (1) It is open to anyone to express fair, reason¬ 
able and legitimate criticism or any act or con¬ 
duct of a judge in his judicial capacity or even 
to make a proper and fair comment on any de¬ 
cision given by him because “justice is not a 
clustered virtue and she must be allowed to 
suffer the scrutiny and respectful even though 
outspoken, comments of ordinary men”. A 1971 
SC 221 (230). 

(2) Fair and reasonable criticism of a judg¬ 
ment which is a public document or which is a 
public act of a judge concerned with admin¬ 
istration of justice would not constitute con¬ 
tempt. If the criticism is likely to interfere 
with due administration of justice or undermine 
the confidence which the public rightly repose in 
me courts of law as courts of justice, the cri¬ 
ticism would cease to be fair and reasonable 
criticism as contemplated by Section 5 but 
would scandalise courts and substantiallv inter¬ 
fere with administration of justice. A 1978 SC 
921 (927. 928). 

(3) When it is said that the judge had a pre¬ 
disposition to convict or deliberately took a 
*Y rn in discussion of evidence because he had 
already resolved to convict the accused, or he 
has a wayward bend of mind, is attributing 
motives, lack of dispassionate and objective ap¬ 
proach and analysis and pre-judging of tne 
issues which would bring administration of jus- 
bee into ridicule if not infamy. A 1978 SC 
921 (928). 

(4) High Court entertaining the plea under 
Section 5 of fair and reasonable comment of a 
judicial act — Supreme Court in appeal held, 
would not refuse defence of fair comment 
though short ground that case not finallv decid¬ 
ed available. A 1978 SC 921 (926) : 1*978 Cri 
LJ 917. 

(5) A scurrilous attack on a Judge in respect 
of a judgment or past conduct affects adversely 
on the due administration of justice. A 1971 
SC 1132 (1144) : 1971 CH LJ 8 44. 

(6) Where the impugned article was a skilful 
attempt on the part of the writer to impute dis¬ 
honesty and lack of integrity to a Judge in the 
matter of a suit, the imputation being indirect 
and mostly innuendo that it was on account of 
the transaction and the dealings mentioned in 
the article that the suit was decreed in the sum 
of Rs. 3 lakhs which was the full amount of 
damages. Implications and insinuations made 
in various paragraphs of the article create a 
strong prejudicial impact on the mind of the 
reader about the lack of honesty, integrity and 
impartialitv on the part of the judge in decid¬ 
ing the suit. A 1971 SC 221 (229, 23(9 : 1971 
Cri LT 268. 
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6. Complaint against presiding officers of subordinate courts when not 
contempt.— A person shall not be guilty of contempt of court in respect of 
any statement made by him in good faith concerning the presiding officer of 
any subordinate court to— 

(a) any other subordinate court, or 


(b) the High Court, 
to which it is subordinate. 


Explanation.— In this section, "subordinate court” means any court 
subordinate to a High Court. 


Section 5 (contd.) 

(7) When partiality is attributed to a Court 
in passing an order or deciding a case, the 
limits of fair comment on the merits of the case 
are clearly crossed and gross contempt is com¬ 
mitted as impartiality is a basic characteristic 
of a Court and any attack on it seriously affects 
its prestige and dignity. 1979 Cri LJ 412 (DB) 
(All). 

SECTION 6 — SYNOPSIS 

1. Good faith. 

2. Illustrative cases. » 

3. Subordinate Court. 

1. Good faith.— (1) In view of Section 8 the 
making a statement by a contemner concerning 
a presiding officer of a subordinate Court is 
protected but the condition precedent is that 
such statement must have been made "in good 
faith." The only tangible test which can be 
applied for judging the good faith of a person 
in doing a certain act is as to whether he acted 
with due care and attention. It is surely not 
open to a person to take precipitate action only 
on vague information received by him from ir¬ 
responsible sources and without verifying the 
same diligently. 1973 Cri LJ 1211 (1216) (All). 

(2) The expression ‘‘good faith" has not 
been defined in the Contempt of Courts Act 
but the definition of that expression in Sec. 52, 
Penal Code is applicable. ILR (1975) Cut 604. 

2. Illustrative Cases.— (1) Where a senior 
lawyer practising in rural area instead of taking 
recourse to procedure under Section 6 alleged 
that the judge has a wayward bend of mind 
and was pre-disposed to convict and accord¬ 
ingly took deliberate turn in the discussion of 
evidence, the criticism must be deemed to sub¬ 
stantially interfere with the due course of jus¬ 
tice, especially in the background that matter 
concerned with a mofussil place where there 
are one or two courts and a few lawyers and 
the litigating public is mostly illiterate or poorly 
educated. The contemner therefore could not 
claim the benefit of Section 13. A 1978 SC 
921 • 1978 Cri LJ 917. 

(2) Where an order of Magistrate is so 
patently illegal and unexpected of any judicial 
officer with least experience that any person is 
likely to be led to the impression that extrane¬ 
ous considerations might nave prevailed with 
Magistrate then a complaint to that effect by 
a person to the Chief Justice of High Court 
and sending copies of the same to the Governor 
| nd the Chief Minister would be covered by 
Section 6 and would not amount to a publica¬ 
tion tending to scandalize the Court within the 
tneaninj, Q ( Section 2 (c). The mere fact that 
copies were sent to the Chief Justice of India 
wh< ? i°° ’ s believed to be having supervisory 
control over the judiciary does not in any way 


amount to publication. 1973 Cri LJ 1106 (1112 
to 1114) (Punj). 

(3) Where the imputations against a Magis¬ 
trate were made by the party recklessly with¬ 
out making any enquiry and they were not sup¬ 
ported by any plausible facts, the complaint was 
not in good faith and constituted contempt of 
Court. (1975) 41 Cut LT 329 00 A 1973 All 
369. (Contemner making most flagrant and 
offensive allegations against a magistrate and 
defending the same instead of showing any re¬ 
morse commits gross contempt.) 

f4) Lawyers and litigants every day express 
opinions about the validity of orders passed by 
Courts. Such an expression of opinion could 
not become contempt of court because a 
superintendent of Police had expressed such an 
opinion. 1971 All Cri R 257 (260). 

(5) Where the proceedings and conviction 
under Section 480, Criminal P. C. by the Mun- 
sif against a party were, on appeal, held to be 
without jurisdiction and the party, believing 
that he had a cause of action against the 
Munsif, issued a notice under S. 80, Civil P. C. 
stating that the action by the Munsif against 
him was malicious and without reasonable cause, 
that could not be a basis for initiating proceed¬ 
ings for contempt of Court 1972 All Cri R 
571. 

(6) Where a Court Inspector used the word 
•vindictive’ against the Magistrate in open 
Court with regard to the Magistrate’s order for 
not sending a copy which was more in the 
nature of an executive order, the use of that 
word could not be said to have constituted con- 
tempt of court. A 1972 Cal 352. 

(7) Allegations against advocate concerning 
conduct of criminal case — Not contempt with¬ 
in Section 3 — Advocate not an officer of the 
Court. 1973 All LJ 954. 


o. auoorcnnate ^ourt.— (i) Disciplinary Com¬ 
mittee of Bar Council constituted under Sec. 9 
tr- Advocates Act— Is a Court subordinate to 
High Court — The Committee has not merely 
the trappings of a Court but has also the re¬ 
quisite attributes of a Court — The subordina- 
a? P ur P°ses of a Contempt of Courts 

Act (1971) means judicial subordination and 
not subordination under the hiearchv of Courts 

tw 61 ^ 0 - Fu C ° r - Cr F* C - ~ Held on facts 
that the letter written by the Bench clerk of 

the Court of the Commissioner for Workmen’s 
Compensation to the Bar Council of West Ben¬ 
gal calling in question the final order of the 
Disciplinary Committee suspending an advocate 
trom practice was not merely unwarranted but 

also amounted to contempt of Court _ (The 

Court accepted the unqualified apologv tender- 

fRJP 1975 Cri 1595 

(1597, 1598) : 79 Cal WN 684 (DB). 
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Section 6 — Note 3 (contd.) 

(Cases under old Act of 1952) 

(2) The expression “Courts subordinate to 

the High Courts” would prima facie mean the 
Courts of law subordinate to the High Courts 
in the hierarchy of Courts established for the 
purpose of administration of justice throughout 
ttie Union. A 1956 SC 66 (69) : 1956 Cri LJ 
156 00 1971 Cri LJ 742 (745, 746) : 36 Cut 
LT 1282. (A Certificate Officer exercising and 
discharging his powers and functions under the 
Orissa Public Demands Recovery Act, is a 
“Court” within Section 3. A 1929 Cal 130, 
Dissented from.) °* 1970 All LJ 574 ** 

A 1968 Madh Pra 253 (254) (DB) 00 

A 1968 Madh Pra 232 (233) : 1968 Cri LJ 

1433 (DB) 1964 (1) Cri LJ 362 (364) (All). 

(3) For the purposes of this section the posi¬ 
tion of the subordinate Court must be consi¬ 
dered in its totality in relation to the High 
Court and not with reference to a particular 
Act or provision of law under which it may be 
acting at the time its contempt has been com¬ 
mitted. A 1953 All 419 (433) : 1953 Cri LJ 
943. 

(4) Chapter VI of the Constitution is not ex¬ 
haustive of the Courts which are subordinate 
to the High Court much less does the provi¬ 
sion apply to the interpretation of the expres¬ 
sion as used in the Act. A 1960 Madh Pra 115 
(116) : 1960 Cri LJ 484 (DB). 

(5) Subordination contemplated by the Act 
Is not the subjection to the mere administrative 
control of the High Court. A 1950 All 556 
(558) : 52 Cri LJ 1062 (FB). 

[See also A 1956 All 258 (266) : 1956 Cri LJ 
679 (DB).] 

(6) The subordination contemplated by the 

Act is judicial subordination. A 1950 All 556 
(558) : 52 Cri LJ 1062 (FB) 00 A 1956 All 258 
(266) : 1956 Cri LT 679 (DB) oe> A 1955 Bom 
103 (105) : 1955 Cri LJ 351 (DB) 00 A 1953 

All 419 (433) : 1953 Cri LT 943 00 A 1967 
SC 1494 (1504) : 1967 Cri LJ 1380 00 1964 

(1) Cri LJ 362 (365) (All) 

(7) A Court may be subordinate to a High 
Court for purposes other than judicial controls. 

A 1967 SC 1494 (1504) : 1967 Cri LJ 1380. 

(8) Any Court over which a High Court 
exercises any authority, appellate, revisional or 
supervisory may be subordinate to the High 
Court for the purposes of the Contempt of 
Courts Act. A 1957 All 495 (503) 00 A 1950 
All 556 (558) : 52 Cri LJ 1062 (FB) 00 A 1956 
All 258 (266) : 1956 Cri LJ 679 (DB) •• A 
1952 All 86 (87). 

(9) Where a Court created by a special sta¬ 
tute has been made subject to the appellate 
jurisdiction of the High Court although to a 
lesser extent than the ordinary Criminal Courts 
of the Country, it is a Court subordinate to 
the High Court within the meaning of the 
Contempt of Courts Act. It is not the less 
such a Court merely because the power to 
make rules in respect of it has been conferred 
on the Government and not the High Court. 

A 1933 Cal 118 (120) : 34 Cri LT 662 (DB). 

(10) Any Tribunal, which is subordinate to 
the High Court under Article 227 of the Con¬ 
stitution would come within the scope of the 
Act even though it is not subordinate to the 
High Court as a Civil Court. A 1955 Bom 103 
(105) : 1955 Cri LJ 361 (DB) •• 1970 All LJ 
574. (Court of die Zila Commissioner is one 
such Court.) •• A 1970 Cal 477 (478) : 74 Cal 


WN 958. (The Additional member. Board of 
^Wished under Bengal Act (2 of 
1913) though not a Court under either the Civil 
• j 0r , e Criminal P. C. is a tribunal and 
is under the superintendence and the judicial 
subordination of the High Court.) ** A 1967 

, P o L 2 ?? Jl 20) '■ 1967 Cri LJ 1470 (DB) 
484 A (D 1 B) 60 Mad “ Pra 115 ( 117) ! 1960 Cri LJ 

[But see ILR (1971)1 Cal 23 (DB). (The 
District Judge functioning as Appellate Auth¬ 
ority under Section 29 of the W. B. Premises 
officer ^ ^ Ct k n0t a ^ ourt kut an appellate 

(J-l) The Court of a Magistrate passing order 
under Section 144, Criminal P. C., is a Court 
suborduiate to the High Court within the mean- 
mg or Section 3 of the Contempt of Courts 
. A . Pat 203 [ 2 07) : !954 Cri LJ 533 

©g) ” A Cal 174 (JL76> * 1959 Cri LJ 

(FB). 

(12) A Magistrate holding an enquiry under 
Section 176 of the Code of Criminal Procedure 
is not a Court subordinate to the High Court 
contempt of which is punishable under Sec. 3 

'he Contempt of Courts Act. A 1958 Punj 
14i (143) : 1958 Cri LJ 673. (A 1940 Rang 
68. held no longer good law*) 

470 B (DB) e ] A 1940 Rang 68 (70) : 41 ^ LJ 

(13) The appointment of a Judge of the High 
Court as the sole member of an Industrial Tri¬ 
bunal it was held did not equate it with the 
High Court. The status of me tribunal as an 
inferior Court was not in any way altered by 
such appointment. A 1955 Mad 1 (16) i 1955 
Cri LJ 1 (FB). 

(14) An Election Tribunal constituted under 
Representation of the People Act is a Court 
subordinate to the High Court. A 1960 Madh 
Pra 115 (116, 117) : 1960 Cri LJ 484 (DB) 

A 1959 Madh Pra 50 (51) : 1959 Cri LJ 

199 (DB). 

(15) The Authority . functioning under the 
Payment of Wages Act is a Court subordinate 
to the High Court within the meaning of Sec¬ 
tion 3 of the Contempt of Courts Act. A 1963 
Bom 254 (261) : 1963 (2) Cri LJ 603 (DB). 

(16) In view of the provisions of S. 22^ of 

the Andhra Pradesh Buildings (Lease, Eviction 
and Rent) Control Act (XV or 1960), Rent Con¬ 
troller is a Court subordinate to the High Court 
within the terms of Section 3. (1968) 2 Andh 

WR 587* (DB) 

(17) The Assistant Registrar exercising powers 
of Registrar under Section 48 of Binar and 
Orissa Co-operative Societies Act (6 of 1935) 
is a Court subordinate to the High Court. A 
1965 Pat 227 (236. 237) : 1965 (1) Cri LJ.748 
(DB) 00 A 1967 SC 1494 (1504) : 1967 Cn LJ 
1380. 

(18) An Arbitrator appointed by the State 
under Section 37 read with S. 12 of the U. P. 
Consolidation of Holdings Act and the Rules 
framed thereunder is not a Court subordinate 
to the High Court within the meaning of Sec¬ 
tion 3 of the Contempt of Courts Act. A 1968 
AH 157 (162) : 1968 Cri LJ 577. 

(19) The Registrar or the Assistant Registrar 
appointed under U. P. Co-operative Societies 
Act are not a Court of law and they cannot 
also be said to be subordinate to the High 
Court. 1963 (1) CM LJ 507 (511) (All). 


[The] Contempt of Courts Act, 1971 [Ss 7-8] 545 

7. Publication of information relating to proceedings in chambers or in 

camera not contempt except in certain cases. — (1) Notwithstanding anything 

contained in this Act, a person shall not be guilty of contempt of court for 

publishing a fair and accurate report of a judicial proceeding before any 

court sitting in chambers or in camera except in the following cases, that is 
to say,— 

(a) where the publication is contrary to the provisions of any enactment for 
the time being in force; 

(b) where the court, on grounds of public policy or in exercise of any 
power vested in it, expressly prohibits the publication of all informa¬ 
tion relating to the processing or of information of the description 
which is published; 

(c) where the court sits in chamber or in camera for reasons connected 
with public order or the security of the State, the publication of in-: 
formation relating to those proceedings; 

(d) where the information relates to a secret process, discovery or inven¬ 
tion which is an issue in the proceedings. 

(2) Without prejudice to the provisions contained in sub-section (1) a 
person shall not be guilty of contempt of court for publishing the text or a 
lair and accurate summary of the whole, or any part, of an order made by a 

chambers or in camera, unless the court has expressly prohi- 

T? » Ubhc * tl0n thereof on grounds of public policy, or for reasons con¬ 
nected with public order or the security of the State, or on the ground that 

it contains information relating to a secret process, discovery or invention, or 
m exercise of any power vested in it. 


OBJECTS AND REASONS 


Clause 7.— This clause provides that ex¬ 
cept in the cases specifically mentioned 
therein a person shall not be guilty of con¬ 
tempt of court for publishing a fair and ac¬ 


curate report of judicial proceedings before 
any court sitting in chambers or in camera.*' 
—S. O. R. 


8. Other defences not affected.— Nothing contained in this Act shall be 
construed as implying that any other defence which would have been a valid 
defence in any proceedings for contempt of court has ceased to be available 
merely by reason of the provisions of this Act. 

OBJECTS AND REASONS 


Clauses 8 and 9.— By way of abundant 
caution these clauses provide that the pro¬ 
posed legislation shall not be construed as 


m any way affecting any defence which 
may be otherwise open to an alleged con¬ 
temner or the scope of contempt as other¬ 
wise understood.—S. O. R. 


... Section 7 

(1/ English case — Publication of reports on 
private wardship proceedings is prohibited by 
taw However, the publisher would not be 
guilty of contempt of Court in absence of the 
proot that the information relating to private 
wardship proceedings was published by him 
recklessly. (1977) 1 All ER 114. 

i <H£ ng r ,1S £ CaS ® * In a proceed¬ 

ing the Justices in interest of national security 

™ ad ? 8 i TU f th i at , ldentit y of the witness should 
b ® ^closed, but no formal order or direc- 
*?,'to® 1 eff ect was made — A newspaper 
a, to r the proceedings were over published the 
name of the witness. The newspaper was held 
guilty of contempt. (1978) 3 All ER 731. 

Section 8 

/i oi r.S 35 ® 5 . under OId A ct of 1952 
heard;*; “at party in contempt cannot be 
t— ard ls inapplicable when order for the breach 


[Vol. 10] 4 A. M. 35 


"A” in the citations stands for AIR 


of which contempt is alleged is challenged on 
ground of want of jurisdiction. A 1931 Bom 

<F°1> 68* K Srii Ker 384 «» 

(3) A person in contempt cannot be heard 
unless he has purged himself of it, is not an 
absolute proposition of law, but only a quali¬ 
fied one A party though continuing to be in 

C ;° n Kf em ?fn^^o be U h , eard in defence of his 
rights. (1974) 78 Cal WN 504. 

(4-6) Violation of die order of injunction can¬ 
not be excused on the ground that though the 
Court acted within its jurisdiction, the order 

WR 382 P (DB) d ^ erroneous * (1968) 1 Andh 

(7) Innocence of the contemner in doing the 

to am0U ? tS t0 - no Tcfence 

to the charge of contempt. It would be rele- 

vant only for determining the punishment A 
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9. Act not to imply enlargement of scope, of contempt.— Nothing con¬ 
tained in this Act shall be construed as implying that any disobedience, 
breach, publication or other act is punishable as contempt of court which 
would not be so punishable apart from this Act. 

10. Power of High Court to punish contempts of subordinate courts.— 

Every High Court shall have and exercise the same jurisdiction, powers and 
authority, in accordance with the same procedure and practice, in respect of 
contempts of courts subordinate to it as it has and exercises in respect of con¬ 
tempts of itself: 

Provided that no High Court shall take cognizance of a contempt alleged 
to have been committed in respect of a Court subordinate to it where such 
contempt is an offence punishable under the Indian Penal Code 

[1952—S. 3.] 


Section 8 (contd.) 

1945 Nag 33 (47) (DB) 00 A 1962 SC 1172 
(1179) : 1962 (2) Cri LJ 262 00 1965 Ker LT 
871 (DB) 00 1964 All WR (HC) 504. 

(8) It is no defence, to a charge of contempt 
that the offensive article never reached the 
eyes of the Court, or that the Court was not 
prevented from performing its duties fairly 
and properly or that they were published with¬ 
out intent to injure the parties or interfere 
with the administration of justice. (1961) 2 Cri 
LJ 104 (106) : 1960 Ker LT 792 (DB) 00 1965 
Ker LT 871 (DB). 

(9) In a proceeding for contempt, the truth 
of the imputations is no defence at all. A 1971 
SC 221 (230) : 1971 Cri LJ 268 00 1971 WLN 
495 (Raj) 00 A 1966 Andh Pra 167 (173) : 1966 
Cri LJ 642 (DB) 00 1968 MPLJ 725 (DB) 00 
A 1965 Ker 49 (49, 50) : 1965 (1) Cri LJ 176 
(DB) 00 A 1961 J & K 76 (80) : (1961) (2) Cri 
LJ 766 (DB). 

(10) Pleas of justification or privilege are 
strictly speaking not available to contemner ex¬ 
cept perhaps as matters tending to aggravate 
or mitigate offence of contempt. A 1966 All 
588 (589) : 1966 Cri LT 1361 00 A 1963 Bom 
254 (262) : 1963 (2) Cri LJ 603 (DB). 

(11) The excuse that a person may be found 
fault with by the higher authorities or that he 
should consult the higher authorities before 
complying with the orders of Court can be of 
no avail when he is asked to show cause why he 
should not be committed for contempt. (1966) 

1 Andh LT 158 (DB) 00 A 1967 Andh Pra 19 
(21) : 1967 Cri LJ 19 (DB). 

(12) In case of prohibitive orders, the fact 

were not served on the officers con¬ 
cerned is not a defence to their liability for 
contempt of Court, if they came to know of 
that order from a source whose authenticity 
they cannot doubt. (1967) 1 Andh WR 129 
(DB). 

(13-14) Person charged for committing con¬ 
tempt by acting in contravention of prohibitory 
order issued by High Court, cannot take plea 
that he was not party to that proceeding or that 
the order was not received bv the concerned 
person. (1968) 2 Andh WR 208 (DB). 

(15-17) The sooner the misconception is re¬ 
moved from the mind of those taking defence of 
freedom of press that they are not accountable 
to the law for what they edit, write and print, 
the better it will be for societv. 1966 Cri LJ 
214 (217) : 1965 MPT.] 844 -DR) 

SECTION 10 — SYNOPSIS 

1. Power of High Court to punish contempts. 

2. Proceedings against State or Union. 


3. Scope of enquiry. 

4. Evidence and mode of proof. 

5. Exercise of power is discretionary. 

6. Contempt proceedings and Criminal P. C. 

7. Bar of jurisdiction under the Proviso. 

8. Ex parte order. 

9. Parallel proceedings. 

10. Other remedy. 

1. Power of High Court to punish contempts. 

(1) Section 2 of 1926 Act, Section 3 of 1952 
Act and Section 10 of 1971 Act do not confer 
any new jurisdiction on the High Court but 
only recognise the initial inherent jurisdiction 
as a Court of Record, now sanctioned by Arti¬ 
cle 215 of the Constitution. 1975 All LJ 64 : 
1974 Cri LJ 962 (968, 970). 

(2) Criticism against judgment of trial Court 
— High, Court entitled to consider judgment 
of Appellate Court. A 1978 SC 921 : 1978 Cri 
LJ 917. 


(3) Although the High Court has got power 
and jurisdiction to punish for contempt, such 
power and jurisdiction will be used by them 
with great care and. caution, and very sparingly, 
unless its exercise is absolutely necessary for 
the proper administration of law and justice. 
(1974) 1 Andh Pra LJ 243 : (1974) 1 An LT 
170. 

Case law under Old Act of 1952 


(4) The power of a High Court to institute pro¬ 

ceedings for contempt and punish where neces¬ 
sary is a special jurisdiction which is inherent 
in all Courts of Record. A 1954 SC 186 (187): 
1954 Cri LJ 460 00 A 1957 All 37 (41, 42) 

(DB) 00 A 1955 All 638 (640) (DB) 00 A 1955 
Orissa 36 (40) (DB) 00 ILR (1946) 2 Cal 499 
(506) 00 A 1945 Oudh 266 (267) (DB). 

(5) Power of High Court to punish for con¬ 
tempt is to safeguard dignity or Courts and to 
create an atmosphere in which Judges can dis¬ 
pense justice with equal hand and fearlessly 
perform functions which they are called upon 
to discharge. A 1969 Delhi 319 (320) (DB). 

(6) Institution and dropping of proceedings 
— Not dependent on desire of individual who 
had made report of contempt — Duty High 
Court is to see that no person indulges in scan¬ 
dalizing any Court. 1972 All Cri R 57. 

(7-10) No notion of the liberty of the press 
can stand in the way of the inherent power 
of Court to punish any publication which 
amounts to contempt. Article 19 (2) of the 

Constitution makes it clear that reasonable re¬ 
strictions could be imposed on the fundamental 
right to freedom of speech and expression. 
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Section 10 — Note 1 (contd.) 

inter alia, in relation to contempt of Court. A 

J ? 58 i 27 , 9 < 280) : 19 ^ 8 Cri L J 952 

lf A A 9 . 6 ?x Cal 1 ^ *’ 1969 Cri L J 49 (58) 00 
JS® Cn L J 1225 (Punj') °° A 1953 Orissa 249 
@ ; A1969 Cal 1 (3) : 1969 Cri LJ 40 
g®> A 1968 Punj 217 (230) : 1968 Cri LJ 

rfiSShZA . 1 "* Pat 430 (44o): 1960 c " 

Cri LJ 54 56? B (DB). A 1959 B ° m 182 (189) = 1939 

(11-12) A High Court is a Court of Record 

and as such has an inherent power and authority 

to protect its subordinate Courts from inter- 

terence with the course of justice administered 

°y J n .. an y way which may be necessary. 

A 1939 ° udh 131 < 139 ) : 40 Cri LJ 421 (FB) 

A 19 52 Ajmer 33 (33) 00 A 1952 Kutch 74 
(7o). 

[But see A 1933 Pat 204 (205, 206) (DB).] 

(13) High Court cannot deal with matters al- 
‘fgfdto be of contempt of the Supreme Court. 

f470 6 (DB) ndh Pm 2 " (3 ° 5) : 1967 Cri U 

(14-15) The Contempt of Courts Act only 
gives a statutory recognition to the already exist¬ 
ing inherent powers of the High Courts to 
i contempts of subordinate Courts also. A 
Hyd yj. (17) (DB) 00 A 1939 Oudh 131 

15#wi*o? C i r n t rt J ^ 21 r (FB) °° A 1955 Andhra 
156 (159) : 1955 Cri LJ 1028 (DB). 

<. (I®) Article 215 of the Constitution does not 
J nmt the powers which the High Court posses¬ 
sed before to punish contempts of subordinate 
Lourts either as a superior Court of Record or 
under the Contempt of Courts Act of 1926 

A S inlo n ^f P J^ ce< ? by the P rese nt Act of 
J? 52 * All 342 ( ,345 ) •* 1953 Cri LJ 733 

oo A 1950 All 556 (558) : 52 Cri LJ 1062 (FB) 

Cri ¥ I 19 l?<f a i?m 0 .l 442 » 444 ’ 445 ? 44 «) : I960 

LJ A 06 964 (DB* «» 7 A ifsl 

Bom 182 (187) : 1959 Cri LJ 567 (DB). 

(H) The inherent power of the High Court 

u C ° ntemp l S of subordinate Courts and 
Tnbunals has not been touched by Article 227 

?if^fnf C0I l Sti i Ut i 0n ’o ,us ^ as such power was 
left untouched by Section 15 of the Hich 

a $£ °J 18 dl which Article 227 replaced 
A 1955 Mad 1 (18) : 1955 Cri LJ 1 (&) 

dKS: rr& 

,13SE 

A ,r„““ ‘ 

finally for the exercise of the noZ af P it 

« * 

tert°L5f ie ™ a subordinate Tribunal can pro- 

H?*h 


committed has ceased £ • contc>m pt was 

the High C h ouVo? S ?t1 to pSn"h 0t ,h| P c r on! 


iTfb) A 1955 Mad 1 (21 > 22) : 1955 Cri Lj 

ha?? JatnfSl?* 1 C ° Urt ° f J ammu and Kashmir 

2 r^ 0 if eding 5 against St ate or Union. 

£ ase Ifl w under the Old Act of 1952 

priceediW 6 ^ 1 proceedin S b V *t s nature is a 

W8°) C : 195 8 6 CrfL™ !. A 1956 Manipur 44 

ini 2 ! No doubt the State Government not be- 

in O 39 R <? u* S 1 pec,aI , Provision is made 

(DB) 9 ® 1 SC 221 (2 *« “"AWW Pa b t 6 72 C '(7« 

3. Scope of enquiry. 

Case law under the Old Act of 1952 

Jure r a°nd e fo ng a hody^conTsted 6 at 

mm 

on the tro.md” o( n C 3? te v m §? Proceedings based 
SSMLZ*. en< JV ir f, into, the merits 'of the 

2 "(19 A 8) 19 l 58 Ani''li lii ? l7°085 

deltf } t J h K Ugh contem P‘ jurisdiction is consi- 
nn l l t summary jurisdiction. Courts are 
not barred from holding a detailed ennui™ 

when necessary. 1967 All Cri R 488. Q ^ y> 

4. Evidence and mode of proof. 

Case law under Old Act of 1952 

nr '}> Application under — Contempt on ground 
of breach of allegations alleged — p£of of 

cessarv° nS Rfcorffng of evidence ne- 

• V , EQually efficacious remedy pro- 

S*} 1 ” nder . Order 39, Rule 2 (3) P -1 

Held Court before whom matter fc pend- 

fo? cnntPmSf tent f ° ? eal and ther efore petition 
nL h ^ as not entertained by the High 

Court. 1974 Pun LJ (Cri) 71. 8 

[See however (1975) 2 Cri LT iq . ttr 

(1975) 1 Delhi 250 (266). (Petition admitted 
Permission granted to file affidavits and 
counter-affidavits and evidence taken — More- 
ver interference to injunction order by public 
gS C BL — Potion entertained instead of C- 

R S 2 h (3) P c! p nC C ) ] take StepS under ° 39 « 

(2) The standard of proof required to estab¬ 
lish a charge of ‘criminal contempt* 2 the same 
as m any other criminal proceeding It is all 
the more necessary to insist upon strict woof 
of such charge when the act or omission rom 
plained of is committed by a person ,.3r 

SC°8S9 0f . h l976 R Cri a r t* £. , f lc,a / 1 ofRcer * A 1970 
Reversed!) 76 Cn LJ M1 - (A 197 ^ ^er 248, 


.n?'? { n orde r to amount to contempt of Court 
and to be punishable as such, mere P breach of 
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Section 10 —- Note 4 (contd.) 
an undertaking given to, or disobedience of the 
order passed oy, the Court is not enough. It 
must further be proved that the breach or dis¬ 
obedience was wilful or contumacious and the 
act of the contemner, therefore, signified dis¬ 
respect to the Court. (1971) 73 Bom LR 610. 

(5) In the case of breach of an order of the 
Court if it is done by a private person, ap¬ 
parently to gain some unlawful advantage, the 
presumption would be that infringement or dis¬ 
obedience was wilful, but in the case of an 
official, if he commits a certain disobedience, 
there would be a presumption in his favour 
that he had in the ordinary circumstances, done 
it bona fide and unintentionally. The pre¬ 
sumption is not irrebuttable. A 1960 All 231 
(234) : 1960 Cri LJ 442 (DB). 

(6) Action for contempt of Court for disobe¬ 
dience of a stay order can be taken only when 
the party proceeded against for contempt is 
shown to nave known the order in time. The 
fact that the order was pronounced when his 
counsel was present in Court is not sufficient. 
When, however, the party is present at the 
time the order is made, personal service there¬ 
of on him Is not necessary. (1970) 72 Pun LR 
114. 

(7) It is not sufficient to find that the Magis¬ 
trate has acted without proper care and caution 
in order to punish him for contempt. It has 
further to be shown, he has been motivated by 
extraneous considerations. (1971) 73 Pun LR 
852. 

(8) Contemner cannot be allowed to produce 
witnesses and documents to prove matters which 
are not strictly relevant to the enquiry relating 
to contempt. (1970) 72 Pun LR 822. 

(9) In order to justify action for contempt of 
Court for breach of prohibitive order it is not 
necessary that the order should have been offi¬ 
cially served on the partv against whom it is 
granted, if it is proved that ne had knowledge 
of the exact order aliunde and he knew that it 
was intended to be enforced. Official communi¬ 
cation is not a condition precedent, provided 
there is no valid reason to doubt the authenti¬ 
city of the order conveyed to him. A 1979 
SC 1767 (1770) : 1970 Cri LJ 1520. 

(10) Charge of contempt of Court for dis¬ 
obeying its order — Those who assert that al¬ 
leged contemners had knowledge of order must 
prove this fact beyond reasonable doubt — 
In case of doubt benefit ought to go to person 
charged. A 1970 SC 1767 : 1970 Cri LJ 1520. 

(11) Breach of injunction — Contempt pro¬ 
ceedings — Proviso to Section 50, Evidence 
Act, is not applicable. A 1970 Raj 83. 

(12) The drastic step of striking out defence 
and denial of hearing to a party in contempt 
is an extreme penalty which is enforced only 
in those cases where an act of a party in con¬ 
tempt impedes the course of justice. A 1974 
All 39 (41, 42). 

(13-14) In proceedings for contempt against 
newspaper editors for comments on pending 
proceedings, the prosecution need not affirma¬ 
tively establish that the offender had know- 
ledge of pendency of proceedings. A 1955 
Orissa 169 (171) : 1955 Cri LJ 1514 (DB) 00 
A 1966 Cal 411 (420) : 1966 Cri LJ 883. 

(15) Contempt proceedings even if they are 
Judicial proceedings within the meaning of Sec¬ 
tion 1 of the Evidence Act have always been 


treated as falling outside the scope of that 
section and hence it is not necessary to prove 
a contempt in the manner provided for proving 
any fact by that Act. In those proceedings the 
Court is competent to adopt its own procedure 
for deriving satisfaction on the question that a 
contempt has been committed. A 1955 All 038 
(640) : 1955 Cri LJ 1451 (DB) °* A 1960 Pat 
430 (436, 437) (FB). _ 1 ' 

(16-19) Where a contemner wishes to defend 
himself he is to be given every opportunity 
having regard to the nature of summary pro¬ 
ceedings in the trial of contempt matters, but 
it is for the Court to decide whether the docu¬ 
ments produced had the tendency or were cal¬ 
culated to interfere with the course of justice 
by embarrassing the trial Judge in the trial of 
the cause and any witness outside the Court 
need not be examined to give opinion on the 
matter. A 1968 Punj 217 (236) ; 1968 Cri LJ 
775 (FB). 

(20) For conviction for contempt of Court 
arising from scandalising the Court, it is not 
necessary that ‘clear ana present danger* to the 
orderly and impartial administration of justice 
has to be made out. ELR (1968) 1 Ker 384 
(519-20) (FB). 

(21-24) If a contumacious speech is denied by 
the contemner. Courts can always take evi¬ 
dence and on proof of the speech deal with 
the contemner according to law. A 1960 Cal 
411 (423) : 1960 Cri LJ 883. 

‘ (25-27) An alleged contemner not being ex¬ 
actly an accused person can file an affidavit or 
make a statement on oath. A 1951 Pat 443 
(444) : 52 Cri LJ 558 (DB) 00 A 1943 Lah 329 
(346) : 45 Cri LJ 445 (FB). 

(28-29) A person against whom a charge of 
contempt of Court has been levelled is neither 
an accused within the meaning of Section 5 of 
the Oaths Act nor a person accused of an 
offence within the meaning of Art. 20 (3) of 

the Constitution of India. Hence the cross- 
examination of him upon an affidavit filed by 
him voluntarily is not barred. A 1954 All 523 
(537) : 1954 Cri LJ 1141 (FB). 

(30) Where there is any reasonable doubt in 
a case of contempt of Court the person charg¬ 
ed with the contempt is entitled to the bene¬ 
fit of that doubt A 1944 Lah 196 (202): 46 Cri 
LJ 174 (SB) ° # A 1957 All 37 (45) (DB) 00 A 
1955 All 638 (647) : 1955 Cri LT 1451 (DB) 
•• A 1968 SC 1348 (1351) : 1968 Cri LJ 1514 
00 A 1968 Punj 217 (232) : 1968 Cri LJ 775 
(FB) 00 A 1969 Delhi 201 (212) : 1969 Cn LJ 
884 (FB) *° 1908 Cri LJ 671 (673) oe A I960 
All 588 (589) # ° (1964) 68 Cal WN 330 (DB) 
00 A 1900 All 231 (236) (DB) 00 A 1960 Orissa 
132 (130) : 1900 Cri LJ 1120. 

(31) In the matter of a prohibitory order 
issued by a Court, it is not necessary that the 
order itself should have been served on the 
party against whom it has been granted m 
order to Justify committal for breach of sucn 
an order, provided it is proved that the person 
complained against had notice or the order 
aliunde. A 1967 All 93 (98) : 1967 Cri LJ 
291 

5. Exercise of power is discretionary. 

Case law under the old Act of 1952. 

(1-4) The fact that in a case of contemnt com¬ 
mitted in its face the Court before it calls upon 
the contemner to show cause comes to a deci¬ 
sion that a contempt has been committed does 
not disqualify the Court from adjudicating upon 
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Section 10 — Note 5 (contd.) 
the matter when cause is shown by the con¬ 
temner. A 1932 Lah 502 (503) » 33 Cri LJ 
675 (FB). 

(5) The jurisdiction to commit for contempt is 
an extraordinary one and should be sparingly 
and circumspectly used. A 1956 Andnra 84 
( 86 ) : ILR (1955) Andhra 545 : 1956 Cri LJ 
475 (DB) 00 A 1943 Lah 329 (337) : 45 Cri LJ 
445 (FB) 00 A 1956 Mad 621 (626) (DB) 00 A 
1954 All 308 (309) : 1954 Cri LJ 645 (DB) 00 
A 1965 SC 745 (791) °° A 1969 Delhi 6 ( 6 ) 00 
A 1969 Delhi 304 (308) 00 A 1969 Orissa 117 
(128) : 1969 Cri LJ 763 (DB) 00 (1968) 2 Andh 
WR 208 (DB) 06 1968 Cri LJ 248 (250) (DB) 
(Cal) 00 A 1968 Ker 301 (307). (Reversed in A 
1970 SC 1694 on another point.) °° 1968 Cri 
LJ 1424 (Ker) : 1968 Ker LT 157 (DB) 00 A 
1967 Andh Pra 219 (225, 226) : 1967 Cri LJ 
984 (DB) 00 1963 (1) Cri LJ 820 (823) (DB) 
(MP). 

( 6 ) Power to proceed against persons for con¬ 
tempt is a shield given to Courts for protecting 
their authority and making the same effective. 
It is a protective power necessary for the pro¬ 
per functioning of Court and due administration 
of justice. 1969 Ker LT 513 (517) (DB). 

(7) Proceedings by way of contempt being 
summary, and the Court being both accuser ana 
iudge of accusation, such proceedings have to 
be initiated in exceptional cases where there is 
a serious interference with proceedings of 
Court. The jurisdiction for committing for con¬ 
tempt being practically arbitrary and unlimited, 
must be most jealously and carefully watched 
and exercised with greatest reluctance and 
greatest anxiety on the part of judges. A 1969 
Delhi 291 (293, 294) (DB). 

( 8 ) In action by way of contempt, Court is 
both the accuser and judge of the accusation. 
It behoves the Court to act with due circum¬ 
spection —- Court must always be jealous in 
vindicating its dignity and impartiality while at 
the same time, it must exercise its power with 
restraint and care — Litigant may have a 
grievance in a matter decided by Courts, but 
that cannot justify use of intemperate or im¬ 
proper language by aggrieved party in refer¬ 
ence to Courts. A 1969 Delhi 169 (169, 170) 
(FB). 

(9) A Court will not exercise its extraordinary 
power of committal upon light occasions and 

enc ^ s °f justice do not require its use. 

£o 1956 8 - 102 (104) : 1956 Cri LJ 1355 (DB) 
oe A 1951 Punj 49 (52) : 52 Cri LJ 950 (DB) 

a rL ?? 0 AH , 285 (286) : 51 Cri LT 595 00 
A 19 41 (192) (DB) °° A 1969 t>elhi 137 

( iW ) / : Am 96 ?« Cri L J 599 (DB) °° 1938 Cri LJ 
A ? 7 \ (A 1P A ° 1961 , (2) Cri L J 194 (109) (DB) 
A 1960 AH 231 ( 234 > : I960 Cri LJ 
442 (DB) °° A 1958 Cal 474 (482) : 1958 Cri 
LJ 1162 •• ILR (1955) Mys 524 (DB) 

(10-11) In order to justify the exercise of the 
jurisdiction in contempt the interference with 
the due course of justice must be a substantial 
interference. A 1953 SC 185 (187) : 1953 Cri 
LJ 91 1 °° A 1950 All 556 (562) , 52 Cri LI 

o ( 0 FB) 1968 Cri LJ 107 (108, 109) 
(A !J) * A 1968 Ker 301 (307) : 1968 Cri LJ 

A1 ? 4 (DB) A 1967 Ker I 77 (180) (DB) 

2 1 nrl ys ,£ T J? 8 r (DB) # ° A 1965 Al! 006 

(0° 8) : 1965 (2) Cn LJ 707 °° A 1963 Madh 

R a iTPvi ? 1 ^ 8 1963 ^ Cri LJ 187 00 1963 
(2) Cn LJ 219 (222) (DB) (MP) 00 1961 (2) Cri 


LJ 104 (109) (DB) (Ker) °° A 1958 Cal 474 
(482) : 1958 Cri LJ 1162 (DB). 

(12) Interference with course of justice —♦ 
Likelihood and not actual interference is essen- 
tial. A 1969 Delhi 201 (210) (FB). 

(13) Criticism ^ of police investigation — 
Giving opinion in newspaper as to who is real 

— Amounts to contempt. 1969 Ker LJ 
453 (463) : 1969 Ker LT 513 (DB). J 

(14) Courts should be reluctant to take notice 
t f c 5, n . lc ^l contempts. A 1954 All 308 (309) : 

H 645 / DB) 00 A 1950 A 11 556 (562): 

32 C" LJr 1062 (FB) 00 A 1967 Andh Pra 299 

(db) 00 1961 (2) Cri 

, T be P°. wer . to commit for contempt 
should be used only when contempt is delibe¬ 
rate- e A i 939 M ad ,257 (260) : 40 Cri LJ 533 
(SB) 00 A 1953 All 266 (270) : 1953 Cri LT 
839 (PB) 0 ° A 1969 Delhi 137 (140) : 1969 

1968 Cri L J 107 < 108 > 109) 

T A T oin WR ( HC > 759 00 1963 (2) Cri 

LJ 219 (223) : 1963 MPLJ 1121 (DB) °® A 

19 5 1 9 J 292 ( 266 ) ■ 1959 Cri LJ 754 (DB). 

. ( lb ) Interference with due course of justice 
in pending proceedings — Case in question re- 
lerred to in public speech made by P — P ex¬ 
plicitly declaring that that case was sub judice 
and he would refrain from any discussion about 

• t? vlev T ° f ^n^onary trends of speech, 
jurisdiction relating to contempt of Court held 

not be inv °ked. A 1969 Mad 378 (380) 

(17) Benefit of doubt — Publication of letter 
in a pending case marked by Court only for 
identification — Letter neither proved, nor ad¬ 
mitted in evidence nor read out in Court _ 

Held that in view of principle that action for 
contempt should be taken with caution and de¬ 
liberation, it was proper to ignore publication of 
lull text of letter in newspaper in peculiar facts 
ot case and benefit of doubt given to accused 
A 1969 Delhi 201 (212) (FB) 

. (J? . Hl 'gh Court will not exercise its 
jurisdiction in contempt upon a mere question 

A 1957 A!1 37 (46) : 1957 Cri LT 
8 (DB) 00 A 1953 SC 185 (187) : 1953 Cri 
LJ 9 J1 ° 0 A 1945 PC 134 (136) A 1949 Lah 
151 (154) : 50 Cn LJ 598 (FB) 00 A 1955 Cal 
368 (368) : 1955 Cri LJ 943 (DB) •• {968 Cri 

M 248 (251) (DB) (Cal) 00 A 1967 Ker 177 
(180) : 1967 Cri LJ 1147 (DB). 

. (19) The matter of dealing with the contempt 
is totally vvithin the jurisdiction of the High 
Court and is not the right of any party in any 
sense. Further, this jurisdiction must be very 
sparingly used only where the interests of jus¬ 
tice imperatively require its use, and even then 
only to the limit strictly called for by such 
interests : any impression that the exercise of 
such jurisdiction or the power to punish for 
contempt, has been made in a somewhat hasty 
or dominating mode without carefully consider¬ 
ing the consequence involved to parties may be 

L * ■ 1 « ■ administration of 

justice, than permitting such acts of contempt 

(CriT unnot,ced * ( 1969 ) Mad LW 25 (28) (DB) 

(20) The jurisdiction to commit for contempt 
should not be used to vindicate any personal 
interest of the Judge but only the general ad- 
mimstration of law which is the public concern. 

00 1 A 56 ,n4o dh A r n o 4 (86) 1 1956 Cri LT 475 (DB) 

A 1950 A j] 285 (286) : 51 Cri LT 595 00 

ILR (1968) 1 Ker 384 (403) : 1968 Ker LJ 197 
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<£?)•• 1968 Cri LJ 248 (251) : 71 Cal WN 
771 (DB) 00 1968 MPLJ 725 (DB) 00 A 1967 
Andh Pra 299 (308) : 1967 Cri LJ 1470 (DB) 
*! A 1961 J & K 76 (81) : 1961 (2) Cri LJ 766 
(DB) 00 A 1959 Orissa 89 (93) : 1959 Cri LJ 
626 (DB). J 


(21) Proceedings by way of contempt of 
Court should not be used as a ‘legal thumb¬ 
screw’ by a party against his opponent for 
enforcement of his claim. A 1970 Mad 14 (16. 
17) (DB). 


(22) Ordinarily, in the case of civil contempt, 
the Courts are reluctant to interfere unless the 
disobedience to the Court’s order issued for the 
benefit of the other party, is wilful. A 1968 
Punj 180 (183) : 1958 Cri LJ 685 60 A 1969 
Delhi 6 (6). 


(23) An application for contempt made by a 
party when it is not made for a genuine pur¬ 
pose of vindicating cause of jeopardised justice 
but is made for the ulterior purpose of parad¬ 
ing a fancied grievance in order to secure the 
punishment of the other party must be dismis¬ 
sed. A 1957 All 37 (47) : 1957 Cri LJ 18 00 
1968 Cri LJ 107 (108, 109) (All) 00 A 1967 
Andh Pra 219 (227) : 1967 Cri LJ 984 (DB) 
A 1967 Ker 177 (181) : 1967 Cri LJ 1147 
(DB). 


(24) Power of High Court to punish con¬ 
tempts can be invoked only when facts ex facie 
support such proceeding and not for enforce¬ 
ment of decretal rights between parties. A 1966 
Mad 21 (22) : 1966 Cri LJ 35 : (1965) 2 Mad 
LJ 162 (DB). 

(25) The Court must take into consideration 
the fact that there is another remedy available 
while exercising its discretion to commit or not 
to commit a person for contempt of Court. A 
1945 PC 147 (150) : 47 Cri LJ 61 00 A 1958 
Cal 474 (482) : 1958 Cri LJ 1162 00 1968 Cri 
LJ 430 (431) (Punj). 


(26) A party guilty of disobedience of an 
interim injunction order can be punished under 
Order 39, Rule 2-A (Allahabad) of the Civil 
Procedure Code and also under the Contempt 
of Courts Act. It is however not necessary to 
award separate punishment. 1964 All WR 127 
(128). 


(27-28) Where the circumstances require it. 
Courts should not hesitate to exercise the powers 
conferred by the Act. A 1954 Pat 203 (208) : 
1954 Cri LJ 533 (DB) 00 A 1937 Bom 305 
(307) : 38 Cri LJ 942 00 (1966) 68 Bom LR 
453. 

(29-31) Where the person directed by a sub¬ 
ordinate Court to do a particular thing in a 
certain time disobeys the order the High Court 
in proceeding in contempt against that person 
to enforce the order does not exercise its dis¬ 
cretion wrongly. A 1945 PC 147 (150) : 47 
Cri LJ 61. (A 1942 Bom 154, Affirmed.) 

(32-36) The Court's power to punish contempts 
carries with it the power to pardon contempts 
in suitable cases. A 1951 Cal 507 (509) 00 
1968 Cri LJ 248 (252) (DB). 

(37-38) A party who disobeys the order of the 
Court is in contempt. If the disobedience of 
the order is such that, so long as it continues, 
it impedes the course of justice in the cause, 
by making it difficult for the Court to ascertain 
the truth or to enforce the orders it may make, 
then the Court may in its discretion refuse to 
hear him until the impediment is removed or 


good reason shown why it should not be re¬ 
moved. 1962 Ker LT 354. 

(39) Contempt of Court by one person —* 
Another person taking entire responsibility for 
offence and expressing unqualified regrets — Is 
no ground for absolving former. A 1969 Delhi 
201 (205) (FB). 

(40) Complaint for defamation against printer 

and publisher of newspaper — Accused pub¬ 
lishing in their newspaper Court proceedings in 
such manner as to hamper fair trial of com¬ 
plaint by poisoning public mind against com¬ 
plainant — Accused held were guilty , of con¬ 
tempt of Court — Ignorance of law or inability 
u advisers to properly guide their clients 

though not a mitigating circumstance. Court in 
the circumstances of case gave the contemners 
a severe warning. A 1969 Delhi 201 (213) 
(FB). 

(41) Where interim injunction of Court is 
vnolated and there are more suitable remedies 
available to the aggrieved party. High Court 
may refuse to exercise its jurisdiction under 
Contempt of Courts Act it being discretionary. 
1971 All WR (HC) 290. 

(42) The object is to maintain public con¬ 
fidence in fairness and impartiality of Courts. 
Vindication of prestige is not the object. The 
discretionary power is not available as a cloak 
for judicial authorities to cover up their in¬ 
efficiency and corruption or to stifle criticism 
made in good faith against such officers. 1970 
All WR (HC) 280 : 1970 All LJ 370 : 1970 All 
Cri R 156 : 1971 Cri LJ 580 : A 1971 All 170 
(172, 173) (DB). 

(43) Committal for contempt is a weapon to 
be used sparingly and always with reference to 
the interests of the administration of justice. 
1970 MLJ (Cri) 139. 

(44) Power of High Court to punish contempts 
of subordinate Courts — Commitment for con¬ 
tempt is discretionary — Power to be exercised 
to maintain the course of justice pure and un¬ 
affected. ILR (1971) Cut 237 (SC). 

. (45) Where the contempt is serious and there 
is an apprehension that the Subordinate Court 
whose order has been disobeyed may not be 
able to award adequate sentence, or, may 
otherwise find itself in difficulties in dealing 
with the case. High Court may take action 
under the Act notwithstanding the specific pro¬ 
visions of Order 39, Rule 2, sub-rule (3), Civil 
P. C. But such cases must be exceptional and 
clear. As there was no special reason. High 
Court declined to exercise its powers. A 1971 
All 231 (233, 234) : 1971 Cri LJ 764. 

(46) Where the allegation requires recording 
of detailed evidence on disputed question of facts 
and the allegation also constitute offences under 
Penal Code, High Court held will not exercise 
its discretionary powers in dealing with con¬ 
tempt. A 1974 Cal 3 (6) : 77 Cal WN 642. 

(47) Where the Court whose contempt is 
alleged to have been committed finds, on an 
application made by the petitioner to that Court 
under Section 151, Civil P. C., that there was 
no contempt of that Court, it would be in very 
extreme and rare cases that the_ High Court 
would even entertain an application for con¬ 
tempt. A 1960 All 231 (230) : 1960 Cri LJ 
442. 

6 . Contempt proceedings and Criminal P. C. 

Cases under the old Act of 1952 
(1) The Code of Criminal Procedure does not 
apply to the trial of cases under the Contempt 
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Section 10 — Note 6 (contd.) 
of Courts Act. A 1954 SC 186 (190) : 1954 Cri 
LJ 460 00 A 1956 AH 258 (262) : 1956 Cri 
LJ 679 (DB) 00 A 1955 All 638 (640) : 1955 
Cri LJ 1451 (DB) 00 A 1963 SC 692 (697) : 
1963 (1) Cri LJ 633. (The provisions of Sec¬ 
tions 87 and 88, Cr. P. C. cannot be made 
available in order to secure presence of con¬ 
temner before Court. (1962) 2 Cri LJ 118 
(All), Reversed.) °« A 1968 Punj 217 (230) (FB). 

(2-4) A warrant for contempt has no re¬ 
semblance to a warrant under Cr. P. C. (1958). 
60 Bom LR 279. 

(5-9) The Supreme Court has no power either 
under Section 527, Criminal P. C. or otherwise 
to transfer a proceeding for contempt of Court 
pending before one High Court to another. A 
1954 SC 186 (190) : 1954 Cri LJ 460. 

(10) Section 556, Criminal P. C., does not 
apply to the summary proceedings taken for 
punishing contempts and therefore a Judge who 
has been personally attacked is under no bar 
to initiate proceedings for the contempt and sit 
in judgment in the case. A 1942 Lah 105 (107, 
108) : 43 Cri LJ 599 (FB). 

7. Bar of jurisdiction under the proviso. 

(1) Where the acts merely amount to offences 
of other description under the Penal Code High 
Court’s jurisdiction not barred. 1974 Cri LJ 
899 (902) : ILR (1974) 1 Delhi 466 (FB). 

(2) Proviso to Section 10 excludes j'urisdiction 
of High Court only in cases where the acts 
alleged to constitute contempt of a subordinate 
Court are punishable as contempt under specific 
provisions of I. P. C. but not where those acts 
merely amount to offences of other description 
for which punishment has been provided for in 
the I. P. C. under Sections 186, 189 and 228, 
I. P. C. what is made punishable is not con¬ 
tempt of Court. Hence initiation of contempt 
proceedings for acts which fall under those 
sections of I. P. C. is not barred under the pro¬ 
viso. 1974 Chandi LR (Cri) 174 (DB). 

(3) Action of contemner amounting to offence 
under Section 228, I. P. C. involving contempt 
of subordinate courts — High Court has no 
jurisdiction to take cognizance of the said 
action and proceed under the Contempt of 
Courts Act. 1977 Punj LJ (Cri) 97 : (1977) 4 
Cri LT 256 (DB). 


Case law under sub-section (2) of Section 3 of 

the old Act of 1952. 

(4) The jurisdiction of High Court under the 

Act is barred where the contempt complained 
of is also punishable under the Penal Code as 
an offence of contempt. A 1952 Trav-Co. 113 
(114) : 1952 Cri LJ 658 (FBI 00 A 1950 All 
556 (559) : 52 Cri LJ 1062 (FB) 00 A 1959 SC 
102 (106, 107) : 1959 Cri LJ 251 00 A 1968 
Andh Pra 207 (213) : 1968 Cri LJ 888 (DB) •• 
1968 Cri LJ 1259 (1260) (Punj) 1967 All 

Cri R 488 00 A 1967 Mad 162 (164) : 1967 Cri 
LJ 551 (DB) 00 A 1966 Bom 19 (29) : 1966 
Cri LJ 9 (DB) 00 (1986) 2 Mad LT 219 (DB) 
*• A 1964 Bom 147 (154, 155) : 1964 (1) Cri 
LJ 652 (DB) 00 (1981) 65 Cal WN 722 (DB) 
^ b) A 1961 Pat 1 (5) : 1981 (1) Cri LT 134 

(5) Where an offence is punishable under the 
Penal Code not as a contempt but as a different 
offence the jurisdiction of the High Court to 
take proceedings in respect of that offence 
under this Act is not barred. A 1952 SC 149 
(151) * 1952 Cri LJ 832. (A 1943 Nag 334. 


Overruled.) 00 A 1956 All 258 (261, 262) : 1956 
Cri LJ 679 (DB) 00 A 1954 Nag 99 (102) : 1954 
Cri LJ 555 (DB) 00 A 1951 Cal 489 (489, 490) : 
52 Cri LJ 1030 (DB) 00 A 1968 Punj 217 (237): 
1968 Cri LJ 775 (FB) 00 A 1961 Punj 113 (119): 
1961 (1) Cri LJ 426. 

(6) The words “where such a contempt is an 
offence punishable under the I. P. Code” do 
not extend to offences punishable under the 
Penal Code otherwise than as contempt. A 1952 
Orissa 215 (218) : ILR (1959) Cut 387 : 1952 
Cri LJ 1106. 

(7) Mere existence of an element of insult in 
the alleged act of contempt of Court is not 
conclusive as to the applicability of Sec. 228, 
Penal Code so as to oust the jurisdiction of the 
High Court under Section 3 (2). The true test 
is whether the act complained of is an offence 
under Section 228, Penal Code or is something 
more than that. If it is something more, the 
jurisdiction of High Court is not ousted by Sec¬ 
tion 3 (2) of the Act. A 1959 SC 102 (106, 
107) : 1959 Cri LJ 251. (Madh BLR 1955 Cri 
111, Reversed.) 00 1968 Cri LJ 1259 (1260) : 
1967 Cur LJ 490 (Punj). 

(8) Where the object of contemner clearly 
was to scandalize the magistrates and 
thus deflect them from a strict and non- 
hesitant performance of their duties. Sec¬ 
tion 3 (2) did not bar the jurisdiction of the 
High Court to punish contemner for contempt 
of subordinate court and thus to deflect them 
from a strict and non-hesitant performance of 
their duties and hence Section 3 (2) was no bar 
to jurisdiction of High Court to punish contem¬ 
ner for contempt of subordinate Court. A 1969 
Delhi 214 (219) (SB). 

(9) Section does not bar the High Court from 
taking cognisance of a contempt even if it is also 
otherwise a criminal offence under some provi¬ 
sion of law but its jurisdiction is barred only in 
respect of an alleged contempt of a Court sub¬ 
ordinate to it where such contempt is an offence 
punishable under Penal Code. 1971 All WR 
(HC) 290. 

8. Ex parte order. 

(1-2) Accused held guilty of committing con¬ 
tempt —- Order passed ex parte — Absence due 
to omission of Court to mention case correctly 
in Cause List and also partly due to negligence 
of counsel and his clerk in referring Cause List 

— Alleged contempt found to be of doubtful 
nature and capable of proper explanation —. 
Application to rehear contempt case disallowed 

— Held, alleged contempt not being patent 
Court should have allowed rehearing of the 
case. 1970 SCD 430 : 1970 SC Cri R 473 
1971 Mad LJ (Cri) 125 : 1971 Cri LJ (N) 15. 

9. Parallel proceedings. 

(1) An authority holding an inquiry in good 
faith in exercise of the powers vested in it by a 
statute is not guilty of contempt of Court, 
merely because a parallel inquiry is imminent 
°it before a Court. To constitute the 

offence of contempt of Court, there must be 
involved some act done or writing published 
calculated to bring a Court or a Judge of the 
Court into contempt or to lower his authority 
or something calculated to obstruct or interfere 
with the due course of justice or the lawful 
process of the Court. 

Where reference to arbitrator is made by a 
party in terms of the arbitration clause long 
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nnf J}' . P ®^er of High Court to try offences committed or offenders found 
t de Jurisdiction.-- A High Court shall have jurisdiction to inquire into or 

temot °u ° f any COUrt subordina te to it, whether the con- 

its d to ha ^ e been committed within or outside the local limits of 

its jurisdiction and whether the person alleged to be guilty of contempt is 
within or outside such limits. 

[1952—S. 5.] ‘ ' ! ; ,, 

• 

nrn ^ Un ^ hm ! n ! for . contem Pt ° f court— (1) Save as otherwise expressly 
provided m this Act or in any other law, a contempt of court may be 

punished with simple imprisonment for a term which may extend to six 

months, or with fine which may extend to two thousand rupees, or with both- 

mav P hTr^1 tt th ,f the aC , CUSed u may be discharged or the punishment awarded 
may be remitted on apology being made to the satisfaction of the court 

,, , E f Planati ,°“-— A" apology shall not be rejected merely on the ground 
that it is qualified or conditional if the accused makes it bona fide. 

(2) Notwithstanding anything contained in any law for the time being in 
force, no court shall impose a sentence in excess of that specified in sub¬ 
section (1) for any contempt either in respect of itself or of a court sub- 
ordinate to it. 

fo„nd 3) v^n t r it f hStand -r g contained in this section, where a person is 

meet r “"‘TFu’ the COUrt ’ if 11 c ° nsid ers that a fine will not 

meet the ends of justice and that a sentence of imprisonment is necessary, 

snail, instead of sentencing him to sirrmlp imnrisnnmpnf ~ i_ 
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Section 10 — Note 9 (contd.) 
before the institution of suit in Civil Court by 
another party to the dispute and even after the 
notice of institution of civil suit the proceedings 
before the arbitrator are continued that does 
not constitute contempt of Court. A 1970 SC 
720 (722 723) : 1970 Cri LJ 756. 

(2) Orders of the Commissioner of Endow¬ 
ments Orissa terminating services of *A’ _ Writ 

petition against the order bv ‘A* — Stay of 
impugned orders by High Court on 3-3-1970 — 
Commissioner of Endowments initiating domes- 
tic enquiry proceedings immediately thereafter 
on 18-3-70 against and ultimately dismissing 
him — Contempt proceedings by High Court 
against the Commissioner — Defence that the 
action of domestic enquiry and dismissal of ‘A’ 
was in pursuance of his powers under Ss. 28 
an d 70 of the Endowments Act which could 
be affected by the stay of his orders pass- 
ed under another provision of the Act and the 
action was bona fide and did not amount to 
conternpt -— On the technical plea of ( bona fide 
exercise of powers under the Endowments the 
Commissioner was discharged. (1972) 2 Cut 
WR 1865. 

10. Other remedy. 

(1) A distinct remedy may be available to a 
person who has been defamed or against whom 
a complaint has been made but if the same 
action does constitute contempt of Court the 
person responsible for such action is liable to 
be punished under the provisions of the Con¬ 
tempt of Courts Act. 1973 Cri LJ 1211 (1217); 
1973 All LJ 180. 

(2) Consent decree — Breach of undertaking 
by a party — Remedy of execution available to 
the other party — Still action for contempt can 
be taken. (1973) 77 Bom LR 107. 

(3) Violation of injunction granted by Civil 
Court — Efficacious remedy available to the ap¬ 
plicant under O. 39, R. 2 (3) of Civil P. C. 
(1908) — Civil suit in which injunction was 
granted pending —» High Court refused to 


en Jertain the application. 1974 Pun LJ (Cr) 71. 

(4/ Where a plaintiff bv his conduct of filing 
several suits of various character, he is not re¬ 
stricted by law to a single form of remedy and 
be can pursue all remedies appropriate to his 
grievance and his conduct does not involve any 

EV n l sh /?H? cont empt of the Civil Court (1970) 
ML J (Cri) 139. 

Section 11 

Cases under old Act 

(1) The High Court has jurisdiction in view 
of the provisions of Section 5 of the Act of 
1^52 to enquire into and try a contempt of it¬ 
self or of its subordinate Court whether the con¬ 
tempt has been committed within or outside the 
local limits of its jurisdiction and whether the 
contemner is within or outside such limits. 
A 1954 Assam 201 (205) : 1954 Cri LJ 1609 
(FB) 00 A 1961 Cal 422 (429). 

(2) The High Court has jurisdiction over ft 
matter of contempt committed within its terri¬ 
torial jurisdiction and the place where the con¬ 
temner resides does not affect that jurisdic¬ 
tion. A 1934 Mad 423 (424) : 35 Cri LJ 962 
(DB) 00 1962 (2) Cri LJ 118 (121) (DB) (All). • 


SECTION 12 


SYNOPSIS 


1. Scope of the section. *• 

2. Principles governing award of punishment* 

3. Order for payment of costs by contemner. 

4. Apology. ’ 

,A) General. 

b) Conditional apology. 

*c) Effect of acceptance of apology, 
i) Illustrative cases 

(i) Apology accepted as unqualified 
and sincere. 

(ii) Apology not accepted. 

1. Scope of the section. 

(1) Power to punish for contempt is not un¬ 
controlled or unlimited — Technical contempt 
— Court will not initiate proceedings for con¬ 
tempt without due caution and reserve. A 1970 
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detained in a civil prison for such period not exceeding six months as it may 
think fit. 

(4) Where the person found guilty of contempt of court in respect of any 
undertaking given to a court is a company, every person who, at the time 
the contempt was committed, was in charge of, and was responsible to, the 
company for the conduct of the business of the company, as well as the com¬ 
pany shall be deemed to be guilty of the contempt and the punishment may 

be enforced, with the leave of the court, by the detention in civil prison of 
each such person : 

Pro vided that nothing contained in this sub-section shall render any such 
person liable to such punishment if he proves that the contempt was com¬ 
mitted without his knowledge or that he exercised all due diligence to pre¬ 
vent its commission. 

(5) Notwithstanding anything contained in sub-section (4), where the con¬ 
tempt of court referred to therein has been committed by a company and it 

aw P eTf or haS ^ committed with the consent or conniv- 

ance of, or is attributable to any neglect on the part of, any director mana- 

ta£r m’^other °ffi h °t th ? compan y such director, manager, secre- 

j, y other officer shall also be deemed to be guilty of the contemnt and 

he pumshment may be enforced, with the leave of the court? by th”detm- 

tlon m evil prison of such director, manager, secretary or o?her officer? 

Explanation— For the purpose of sub-sections (4) and (5) — 
'l™on y ?fm e d a rrtdTaTs, b °aS C ° rP ° rate Md includes a firm - °ther as- 
%95 d £ls 0 4]’ 111 relati ° n t0 3 firm ’ meanS a P artner « the firm. 


Section 12 — Note 1 (contd.) 

Icj J 67 1 1829 * : 1970 Cri 1525 ! (1970) 2 

c ! 2) J. nte rference with Receiver appointed by 
Subordinate Court — Subordinate Court has no 
power to punish a person for contempt —. Court 

^ t0 a re P° rt of die matter 

1? * iS- CoU j t and on receipt of the report 
the High Court deals with the contempt. 1972 
Cn LJ 1335 : 76 Cal WN 479. 

An order cannot be passed in contempt 
proceedings against a person who is not a party 
lt \ , He cannot be prejudicially affected or 

(192) d (p b unjr Ch ° rder * (1979) 1 Serv LR 190 

hJtu Proceedings in contempt of court 

not C,V nf ” ■ T mina ' . ar 1 of a quasi-criminal 
„ ° f e " h , rel y cnminal nature. Contempt 
K : n „t s essentially an offence for which a provi- 
3 I 0 / Punishment is provided under the Act 
and the procedure for inflicting the same is laid 
out thereby. The section d?es not spell out 

no y J n ^ erent f t0 direct the changf of the 

possession of land or any ancillary order there¬ 
for. 1978 Cri LJ 612 (614) (Punj). 

(5-6) When facts and circumstances of the 

mfln af T Sh ° W f that the allegations against the 
management were too vague to be taken notice 

of frt-f when . th J den , ial ? f the disputed questions 
Of fact required extensive evidence and the 

allegations also constituted offences under the 

-lenal Code: power to punish cannot be ex- 

I r 9 Ci rfl97% ricf 53 T 6 (2468 > 11973 C " LJ 

co^fTr 1 ol 


894) C (DB)! tUti ° n * ILR (19?5) 2 ° elhi 868 (893 > 

2 ;ift CipIe 4 S Soverning award of punishment. 

A i sentence , °f. fine alone should be im¬ 
posed m normal circumstances. The statute 

to COn £ ers special power on the Court 

tha? end! * e f nt . en ?. e of imprisonment if it thinks 

Court J l^ t,Ce . S ° re< l uire - Thus before a 
m^ S extrem ? sentence of imprison¬ 

ment, it must give special reasons after a pro¬ 
per application of its mind that a sentenced 
imprisonment alone is called for in a particular 

Sentence of imprisonment 
»s an exception while sentence of fine is the 

rule. A 1979 SC 1536 : 1979 Cri LJ 960. 
r9 ® In .‘j 16 matter G f punishment facts in one 

Efcfc r d nc £ be taken as Precedent for the 
facts of another case. Taking compassionate 

Vl ™ tee matter imposition of fine of rupees 
one hundred and detention HI1 rising of the 
Court would meet the ends of justice 1973 
Cn LJ 137 (140) : 1972 BLJR 199. 

(3) Where the contemner made scurrilous at- 
tacks on judges, even after he had been once 

mTm he ^, contempt in a criminal case maxi- 
P^m-tement permissible under the Act 

^ p hv P ° Se j ILR < 1971 > 2 ^hi 113. 

reck ess fl ll^ er ; dep ° ne "l making ^andalous and 
Tudees a ? e £ at, °ns without any basis against 
Mf c of Supreme Court in affidavit filed 
before Supreme Court — Not availed himself nt 
opportunities given to him to hb'post 

l!”,," ;' ™' fr ? m them or to offer apologies 
Held that contempt committed by petitioner 

was grave and his attitude contumacious _. 

Sentenced to 6 months’ S. I. (1971) UJ (SC) 


’A” In the citations stands for AIR 
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(5) There is no scope for leniency when one 
from the rank and file of the very system of 
judicial administration comes out to defy the 
settled process of administration of law and 
knocks it from within. ILR (1971) Cut 986. 

(6) Where the dominant intention of the 
alleged contemner was not to flout the orders of 
the Court as such but to press for the proper 
procedure to be followed in enforcing such 
orders it was held that taking action against the 
contemner would be ‘ 4 to take action in an un-' 
clear case of contempt”. 1973 Cri LJ 790 (793, 
794) (Cal). 

(7) Contempt committed persistently and no 
repentance shown by contemner throughout con¬ 
tempt proceeding — Calls for deterrent punish¬ 
ment — Youth and immaturity of contemner, 
held, as extenuating circumstances. 1971 WLN 
495 (Raj). 

(8) Appeal by tenant before High Court 
against order of eviction — On tenant giving 
undertaking to vacate premises appeal dismiss¬ 
ed —- Deliberate breach of undertaking — 
Tenant is guilty of contempt — Maximum 
punishment awarded. A 1980 Delhi 39. 

(9) Party restrained from alienating pro- 

f ,erty — Selling property to clear off taccavi 
oan and some fine, without permission of 
Court — Conduct of party amounts to contempt 
— Contemner sentenced to undergo one 
month’s S. I. and to pay a fine of Rs. 1000/-. 
1977 Pun LJ (Cri) 201 (204). 

(10) Contemner making most flagrant and 
offensive allegations against a Magistrate and 
defending the same instead of snowing any 
remorse commits gross contempt. Contemner 
sentenced to six months’ simple imprisonment. 

A 1973 All 369 (370 to 372) : 1973 Cri LJ 
1271 : 1973 All LJ 213. 

(11) Punishment for contempt of Court —» 
Unconditional apology — Held, the conduct of 
contemners was so reprehensible as to warrant 
condemnation by imposition of sentence. A 
1980 SC 946 (951) : 1980 Cri LJ 684. 

(12) Expressions which merely indicate 
coloured flare of language and which may 
have origin in injured state of mind and as 
such unhealthy expression of personal sense of 
frustration though tantamount to contempt 
would not by itself be the ground to take any 
serious view of the matter. Unqualified bona 
fide apology was accepted. 1977 Cri LJ 1490 
(1491) : 1970 Mah LJ 711 (DB). 

(13) Gross contempt of High Court Judge 
by a judicial officer — Contemner at an end of 
his judicial career gripped by a sort of mania 
against the High Court which clouded his rea¬ 
son — Sentence of imprisonment imposed by 
High Court — Substituted by Supreme Court 
bv sentence of fine of Rs. 1,000/-. A 1974 SC 
710 (725, 736) : 1974 Cri LJ 631. 

(14) Though the contemner was guilty or 
gross contempt the Court refrained from award¬ 
ing sentence of imprisonment on the ground 
that he was still a student of law and of im¬ 
mature mind and in an unguarded moment he 
had exceeded the limits of fair criticism. 1974 
Cri LJ 428 (430) (All). 

(15) An attempt to malign Judges of the 
Court on false allegations is indeed not at all 
behoving of any member of the society; and 
much less so of one practising law at the bar 
of the very Court. Where an advocate of the 


Court by making contemptuous and false alle¬ 
gations in a petition under S. 561-A, Cr. P. C. 
acted in a most irresponsible and indecent way, 
the only appropriate sentence would be a sub¬ 
stantive term of imprisonment. But in view of 
the unconditional apology offered, the stand of 
the contemner that he nas joined the Bar only 
recently after a long term of service as a Magis¬ 
trate and his repentant appearance in Court, 
the Court took a lenient view and holding him 
guilty of contempt admonished him in open 
Court and let him off with a warning of dire 
consequences that may be visited with in case 
of repetition of such conduct. (1972) 38 Cut 

LT 940. 

(16) The drastic step of striking out the 
defence, and denial of hearing to a party in 
contempt is an extreme penalty which is en¬ 
forced only in those cases where an act of a 
party in contempt impedes the course of jus¬ 
tice or that justice in the cause cannot be done 
without compliance of the Court’s order, but 
the party in contempt is entitled to challenge 
the validity of the order and the jurisdiction of 
the Court passing the order itself. The party 
m contempt may not be entitled to take advan¬ 
tage of its own action in the same cause with¬ 
out purging the contempt but such a party is 
entitled to defend itself. A 1974 All 39 (41, 
42, 43). 

(17) Contempt matters being in the nature 
of quasi-criminal proceedings, the benefit of 
doubt definitely accrues to the contemner. 
Where the High Court in second appeal only 
allowed the J. D. time to deliver possession but 
there was no direction to that effect and the 
J. D. instead of delivering possession filed a 
suit for declaration of his right negatived under 
the decree as he bona fide believed that he 
had such right under the law it was held that 
the J. D. was not guilty of disobedience of 
High Court direction and was entitled to bene¬ 
fit of doubt. (1975) 2 Mad LJ 218. 

(18) Keeping in mind the surrounding cir¬ 
cumstances in which the impugned resolution 
was passed by the Avadh Bar Association and 
keeping in mind that it refers to a single act 
of the Chief Justice, it was held that the reso¬ 
lution did not have the potentiality of causing 
such a degree of harm as may call for the said 
contemners (members actively associated with 
the Resolution) being punished. (Although no 
punishment was imposed, the High Court ex¬ 
pressed their strong disapproval of their con¬ 
tumacious conduct). A 1975 All 52 (66) (DB). 

(19) Punishment — Contempt by Reader 
working under District Magistrate by evading 
service of order of High Court — Imposition 
of fine would meet ends of justice. 1974 Cri 
LJ 529 (541) (All). 

(20) Where the District Magistrate evades 
service of interim order of High Court and 
deliberately allows the process of service of 
requisition order under the U. P. Act passed 
by him his action is to nullify the High Court 
order. He is guilty of employing subterfuge 
to avoid compliance of order of High _ Court 
without any justification. Mere imposition of 
fine does not meet the ends of justice and the 
public interest and dignity of the High Court 
and respect for law requires that he should be 
detained in civil prison. 1974 Cri LJ 529 (542) 
(All). 

(21) Power to punish contemner to be exer¬ 
cised with forbearance and circumspection 
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Conduct of contemner not only persistent and 
adamant but also unrelenting and inexorable — 
Contemner ordered to be detained in civil pri¬ 
son for four months. ILR (1979) 1 Delhi 280 
(DB). 

(22) Punishment for civil contempt — Wilful 
breach of undertaking given to Court by a 
Director of defendant Company on its behalf 
—• Director ordered to be detained in civil 
prison for a period of six months. ILR (1978) 
1 Delhi 233 : 1977 Cri LJ (NOC) 266. 

(23) The fact that other newspapers and 
magazines had published something similar to 
that published by the contemner cannot miti¬ 
gate the offence of contempt 1971 Cri LJ 
1586 (1590, 1591) (All). 

(24) Criminal contempt — Letters written 

by complainant whose complaint was dismissed 
on police report to Judicial Magistrate — Lang¬ 
uage used having effect of scandalising and 
lowering his authority and also substantially 
interfering with and obstructing course of jus¬ 
tice — Contemner given deterrent punishment 
(two months’ simple imprisonment and fine of 
Rs. 1,000/-.). 1976 Cri LJ 1958 : ILR (1976) 

Kant 1296 (DB). 

(25) Disobedience of injunction by construct¬ 
ing structure — Compromise decree in suit — 
Defendant demolishing construction — Defen¬ 
dant held not liable to punishment for con¬ 
tempt as he had purged himself of the con¬ 
tempt — No orders were required to be pass¬ 
ed on the petitions. 1978 UCR (Bom) 754 
(755) (DB). 

(26) An allegation of dishonesty, bribery or 
partiality is the most serious stigma on the con¬ 
duct of judicial officers and when it is made 
generally, it tarnishes the image of the entire 
judiciary. Apology was tendered after the 
contempt proceedings were started. Held that 
the contemner deserved deterrent punishment 
of imprisonment for maximum term of six 
months but in view of apology the ends of jus¬ 
tice will be met if, the contemner is punished 
with a fine of Rs. 100 (one hundred) onlv in 

Sre of apoIogy - 1980 WLN 

(27) For recording a finding of guilt in con¬ 
tempt proceedings a clear case must be made 
out that an order passed by the Court in its 
terms was disobeyed and disregarded by the 
person on whom that order was served and 

JSo or(ler was meant. 1977 All LJ 

268 : 1977 Cri LJ (NOC) 171. 

(28) The contempt proceedings arc of a nuasi- 
criminal nature and therefore whenever there 
!?., a reasonable doubt, the person charged is en¬ 
titled to the benefit of doubt. Before a per¬ 
son can be punished for contempt of Court 
tor disobeying the orders of the Court, it has 
to be seen that the lapse has been an outcome 
ot something more than mere negligence and 
in defiance of the authority of the Court. ILR 
1973 Cut 1435 (1455) (Orissa). 

Cases under Old Act of 1952. 

(29) Contempt proceeding against a person 
who has failed to comply with the Court’s 
order serves a dual purpose : (1) Vindication of 
me public interest by punishment of contemp¬ 
tuous conduct and (2) coercion to compel the 
contemner to do what the law requires of 
mm. To employ a subterfuge to avoid com¬ 
pliance of a Court’s order about which there 


could be no reasonable doubt may in certain 
circumstances aggravate the contempt. A 1970 
SC 1767 (1770) : 1970 Cri LJ 1520. 

• , Punishment for contempt of Court is 

inflicted not with a view to protect the indivi¬ 
dual Judges from repetition of the attack on 

the Court as a whole or maintain the individual 
or collective dignity of the Judges but to en¬ 
sure the confidence of the public in the admin¬ 
istration ot free, fearless and impartial justice 
and to evert the tremendous public mischief 
which will inevitably be caused if such con- 
ndence is allowed so to be undermined or im- 
fX!™ 1 ; A 1967 Raj 203 (206) : 1967 Cri LJ 
JnoZ A 1967 Andh Pra 299 (308) : 

, 1967 C " U 1 4 70 (DB) •• A 1958 Orissa 168 
(182) : 1958 Cri LJ 1055 (DB). 

(31) The High Court’s powers for punish- 
ment of contempt have been preserved by the 
Constitution and they are also inherent in a 

MM (2) CH C LJ 590. 1964 S ° 1625 (1630) ! 

(32) Although the Court’s power to punish 
contempt is unlimited and absolute it has to 
be exercised with great forbearance and cir¬ 
cumspection in view of the fact that the ordi¬ 
nary protection available to a person accused 
ot any criminal act or offence is not open to a 

Pf r 'j°™ a ?«y.. secl of cr 'minal contempt. A 1956 
Hyd 33 (34) : 1956 Cri LJ 400 (DB) 00 A 1969 
SC 189 (193) : 1969 Cri LJ 401* A 1966 Cal 
411 (417) : 1966 Cri LJ 883. 

LJ 1424 aI (DB)] 1968 ^ 301 (30?) : 1968 Cri 

(33) High Court’s power to punish contempts 
(308) bC USCd SparingIy - A 1969 De,hi 304 

(34) It is only in very grave cases of con¬ 

tempt that the Court would exercise its power 
under the Act to mete out punishment. A 1952 
Orissa 318 (333) : 1952 Cri LI 1605 00 A 

Cal 411 (417) : 1966 Cri LJ 883 00 1967 
All Cr R 488, 

(34A) The Court would ordinarily exercise 
its extraordinary powers to punish contempts 
only in cases where the act or conduct is in- 
and deliberate. A 1956 Hyd 33 (34) • 

9. ri . LT 400 (DB) °° A 1969 SC 189 (193) s 
1969 Cn LJ 401 00 1968 Ker LJ 197 (FB). 

(35) A stricter view has to be taken where 
the contemner tries to interfere with the course 
ot judicial proceeding and not a word of regret 
or apology is expressed at any stage. A 1966 
All 305 (315) : 1966 Cri LJ 632. 

(36-37) Contempt is aggravated where the ac- 

S ,DBi " n ' ,n! ' 2 

(38) Maximum sentence of six months was 
awarded to the habitual contemner who was 
convicted of contempt of Court on previous oc- 
casions for similar acts but sentences awarded 
round to have no deterrent effect. (1965) 2 
Antih LT 170 (DB) 0o A 1966 Bom 19 (29)* 
1966 Cri LJ 9 (DB) 00 (1961) 65 Cal WN 722 

(39) The summary jurisdiction exercised bv 
s ' ,;p £ r,l, r. Coi ?rts in nunishing contempt of 

their authority exists for the purpose of prevent¬ 
ing interference with the course of justice and 
tor maintaining the authority of law. This is 
an extraordinary power which must be sparingly 
exercised, but where the publio Interest de- 
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mands it, the Court will not shrink from exer¬ 
cising it and imposing punishment even by way 
of imprisonment in cases where a mere fine may 
not be adequate. A 1954 SC 743 (747). 

(40) A contempt committed by making scan¬ 
dalous allegations against subordinate judges 
should be dealt with by inflicting deterrent 
punishment to contemner. A 1958 Pat 276 
(278) : 1958 Cri LJ 670 00 1968 Ker LT 299 
(FB) 00 A 1968 Andh Pra 207 (213) : 1968 Cri 
LJ 888 (DB) 00 A 1966 Andh Pra 167 (173) : 
1966 Cri LJ 642 (DB) 00 A 1961 Pat 360 (361) : 
1961 (2) Cri LJ 362 (DB). 

(41-42) Reckless attacks on the impartiality of 
presiding officer of Court would not only im¬ 
peril dignity of Court, but would also endangei 
proper administration of justice and impair 
confidence of public in administration of justice. 
The offence is not such as to be lightly wiped 
out by a mere expression of regret. 1967 Ker 
LT 118 (119) (DB). 

(43-48) Good faith or innocence of the con¬ 
temner although it cannot absolve him of his 
culpability is an extenuating circumstance. A 

1952 Orissa 318 (339) : 1952 Cri LT 1605 00 
A 1945 Nag 33 (47) (DB) 00 1966 All LJ 953. 

(49) Motive or intention of the accused may 
be properly taken into account in awarding 
punishment for contempt. 1942 Oudh WN 6 
(20) (DB) 00 A 1952 Kutch 74 (77) : 1952 Cri 
LT 1482 00 A 1959 Cal 174 (175) : 1959 Cri 
Lj 316 (FB) 00 A 1968 Ker 301 (308) : 1968 
Cri LJ 1424 (DB). 

[But see A 1954 Pat 289 (296) : 1954 Cri LJ 
942 (DB).] 

(50) Pleas of justification or privilege are not 
strictly speaking available to contemner except 
perhaps as matters tending to aggravate or 
mitigate offence of contempt. A 1966 All 588 
(589) : 1966 Cri LJ 1361 : 1966 All LJ 547. 

(51) The motive is not a relevant considera¬ 
tion at all in deciding the question whether 
contempt of Court has been committed or not. 
Truth or falsity of allegations and lack of in¬ 
tention or knowledge are equally irrelevant 
matters. But lack of intention or knowledge 
has bearing on the question whether offender 
should be convicted after he is found to have 
committed contempt of Court. It is not neces¬ 
sary that every finding of guilty should be fol¬ 
lowed by conviction. Every conviction need 
not be followed by sentence also. 1969 Ker 
LT 513 (DB). 

152) Excitable temper of the accused is a 
justification for mitigation of the maximum sen¬ 
tence for contempt of Court. A 1938 All 358 
(362) : 39 Cri LT 677 (DB) 00 A 1961 Pat 1 
(11) : 1961 (1) Cri LJ 134 (DB). 

(53-54) Ignorance of law or_ Inability of the 
legal advisers to properly advise their clients 

is not a mitigating circumstance. _A 1969 

Delhi 201 (213) : 1969 Cri LJ 884 (FB). 

(55) If the circumstances of a case warrant 
it, the Court can take a lenient view of the con¬ 
tempt proved against the accused and let him 
off with a fine onlv. A 1953 Cal 53 (54) : 

1953 Cri LT 214 00 A 1966 Andh Pra 167 
(173) : 1966 Cri LT 642 (DB) 00 (1968) 2 
Andh WR 208 (DB). 


(57-58) Where it is uncertain whether the 
impugned criticism is fair or not, the con¬ 
temner is entitled to the benefit of this un* 
certainty. A 1966 All 588 (589) : 1966 Cri LJ 
1361 : 1966 All LJ 547. 

f\ 

(59) Where facts disclose that only a techni¬ 
cal contempt is committed and it is inexpedient 
in public interest to take any action in the 
matter. Court would not punish contemner. 
1969 Ker LT 513 (DB). 

4 • % • m f 2 ‘ 

1 if* , i t I 

(60-62) High Court being unable to decide as 
to the quantum of prejudice likely to be caus¬ 
ed by the speech, let off the contemner t with 
expression of disapproval of his conduct. ,A 
1966 Cal 411 (428) : 1966 Cri LJ 883. 

(63) The fact that the accused who inter- 
rered with^ the course of justice were raw and 
illiterate villagers was taken into consideration 
in their favour and they were let off with a 
mere fine. A 1956 Pat 321 (325) : 1956 Cri 
LJ 1087 00 1962 Jab LJ 1147 (DB). 

(64-65) The fact that the contemner is a col¬ 
lege student and editor only in name of the 
paper in which offending article was published 
was taken into consideration in his favour and 
he was let off only with fine. 1966 Cri LJ 214 
(217) : 1965 MPLJ 844 (DB). 

(66) Alleged contempt of Court consisted of 
objectionable language in revision petition — 
Petition drafted and signed by lawyer — Mere 
fact that it bears signatures of petitioner also, 
does not constitute actionable contempt by 
petitioner. A 1969 Delhi 304 (307). 

(67) In cases of contempts of a very trifling 

nature mere warning to the accused that a re¬ 
petition of the offence would be viewed with 
severitv may be sufficient. A 1953 Orissa 249 
(253. 254) : 1953 Cri LJ 1491 00 A 1957 

Hvd 17 (17) (DB) 00 A 1954 Orissa 57 (64) : 
1954 Cri LT 311 60 A 1950 East Punf 366 
(367) 00 1968 Ker LJ 197 (FB) 00 A 1969 Pat 
140 (147) : 1969 Cri LJ 631. 

(68) Additional District Magistrate not carry¬ 
ing out order of High Court directing accused 
to surrender to bail — A. D. M. inexperienced 
in Court procedure and relying on bench clerk 
— Held guilty of contempt or Court but in 
the circumstances apology tendered by him 
was accepted by High Court A 1969 Cal 602 
(604) (DB). 

(69) In cases of contempt committed by 
Senior Advocate, the condemnation for con¬ 
tempt by a High Court is itself a heavy punish¬ 
ment against such advocate. A 1955 SC 
(25) : 1955 Cri LJ 133. 

(70) If contempt of Court is committed by a 
person, then merely because someone else take* 
entire responsibility, it is no grom*d in 
absolve the former.A 1909 Delhi 201 (205) 3 
1969 Cri LJ 884 (FB). 

(71) Simple imprisoment for S months for 

contempt of Court in wilful and deliberate dis¬ 
obedience of the direction of the Court to pro¬ 
duce the person detained in . not 

cessive. A 1964 SC 1625 (1629) 1 (1964) 2 Cri 
LJ 590. 
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(72) Court’s power to punish contempt always 
carries with it the power to pardon contempt 
if need be.. A 1951 Cal 507 (509). 

3. Order for payment of costs by contemner* 
Cases under Old Act of 1952 

(1-2) The High Court has got inherent power 
to award costs in a proceeding for contempt 
A 1969 Pat 70 (71) : 1969 Cri LJ 398 (DB). 

(3) Where die applicant was compelled td 
move the High Court for proceeding in con¬ 
tempt not merely to vindicate his own right to 
protection given to accused but also to bring 
the violation to Court’s notice, the contemner 
was directed to pay the actual costs viz., coun¬ 
sel’s fees, incurred by the applicant. 1971 Cri 
LJ 1586 (1591) (All). 

(4) Person not interested in case approaching 
Magistrate in his chambers after Court hours 
and asking him to accept bail on behalf of ac¬ 
cused — On Magistrate’s refusal, person 
threatening by show of his wealth, to teach 
him a lesson — Amounts to contempt of Court 
-— Contemner, considering his age was admin¬ 
istered warning and was orderea to pay costs. 
A 1969 Delhi 214 (218) (SB). 

(5) The Court while discharging the Rule 
for contempt on the ground that the opposite 
party had been guilty of only a technical con¬ 
tempt, ordered him to pay costs of the appli¬ 
cation. A 1951 PunJ 49 (52) : 52 Cri LJ 950 
(DB). 


(6) Though the Court rejects the application 

for contempt accepting the apology of the ac¬ 
cused it can award costs of the application 
against him. A 1954 Him Pra 31 (31) 00 A 

1914 Cal 550 (554) : 15 Cri LJ 65. 

(7) Person obstructing receiver in discharge 
of his duty may be made to pay costs of a 
hearing. A 1914 Cal 550 (554) : 15 Cri LJ 
65. 

(8) Costs directed to be paid by a person 
punished under the Contempt of Courts Act 
can be recovered on the same lines as on which 
decrees are executed. A 1935 All 1013 (1014) : 
36 Cri LJ 1365 (DB). 

(9) Frivolous applications for contempt 
amount to an abuse of process of Court and 
the Court will award exemplary costs against 
a person who makes such an application. A 
1955 Andhra 156 (159) : ILR (1955) Andhra 
57 : 1955 Cri LJ 1028 (DB). 

(10) Where the Court passes an order for 
costs in the contempt proceedings it can en- 

it a f, a part of its inherent jurisdiction. 
A 1956 All 79 (80). 


(A) General. * AP ° l0gy ‘ 

(b) Conditional apology. 

(c) Effect of acceptance of apology. 

(d) Illustrative cases 

(i) Apology accepted as unqualified anc 
sincere. 

(ii) Apology not accepted. 

4. Apology —. (A). General. 

(1) Apology is an act of contrition. Unles; 
a P° offered at the earliest opportunity 

an j g°°d grace apology is shorn of penitence 
® nd > hence, is liable to be rejected. It apology 
It °" e / ed at a ^ me when the contemner finds 
tbat the Court is goine to impose punishmenl 
it ceases to be an apology and it becomes an 
of a crin £ing coward. A 1972 SC 1197 

m™ 8 U.- 197 . 2 Cri LJ 754 •• 1970 Cri LJ 44( 
VDB) (Orissa). 


(2) Where the Court is convinced about the 
sincerity of the apology asked by the contem¬ 
ners through their counsel at the time of hear¬ 
ing, the conviction merely on the ground that 
apology was not tendered at earlier stage and 
was not in writing is not sustainable. A 1972 
SC 180 (182) : 1972 Cri LJ 39. (A 1969 
Orissa 117, Reversed.) 

(3) In a case of contempt the Supreme Court 
in appeal will not acquit the contemner, unless 
he makes out a case for complete exoneration 
by accepting an unconditional apology tenderea 
by him for the first time in appeal. (1970) 2 
SCWR 220. 

(4) No one should be left with the impres¬ 
sion that tendering an unconditional apology at 
the time when contempt proceedings are heard 
by High Court, would be sufficient, unless there 
are compelling circumstances to accept the same. 

When there is a regular invasion on the rights 
and dignity of Court, it is the duty of the High 
Court to uphold the dignity of Courts and to 
alert those who deal with Courts that the High 
Court will relentlessly though not vindictively 
try to uphold the dignity, no matter who com¬ 
mits contempt It is the duty of the High 
Court to protect the dignity of the subordinate 
Court since it looks to the High Court for pro¬ 
tection. 

In their dealings with Courts, the parties 
should be honest and should never deluae the 
Court into any action, making dishonest state¬ 
ment. 1975 Ker LT 144. 


W JtLven inougn under the Explanation to 
Section 12 there can be both justification and 
an apology, an apology so tendered must be 
bona fide. The Explanation has changed the 
law only to that extent. An apology tendered 
must not convey the impression that when the 
contemner sees that the Court is going to hold 
him guilty, he then offers an apology as in the 
present case. An apology to be accepted, must 
be offered right at the start of the proceedings. 
The apology must be one coming from a sincere 
heart, and not as a matter of mere formality. 
A belated apology loses all its value. 1975 Cri 
LJ 1766 (1769) (Madh Pra). (Reversed on facts 
in A 1976 SC 1967.) 00 1974 Cri LJ 529 (540) 
(All). 

(6) Apology —r Can be oral and can be ac¬ 
cepted at any stage — May even be “qualified 

or conditional” but must be “bona fide” _ 

Apology tendered not out of penitence but to 
ward off the Court — Not accepted. A 1979 
Delhi 202 : ILR (1979) 2 Delhi 156. 

(7) Where the contemner was a Judicial Offi¬ 
cer of standing and was acquainted with the 
law of contempt insofar as he had personally 
conducted certain previous contempt cases 
against him made scandalising allegations against 

u- J ud g es 111e High Court in a petition with 
which he had come prepared on the day of 
decision in the contempt proceedings for which 
instant contempt proceedings have been started 
with a view to intimidate the Judges in the 
earlier proceedings, his apology tendered in a 
memorandum at the last stage in the subse- 
quent proceedings could not be accepted as 

bo ? a l9 7 4 9 * L * 70 <75> (SB) (Orissa). 

(o; I he spirit of S. 8 allows a contemner to 
bring on record the mitigating circumstances 
when an enquiry against him is being held by 
the High Court. In order to punish a contem- 
ner tor levelling false accusations against the 
Presiding Officer of a Court, the Court has to 
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consider the circumstances in which he uttered 
these words, the state of his mind and the 
mitigating grounds, if any, while making a deci¬ 
sion. On consideration of the mitigating cir¬ 
cumstances, the apologies tendered were ac¬ 
cepted. ILR (1978) 2 Punj 63 : 1979 Cri LJ 
(NOC) 165 : A 1979 (NOC) 96 (FB). 

(9) Contemner tendering unconditional apology 
for having addressed a letter to the Judges 
under some emotional strain — Apology accept¬ 
ed. A 1972 Pat 16 (16). 

(10) Apology — Contemner, young advocate 
with about 8 years* experience at Bar — In¬ 
criminating act committed by contemner under 
bona fide misapprehension — Contemner ex¬ 
pressing regret and tendering unqualified apology 
—- In the interests of justice, having regard to 
contemner’s standing, knowledge' and ex- 

erience and his apology, held, he should not 
e mulcted in fine — Apology accepted. (1969) 
1 Mad LJ 649. 

(11) Unqualified apology tendered by advo¬ 
cate on behalf of his client for contemptuous 
language used by him in a notice under Sec¬ 
tion 80, Civil P. C. accepted by the Supreme 
Court in appeal. (1969) 3 SCC 709 (1). 

(12) A bona fide complaint to higher auth¬ 
orities against a corrupt judicial officer cannot 
be placed on the same footing as any other 
reckless act imputing dishonesty against an 
honest officer or the judiciary. In the instant 
case all the contemners, except a few tendered 
unqualified apologies. 

Held on facts and circumstances of the case 
that it could not be said that the contemners 
who consist of members of the Bar and the 
public behaved with contumacy. The mem¬ 
bers of the bar acted in a cool and responsible 
manner. In the circumstances of the case their 
apologies should be accepted. (1973) 39 Cut 
LT 843. 

(B) Conditional apology. 

(13) An apology from a contemner must be 
sincere and offered at the earliest occasion. 
Under the old law a conditional apology was 
not regarded as an apology at all. Under the 
new Act of 1971, the Explanation to S. 12 (1) 
provides that an apology shall not be rejected 
merely on the ground that it is qualified or con¬ 
ditional if the accused makes it bona fide. But 
whether a conditional or bona fide apology is 
or is not an apology depends on the circum¬ 
stances of each case. 1976 Tax LR 928 : (1975) 
101 ITR 180 (DB) (Punj). 

(14) The elementary basis of acceptance of 
apology is that there is to be a finding of com¬ 
mittal of contempt. Where the alleged con¬ 
temner states that “if the court is of the view 
that the letters written by him constitute for 
any reason contempt of court, he tenders 
apology” it is a conditional apology. In the 
absence of any finding by the High Court that 
the contemner committed any contempt of 
court there could not be any occasion for ac¬ 
ceptance of apology. A 1977 SC 809. (Cri. O. 
Nos. 13 and 14 of 1975. D/- 1-12-1975 (Punj) 
(FB), Reversed.) 00 A 1974 SC 642 (645) : 1974 
Cri LJ 594 00 ILR (1975) Cut 1228 (DB). 

(15) Apology — Exhibitor of film tendering 
apology in case he was found guilty of con¬ 
tempt — Exhibition of film contrary to Su¬ 
preme Court judgment found to be in bona fide 
belief — Such conditional apology accepted. A 
1976 SC 994 : 1976 Cri LJ 722. 


(C) Effect of acceptance of apology. 

(16) The acceptance of an apology does not 
per se make it obligatory on the Court to dis¬ 
charge the contemner. A discretion is left to 
the Court even after accepting an apology 
either to refrain from awarding any punisnment 
to the contemner or to award him lenient 
punishment. 

Where the allegations of bribe-taking have 
been recklessly made by a person against the 
presiding officer of the Court and attack is 
made on his motive while discharging his judi¬ 
cial duties, the contemner should not escape 
scot-free. 1973 Cri LJ 1211 (1218, 1220) (AH). 

(17) Acceptance by Court of the unqualified 
apology tendered by the contemner is sufficient 
to purge his contempt. A 1974 All 39 (43). 

(D) Illustrative cases — (i) Apology accepted 
as unqualified and sincere. 

(18) Contempt proceeding pending for a long 
time —- Apology accepted — Contemners, 
asked to pay costs in view of their wilful and 
deliberate violation of Court’s orders. 1980 Cri 
LJ (NOC) 142 (Cal). 

(19) In this case the contemner District 
Magistrate who had been directed by the High 
Court to produce a detenu before the High 
Court on a certain date in connection with the 
hearing of a habeas corpus petition had moved 
in the matter promptly and got the detenu pro¬ 
duced before the High Court on the due date. 
Two days prior thereto the District Magistrate 
had sent a wireless message to the Advocate- 
General requesting him to request the Court 
not to insist on the production of the detenu as 
there was possibility of disturbance of public 
order, in the litjht of the State Government 
order D/- 1-8-1975. A copy of it was also sent 
to the Registrar of the High Court. The High 
Court, taking the view that the sending of a 
copy of the wireless message to the Registrar 
of the High Court for information amounted to 
an attempt to interfere with the order of the 
High Court, convicted the Dist. Magistrate of 
Contempt of High Court and sentenced him to 
imprisonment till the rising of the Court and a 
fine of Rs. 100; the apology tendered by him 
was however accepted for the limited purpose 
of remitting the punishment under the proviso 
to Section 12 (1). On appeal to the Supreme 
Court under Section 19 (1) (b). 

Held that on the facts and circumstances of 
the case the appellant at no stage interfered 
with the order of the High Court but on the 
other hand acted in obeaience to it. In view 
of the tender of apology with grace and the 
production of the detenu on the date fixed, the 
order of the High Court could not be sustain¬ 
ed. A 1976 SC 1967 s 1976 Cri LJ 1539. 
(1975 Cri LJ 1766 (MP), Reversed.) 

(20) High Court staying demolition of en¬ 
croachment — Order communicated to superior 
officer who delayed the communication of it to 
subordinate officers — Subordinate officer carry¬ 
ing out demolition work — Superior officer and 
subordinate officer both commit contempt ot 
court — Unconditional apology accepted. 1978 
BLJ 717 : 1979 Cri LJ (NOC) 85 (Pat). 

(21) Punishment and apology for contempt — 
Though contempt resulted in non-suiting plain¬ 
tiff by contemner-defendant-employer germinating 

service on advice of legal counsel, apology being 
held uncondictional and sincere was acceptable. 



[The] Contempt of Courts Act, 1971 


[S 12 N 4] 559 


Section 12 — Note 4 (contd.) 

A 1971 Cal 178 (179, 180) : 1971 Cri LJ 699. 
(Reversed on another point in A 1974 SC 642.) 

(22) Declaratory judgment of High Court — 
Chairman of Rubber Board disobeying judg¬ 
ment found guilty of civil contempt — ? Un¬ 
conditional apology accepted for past period 
and injunction issued to prevent repetition of 
contempt in future. 1976 Ker LT 879 (DB). 

(23) Accused granting police protection in 
disobedience of High Court judgment — Ac¬ 
cused, held, guilty of contempt — Uncondi¬ 
tional apology — Proceedings dropped but ac¬ 
cused ordered to pay costs to complainant. 1977 
Cri LJ 971 (972) (DB) (Kant). 

(24) Disobedience of order under a bona fide 
mistake — Apology tendered — Apology ac¬ 
cepted. 1978 Raj Cri C 194 (195). 

(25) Unconditional apology tendered by con¬ 
temner was accepted and he was given simply 
a warning not to do such things (disobedience 
of court’s order) in future. 1978 Sim LC 367 
(368) (Him Pra). 

(D) (ii). Apology not accepted. 

(26) Court is not powerless to reject an 
apology tendered at the earliest moment. The 
question whether an apology should be accept¬ 
ed or rejected depends upon the gravity of the 
offence and circumstances under which it has 
been conveyed. The power to punish contempts 
is conferred on this Court by reason of Arti¬ 
cle 215 of the Constitution. This power can¬ 
not be taken away or abrogated or whittled 
down by any Act of Parliament. For its limita¬ 
tion Court must look to Art. 215 of Constitution, 
only and in Article 215 there is none. 1980 
Cri LJ 845 (852, 853) : (1979) 2 APLJ (HC) 
363 (DB). 

(27) The unconditional apology was tender¬ 
ed only when the court took up the 
issue, and the contemner found himself in a 
tight comer with little chances of escape it 
was held that the apology was a mere preten¬ 
sion without genuine repentance and should be 
rejected. 1976 Cri LJ 246 (DB) (Orissa) 00 1978 

LJ 789 (DB) (All) 00 1976 Tax LR 303 
(DB) (Punj) 00 (1975) 41 Cut LT 329 00 1974 
Cn LJ 529 (541) (All) 00 1970 Assam LR 259. 

(28) Apology — The mere fact of apology - 
cannot wipe off the gravity of contempt. It is 
only when it follows from a full realisation of 
nature of offence that it can be genuine. A 
contemner who without realising the gravity of 
the wrong committed by him, tenders an 
apology provided the court is prima facie satis- 
/T&nw'lm 1 be acce P* e d. 1971 Cri LJ 1586 

(1590) (All). 

(29) Stay order by High Court — Govern¬ 
ment servant, despite approach and request, not 
giving effect to the stay order — Giving lame 

excuses for not complying with orders _ 

Amounts to wilful disobedience and contempt of 
Court —- Apology not enough to purge con¬ 
temner of his guilt. 1978 BBCJ 146 (159) (DB) 
\r at). 

(30) Contempt proceedings — Pendency of 
*— Private settlement between parties and ac¬ 
ceptance of apology privately cannot be per¬ 
mitted. 1977 Cri LJ 1490 (1491) (DB) (Bom). 

(31) Publication of scandalizing material or 
announcement on loud-speaker — Prestige and 
dignity of the Court affected — Apologies not 
to be accepted. 1979 Cri LJ 412 (DB) (All) 


(32) Where a search warrant was issued by 
Sub-Divisional Magistrate for rescuing officers 
of colliery wrongfully confined by workmen and 
the police officer instead of rescuing confined 
officers in execution of search warrant, waited 
for Union leader to come and persuade demon¬ 
strators to lift gherao, it was held that the police 
officer neglected and failed to execute search 
warrant and thereby interfered with due course 
of justice and had thus committed contempt of 
Court of S. D. M. It was further held that as 
the contemner had full knowledge about the 
consequences of his inaction, apology tendered 
by him could not be accepted. (1970) 74 Cal 
WN 321. 

(33) Punishment for contempt of court — 
Apology —r Contemners expressed unconditional 
apology to High Court — Held, the conduct of 
contemners was so reprehensible as to warrant 
condemnation by imposition of sentence — 
Supreme Court sentenced each of the contem¬ 
ners to pay a fine of Rs. 500/-. A 1980 SC 946 
(951) : 1980 Cri LJ 684 : 1980 Cri App R (SC) 
135. 

(34) Breach of undertaking given to the 
Court — Party (Contemner) tendering unquali¬ 
fied apology — Apology not found bona fide 
but tendered to ward off the Court and not 
out of penitence — Apology not accepted. 
(1980) 1 Rent LR 584 (589) (Delhi). 

Cases under old Act of 1952 

(35) An apology by itself is not sufficient to 

purge the guilt of the contemner. A 1955 SC 
19 (23) : 1955 Cri LJ 133 00 A 1934 All 317 
(318) : 35 Cri LJ 433 (DB) 00 A 1969 Cal 1 
(3, 4) : 1969 Cri LJ 40 (SB) 00 A 1967 Raj 203 
(207) : 1967 Cri LJ 1057 (DB) 00 A 1964 Cal 
572 (586) : 1964 (2) Cri LJ 660 (DB) 00 1959 

Cri LJ 316 (FB) 00 1962 Jab LJ 1147 (DB). 

(36) An apology does not entitle the accused 
to a discharge as a matter of right. A 1948 
Oudh 114 (116) : 49 Cri LJ 108 (DB) 00 A 
1967 Ker 177 (180) : 1967 Cri LJ 1147 (DB) 
00 A 1959 Cal 174 (176) : 1959 Cri LJ 316 
(FB) 00 A 1959 Madh Pra 50 (52) : 1959 Cri 
LJ 199 (DB). 

(37) A Court can even when it accepts an 

apology, commit the offender to prison or other¬ 
wise punish him. A 1953 All 153 (158) : 1953 

Cri LJ 402 00 A 1940 Sind 239 (246) : 42 Cri 

LJ 1 (FB) 00 A 1961 Pat 1 (11) : 1961 (1) Cri 
LJ 134 (DB). 

(38) In considering the steps to be taken and 
the punishment to be awarded to the person 
accused of having committed contempt of Court 
it is open to the Court to take into account the 
apology tendered by him. A 1957 Madh Pra 
152 (152) : 1957 Cri LJ 1137. 

(39) Punishment can be remitted by accept¬ 
ing the unconditional apology of the accused 

A 1934 All 317 (318) : 35 Cri LJ 433 (DB) 00 

A 1950 Sind 1 (2, 3) : 51 Cri LJ 810 (FB). 

(40) Unqualified apology accompanied by 
genuine regret in a clear case of contempt 
entitled a pardone to the offender. 1966 All LJ 
U53. 


(41) The question whether an apology should 
be accepted in any case depends upon the facts 
of that case and the Court is not bound as a 
matter of rule to accept an apology in every 
case even if it is an unqualified one. A 1953 
All 153 (157) : 1953 Cri LJ 402 00 A 1953 
Pat 364 (365) : 1953 Cri IJ 1779 (DB) 00 A 
1952 All 86 (87) 00 A 1961 Pat 1 (10) : 1981 
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(*). Cri LJ 134 (DB) 00 A 1969 Cal 1 (3) : 1969 
Cn LJ 40 (SB) 00 A 1967 Ker 177 (180) : 1967 
Cri LJ 1147 (DB) °° A 1967 Raj 203 (207) : 
1967 Cri LJ 1057 (DB) °° A 1964 Cal 572 
(586) : 1964 (2) Cri LJ 660 (DB) 00 1967 Cur 
LJ 888 (Punj). 

(42) Mere apology is not enough to purge the 
guilt of contempt. The Court has to consider 
the background in the light of the facts both 
antecedent to the offer of apology as also the 
contemner’s subsequent conduct right upto the 
contempt proceedings. A 1959 Orissa 89 (94) : 

1959 Cri LJ 626 (DB). 

(43) Unqualified apology tendered at the out¬ 
set by admitting mistake in a straightforward 
manner, for act done unwittingly, should be 
accepted. A 1967 All 93 (100) : 1967 Cri LJ 
291. 

(44) An apology in order to dilute the offence 
must be voluntary. A 1957 All 457 (459): 1957 
Cri LJ 801 00 A 1961 Pat 1 (11) : 1961 (1) 
Cri LJ 134 (DB) 00 A 1960 Orissa 132 (137) : 

1960 Cri LJ 1120. 

(45) The apology must be an unconditional 
apology bom out of repentance or remorse. 
The contemner cannot enter into any kind of 
stipulation with the Court in that respect. A 
1966 Bom 19 (29) : 1966 Cri LJ 9 (DB) 00 A 
1969 Delhi 201 (211) : 1969 Cri LJ 884 (FB). 

(46) Unconditional apology amounts in law to 
a confession of the guilt. Consequently, once 
unqualified apology is tendered by the contem¬ 
ner, the Court cannot drop the proceedings 
against him, but must convict him though the 
Court might accent unqualified apology and 
discharge him without punishment, when the 
offence is only technical. (1958) 24 Cut LT 
479. 

(47) An apology should not necessarily be 
taken as a confession of guilt and the accused 
may be pronounced not guilty of contempt 
although he has made an apology. A 1953 SC 
436 (437) : 1953 Cri LJ 1837. 

(48) An expression of regret if genuine 
should ordinarily be accepted in mitigation of 
the offence. A 1958 Punj 377 (384) : 1958 Cri 
LJ 1225 °° A 1940 Sind 239 (246) : 42 Cri LJ 

' # A 1954 Hyd 180 (181) : 1954 Cri 
LJ 1300 00 (1954) 56 Pun LR 302 (304) 00 A 
1968 Ker 301 (308) : 1968 Cri LT 1424 (DB) 

_ A Guj 124 (126) 00 1966 All LJ 953 °° 
1963 (2) Cri LJ 219 (224) (DB) (Madh Pra). 

(49) The apology must be unequivocal and 
hedging and hypothetical. A 1964 Cal 572 

(586) : 1964 (2) Cri LJ 660 (DB). 

(50) Although a contempt of Court by a 
subordinate judicial officer must be treated as 
an intentional one and a more serious matter 
because he is one who in the nature of things 
is educated and should have known his duty his 
apology when he tenders one carries with if, 
for the same reason, the stamp of being a 
genuine apology. A 1952 All 56 (59) : 1952 
Cri LJ 223 (DB). 

TSee also A 1959 Pat 373 (373, 374) : 1959 
Cri LJ 1013 (DB).] 

(51) An apology is intended to be evidence of 
real contriteness the manly consciousness of a 
wrong done, of an injury inflicted, and the 
earnest desire to make such reparation as lies 
in the wrongdoer’s power. Only then it is of 
any avail in a Court of justice. A 1961 Pat 1 
(10) : 1961 (1) Cri LJ 134 (DB) 00 A 1955 SC 


,* 9 q? 3) C-'LJ 133 00 A 1950 Sind 1 

2,3) : 51 Cn LJ 810 (FB) °° A 1969 SC (189, 

?oi 3 i\ : 01 LJ 401 °° A 1969 Delhi 201 

(2-U) s 1969 Cri LJ 884 (FB) 00 A 1969 Cal 1 

TOO-V 1 5 6 . 9 T Cri LJ 40 00 A 1967 Ker 177 (181) : 
Ch LJ 1147 (DB) 00 A 1963 Madh Pra 

LJ 187 (DB) °° A 1961 

£ a - 1 (1) Cri LJ134 (DB > 00 A 1980 
Orissa 132 (137) : 1960 Cri LJ 1120 00 A 1959 

Orissa 89 (94) : 1959 Cri LJ 626 (DB) 00 A 

1959 Punj 627 (629) : 1959 Cri LJ 1466. 

(52) The contemner first tendered an un- 
conditional apology but subsequently resiled 
trom it and wanted to lead evidence in support 
or his allegations. Held, as his behaviour and 
conduct did not show the least trace of contri¬ 
tion, substantive term of imprisonment should 

LJ lTMbBf 1965 ^ 49 (51) : 1965 (1) Cri 

(53) The apology of a person who has once 
been previously warned for a contempt on an- 
other occasion cannot be accepted for a com- 
plete discharge. A 1954 Kutch 2 (6) : 1954 

?957 L LTj 1137. 1957 Madh ^ 152 (153) = 

(54) Apology to be effective must be tender- 

®° at earliest stage. A 1957 All 457 (459): 

1957 Ch LJ 801 00 A 1956 Pat 321 (324) : 1950 

LJ 1087 (DB) °° A 1969 SC 189 (193) : 
19 £9 Cn LJ 401 °° A 1969 Delhi 201 (211) : 
*969 Cn LJ 884 (FB) 06 1969 Cri LJ 1571 
<*573, 1574) (DB) (Delhi) 00 A 1969 Call (3): 

i*o«? LJ 40 (SB) °° A 1967 Ker 177 (181 ^. 

* 987 C " LJ **47 (DB) 00 A 1967 Raj 203 

SS^/koIS 67 , Cri LJ 1057 (DB) 00 A 1964 Cal 
?72 (586) ; 1964 (2) Cri LJ 660 (DB) 00 A 

* 9 £ 8 A rissa 132 (*37) : 1960 Cri LT 1120 00 
1963 (2) Cri LJ 219 (224) (DB) (Madh Pra). 

(55) If an apology is tendered at the appel- 
late stage of the proceedings it should be ten- 
dered unreservedly and unconditionally before 
;^ ar S ument beg™*- A 1956 Pat 321 (324) : 
J956 C r i LJ 1087 (DB) 00 A 1940 Nag 407 
(408. 409) : 42 Cri LJ 237 00 A 1964 c5 572 
(586) : 1964 (2) Cri LJ 600 (DB). 

(56) While Courts will assume an uncondi¬ 

tional apology tendered at an early stage to be 
sincere they would refuse to do so in the case 
of belated apologies even if they are unquali¬ 
fied. A 1954 Kutch 2 (6) : 1954 Cri LJ 390 00 
A 1969 SC 189 (193) : 1969 Cri LJ 401 00 
A 1967 Raj 203 (208) : 1967 Cri LJ 1057 
(DB) 00 1969 Cri LJ 1571 (1573, 1574) 

(Delhi) (DB). (Belated apology may not be ac¬ 
cepted, for the delay may negative contrition 
which is the essence of purging of a contempt.) 

(57) A belated apology tendered after ( the 
arguments have closed when all else have failed 
and there seems to be no hope will be consider¬ 
ed to be onlv a device to escape punishment 
and will not be accepted by the Court even if 
it is an unqualified apology. A 1953 All 153 
(158) : 1953 Cri LT 402 00 A 1941 Oudh 67 
(69, 70) : 42 Cri LJ 221 (DB) ®° A 1970 Bom 
48 (57) (DB) °° A 1969 Cal 1 (3) : 1969 Cri 
LJ 40 (SB) 00 A 1967 All 93 (100) : 1967 Cri 
LT 291 00 A 1965 Pat 360 (363, 364) : 1965 (2) 

Cri LJ 390 (DB) 00 A 1963 Madh Pra 61 (71) : 
1963 (1) Cri LJ 187 (DB) °® A 1959 Madh Pra 
50 (52) : 1959 Cri LT 199 (DB) 80 A 1959 
Orissa 89 (96) : 1959 Cri LJ 626 (DB). 

(58) The written apology tendered by con¬ 
temner towards end of arguments was 4 T had 
no intention to commit any contempt of Court 
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and as advised by my counsel, I committed no 
such contempt. Still if the Hon’ble Court con- 
sicler, that what I uttered constitutes contempt 
or Court, I tender my unqualified apology*’ —. 
Held that this was no apology in eye of law. 
A 1969 Delhi 214 (219) '(SB) A 1969 Delhi 
209 (211) (FB). 

(59) An apology must be unconditional in 
order to reduce the gravity of an offence of con- 

A 1957 AB 457 < 459 > : 1957 Cri LJ 
801 ° (1950) 54 Cal WN (2 DR) 107 (109 

110) (DB) °° A 1968 Bom 273 (277) : 1968 Cri 
Lj 903 (DB) °° A 1961 Pat 1 (11) : 1961 (1) 
CriLJ 134 < DB > °° A 19BA P u nj 113 (120) : 

(1) Cri LJ 426 00 1963 (2) Cri LJ 219 
(224) (DB) (Madh Pra). 

. ?P } . A statement by the accused after fully 
justifying hi s action, expressing his unqualified 
regret in the event the Court held that he had 
COn Y?D 1 ^, contempt does not amount to an un- 
qualihed apology from him. A 1956 Pat 321 

ORQ 4) /ooi? 56 ,Si y 1087 (DB) °° A 1954 Pat 

?? 9 '297)i : 1954 Cri LJ 942 (DB) °° A 1945 
Nag 33 (49, 50) (DB) ®° A 1965 Pat 227 (237 

(J? Cri LT 748 rDB) 00 A 19^1 

Bat \ Piij , 1961 (1) Cri L J 134 ( DB > 00 1967 

m5n L /L 8 S2 (Pun,) •• 1963 (2) Cri LJ 219 (224) 
(L»n) (Madh Pra). 

(61) There cannot be both a justification and 
an apology because the two things are in- 

j2y p 55 b, ?‘ A *9*5 SC 19 (24) : 1955 Cri LJ 

I?n« /nm 123 (125) : 19 55 Cri LJ 

1108 (DB) 00 A 1962 SC 1089 (1095) : 1962 (2) 

Cn LJ 236 °° A 1969 Delhi 201 (211) • 1969 

u ?84 (FB) 00 A 1969 Orissa 117 (134) : 

1M9 Cn LJ 763 °® A 1967 Cal 153 (159) : 1967 

Vi* L J S50 (DB) °° A 1965 Mad 415 (415' : 

i? 6 5U?) 371 fDB) °° A 1963 Madh Pra 

S l / 7 i 1) /iJ 963 (1) CH L T I 8 7 (DB' \ |96l 

loio 1 rt 1 -° ) '' IS 6 L a) Cri Lf 134 mB ’ °° A 
i 959 C n « a . 89 (94) : 1959 Cri LT 626 (DB) 

5021^ 68 Cn LJ 248 (256) (Cal) °° 1966 BLJR 

(02) Every form of defence in a contempt 
case cannot be regarded ax an act of co!J- 

** J? n tFie circumstances of 

each case. 1963 (2) Cri LT 2T9 (224) (DB). 

• t Testification his act by contemner and 

Jomnth*Ki me 5 mp tendering an apology are in- 
t a t nc ‘ncongnious and such an apologv 
b £ taken as an afterthought put 

aliened ’3 ? e hope i of avoidin ? the conse- 

2d A 19B9 Ch p a r.32 a ?°(3^). Cann0t be entertafn - 

(64) An apology tendered at the end of the 
argument in justification of the & contempt is 

h> avoM°the e Han an aftert hm>?ht put foEvard 
to avoid the consequences of the offence if the 

A.i ,ir i53 Vt ]l58) A 

J? Th * 0 r l °P er method for tendering an 

•n ^ the person complained against in 

in £ fi" /°[ contempt Court is to offer it 

?ihmfcc fi . ,nstan f ce and thereafter make his 

Rfti Tn io S o 0 /i«!S de f ence °f his conduct. A 1955 

1987 o . (1 , 2 S V, 19 * 5 Cri M H08 fDB) •• A 
— Cal 153 (159) : 1967 Cri LJ 350 (DB) 
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(60) In border line cases where a question of 

S nnciple about rights of counsel and their 
uties has to be settled Courts will consider 
even an alternative plea of apology because in 
such case^ as it is possible for the Judge to 
conclude that no contempt has been committed, 
me defence of unqualified apology, which 
tantamounts to the admission of guilt, would 

ri ?S n SSF^nA i?§ 5 SC 19 • 19 55 Cri 

LJ 763 (DB) A 1969 °™ sa 117 (132) : 1969 Cri 

■ 67) Unqualified apology coupled with justifi- 
catmn for objectionable remarks against Judge 
Justification vague — Contemner uneducated 
and frustrated in litigation — Held no serious 
action against contemner was called for except 

iSSf (2) Cn m r h T ed 371 iDBf 5 ^ 415 (416) : 

< 68) inhere contempt alleged against the 
accused is his disobedience to an order of in- 
junchon under Order 39, Rule 1 of Civil P. C. 
and the accused admitting his disobedience 
an qualified apology it cannot be said 
that the apology is a conditional one merely 
because he has not also given up his defence 
in the suit but on the other hand mentioned 

31 (31) 006 m 1116 apoIogy ’ A 1954 Him Pra 

. £ contempt of a very grave character 

should be punished in spite of the unconditional 

?i P 16?^o£ r e i C o°" tem " er ^ A 1948 ° ,,dh H4 
Hi 6 ' : 28 Luck 37 : 49 Cri LT 108 'DB) 

70 Pat ., 45 i °° A 1940 Rang 

70 (72) : 41 Cn LJ 445 (DB) °° A 196^ 

330 (337) : 1905 (2) Cri LJ 223 (DB) °° A 

®o (361) : 1901 (2) Cri LJ 362 (DB) 

1961 (2) Cri LJ 109 (111) (DB) (Ker). 

(70) The Court should not permit a person 

,s . f F ? und to hav e deliberately sworn a P false 
affidavit m proceedings before the Court, to get 
awav with an apology except in very eveep- 

Tn A C v ,r ¥J mstance ?* 1967 Cur Lf 888 (Punj). 

Hilh rLT?® prov,so to the section gives the 
High Court a power of reviewing its judgment 

awarding punishment to an accused under the 

A ^t f " b ? re the accused offers an apology to the 

eler f £ 3" ° f K he Court - B,,t that power how! 

1953 Cri d L C rS2 nary * 1953 Hfm Pra 3 (4) : 

qualified apology although it is 
not sufficient fo let go the accused unpunished 

persistently '* ^ aVe and his conduct 

persistently contumacious can justify som.» 

leniency being shown to the accused in The 
I958 e rH Pf n !S A 1958 p,m i 180 '183' 

2 \m 0721 : 

2 im? 1 1 ™ 

^ a 5li!E“S 

^ lT« Pat 
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13. Contempts not punishable in certain cases. — Notwithstanding any¬ 
thing contained in any law for the time being in force, no court shall im¬ 
pose a sentence under this Act for a contempt of court unless it is satisfied 
that the contempt is of such a nature that it substantially interferes, or tends 
substantially to interfere with the due course of justice. 

14. Procedure where contempt is in the face of the Supreme Court or a 
High Court. — (1) When it is alleged, or appears to the Supreme Court or 
the High Court upon its own view, that a person has been guilty of contempt 
committed in its presence or hearing the Court may cause such person to be 


Section 12 — Note 4 (contd.) 

contempt is so trilling that no serious notice 

need be taken of it. A 1952 Ajmer 33 (1) 

(33) : 1952 Cri LJ 1234 oe A 1940 Oudh 137 
(137, 138) : 41 Cri LJ 169 (DB) 00 A 1967 
Andh Pra 299 (309) : 1967 Cri LJ 1470 00 A 

1967 Raj 203 (207) : 1967 Cri LJ 1057 (DB). 

(74) An apology may readily be accepted and 
no punishment inflicted where an offending 
article was published in the papers due to an 
accidental slip and not deliberately. A 1950 
Cal 129 (133) : 51 Cri LJ 610 00 1966 BLJR 
502. 

[See also (1951) 4 Sau LR 108 (108, 109) 
(DB).] 

(75) In the case of an unintentional contempt 
the Court can act upon the apology of the con¬ 
temner expressing sincere regret and let him 
off with a warning. (1950) 55 Mvs HCR 148 
(150, 151) (DB) 00 A 1933 Oudh 118 (119): 
34 Cri LJ 726 (DB) 00 1966 BLJR 281. 

(76) Where a counsel was held guilty of con¬ 
tempt for committing an act intimidating the 
witnesses, an unconditional apology from the 
counsel was accepted and no further action was 
taken against him. A 1957 Punj 105 (105) : 
1957 Cri LJ 657. 

(77) In view of the fact that the contemner 
(who was a solicitor) committing contempt by 
scandalizing the Court had offered a very frank 
and unqualified apology and had admitted that 
the letter written by him was improper and 
ought not to have been written, only a fine of 
Rs. 1000 was imposed. A 1942 Bom 331 (332) : 
44 Cri LJ 93. 

(78) A mere admission of error and an ex¬ 
pression of regret do not amount to an apology 
of the nature required under the section. 1942 
Oudh WN 6 (20) (DB). 

(79) Expression of intention not to repeat 
offence cannot affect question whether offence 
committed is serious one. A 1941 Pat 185 (194) : 
42 Cri LJ 225 (DB). 

Section 13 

(1) Unless substantial punishment is im¬ 
posed the growing tendency to scandalise 
the judiciary from the lowest status right 
upto the Supreme Court cannot be arrested. 
(1975) 41 Cut LT 329 (DB). 

(2) Under Section 13 a sentence is to be 
imposed where the contempt substantially 
interferes or tends to interfere with the due 
course of justice But if a technical con¬ 
tempt is committed the Court may not im¬ 
pose any punishment. The expression ’due 
course of justice’ used in Section 13 is of 
much wider import than the expression ’due 
course of judicial proceeding’ used in Sec¬ 
tion 2 (c) (ii). It would necessarily cover 
all the three classes of cases in Section 2 
(c>: otherwise an absurd result would be 
reached that no punishment can be imposed 


■ 


in respect of contempts under Section 2 (c) 
(i) and (ii). The expression ’course of jus¬ 
tice’ means the path in which justice 
moves A 1973 Orissa 244 (283, 284) (FB). 

** A 1979 Delhi 202. (Risk of interference 
must be real.) ** 1976 Cri LJ 746 (DB) 
(AP) ** 1975 All LJ 41 : 1975 Cri LJ 659 

(660, 661) (DB). 

(3) By reason of Section 13 of the Act 
the courts will not initiate contempt pro-* 
ceedings unless the contemner substantially 
interferes or tends to interfere with the due 
course of justice. Even prior to 1971 Act 
the law was no different: the courts would 
not initiate proceedings for contempt with¬ 
out the due care and caution they deserve 
and could not act in cases where there was 
mere technical contempt. Penal provisions 
under the Act do not violate Art. 19 (1) of 
the Constitution. ILR (1975) 2 Delhi 868 
(894). 

(4) Power of Court to punish contempt — 
Has to be exercised sparingly — Every in¬ 
fraction of Court’s order does not amount 
to contempt. 1974 Cri LJ 828 (831, 833,834) 
(Cal). 

(5) Where a senior lawyer practising in 
rural area instead of taking recourse 
to procedure under Section 6, published a 
pamphlet alleging that the Judge had 
a pre-disposition to convict and according¬ 
ly took deliberate turn in the discussion of 
evidence, the criticism must be deemed to 
substantially interfere with the due course 
of justice, especially in the background that 
matter concerned with a Mofussil place 
where there are one or two Courts and a few 
lawyers and the litigating public is mostly, 
illiterate and poorly educated. The pam¬ 
phlet published by the contemner was high¬ 
ly mischievous and therefore no benefit 
under Section 13 could be granted to the 
contemner A 1978 SC 921 (929) : 1978 Cri 
I.J 917. 


(6) An advocate arguing a case of the 
gravity where the offence charged was sen- 
Dus, the trial was prolonged and the record 
was heavy, would undoubtedly be under a 
great strain. If in the course of the hearing 
ie said something which in retrospect may 
appear to overstep the limits of fair advo¬ 
cacy, the Court would not be justified in 
taking proceedings in contempt against the 
advocate concerned. (1969) 2 SC WR 613 s 
1969 UJ (SC) 686. 


Section 14 

(1) The High Court has jurisdiction to 
initiate contempt proceedings suo motil 
even in a civil contempt as defined in Sec¬ 
tion 2. No particular form of procedure is 
necessary so long as the proceedings are 
initiated giving an opportunity to the con- 


IS 14 I 563 


(The] Contempt of Courts Act, 1971 

detained in custody, and, at any time before the rising of the Court, on »ne 
same day, or as early as possible thereafter, shall— 

(a) cause him to be informed in writing of the contempt with which he is 
charged; 

(b) afford him an opportunity to make his defence to the charge; 

(c) after taking such evidence as may be necessary or as may be offered 

by such person and after hearing him, proceed, either forthwith or 
after adjournment, to determine the matter of the charge; and 

(d) make such order for the punishment or discharge of such person as 
may be just. 

No ^ withs i tandin S anything contained in sub-section (1), where a per- 

W l! h Under that sub - secti °" applies, whether orally or 

heJndof’ ~ ,T f ge against him tried b y some Judge other than 

the Judge or Judges in whose presence or hearing the offence is alleged to 

have been committed, and the Court is of opinion that it is practicable to 

a ? d l ln J he interests of proper administration of justice the appli- 

tion should be allowed, it shall cause the matter to be placed together with 

tinns T* ° f th l f3CtS ° f the Case ' beforp Chief Justice for !uch direc- 

ions as he may think fit to issue as respects the trial thereof. 

a * 3) No r withs j t anding anything contained in any other law, in any trial of 
person charged with contempt under sub-section (1) which is held in nnr 

jZT ° f a direCtion given under sub-section ( 2 ). by a Judge other thanX 

bee d „ ge co°;si: ? 

(4) Pending the determination of the charge the Pmir* t 

und ' r ,hte 

Provided that he shall be released on bail if a bond u 

di ttoned* t ha^ the 'person chafd Tha \] W ' th or with °u* suretieTcon- 

as,- — - =» 55S--'s 

!»«S rv*" ,hi " l “ «< 

ties for his attendance as aforesaid. HlS executing a 130,1 d without sure- 
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ConsHti.t?, ^ efend h ‘mself Article 21 of the 
Constitution is not in any way violated 

A , W74 M ‘‘d 313 (316,. Y 

court — S Char^ Y K T Contem Pt in face of 

i Charge d Sdinst contemner must hp 

e* e plain nOUS A '° af{ r d him wStu”“y to 

un^dPciaT ^conduct 'T^eUon ^ on 

gounds of "a vicious attack on integrity of 
~° u . rt Counsel was not afforded oo- 

exp L ain thal un judicial conduct 

JSl’in? ?/ had nothing to do with 
* .mtegnty — Conviction for contempt 
held vitiated 1978 Cri LJ 319 (PC) of (UK) 

Court rY 001 u ; K -“ Contem Pt in face of 

with P^,nYl PreSe ^ tat,on and consultation 

right ~ Cannot be claimed as of 

quest Tr, H d , ' n lnsta nt case that re- 

bee? iawyer should have 

°ee n allowed. 1978 Cri I.j 319 (PC) 

Cases under old Act of 1952 

commiTmr P ° WCr ° f ,he Hi S h Court to 
commit for any contempt of itself is an in- 


P™** it -'rises from the fact 

fl "BO? : a 32 C °C^ t.f 352^fDB) 

K ah . ««> ■ « Cri ,J 599 A ^ 

v ’ m ih r ( “ 1: 1952 ** A 1051 

rrv,f ^<> c - zKnksr'A $£ 

B,.m 182 H88. 187) : 1959 Cri LJ 587% DB 

the C °on r e S of AC 195?' he h 1?e ^ 

ssrtt csri, “ teas* 

C % *•“ ."‘f h C b °»rt S in 'relation 1 * mcorn 

h C«rfu«JS Z H nit 

S'"™ ' Cou"rts bv vStul"ot ill 

Cri n w U, 4 h 8 °« r,ty A 1954 S(: «« (WO,-° 1954 
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15. Cognizance of criminal contempt in other cases. — (1) In the case of 
a criminal contempt, other than a Contempt referred to in Section 14, the 
Supreme Court or the High Court may take action on its own motion or on 
a motion made by— 

(a) the Advocate-General, or 

(b) any other person, with the consent in writing of the Advocate-General,. 
a [or] 

a I (c) m relation to the High Court for the Union territory of Delhi, such 
law officer as the Central Government may, by notification in the offi¬ 
cial Gazette, specify in this behalf, or any othe'r person, with the con¬ 
sent in writing of such law officer.] 

(21 In the case of any criminal contempt of a subordinate court the High 
Court may take action on a reference made to it by the subordinate court or 
on a motion made by the Advocate-General or, in relation to a Union Terri- 


Section 14 (contd.) 

(6) The inherent power which the High 
Court possesses to commit for contempt of 
ilself is ancillary to the exercise of its vari¬ 
ous jurisdictions and it may be expedient 
to exercise it in or in relation to any one 
of those jurisdictions. A 1930 Cal 759 (760): 
32 Cri L.T 352 (DB). 

SECTION 15 — SYNOPSIS 

1. Validity of the section. 

2. Consent of Advocate General. 

3. Manner of initiating proceedings. 

4. Commencement of proceeding on re¬ 

port of subordinate court. 

5. Commencement of proceedings suo 

motu. 

6- Party entitled to make application. 

1. Validity of the Section. 

(D Section 15 confers power on a High 
Court to punish for contempt of a subordi¬ 
nate Court and that would amount to con¬ 
ferring more power rather than taking 
away the power conferred by Article 215. 
It is not ultra vires Arts. 229 and 215 of 
the Constitution. 1975 Cri LJ 164 (367) 

(DB) (All) 

(2) S. 15 is not hit by Art. 14 of the Con¬ 
stitution on the ground of being discrimina¬ 
tive. The Advocate-General holds a high 
status and is supposed to act impartially in 
coming to a conclusion whether or not he 
should move the Court under Section 15 
or give his consent in writing to any other 
person to move it. An ordinary citizen can¬ 
not belong to that group. A restraint or 
check has been placed upon a citizen in a 
matter of criminal contempt for the sake of 
public good so that only tenable motions 
come before the Supreme Court or a High 
Court. There is no discrimination inter s« 
between one citizen and another. Both suf¬ 
fer under the same disability. 1975 Cri LJ 
364 (169) (DB) (All). 

(3) The imposition of the condition about 
the consent of the Advocate General can¬ 
not by itself invalidate the section, nor can 
il be said that the power conferred therein 
is arbitrary. The Advocate General is ex¬ 
pected to exercise his discretion reasonably 
and in accordance with the policy indicated 
by the Act, while considering the request 
for consent to move High Court to initiate 
action for contempt. The bare possibility 
that the discretionary power may be abused 


is no ground for invalidating the section 
A 1975 Kant 224 (228). 

2. Consent of Advocate General. 

(1) Petition asking for initiation of pro¬ 
ceedings for criminal contempt without the 
consent of the Advocate General is not 
maintainable not being in accordance with 
Section 15 (1). A 1974 Orissa 1 (6) (FB) ** 
1975 Cri LJ 164 (165) (DB) (All) ** 1974 
Pun LJ (Cri) 11 ** 1974 Pun LJ (Cri) 143. 

(2) Section 15 (1) which requires that the 
motion should be made by the Advocate 
General or a person with the consent in 
writing of the Advocate General, is for the 
mere purpose of ensuring that the High 
Court is not flooded with frivolous motions 
but receives only motions of substance. The 
Advocate' General has been entrusted with 
that function by virtue of his legal training 
and experience and the responsibility pre¬ 
sumed in the holder of that office. The State 
is thereby not made a party to the proceed¬ 
ing. At the same time there is nothing to 
prevent the court from seeking the assist¬ 
ance of the Advocate General or any other 
law officer of the State in the conduct and 
decision of a contempt proceeding. 1975 Cri 
L.T 1359 (1362) (Him *>ra) 

(3) Under Section 15 (1), it is competent 
to the High Court to take action for con¬ 
tempt of Court not only on a motion being 
made by the Advocate-General. but also on 
a motion made by any other ’person with 
the consent in writing of the Advocate- 
General. (1975 Cri LJ 184 impliedly no good 
law). A 1977 SC 639 : 1977 Cri LJ 382. 

(4) If a private person thinks that certain 
occurrence, amounts to contempt of the 
High Court and the High Court concerned 
or the Supreme Court ought to take cogniz¬ 
ance of it, this Act provides that he shall 
first approach the Advocate-General satisfy' 
him that it is a fit case for making motion 
before the High Court and. obtain his con¬ 
sent in writing. This is the only mode pro¬ 
vided for a private citizen apart from the 
Advocate-General, who is a law officer, for 
moving the High Court for inducing it to 
take cognizance of a criminal contempt of 
itself. The party has to obtain consent of 
the Advocate-General and cannot approach 
the court directly. (3976) 2 UCR (Bom) 358 
(DB). 
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tory, by such Law Officer as the Central Government may, by notification in 
the Official Gazette, specify in this behalf. 

(3) Every motion or reference made under this section shall specify the 
contempt of which the person charged is alleged to be guilty. 

Explanation.— In this section, the expression "Advocate-General” means— 

(a) in relation to the Supreme Court, the Attorney-General or the Solicitor- 
General; 

(b) in relation to the High Court, the Advocate-General of the State or 
any of the States for which the High Court has been established; 

(c) in relation to the court of a Judicial Commissioner, such Law Officer 

as the Central Government may; by notification in the Official Gazette, 
specify in this behalf. 

[a] Inserted by Act 45 of 1976, S. 2 (30-3-76). 


Section 15 — Note 2 (contd.) 

(4A) Criminal contempt — Cognizance by 
High Court — Procedure — Criminal con¬ 
tempt is a matter cognisable by a Division 
Bench — Application for such proceedings 
can be moved either by the Advocate- 
General or by a party with consent of the 
A. G. in writing. 1980 All LJ 892 (893). 

(5) Grant or refusal of consent by Advo¬ 
cate-General under Section 15 (1) (b) is in 
his absolute discretion and is not. justiciable. 
A 1978 Kant 57 (60): 1978 Cri LJ 726 (DB). 

(6) Advocate-General’s act of giving con¬ 
sent is only administrative. Hence the con¬ 
temner is not entitled to notice before a 
consent is given. (1974) 1 An LT 170. 

(7) Petition to punish Editor for con¬ 
tempt of High Court — Consent in writing 
of Advocate-General obtained by petitioner 
— Petition cannot be rejected because it 
fails to mention the said fact. (1974) 1 An 
LT 170. 

(8) A private person cannot initiate a 
motion without the written consent of Ad¬ 
vocate General — Private person not pray¬ 
ing to the High Court to initiate proceed¬ 
ings — Issuance of notice by court — No 
indication that court was initiating con¬ 
tempt proceedings — No initiation by court 
suo motu — Contempt petition dismissed. 
1977 Puni IJT (Cril 72 (DB) 

3. Manner of initiating proceedings. 

(1) In view of Rule 324 and Secs. 15, 17 
and 18 of the Contempt of Courts Act the 
proper procedure to be followed in the case 
of criminal contempt is that the matter 
should be placed before the Chief Justice 
and if he considers it expedient that pro¬ 
ceedings for criminal contempt should be 
initiated, then he should direct that the 
matter be placed before an appropriate 
Bench, which after applying its judicial 
mind to the facts, may take cognisance of 
the case. Such proceedings can only be 
initiated when the Division Bench consist¬ 
ing of two Judges, constituted to hear and 
determine such a case, issues notice to the 
contemnor under Section 17 ( 1 ) of the Act, 
after applying its mind to the alleged con¬ 
temptuous act. It is not necessary that the 
motion under Section 15 can be made only 
y a Full Court When a show cause notice 
against the contemnor was issued under the 
order of the Chief Justice, but the matter 
was not placed before a Division Bench for 
consideration nor a bench applied its mind 


and decided to initiate proceedings and no 
cognizance was ever taken, no further ac¬ 
tion could be justified. The notice issued to 
the contemnor was improper and invalid. 
1978 Cri LJ 1440 (Raj). 

(2) Contempt proceedings being of sum¬ 
mary nature formal charge need not be 
framed. All that is necessary is that for the 
sake of justice and fair play the contem¬ 
ner must know all the facts alleged against 
him 1971 WLN 495 (Raj). 

(3) Contempt proceedings under — Notice 
to opposite party must specify the contempt 
of which the person charged is alleged to 
be guilty — Notice not specifying the facts 
constituting the contempt — Opposite party 
had no opportunity to explain — The con¬ 
tempt proceedings are vitiated. (1977) Pun 
LJ (Cri) 20 (DB). 

(4) Rule that party in contempt will not 
be heard — Scope and applicability of — 
Rule cannot be invoked in criminal con¬ 
tempt A 1975 HP 57 (59, 60) (FB). 

(5) Section 15 (2) deals with contempt of 
a subordinate Court. High Court can act 
only on a reference by a court subordinate 
to it or on a motion by the Advocate-Gene¬ 
ra] — No private citizen has a right to 
make an application calling upon the High 
Court to take cognizance of contempt of 
Court subordinate to it. (1976) 78 Bom LR 
616 (621) (DB). 


Cases under old Act of 1952. 

(6) As the proceedings taken by the Court 
in matters of contempt is a judicial pro¬ 
ceeding and if the offence is not committed 
in the presence of the Court, it is started 
by means of an application supported b;> 
an affidavit. A 1929 Cal 115 (116) (DB) ** A 
1958 Punj 141 (143) : 1958 Cri LJ 673 


.(6A) Application under Section 3 filed 
without complying with rules framed by 
the High Court under the Contempt of 
Courts Act. is void and without jurisdiction. 
A 1966 Mad 136 (139) : 1966 Cri LJ 421 (DB). 

(7) An applicant for proceedings in con¬ 
tempt must in his affidavit disclose the 
source of his information regarding the 
fac,s which he alleges to constitute the con¬ 
tempt or swear to them from his own 
knowledge. A 1952 Nag 259 (260j ** A 1951 
Nag 26 (31): 52 Cri LJ 452 (DB). 


(8) The affidavit filed in support of an 
application to start proceedings must state 
the act alleged to constitute contempt in 
such a way as to show a prima facie case. 
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A 1958 Punj 141 (143) : 1958 Cri LJ 673 

(FB) 1960 ^ 430 (446): 1960 Cri LJ 1254 

(9> When the Court moves suo motu. the 
question of notice of motion or statement 
on affidavit is wholly redundant. A 1960 
Pat 430 (446) ; 1960 Cri LJ 1254 (FB). 


(10) In case of application to the High 
Court for starting of contempt proceedings, 
the affidavit filed in support of the applica- 
tion should be sworn by some responsible 
officer, an affidavit of a clerk is not proper. 
A 1941 Pat 185 (187) : 42 Cri LJ 225. 


(11) Petition for issue of process for con¬ 
tempt made by Governor-in-Council with 
affidavit signed by Secretary is proper and 
within authority until contrary is shown. 
A 1933 Cal 118 (120): 34 Cri LJ 662 (DB). 

(12) Even where the rules and practice of 
a High Court require the petitions for tak¬ 
ing action for contempt to be signed by or 
on behalf of the persons presenting it, the 
Courts can issue a rule if in spite of ab¬ 
sence of proper signature the evidence 
shows prima facie that contempt has been 
committed. A 1933 Cal 118 (120) : 34 Cri LJ 
662 (DB). 


(13) The High Court can treat an applica¬ 
tion presented to a subordinate Court as 
one presented to itself and initiate proceed¬ 
ings for contempt. A 1932 Cal 254 (255): 33 
Cri LJ 444 (DB) 


(14) There is no warrant for the practice 
of making the Chief Justice and Judges 
parties to an appeal against the decision of 
a High Court in a contempt matter The 
title of such proceedings should be 'In re’ 

. (the alleged contemner).” A 1961 SC 

1367 (1369): 1961 (2) Cri LJ 438. 

(15) Once the proceedings get going, it 
quite clearly becomes a matter between 
contemner on the one hand, and the Court, 
of which the contempt is stated to have 
been committed, on the other. Therefore, on 
death of the private party initiating the 
proceeding, there is no need to call upon his 
legal representatives to pursue the proceed¬ 
ings. A 1968 Punj 217 (223, 228): 1968 Cri 
LJ 775 (FB) ** (1964) 68 Cal WN 330 (DB) 

(16) Normally where a party is alleged to 
have disobeyed an order of injunction made 
by Court of Law. it would not be expedient 
to initiate summary proceedings in con¬ 
tempt before the High Court 1968 Cri LJ 
107 (All). 

4. Commencement of proceeding 
on report of subordinate Court. 

(1) ’'Reference” — To be interpreted in 
the sense of information of a particular 
matter — A statement of the subordinate 
Court taken by the Sessions Judge at the 
instance of the High Court and sent to the 
High Court was held to amount to a refer¬ 
ence within the meaning of the sub-sec¬ 
tion (2). 1974 Cri LJ 899 (900, 901) (FB) 

(Delhi). 


(2) When the Magistrate is moved to take 
action by a party he might ultimately come 
to the conclusion that there is no contempt, 
and that reference need not be made to the 
High Court. While doing so he would be 
passing a judicial order and, therefore it 
must be a speaking order giving reasons. 


In the same manner if he comes to the con¬ 
clusion that there is some material which 
prima facie requires to be referred to the 
High Court because again prima facie .con¬ 
tempt of court appears to have been com¬ 
mitted., he must write a concise reasoned 
Order indicating < why he thinks the con¬ 
tempt appears to have been committed. 
Even the motion may have to contain suffi- 
cent material to indicate why the Advo¬ 
cate-General is inclined to move the High 
Court. 76 Bom LR 191 : 1975 Cri LJ 531 
(539) (DB) 

(3) Sub-sec. ( 1 ) of Section 15 covers all 
cases relating to cognizance of criminal con¬ 
tempt which are not covered by Sec. 14. 
Where the High Court issues a notice un¬ 
der sub-section (2) in the absence of any re¬ 
ference, it can be treated as issued under 
sub-section (1). 1974 Cri LJ 899 (901) (FB) 
(Delhi). 

Cases under old Act of 1952 

(4) A subordinate Court has no jurisdic¬ 
tion under the Contempt of Courts Act to 
try an offence for contempt or punish the 
offender therefor. A 1956 Pat 321 (324): 1956 
Cri LJ 1087 (DB). 

(5) Every Judge and Magistrate should 
report any matter of contempt to the High 
Court to which he is subordinate. A 1952 
Nag 34 (36) ** A 1956 Pat 321 (324): 1956 
Cri LJ 1087 (DB). 

(6) It is the duty of Magistrates to bring 
to notice of Chief Court attempt made to 
bring improper influence on them in con¬ 
nection with magisterial work. A 1939 Oudh 
180 (181) (DB). 

(7) Where a contempt of Court is com¬ 
mitted by a person addressing a communi¬ 
cation to the Court with an intention to 
influence it in the trial of a case, the Court 
should take a serious view of the matter 
and should immediately report the case to 
the High Court for speedy and quick action. 

A 1952 All 86 (88) (DB). 

(8) The report regarding the contempt of 
a subordinate Court can be made to the 
High Court either by the Court contemned 
or by a superior Court. The superior Court 
when the report is sent through it, can, 
instead of forwarding it direct to the High 
Court, hold a preliminary enquiry and give 
an opportunity to the accused to show 
cause. A 1956 All 258 (262): 1956 Cri LJ 679 
(DB). 

(9) A Judge or a Magistrate need not ob¬ 
tain the permission of the State Govern¬ 
ment to report to the High Court a con¬ 
tempt committed against him. A 1952 Nag 
34 (36). 

5. Commencement of Proceedings 

Suo Motu 

(1) There is nothing in sub-s. (2) of Sec¬ 
tion 15 which would prevent the High 
Court to take cognisance suo motu in res¬ 
pect of contempt of a subordinate Court. 
Sub-section (1) is comprehensive in its terms 
and sub-sec. (2) makes provision for a re¬ 
ference by ‘the subordinate Court in respect 
of cases which do not otherwise come to 
the notice of the High Court. 1976 Cri LJ 
440 (Orissa). 

[But see 1974 Chand LR (Cri) 162.] 

(2) It is for the Court in exercise of its 
discretion to decide whether or not to 
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16. Contempt by judge, magistrate or other person acting judicially.-— 

(1) Subject to the provisions of any law for the time being in force, a judge, 
magistrate or other person acting judicially shall also be liable for contempt 
of his own court or of any other court in the same manner as any other in¬ 
dividual is liable and the provisions of this Act shall, so far as may be, apply 
accordingly. 

(2) Nothing in this section shall apply to any observations or remarks 
made by a judge, magistrate or other person acting judicially, regarding a 
subordinate court in an appeal or revision pending before such judge, magis¬ 
trate or other person against the order or judgment of the subordinate court. 


Section 15 — Note 5 (contd.) 
initiate proceedings for contempt. Even if 
the complainant could not maintain the 
petition under the Act for want of consent 
by the Advocate-General, it is open for the 
Court to initiate the action suo motu. 1979 
lab IC 74 (DB) (Kant). 

(3) Section 15 (2) does not prohibit suo 

motu action by High Court so. if somebody 
else brings the criminal contempt of a sub¬ 
ordinate Court to the notice of the High 
Court by filing a petition before it, Sec¬ 
tion 15 (2) cannot stand in the way of the 
H. C. taking suo motu action for contempt 
under Sec. 15 (1). 1979 Ker LT 262 (266) 

(DB). 

(4) Section 15 (2), properly interpreted, 
does not restrict the power of the High 
Court to punish contempt of the subordi¬ 
nate Court on its own motion 

Article 215 of the Constitution carries a 
constitutional sanction of such power of the 
High Court. Article 215 not only confers on 
the High Courts the power to punish its 
own contempt but also preserves to it or 
confers the power to punish the contempt 
of a subordinate Court. Therefore, if any¬ 
thing contained in Section 15 disabling the 
High Court from taking cognizance of its 
contempt on its own motion would have 
rendered the provision illegal, there is no 
reason why such a restriction on the power 
of the High Court to take cognizance of the 
contempt of a subordinate Court, if read in 
Section 15 (2) of the Act, should not be held 
to be illegal and ultra vires. The conten¬ 
tion that Article 225 confers a power on the 
Parliament to enact a Law restricting the 
power of the High Court to take cognizance 
of the contempt of the subordinate Court 
and that Section 15 (2) of the 1971 Act 
should be interpreted to be imposing such 
a restriction on the power of the High 
Court cannot be accepted. 1974 Cri LJ 902 
(968, 970) (All). 

(5) Under S. 15 read with R. 2, Contempt 
of High Court of Orissa and Courts sub¬ 
ordinate to it (Regulation of Proceedings) 
Rules, it is clear that High Court is quite 
competent to take cognizance of contempts 
of Courts subordinate to it suo motu, with¬ 
out any reference made to it by the sub¬ 
ordinate Court for the purpose. Rule 2 is 
not in any way inconsistent with Sec¬ 
tion 15. 1976 Cri LJ 246 (249) (Orissa) (DB). 

(6) High Court acting suo motu — Notice 
given by High Court must indicate, under 
Section 15 (3). the specific contempt which 
the person charged is alleged to be guilty 
of. ILR (1979) Bom 25 (32) (DB). 


(7) Shouting by an Advocate, whether 
amounts to contempt — Even a forceful 
argument advanced by an Advocate may be 
construed by a sensitive presiding judge to 
mean shouting — If contempt notices were 
to be issued on Counsel, for forcefully argu¬ 
ing his client’s case, Court would be doing 
nothing but contempt cases — Suo motu 
notice on Advocate discharged. 1975 Cri LJ 
176 : 1975 Chand LR (Cri) 267 (Punj) (DB) 

Cases under old Act of 1952. 

(8) The High Court of its own motion can 
issue a rule calling upon a person to show 
cause why he should not be committed for 
contempt and in this respect its powers in 
relation to contempt of subordinate Courts 
are not different. A 1941 Pat 185 (188): 42 
Cri LJ 225 (DB). 

(9) When the Court moves suo motu the 
question of notice of motion or statement 
on affidavit is wholly redundant. A 1960 Pat 
430 (446): 1960 Cri LJ 1254 (FB) ** A 1966 
Cal 411 (428): 1966 Cri LJ 883 ** A 1961 
J & K 76 (80) • 1961 (2) Cri LJ 766 (DB) 

(10) When the Court acts suo motu and 
not on application, Rules framed by High 
Court do not strictly apply. A 1964 Cal 572 
(583, 584) : 1964 (2) Cri LJ 660 (DB). 

(11) Although it is the party who alleges 
that he has been damaged by the interfer¬ 
ence of the other party with the receiver 
appointed by Court that should move the 
Court for action being taken against that 
party for contempt, in some cases the Court 
could take action also on the application of 
the receiver or of its own accord. A 1932 
Cal 254 (255): 33 Cri LJ 444 (DB). 

6 Party entitled to make application. 

(1) An application to initiate proceedings 
for action on the ground that civil contempt 
has been committed must contain a copy of 
the order of the court alleged to have been 
disobeyed, the date on which it was dis¬ 
obeyed. the manner in which it was dis¬ 
obeyed and the name of the person who 
disobeyed it 1975 Cri LJ 898 (All). 

Section 16 

(1) Contempt by Magistrate of his own 
Court — Reserved judgment delivered after 
eight months after having adjourned case 
for judgment on 13 dates — Prior occupa¬ 
tion with administrative work and attend¬ 
ing to visiting higher officers not an accept¬ 
able excuse. (1973) 39 Cut LT 458. 

(2) A mala fide and intentional refusal by 
a Tribunal to apply a finding decision of 
the High Court to the facts of the case be¬ 
fore it. on the ground that application for 
leave to appeal to Supreme Court against 
that decision is pending, amounts to con¬ 
tempt of the Court. ILR 1971 Cut 986 
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C. * r Tt U r after cognizance— (1) Notice of every proceeding under 

section 15 shall be served personally on the person charged, unless the Court 
for reasons to be recorded directs otherwise. 

■ (2) The notice shall be accompanied,— 

(a) in the case of proceedings commenced on a motion, by a copy of the 

motion as also copies of the affidavits, if any, on which such motion is 
founded; and 

(b) in the case of proceedings commenced on a reference by a subordinate 
court, by a copy of the reference. 

- Court may if it is satisfied that a person charged under Sec. 15 

order tb P a £ T f 7 P ° Ut ° f th& way to avoid service of the notice, 

deem reaLnabl,!™ 1 ° f ^ property of such value or amount as it may 

i 4) E 77- at !u Ch 7 e T t tulder sub -section (3) shall be effected in the man- 
nertv 7 he 9° V* Civ i 1 Procedure, 1908, for the attachment of pro- 

taehLem ° f l ^ f ° r payment of money, and if, after such at. 

CW? that S a f charged appears and shows to the satisfaction of the 
nnt ®' d ‘ d not abscond or keep out of the way to avoid service of the 

upon such terrmf a t °7 er the * elease of 1115 Property from attachment 
pon such terms as to costs or otherwise as it may think fit. 

affidavit contem Pt under Section 15 may file an 

of the charvf* P iith hl A, de *2\ ce ’ and the Court m ay determine the matter 
dence as^fv * affidavits filed or af *er taking such further evi- 

r^uires necessary, and pass such order as the justice of the case 


Section 16 (contd.) 

»r,i 3) T^ here all ®ged that the Presi- 

mg Judge of the Court by calling the 
guards and insulting the applicant Lawyer 
committed the contempt of his own Court 
by lowering its prestige, it was held that 
tne present case was one of misunderstand¬ 
ing between the lawyer and the munsif who 
was a new entrant in the service and no 
case was made out for taking any action. 

Steps in contempt should be taken only 
when there is real and grave danger 
which may result in the obstruction of 
justice or result in scandalizing Court. In¬ 
cidents of high temper giving rise to mis¬ 
understanding are not uncommon between 
the members of the Bar and Bench. It be¬ 
hoves both the Bench and the Bar to act 
with restraint and circumspection and bear 
with the incidents which arise because of 
short temper or misunderstanding. 1975 Cri 
LJ 659 (DB) (All). 

Section 17 

(1) The High Court has power to adopt 
its own procedure and it is free to adopt 
the procedure laid down in Sections 87 and 
88 of the Criminal P. C. where the contem¬ 
ner remains absent from Court notwith¬ 
standing the service of notice. The conten¬ 
tion that Article 215 of the Constitution 

does not confer on the High Court the 

power to issue process for securing the pre¬ 
sence of the contemner is not sound. If the 
High Court has power to punish for con 
tempt of itself it follows that it has all 
powers incidental and consequential to that 
power which would include the power, 
where necessary, to issue a proclamation of 
arrest and attachment. (1974) 76 Bom LR 
422. 


(2) First contempt petition not pressed 
— Second contempt petition based on 
same allegations — Not maintainable. 1978 
Pun LJ (Cri) 116 (117). 

(3) Summary jurisdiction by way of con¬ 
tempt must be exercised with great care 
and caution and only when its exercise 

necessary for the proper administration 
of law and justice. A 1971 SC 221 (230): 
1971 Cri I.J 268. 

(4) English case — A litigant is at Iiberety 
to move in person for an order of commit¬ 
tal for contempt of court. (1978) 1 All ER 479. 

(5) Where the notice of motion is issued 
after the Chief Justice of the High Court 
on consideration of the matter brought to 
its notice considers it necessary to initiate 
contempt proceedings and constitutes a 
Bench for hearing the case, it cannot be 
said that the notice is issued without the 
High Court taking cognizance. 1971 WLN 
495 (Raj). 

(6) A notice or Rule for contempt must 
set out precisely and in detail the deeds or 
words which are said to constitute contempt 
and the Court would not consider a submis¬ 
sion which does not dovetail into the terms 
of the Rule. 1973 Cri LJ 790 (794) (Cal). 

(7) Presentation of petition under Sec¬ 
tion 2 — It is for the Court to issue notice 
at its cost and supply the necessary papers 
to the respondent and direct the office to 
make necessary number of copies for the 
use of the Court and the Advocate General 
and all others concerned. It is no part of 
the duty of the petitioner to pay 'bhatta' 
for notice to respondents. (1980) 1 Andh WR 
402 (404) (DB). 

(8) Contempt in the face of Court — 
Change — Contents of — Must be clear 
enough to afford opportunity to contem- 
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Section 17 (contd.) 

ner to explain —■ Absence of specific 
Charge — Committal for contempt vitiated. 
1978 Cri LJ 319 (PC of UK). 

(9) Appreciation of evidence — Contempt 
matter — Issue forming the core of the 
plea of justification raised by contemners 
— Evidence in support thereof pressed -up 
to the last stage of arguments — Held, case 
could not be decided without a firm con¬ 
clusion thereon — Fact that parties took 
conflicting stands was immaterial. ILR 
<1)78) 2 Punj 63 : A 1979 (NOC) 96 <Punj) 
<FB). 

(10) If the offence of contempt is com¬ 
mitted by scandalising the judges or the 
judiciary, the law has throughout been 
that the accused could not seek to justify 
it. No justification of vilification of judges 
or the judiciary is permissible; the accused 
who has vilified cannot say that he would 
wish to defend himself by leading evidence 
to justify the allegations of such a nature 
made by him. ILR (1975) 2 Delhi 868 (DB). 

(11) No plea of justification or truth 
against a charge of contempt of Court can 
be allowed to be established by evidence 
both as regards the superior and the sub¬ 
ordinate Courts. All evidence supposedly 
led on the plea of justification must be 
scrupulously excluded from consideration. 
The plea of justification and the leading of 
the evidence thereon virtually constitute a 
fresh action of contempt deliberately and 
designedly pursued on behalf of the con¬ 
temners. ILR (1978) 2 Punj 63 : A 1979 
(NOC) 96 (Punj) <FB) •• A 1973 Orissa 244 
(268) (FB). 

(12) Judge acting in administrative capa- 

— Truth and justification not valid 

defence in proceedings for contempt of 
Court. (1974) 1 APLJ 243. 

(13) The Act requires a ’wilful’ disobedi¬ 
ence of a decree which contemplates some 
sort of mens rea. Because the State Govern¬ 
ment, as such, can have no mens rea and 

Act provides for no adequate penalty 
which may be imposed against the State 
Government, the intention of the legisla¬ 
ture appears to be that the writ of con¬ 
tempt must run only against a natural per- 

and not against the Government. The 
~wilr of the State Government is expressed 
through the decision-making by an officer. 
Ir the officer makes a decision which 
amounts to a wilful disobedience of the 
order of the Court he will of course be lia¬ 
ble to punishment. 1975 Cri LJ 1283 (1285) 
(All). 

. ( i 4 \ Contempt proceedings against public 
body like Rubber Board —- Only executive 
head i.e. Chairman need be made party — 
Board need not be made party. 1976 Ker 
LT 879 (DB). 

(15) Both the rules of natural justice and 
of justice according to law seem to be one 
on the point that no person or party is to 
be condemned unheard. There is no rule 
or principle which authorises a Court to 
consider and pronounce on the conduct of a 
third party without giving him least op- 
portunity of being heard and then to hold 
that the findings arrived at are confined 


to the particular case. ILR (1978) 2 Punj 
63 : A 1979 (NOC) 96 (Punj) (FB). 

(16) When certain orders were passed in 
exercise of his judicial discretion by the 
Chief Judicial Magistrate and they were 
well reasoned orders against which ad¬ 
mittedly no appeal or revision was even 
later taken up by the parties and therefore 
they had achieved finality, it is not open 
to the Court of law in collateral judicial 
proceedings to adversely comment on an 
earlier judicial order or proceeding which 
is not before it in appeal or revision. 
DLR (1978) 2 (Punj) 63 : A 1979 (NOC) 96 
(Punj) (FB). 

(17) Malaysian case — Where contempt of 
Court proceedings were initiated against a 
person for failure to comply with an in¬ 
terim order of a Court in a case, and the 
only evidence in the contempt case was by 
way of affidavits filed by both sides, held 
that on a mere consideration of such affi¬ 
davits it was impossible to say that guilt of 
the person had been proved beyond reason¬ 
able doubt, and therefore, the person could 
not be convicted for contempt of court. 
(1978) 1 Malayan LJ 126. 

Cases under old Act of 1952 

(18) The verification of the statement or 
charge is necessary as a condition prece¬ 
dent to the issue of a rule to the offender 
to show cause why he should not be 
punished for alleged contempt. A 1958 Punj 
141 (143) : 1958 Cri LJ 673. 

(19) When the Court moves suo motu, the 
question of notice of motion or statement 
on affidavit is wholly redundant. A 1960 
Pat 430 (446) : 1960 Cri LJ 1254 (FB). 

(20) Where doubtful questions of fact are 
involved the High Court may refuse to is¬ 
sue notice to the person charged with con¬ 
tempt. before being satisfied by affidavit 
that there was reasonable ground for think¬ 
ing that contempt had been committed. A 
1945 All 67 (68) : 46 Cri LJ 458 (DB). 

(21) In an application for committal for 

contempt, notice of motion should be per¬ 
sonally served on the party alleged to have 
committed contempt. ILR (1946) 2 Cal 499 
(503) ** A 1932 Bom 638 (639). (Service 

upon his attorneys not sufficient.) ** (1951) 
88 Cal LJ 70. 

ISee also (1964) 68 Cal WN 148 (DB) ] 

( 22 ) Proceedings for committal for'con- 

quasi-criminal 

proceedings and in such proceedings estab¬ 
lished practice must be strictly followed, 

SnU c a r U L S 7 ta 7 n a Ce but 8150 in torm - 

(23) Notice of the motion for contempt of 
Court must state the precise act complain- 
ed of inasmuch as the proceeding is of a 
criminal nat ure. A 1934 Bom 452 (454) ** 

^f^^ 5 t 2 f 2 88 (26 C 5 a, 2 ^ VO* 959 CH LJ 754 

124) The deeds or words which are said 
to constitute contempt must be set out pre¬ 
cisely and in detail in the notice or- Rule 

Cri Tl 1162 A 1958 031 474 (480) : 1958 

<?> Wh . ere a contempt is committed by 

breach h a l ? ourt ’ 4f s °™ier the precise 
Preach or breaches of order complained of 


A" In the citations stands tor AIR 
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18. Hearing of cases of criminal contempt to be by Benches.— (1) Every 

case of criminal contempt under Section 15 shall be heard and determbied by 
a Bench of not less than two Judges. Dy 

sioner } Sub-section (1) sha11 not a PP*y the Court of a Judicial Commis¬ 
sion of- (1) ^ appeal Sha11 lie 35 of ri 8 ht iTom any order or deci- 

sionof High Court m the exerase of its jurisdiction to punish for contempt 

(3) T^ r ?hln e t° rde ? deci |T 15 that of 3 Judge, to a ^ench oTnot 

less than two Judges of the Court* 


Section 17 (contd.) 

be se ^ ou ^ * n the notice of motion 
itself. A 1932 Bom 638 (640). 

T Under the practice prevalent in 

India, a notice to show cause in a con¬ 
tent proceeding which is in substance 
sufficient to apprise the accused of the 
charge he. has to meet with is a valid no¬ 
tice and it cannot be condemned on the 
ground of its non-compliance with any 
technical form. A 1957 Pat 528 (530) : 1957 

Cri LJ 1256 (DB). 

(27) Wherever the grounds indicated in 
the notice of motion clearly indicate the 
charge of contempt failure to give in the 
notice of motion minute particulars as to 
the contempt complained of is not a fatal 

$r , i^ c V on to the application for contempt 
ILR (1946) 2 Cal 499 (506). 

(28) The procedure of issuing a notice to 
show cause in the first instance containing 

news items as amounting 
prima facie to contempt and subsequently 
issuing another notice containing the entire 
news items amounting to contempt, is not 
irregular provided such procedure does not 
cause any prejudice. A 1952 Orissa 318 
(326) : 1952 Cr LJ 1605. 

(29) A contempt of High Court is an 
offence which can be enquired into accord¬ 
ing to the provisions of Criminal P. C. as 
set out in Section 5 (2). Hence a High 
Court in case of contempt committed 
within its territorial jurisdiction is com¬ 
petent to issue process to secure the atten¬ 
dance of the offender, wherever he may be 
residing. A 1945 All 1 (4) : 46 Cri LJ 272 
(DB). 

(30) In cases of contempt, a High Court 

acting under its inherent powers may send 
a special bailiff to arrest a person at a 
place within its general jurisdiction. ILR 
(1937) 1 Cal 345 (356) ** 1962 (2) Cri LJ 

118 (122) (DB) (All). 


(31) Where a moffusil Court has no juris¬ 
diction a party complaining of contempt 
has to make an application direct to the 
High Court instead of to the moffusil 
Court for making that Court to refer the 
matter to the High Court. A 1932 Cal 254 
(255) : 33 Cri LJ 444 (DB). 

(32) The High Court can punish a person 

for contempt of a subordinate Court in the 
same manner as for a contempt of its own 
self. A 1950 Pepsu 9 (11) : 51 Cri LJ 1219 

(SB) ♦* ILR (1970) Cut 1130. (That proce¬ 
dure has, however, to be fair) 

(33) In the absence of any defined proce¬ 
dure in India the Courts have uniforml; 


upon the rules of the procedural law 
Srx ?£ land 111 contempt proceedings. A 1957 
Pat 528 (532) * 1957 Cri LJ 1156. 

(34) There is no substantial difference 
between the procedure in India and that 

PI2y a ii!2 g . in A 1960 Pat 430 (442): 

1960 Cri LJ 1254 (FB). ' 

(35) American law regarding power of 
courts to punish for contempt cannot be 
?i^ e « appllcable to In <3ian condit-^ns A 

1960 Pat 430 (444) : I960 Cri LJ 1254 (FB). 

(36) The High Court is entitled to deal 
with a case of contempt summarily and 
adopt its own procedure subject to the 
conditions that the procedure Is fair and 
the contemner is made aware of the charge 
and also given a fair and reasonable op¬ 
portunity to defend himself, A 1954 SC 184 

j:«) : 19 54 Cri LJ 460 ** A 1955 All 638 

(640) : 1955 Cri LJ 1451 (DB) ** A 1966 
All 305 (310, 311) : 1966 Cri LJ 632 ** A 

222$ £ aI 411 (J ° 3) : ir36 Cri LJ "3 •• a 

1960 Pat 430 (446) : 1960 Cri LJ 1254 (FB). 

Section 18 

(1) Trial of criminal contempt held by 
single Judge is without jurisdiction. 1974 
Pun LJ (Cr) 203. 

(2) H ? arin .ff of contempt cases by Benches 
— Hearing is different from initiating pro¬ 
ceedings — Single Judge of High Court 
not barred from mere initiating proceed¬ 
ings for criminal contempt and issuing 
notice to contemner. A 1930 Punj 72 (80) : 
1980 Cri LJ (NOC) 63 (FB). (Cri. Order 
No 79 of 1972, D/- 5-8-1974 (Punj and Har) 
(FB), Overruled.) 

(3) When a show cause notice against the 
contemner was issued under the order of 
the Chief Justice, but the matter was not 
placed before the Division Bench for con¬ 
sideration nor a bench applied its mind 
and decided to initiate proceedings and n« 
cognizance was even taken, no further ac¬ 
tion could be justified. Notice issued to the 
contemner was improper and invalid. 197t 
Cri LJ 1440 (1442) (DB) (Raj). 

(4) Rules to regulate contempt proceed¬ 
ings in the High Court of Karnataka, R. 7 
— Procedure prescribed in R. 7 is not ultra 
vires Sections 18 and 19 (1). A 1975 Kant 
224 (228, 229). 

Section 19 

(1) Under Section 19 (1) an appeal shall 
lie to the Supreme Court as a matter of 
right from any order or decision of a 
Bench of the High Court if the order has 
been made in the exercise of its jurisdic¬ 
tion to punish for contempt. Mere initiation 
of a proceeding for contempt by the issu¬ 
ance of the notice under Section 17 on the 
prima fade view that the case is a fit one 
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(b) where the order or decision is that of a Bench, to the Supreme Court: 

Provided that where the order or decision is that of the Court of the 
Judicial Commissioner in any Union territory, such appeal shall lie to the Sup¬ 
reme Court. 

(2) Pending any appeal, the appellate Court may order that— 

(a) the execution of the punishment or order appealed against be suspend¬ 
ed; 

(b) if the appellant is in confinement, he be released on bail; and 

(c) the appeal be heard notwithstanding that the appellant has not purged 

his contempt. 

(3) Where any person aggrieved by any order against which an appeal 
may be filed satisfies the High Court that he intends to prefer an appeal the 
High Court may also exercise all or any of the powers conferred by sub¬ 
section (2). 

(4) An appeal under sub-section (1) shall be filed— 

(a) in the case of an appeal to a Bench of the High Court, within thirty 
days; 

(b) in the case of an appeal to the Supreme Court, within sixty days, 
from the date of the order appealed against. 


Section 19 (contd.) 

for drawing up the proceeding, does not 
decide any question. Hence an order merely 
initiating the proceeding without anything 
further, does not decide anything against 
the alleged contemner and cannot be ap¬ 
pealed against as a matter of right under 
Section 19 In a given case special leave 
may be granted under Article 136 of the 
Constitution from an order initiating the 
proceeding. But unless and until there is 
some order or decision of the High Court 
adjudicating upon any matter raised be¬ 
fore it by the parties, affecting their right, 
the mere order issuing the notice is not ap¬ 
pealable. A 1978 SC 1014 : 1978 Cri LJ 772 
*• A 1974 SC 2255 (2260, 2261) ** 1977 Cri 
LJ 1530 (DB) (Him Pra) ** (1976) 1 Cal LJ 
56 (57) (DB). • 

(2) Interlocutory order pertaining purely 
to procedure of the Court is not appealable. 
A 1976 SC 1206. 

(2A) Malaysian case — Trial Court finding 
that contemner was guilty of contempt of 
Court — Order clear and unambiguous — 
Finding of fact would not be interfered 
with by appellate Court. (1977) 1 Malayan 
LJ 151 (158) (FC). 

(3) It is true that notice issued to a con¬ 
temner should be precise and should con¬ 
tain all the relevant material in order to 
enable the contemner to meet the charge 
against him. But where the contemner did 
not raise any objection to the notice in his 
reply to the notice and could not show any 
miscarriage of justice due to alleged lack 
of material facts therein, he could not raise 
objection to notice in appeal. 1980 Cri LJ 
271 (DB) (Delhi). 

(4) Concerned judgment must have be¬ 

come final inter partes as contemplated 
under Explanation to Section 3 — High 

Court entertaining the plea under Sec¬ 
tion 5 of fair and reasonable comment of 
a judicial act — Supreme Court in appeal 
held would not refuse defence of fair 
comment though short ground that case 


not finally decided available. A 1978 SC 
921 (926) : 1978 Cri LJ 917. 

(5) Arbitration proceedings — Injunction 
granted by Court — Breach — Proceedings 
for contempt of Court — Single Judge 
holding contemner not guilty — Appeal to 
Division Bench against order is maintain¬ 
able. 1980 Cri LJ (NOC) 109 (DB) (Delhi). 

(6) Appellant held guilty of contempt by 
High Court, admonished and warned of 
dire consequences if repeated — Appeal of 
Supreme Court — Lapse of 7 years — Held 
warning should be deleted and award of 
costs set aside. A 1979 (NOC) 159 (SC) : 
1979 UJ (SC) 671 (1). 

(7) Where a person is committed to con¬ 
tempt on basis of a pamphlet published by 
him and the High Court convicted him tak¬ 
ing into consideration certain passages from 
the pamphlet, the Supreme Court while 
hearing an appeal against conviction will 
ordinarily confine its attention to material 
which has received consideration of the 
High Court while adjudging the contemner 
guilty. However there would be no lack of 
jurisdiction to take into consideration pas¬ 
sages in respect of which notice for con¬ 
tempt was issued and served upon contem¬ 
ner. A 1978 SC 921 (924) : 1978 Cri LJ 917. 

(8) Procedure prescribed by R. 7 of Kar¬ 
nataka High Court Rules under the Act, is 
not ultra vires Sections 18 and 19 (1). A 
1975 Kant 224. 

(9» If the contempt committed is very 
grave, it is open to the High Court not to 
grant bail A 1973 Orissa 244 (279) (FB). 

(10) Appeal filed within the period of 
limitation — Certified copy of the order 
of the single Judge not filed with memo¬ 
randum of appeal — In absence of rules 
requiring filing of certified copies under 
Section 19. it could not be said that the ap¬ 
peal was not properly filed. 1976 MCC 94 
(97) (DB) (Delhi). 

Cases under old Act of 1952 

(11) A High Court does not have an in¬ 
herent jurisdiction to entertain an appeal 
against an order of conviction for con- 
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20. Limitation for actions for contempt. — No court shall initiate any 
proceedings for contempt, either on its own motion or otherwise, after the ex¬ 
piry of a period of one year from the date on which the contempt is alleged 
to have been committed. 



Section 19 (contd.) 

tempt passed by a Judge of the High Court 
acting alone in summary proceedings. A 
1947 Bom 184 (185) ** 1967 All LJ 982 (DB). 

(12) An order of attachment for con¬ 
tempt not being one passed by a High 
Court in the exercise of its original Civil 
Jurisdiction may not be appealable under 
the provisions of Civil P. C. but that does 
not mean it is not appealable under 
Clause 15 of the Letters Patent also. (1883) 
7 Bom 5 (12) (DB). 

[But see A 1948 Cal 214 (218) : 49 Cri LJ 
379.1 

(13) When a High Court punishes a per¬ 
son for criminal contempt, it exercises 
criminal contempt, it exercises a criminal 
jurisdiction and no appeal will lie under 
Clause 15 of the Letters Patent as to the 
merits of the order, although an appeal-can 
lie on the question of jurisdiction. A 1958 
Cal 474 (476) : 1958 Cri LJ 1162 (DB). 

TSee also (1967) 69 Pun LR (D) 393 (DB).] 

(14) Orders passed in cases of civil con¬ 
tempts are appealable. A 1955 Mad 121 
(129) : 1955 Cri LJ 505 (DB) ** A 1958 Cal 
474 (476) ** A 1969 Punj 60 (62) : 1969 Cri 
LJ 320 (DB). 

Leave to appeal to Supreme Court. 

(15) No leave to appeal to the Supreme 
Court can be granted under Article 133 of 
the Constitution where the contempt ad¬ 
judged against the petitioner is a criminal 
contempt and not a civil one. A 1953 Orissa 
266 (271). 

(16) An order refusing to punish a per¬ 
son for contempt being one passed in pro¬ 
ceedings which are of a criminal nature. 
Section 109 of the Civil P. C. cannot be 
invoked to grant leave to appeal to the 
Privy Council against that order. A 1941 
All 211 (212) (DB). 

(17) Every Court of record is the sole and 
exclusive judge of what amounts to a con¬ 
tempt of court and leave to appeal to Privy 
Council ought not to be granted unless 
there was something improper in the order 
committing the appellant. A 1935 Cal 419 
<451, 452) (FB). 

(18) The High Court has power to grant 

leave to appeal to the Supreme Court but 
not to challenge its findings on merits but 
cnly on the limited ground of jurisdiction. 
A 1953 Orissa 266 (273) (DB) ** A 1956 

Manipur 44 (47) : 1956 Cri LJ 1411. 

(19) Where on conviction for contempt of 
High Court, a petition for grant of certifi¬ 
cate under Article 134 (1) (c) is made, the 
High Court would not be justified in ap¬ 
plying a standard of scrutiny different from 
that by which it judges applications for 
certificates of fitness in other cases. A 1953 
Madh Bha 206 (208) (DB). 

(20) Where the remedy in respect of con¬ 
tempt proceedings can be given by way of 
civil execution only, the proceedings for the 
purposes of leave to appeal to Supreme 
Court are civil and leave could be granted 
only under Article 133 (1) (c). A 1952 Pal 
23 (25). 


(21) The Privy Council will not interfere 
with the orders of the High Court in con¬ 
tempt cases unless there is a serious dis¬ 
regard of the principles of natural justice 
by the High Court. A 1945 PC 147 (150). 

(22) Single Judge of High Court whose 
judgment or order is under appeal cannot 
be made a respondent to that appeal. A 
1969 Punj 60 (62): 1969 Cri LJ 320 (DB). 

(23) Where a person was not let off on 
the acceptance of his apology but was con¬ 
victed of the offence of having committed 
contempt of Court, he has the right to file 
an appeal. A 1969 Punj 60 (62): 1969 Cri 
LJ 320 (DB). 

Section 20 

(1) The exercise of the jurisdiction to pu¬ 
nish for contempt commences with the in¬ 
itiation of the proceeding for contempt whe¬ 
ther suo motu or on a motion or a reference. 
That is why the terminus a quo for the 
period of limitation in Section 20 is the date 
when a proceeding for contempt is initiated 
by the Court. A 1974 SC 2255 (2260) s 1975 
Cri LJ 1. 

(2) Period of limitation does not start 
from the date when the contempt is stated 
to have taken place, but from the date 
when proceedings for contempt are initiated 
in the Court. 1977 Pun LJ (Cri) 201 (203). 

(3) Limitation commences, when Court 
becomes aware of contempt and not from 
date when contempt was committed. (1974) 
76 Pun LR 23. 

(Reversed on another point in 1974 Pu» • 
LJ (Cri) 203.1 

(3A) Section 20 operates an absolute bar 
to initiation of contempt proceeding after 
expiry of one year’s limitation — Starting 
point of limitation is the date on which 
contempt is alleged to have been committed 
and not date of knowledge of complainant. 
A 1978 Kant 57 : 1978 Cri LJ 726 (728) (DE). 

(4) Where the proceedings for contempt 
were initiated against non-petitioners be¬ 
yond a period of one year from the date on 
which the contempt was alleged to be com¬ 
mitted, the proceedings for contempt were 
time barred and no action against the con¬ 
temners, could be taken under the Act. 1S7® 
Raj LW 186. 

(5) Where the contemner was appointed 
a co-receiver in respect of certain buses 
with an obligation to produce them when¬ 
ever required and he failed to produce 
them after asking for extension of time on 
certain occasions he would be deemed 1o 
have committed contempt when he fail¬ 
ed to produce them after last extension. 
Consequently, the limitation of one year for 
notice for contempt would be deemed to 
have commenced when he finally failed to 
produce the buses after asking for last ex¬ 
tension of time. 1980 Cri LJ 271 (DB) 
(Delhi). 
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21. Act not to apply to Nyaya Panchayats or other village courts.— 
Nothing contained in this Act shall apply in relation to contempt of Nyaya 
Panchayats or other village courts, by whatever name known, for the ad¬ 
ministration of justice, established under any law. 

22. Act to he in addition to, and not in derogation of, other laws relat¬ 
ing to contempt. — The provisions of this Act shall be in addition to, and not 
in derogation of, the provisions of any other law relating to contempt of 
courts. 


Section 20 (contd.) 

(6) Contempt consisting in scandalous 
allegations against subordinate Court was 
first committed by entry dated 9-7-1971 in 
General Diary of police station and second¬ 
ly by publication of that entry in extenso 
m newspaper on 15-4-1972. Held, pro¬ 
ceedings for contempt could not be initiated 
after expiry of one year of the entry and 
its publication. 1973 All Cri R 409. 

(7) Contempt by filing false affidavit by 
the party — The offence of contempt of 
Court is committed on the date when the 
affidavit is filed in the registry of High 
Court by the party — Limitation starts 
from that date and not from the date on 
which High Court acts on it. 1974 Chandi 
LR (Cri) 169. 

(8) Section 20 applies not only to cases 
where the Court takes action suo motu but 
also where contempt application is made 
after obtaining the permission of the Ad¬ 
vocate-General and hence on a contempt 
application no notice can be issued to the 
alleged contemner after the expiry of one 
year from the date on which the contempt 
is alleged to have been committed. A 1975 
All 48 (52) (DB). 

(9) Petitioner bringing acts of contempt 
to the notice of High Court within one 
month — High Court not initiating proceed¬ 
ings , within limitation of one year — Plea 
that petitioner ought not be allowed to suf¬ 
fer for the mistake of court is not avail¬ 
able. A 1975 All 366 (367). 

(10) Though limitation under Section 20 

W1 J * n * be case of show cause notice 

under the Act, neither under Order 39 of 
the civil P. C. or under Art. 215 of the 
Constitution has any limitation been pre¬ 
scribed. The powers to punish under the 
Code and the Constitution are in addition 
* ?" d in derogation of the provisions 
LJ ^(NOC^e^n (1978) 1 °eihi 233: 1977 Cri 

(11) Wilful breach of an undertaking 
given to a Court amounts to civil contempt 
, ... ^ , no contempt proceedings can be 
initiated against a person after a lapse of 

one year. 42 Cut LT 687 : 1977 Cri LJ (NOC) 
23 (Orissa) 

(12) No provision stops running of the 

2K e hnutation of one year. A 1075 All 
•386 (367). 


(13) The date on which the matter ii 
5before the Division Bench and or 
wnich date the rule is granted is the daU 

P roc eedings can be said U 
^K^ tiat ? d ln the Court. A reference by £ 

SHWl Court or the administrative 

the Administrative Judge of the 
S ourt ca nnot be said to be the begin 

LR 116 J r 5 > 2if r l(DB) PrOCeedingS ' (1976) 78 BoxT 


(14) Retrospective operation — Contempt 
committed on 30-10-1971 — New Act com¬ 
ing into force subsequently on 24-12-1971 
— Contempt petition filed on 20-12-1973 — 
Ample time (till 29-10-1972) to initiate pro¬ 
ceedings available under Section 20 of new 
Act — Proceedings held barred. A 1975 
Raj 61 (63). 

(15) Power of High Court to punish for 
contempt of itself arises under Art. 215 of 
the Constitution and is a special one. Period 
of limitation prescribed under Section 70 
of Penal Code does not apply to recovery 
of fine imposed by High Court for its con¬ 
tempt. A 1972 SC 858 (859, 860) : 1972 Cri 
LJ 643. 

(16) Reference by Chief Justice to Gov¬ 
ernment Advocate for opinion — Does not 
amount to initiating contempt proceedings. 
1978 Raj LW 186. 

(17) Dismissal of application for initiation 
of contempt proceedings as time-barred — 
Second application for the same relief is 
not maintainable as like the first one this 
is also made beyond time limit prescribed 
under Section 20 of the Act. Second appli¬ 
cation is also barred by the principle of 
res judicata. 1980 All LJ 919. 

Section 22 

(1> Contemner remaining absent not with¬ 
standing service of notice — Court has 
power to issue proclamation for appearance 
and attachment of properties (1974) 76 Bom 
LR 422 

(21 In matters of contempt of Court tv.. 
Courts should apply the rules regarding 
evidence which are applicable in criminal 
races though the contempt mav be of civil 
nature. The stigma attached to the person 
found guilty of contempt and the punish¬ 
ment imposed on him are serious matters and 
therefore the Courts must be wary and 
must punish only those who are conclu¬ 
sively found to be guilty of flouting the 
orders of the Court. 1978 Cri LJ 466 (DB) 
(Mad). 


in uie Lumempt of Courts Act there 
J* n ° specific provision authorising the 
High Court to grant an injunction restrain¬ 
ing the respondent from initiating anv pro¬ 
ceeding against the petitioner without first 
obtaining the leave from the court. How- 

* a . jurisdiction is inherent in the 
l* 1 ® 11 Court in exceptional cases and th« 
same has been preserved by S. 22. The 
court cannot be a mere spectator of its pro- 
ess being abused only to punish the person 
so abusing after the abuse but incompetent 
to prevent its repetition.. The right to pie- 
vent such acts is inherent in court. 1978 
Cri LJ 560 (DB) (Cal). 
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[The] Contingency Fund of India Aict, 1950 

23. Power of Supreme Court and High Courts to make ■ rules.— The 
Supreme Court or, as the case may be, any High Court, may make rules not 
inconsistent with the provisions of this Act, providing for any matter relating 

to its procedure. r ■ *!•. . > 

Note.—For rules made by some of the High Courts, see— / 

(1) Contempt of Courts (Allahabad H. C.) Rules, 1977—U. P. Gaz. f 12-2-77, Ft. II 

P- 8. .. , . ; . . t 

(2) Contempt of Courts (Bombay H. C.) Rules, 1975—Mah. Govt. Gaz., 1979, 
Pt. IV-C, p. 540. 

(3) Contempt of Courts (Calcutta H. C.) Rules, 1975—Cal. Gaz., 18-9-75, Pt. I, 
p. 1813. 

(4) Contempt of Courts (Gauhati H. C.) Rules, 1977—Assam Gaz., 3-8-77, Pt. II B, 
p. 2401. 

(5) Contempt of Courts (Madras H. C.) Rules, 1975—T. N. Govt. Gaz., 3-9-75, 
Pt. Ill, S. 2, p. 114. 

(6) Contempt of Courts (Punjab and Haryana H. C.) Rules, 1974—Punj. Govt 
Gaz., 6-12-74, Pt. Ill (LS), p. 719. 

24. Repeal.— The Contempt of Courts Act, 1952, is hereby repealed. 


[THE] CONTINGENCY FUND OF INDIA ACT (49 OF 1950) 

[The text of the Act printed here is as on 31-3-80.] 

STATEMENT OF OBJECTS AND REASONS 


"Pursuant to Articles 267 (1) and 283 (1) 
of the Constitution, this Bill seeks to pro¬ 
vide for the establishment of the Conting¬ 
ency Fund of India, and for the custody of, 
the payment of moneys into and the with¬ 
drawal of moneys from, such fund. It is 
proposed to place a sum of fifteen crores of 
rupees in the Fund, which will be admin¬ 


istered by the Finance Ministry on behalf 
of the President. The advances will be re¬ 
sumed to the Fund as soon as the necessary 
supplementary funds have been authorised 
by Parliament through Supplementary Ap¬ 
propriation Acts or at the end of the Fin¬ 
ancial Year.” 

—Gaz. of India 12-8-1950. Pt. H S. 2 p. 310. 

SUBSEQUENT LEGISLATION 


ACT HOW AFFECTED BY 

—Amended by Acts 20 of 1970: 10 of 1972; 81 of 1976 and 4 of 1980. 


[THE] CONTINGENCY FUND OF INDIA ACT (49 OF 1950) 

[14th August, 1950.] 

An Act to provide for the establishment and maintenance of 

Contingency Fund 

Be it enacted by Parliament as follows : 

NOTE:— The Act has been extended to the Union Territories—of Goa, Daman 
and Diu, by Regn. 12 of 1962 (30-1-1963): of Dadra and Nagar Haveli by 
Regn. 6 of 1963 (1-7-1965); of Pondicherry by Regulation 7 of 1963 [1-10-1063]. 


Section 23 

(1) Rule 6 (1) of the Contempt of Court 
(Punjab and Haryana) Rules (1974) is not 
attracted to a suo motu action by a single 
Judge and hence he can take cognizance of 
and initiate proceedings for criminal con¬ 
tempt on his own motion even on the exist¬ 
ing provisions of Rule 6 (1). A 1980 Punj 
72 (85) (FB). 

fCr. O. No. 79 of 1972 D/- 5-8-1974 (Punj 
& Har) (FB) Overruled.) 

Cases under old Act of 1952 

(2) The jurisdiction of the High Court to 
punish by summary procedure even con¬ 
tempts of Court by scandalising it still 
exists A 1935 Cal 419 (423, 424) (FB). 

(3) Attachment and commitment as a 
form of procedure in the case of criminal 
contempt and civil contempt is the same, 
namely whether it be followed as a sum¬ 
mary process for the former kind of con¬ 
tempt or as the form of execution of an 


crder or judgment in a civil contempt A 
1957 Pat 528 (533): 1957 Cri LJ 1156 (DB). 

(4) The State as a party to a suit is in 
no better position than any other individual 
and is bound by the orders of the Court. 
The difference in its character as contra¬ 
distinguished from that of an individual 
will only affect the form of disciplinary 
action; that is there can only be an attach¬ 
ment of its property and no detention in¬ 
asmuch as it is not a person. A 1954 Pat 
513 (522): 1954 Cri LJ 1593. 

(5) Rules under Order 19 of Original Side 
Rules Madras will apply only where the 
1956 rules under the Contempt of Courts 
Act do not provide otherwise. An applica¬ 
tion under Section 3 of Contempt of Courts 
Act (1952) filed before a single Judge of the 
High Court must comply with the proce- 
dum laid down by Rules 1 (b) and 1 (c) of 
the 1956 Rules. A 1966 Mad 136 (140): 1966 
Cri LJ 421 (DB) 
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1. Short title. — This Act may be called THE CONTINGENCY FUND 
OF INDIA ACT, 1950. 

2. Establishment of the Contingency Fund of India.— There shall be 
established a Contingency Fund in the nature of an imprest entitled the Con- 
tmgency Fund of India, into which shall be paid from and out of the Con¬ 
solidated Fund of India a sum of a [fifty crores of rupees.] 

b [Provided that during the period beginning on 22nd day of October, 1979 
and ending on the 31st day of March, 1980, this section shall have effect sub¬ 
ject to the modification that for the words "fifty crores of rupees”, the words 
one hundred and fifty crores of rupees” shall be substituted.] 

[a] Substituted by Act 81 of 1976, S. 2 (26-8-76). 
fbJ Inserted by Act 4 of 1980, S. 2 (22-10-1979). 


3. Custody of the Contingency Fund and withdrawals therefrom.— The 

Contingency Fund of India shall be held on behalf of the President by a 
Secretary to the Government of India in the Ministry of Finance, and no ad¬ 
vances shall be made out of such fund except for the purposes of meeting un¬ 
foreseen expenditure pending authorization of such expenditure by Parliament 
under appropriations made by law. 

4. Power to make rules.— For the purpose of carrying out the objects 
of this Act, the Central Government may make rules regulating all matters 
connected with or ancillary to the custody of, the payment of moneys into 
and the withdrawal of moneys from, the Contingency Fund of India. 

Note.— For Contingency Fund of India Rules, see S. R. O. 1358 published in Gaz 
of Ind., 9-8-1952, Pt. II S. 3, page 1207. 


[THE] CONTINUANCE OF LEGAL PROCEEDINGS ACT (38 OF 1948) 

[The text of the Act printed here is as on 29-8-80.] 
STATEMENT OF OBJECTS AND REASONS 


’Section 15 (2) of the Indian Independ¬ 
ence Act, 1947, provides inter alia that any 
legal proceedings by or against the Secre¬ 
tary of State in resnect of any right or lia¬ 
bility of the undivided India or any part 
thereof which were pending in Indian 
Courts immediately before the 15th August. 
1947, shall be continued by or against such 
person as may be designated by order of 
the Governor-General under Section 9 of 
that Act or otherwise by law of the Domin¬ 
ion concerned. Article 12 (3) of the Indian 
Independence (Rights, Property and Liabi¬ 
lities) Order, 1947, makes the requisite pro¬ 
vision for the continuance of such legal pro¬ 
ceedings, but only in respect of any liabi¬ 
lity of the undivided India or part thereof. 
This Article does not cover proceedings in 

ACT HOW AFFECTED BY 


respect of any right of the undivided India. 
The Bihar Government brought to the no¬ 
tice of the Government of India the exis¬ 
tence of a long pending suit which was in¬ 
stituted in 1933 before the passing of the 
Government of India Act. 1935. in the name 
of the Secretary of State in Council to 
establish the right of Government to under¬ 
ground minerals in an estate, and since 
there was the possibility of a few more cases 
of a similar character pending by or 
against the Secretary of State in some of 
the Courts, an Ordinance entitled the Con¬ 
tinuance of Legal Proceedings Ordinance 
1948 (12 of 1948), was promulgated. The ob- 
ject of the present Bill is to convert that 
Ordinance into an Act of the Legislature ” 
—Gazette of India 1948, Part V, page 464. 

SUBSEQUENT LEGISLATION 


—Adapted by A. L. O., 1950; 3 A. L. O., 1956 


[THE] CONTINUANCE OF LEGAL PROCEEDINGS ACT (38 OF 1948) 

[3rd September, 1948.] 

An Act to provide for the continuance of certain legal proceedings 

by or against the Secretary of State 

procel'd,n«s E ty or 'agaTnsfThe Secre^Vf^taTe certai " J 

day of° August Pa [94°7 f ^ WCre Mediately before the 15th 
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It is hereby enacted as follows:— 

■ •" * • ’ - 

1. Short title and extent.— (1) This Act may be called THE CONTINU¬ 
ANCE OF LEGAL PROCEEDINGS ACT, 1948. 

(2) It extends to a [the whole of India except ^the territories which, im¬ 
mediately before the 1st November, 1956, were comprised in Part B States].] 
fa] Substituted for "all the Provinces of India,” by A.L.O., 1950. 

[b] Substituted for "Part B States”, by 3 A. L. O., 1956. 

« 

Note.— Part B States no longer exist: Of these States, Jammu and Kashmir, 

Mysore, Rajasthan and Travancore-Cochin, now known as Kerala, have bo* 

come full-fledged States: Hyderabad has merged with Andhra, together 

forming the State of Andhra Pradesh- Madhya Bharaf with the State of 

M. P.: Pepsu with pre-reorganisation Punjab and Saurashtra now forms 
part of Gujarat. 

2. Interpretation.— In this Act, "the appointed day” means the 15th day 
of August, 1947. 

3. Continuance of legal proceedings.— Any legal proceedings which, im¬ 
mediately before the appointed day, — 

(a) were pending by or against the Secretary of State in any Court within 

the territories which as from the appointed day became the territories 

of India by virtue of sub-section (1) of Section 2 of the Indian Indepen¬ 
dence Act, 1947, and 

(b) were in respect of any right of India or any part of India, shall— 

(i) if ^e right in question was that of the Governor-General in Coun¬ 
cil be continued by or against the Dominion of India; 

(u) if the right in question was that of the former Province of Bengal 
or the Punjab, be continued by or against the Province of West 
Bengal or East Punjab, as the case may be; and 

the right in question was that of any Governor’s Province other 
than Bengal, the Punjab, the North-West Frontier Province of 
Smd, be continued by or against that Province. 

.. 4 ‘ E * cl 'i 9 \ on of time m computing period of limitation.— In computing 

e period of limitation prescribed for any appeal or application to a Court 
m respect of any such proceedings as aforesaid, the period from the appoint¬ 
ed day up to the 28th day of May, 1948 shall be excluded. 

5. Repeal. (1) The Continuance of Legal Proceedings Ordinance, 1948. 
is hereby repealed. 

(2) Anything done or any action taken in exercise of any powers comer- 
red by or under the said Ordinance shall be deemed to have been done or 
taken in exercise of powers conferred by or under this Act as if this Act had 
commenced on the 28th day of May, 1948. 


Section 1 

(1) The Act is a statute enacted by a 
legislature lawfully authorised to legislate 
for the Dominion. It is a law of the net# 
Dominion of India within the meaning of 
Section 15 (2) of the Indian Independence 

Act of 1947. A 1950 Pat. 168 (172) (DB). 

Section 4 

(1) Section 4 of this Act has no applica¬ 
tion to a suit which falls under the provi¬ 
sions of Section 15 (1) of the Indian Inde¬ 


pendence Act. 1947. In such a case the right 
of the designated person to appear and con- 
3 tinue the suit as a statutory right under 
Section 15 (2) which he could exercise after 
formally approaching the Court and obtain¬ 
ing its permission. Even if an application 
for the purpose is held to be necessary. 

Article 181 and not 171 of the Limitation 
Act would govern the case. A 1950 Pat 168 
(172) (DB). 


[THE INDIAN] CONTRACT ACT, 1872 (ACT IX OF 1872) 

[The text of the Act printed here is as on 31-10-80.] 

CONTENTS 


PREAMBLE 

SECTIONS 

PRELIMINARY 

1. Short title. 

Extent. 

Commencement. 

2. Interpretation-clause. 

CHAPTER I 

• OF THE COMMUNICATION. AC¬ 
CEPTANCE AND REVOCATION 
OF PROPOSALS 

3. Communication, acceptance and revo- 

cation of proposals. 

4. Communication when complete. 

5. Revocation of proposals and acceptan¬ 

ces. 

6. Revocation how made. 

7. Acceptance must be absolute. 

8. Acceptance by performing conditions, 

or receiving consideration. 

8. Promises, express and implied. 

CHAPTER II 

OF CONTRACTS. VOIDABLE 
CONTRACTS AND VOID 
AGREEMENTS 

10. What agreements are contracts. 

11. Who are competent to contract. 

12. What is a sound mind for the purposes 

of contracting. 

13. "Consent” defined. 

14. "Free consent” defined. 

15. "Coercion” defined. 

16. "Undue influence” defined. 

17. "Fraud” defined. 


28. Agreements In restraint of legal pro¬ 
ceedings void. 

Saving of contract to refer to arbi¬ 
tration dispute that may arise. 

Suits barred by such contracts. 

Saving of contract to refer questions 
that have already arisen. 

-9. Agreements void for uncertainty. 

30. Agreements by way of wager void. 

Exception in favour of certain prizes 
for horse-racing. 

Section 294-A of the Indian Penal 
Code not affected. 

CHAPTER III 

OF CONTINGENT CONTRACTS 

31. "Contingent contract” defined. 

32. Enforcement of contracts contingent on 

an event happening. 

33. Enforcement of contracts contingent on 

an event not happening. 

34. When event on which contract is con¬ 

tingent to be deemed impossible, if it 
is the future conduct of a living per¬ 
son. 

35. When contracts become void which are 

contingent on happening of specified 
event within fixed time. 

When contracts may be enforced 
which are contingent on specified 

event not happennig within fixed 
time. 

36. Agreement contingent on impossible 

events void. 

CHAPTER IV 

OF THE PERFORMANCE 
OF CONTRACTS 


18. "Misrepresentation” defined. 

19. Voidability of agreements without free 

consent. 

19-A. Power to set aside contract induced 
by undue influence. 

20. Agreement void where both parties are 
„„ nnder m!stake as to matter of fact. 

21. Effect of mistakes as to law. 

22. Contract caused by mistake of one 

party as to matter of fact. 

23. What considerations and objects are 

lawful, and what not. 

Void Agreements 

Z4 ' A f>™ en * ents v °id, if considerations and 

objects unlawful in part. 

25. Agreement without consideration, void 
unless it is in writing and registered, 

or Is a promise to compensate for 
something done, 

\ 9 . fo pay a debt barred 
by limitation law. 

2e * A vo?d ment in rcstra,nt of marriage 

27. Agreement in restraint of trade void, 
saving of agreement not to carrv on 
business of which goodwill Is sold 
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A” in the citations stands for AIR 


contracts which must be performed. 

37. Obligation of parties to contracts. 

38. Effect of refusal to accept offer of per¬ 

formance. 

39. Effect of refusal of party to perform 

promise wholly. 

By whom contracts must be perform¬ 
ed. 

40. Person by whom promise is to be per¬ 

formed. 

41. Effect of accepting performance from 

third person. 

42. Devolution of joint liabilities. 

43. Any one of joint promisors may be 

compelled to perform. 

Each promisor may compel contribu- 
tion. 

Uon™” 8 ’ ° f l0SS by defauIt in contribu- 

44. Effect of release of one joint promisor. 

45. Devolution of joint rights. 

46 and pIace f° r Performance. 

T| me for performance of promise where 

P * Pl,Ca< ° n is t0 be made and no 
nme is specified. 
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47. Time and place for performance of 

promise where time is specified and 
no application to be made. 

48. Application for performance on certain 

day to be at proper time and place. 

49. Place for performance of promise 

where no application to be made and 
no place fixed for performance. 

50. Performance in manner or at time pre- 

scribed or sanctioned by promisee. 
Performance of reciprocal promises. 

51. Promisor not bound to perform, unless 

reciprocal promisee ready and willing: 
to perform. 

52. Order of performance of reciprocal pro¬ 

mises. 

53. Liability of party preventing: event on 

which the contract is to take effect. 

54. Effect of default as to that promise 

which should be first performed, in 
contract consisting: of reciprocal pro¬ 
mises. 

55. Effect of failure to perform at fixed 

time, in contract in which time is 
essential. 

Effect of such failure when time is 
not essential. 

Effect of acceptance of performance at 
time other than that agreed upon. 

56. Agreement to do impossible act. 

Contract to do act afterwards becom¬ 
ing impossible or unlawful. 
Compensation for loss through non¬ 
performance of act known to be im¬ 
possible or unlawful. 

57. Reciprocal promise to do things legal, 

and also other things illegal. 

58. Alternative promise, one branch being 

illegal. 

Appropriation of payments. 

59. Application of payment where debt to 

be discharged is Indicated. 

60. Application of payment where debt to 

be discharged is not indicated. 

61. Application of payment where neither 

party appropriates. 

Contracts which need not be per¬ 
formed. 

62. Effect of novation, rescission, and al¬ 

teration of contract. 

63. Promisee may dispense with or remit 

performance of promise. 

64. Consequences of rescission of voidable 

contract. 

65. Obligation of person who has received 

advantage under void agreement, or 
contract that becomes void. 

66. Mode of communicating or revoking re¬ 

scission of voidable contract. 

67. Effect of neglect of promisee to afford 

promisor reasonable facilities for per¬ 
formance. 

CHAPTER V 

OF CERTAIN RELATIONS RESEMBLING 
THOSE CREATED BY CONTRACT 

68. Claim for necessaries supplied to per¬ 

son incapable of contracting, or on 
his account. 

69. Reimbursement of person paying money 

due by another, in payment of which 
he is interested. 
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70. Obligation of person enjoying benefit 
of non-gratuitous act. 

® espons ^ility of finder of goods. 

72. Liability of person to whom money is 

paid or thing delivered by mistake or 
under coercion. 

CHAPTER VI 

OF THE CONSEQUENCES OF BREACH 

OF CONTRACT 

73. Compensation for loss or damage caus- 

ed by breach of contract. 
Compensation for failure to dis¬ 
charge obligation resembling those 
created by contract. 

74. Compensation for breach of contract 

where penalty stipulated for. 

75. Party rightfully rescinding contract 

entitled to compensation. 

CHAPTER VII 

SALE OF GOODS 
76-123. [Repealed.] 

CHAPTER Vni 

OF INDEMNITY AND GUARANTEE 

124. "Contract of indemnity” defined. 

125. Rights of indemnity-holder when sued, 

126. "Contract of guarantee”, "surety”, 

"principal debtor” and "creditor**, 

127. Consideration for guarantee. 

128. Surety’s liability. 

129. "Continuing guarantee'*. 

130. Revocation of continuing guarantee. 

131. Revocation of continuing guarantee by 

surety's death. 

132. Liability of two persons, primarily 

liable, not affected by arrangement 
between them that one shall be surety 
on other’s default. 

133. Discharge of surety by variance in 

terms of contract. 

134. Discharge of surety by release or dis¬ 

charge of principal debtor. 

135. Discharge of surety when creditor com¬ 

pounds with, gives time to or agrees 
not to sue, principal debtor. 

136. Surety not discharged when agreement 

made with third person to give time 
to principal debtor. 

137. Creditor's forbearance to sue does not 

discharge surety. 

138. Release of one co-surety does not dis¬ 

charge others. 

139. Discharge of surety by creditor's act or 

omission Impairing surety's eventual 
remedy. 

140. Rights of surety on payment or perfor¬ 

mance. 

141. Surety's right to benefit of creditor's 

securities. 

142. Guarantee obtained by misrepresenta¬ 

tion invalid. 

143. Guarantee obtained by concealment in¬ 

valid. 

144. Guarantee on contract that creditor 

shall not act on it until co-surety 
joins. 

145. Implied promise to indemnify surety. 

146. Co-sureties liable to contribute equal¬ 

ly. 
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147. Liability of co-sureties bound in dif« 
ferent sums. 

CHAPTER IX '! i ! I 

OF BAILMENT 


148. “Bailment**, “bailor** and “bailee* de¬ 

fined. 

149. Delivery to bailee how made. 

150. Bailor’s duty to disclose faults In goods 

balled. 

151. Care to be taken by bailee. 

152. Bailee when not liable for loss, etc., of 

thing bailed. 

153. Termination of bailment by bailee’s act 

inconsistent with conditions. 

154. Liability of bailee making unauthoriz¬ 

ed use of goods bailed. 

155. Effect of mixture, with bailor’s consent, 

of his goods with bailee’s. 

156. Effect of mixture, without bailor’s con¬ 

sent, when the goods can be separat¬ 
ed. 

157. Effect of mixture, without bailor’s con¬ 

sent,’when the goods cannot be sepa¬ 
rated. 

158. Repayment, by bailor, of necessary ex¬ 

penses. 

159. Restoration of goods, lent gratuitously. 

160. Return of goods bailed on expiration of 

time or accomplishment of purpose. 

161. Bailee’s responsibility when goods are 

not duly returned. 

162. Termination of gratuitous bailment by 

death. 


163. Bailor entitled to Increase or profit 
from goods balled. 

Bailor’s responsibility to bailee. 

Bailment by several joint owners. 

Bailee not responsible on redelivery to 
bailor without title. 

Right of third person claiming goods 
balled. 

Right of finder of goods; 

in ay sue for specific reward offered. 
Wnen finder of thing commonly on 
sale may sell it. 

Bailee’s particular Hen. 

General lien of bankers, factors, whar¬ 
fingers, attorneys and policy-brokers. 
Bailments of pledgee 

Pledge”, "pawnor” and "pawnee” de¬ 
fined. 

Pawnee’s right of retainer. 

Pawnee not to retain for debt or pro- 

plidge°d ther than that f ° r Which * ood9 

advances* l<m In case of subsequent 

Pawnee’s right as to extraordinary ex¬ 
penses incurred. 9 

P default 9 r,eh< where Pawnor makes 

Defaulting pawnor’s right to redeem. 
Pledge by mercantile agent. 

A voldfbfe b c y ontr r a c°. n ' D P ° SSe '* ,on “^er 

P cd dB ln t r r est re PaWn ° r haS ° n,y a »“»- 

w S rong-do y ers al,eeS ° r bai, ° rs 


164. 

165. 

166. 

167. 

168. 

169. 

170. 

171. 

172. 

173. 

174. 


175. 

176. 

177. 

178. 
178- 

179. 



180. Suit by bailor or bailee against wrong¬ 

doer. 

181. Apportionment of relief or compensa¬ 

tion obtained by sneh suits, 

CHAPTER X 

AGENCY _ 


Appointment and authority of agents 

182. "Agent” and "principal” defined. 

183. Who may employ agent. 

184. Who may be an agent. 

185. Consideration not necessary. 

186. Agent’s authority may be expressed or 

implied. 

187. Definitions of express and implied 

authority. 

188. Extent of agent’s authority, 

189. Agent’s authority in an emergency. 

Sub-agenca 

190. When agent cannot delegate. 

191. "Sub-agent” defined. 

192. Representation of principal by sub¬ 

agent properly appointed. 

Agent’s responsibility for sub-agent. 

Sub-agent’s responsibility. 

193. Agent’s responsibility for sub-agent ap¬ 

pointed without authority. 

134. Relation between principal and person 
duly appointed by agent to act in 
business of agency. 

195. Agent’s duty in naming such person. 

Ratification 

196. Right of person as to acts done for him 

without his authority. 

Effect of ratification. 

197. Ratification may be expressed or Im¬ 

plied. 

198. Knowledge requisite for valid ratifica¬ 

tion. 

199. Effect of ratifying unauthorized act 

onn part of a transaction. 

•tfuu. Ratification of unauthorized act cannot 
Injure third person. 


201 . 

202 . 


203. 

204. 

205. 

206. 

207. 

208. 

209. 

210 . 

211 . 

212 . 

213. 

214. 

215. 


Termination of agency. 

Termination of Agency where agent ha a 
Interest in subject-matter. 

When principal may revoke agent’s 
authority. 

Revocation where authority has been 
partly exercised. 

Compensation for revocation by prin¬ 
cipal, or renunciation by agent 
Notice of revocation or renunciation. 
Revocation and renunciation may be 
expressed or implied. 

When termination of agent’s authority 
takes effect as to agent, and as to 
third persons. 

Agent’s duty on termination of agency 

*i C Pa * 2 death or Insanity. 
Termination of sub-agent’s authority. 

Agent’s duty to principal. 

business Uty COnductin S Principal’s 

Skill and diligence required from agent. 
Agent’s accounts. 

duty to communicate with 
principal. 

Right of principal when agent deals, on 

account, in business of agency 

without principal’s consent. 
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216 . Principal’s right to benefit gained by 

agent dealing on his own account in 
business of ageney. 

217. Agent's right of retainer out of sums 

received on principal's account. 

218. Agent's duty to pay sums received for 

principal. 

219. When agent’s remuneration becomes 

due, 

220. Agent not entitled to remuneration for 

business misconducted. 

221. Agent's Hen on principal's property. 

Principal's duty to agent 

222. Agent to be indemnified against con-* 

sequences of lawful acts. 

228. Agent to be indemnified against con¬ 
sequences of acts done in good faith. 

224. Non-liability of employer of agent to 

do a criminal act. 

225. Compensation to agent for injury caus¬ 

ed by principal’s neglect. 

Effect of agency on contract with 

third persons 

226. Enforcement and consequences of 

agent's contracts. 

227. Principal how far bound, when agent 

exceeds authority. 
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228. Principal not bound when excess of 

agent's authority is not separable. 

229. Consequences of notice given to agent. 

230. Agent cannot personally enforce, nor bo 

bound by contracts on behalf of prin¬ 
cipal. 

Presumption of contract to contrary. 

231. Rights of parties to a contract made by 

agent not disclosed. 

232. Performance of contract with agent 

supposed to be principal. 

233. Right of person dealing with agent per¬ 

sonally liable. 

* 

234. Consequences of inducing agent or prin¬ 

cipal to act on belief that principal or 
agent will be held exclusively liable. 

235. Liability of pretended agent. 

236. Person falsely contracting as agent not 

entitled to performance. 

237. Liability of principal inducing belief 

that agent’s unauthorized acts were 
authorized. 

238. Effect, on agreement, of misrepresenta¬ 

tion or fraud by agent. 

CHAPTER XI 
OF PARTNERSHIP 
239-266. (Repealed.! 

SCHEDULE. [Repealed.] 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts 4 of 1886; 12 of 1891; 4 of 19302 3 of 1951. 

—Amended in C. P. by C. P. Act, I of 1915. 

—Amended in C. P. and Berar by C. P. and Berar Act, 15 of _1938 (Amendments 
made repealed in Vidarbha area by Maharashtra Act 26 of 1963.) 

—Amended in U. P. by U. P. Act 57 of 1976. 

—Adapted by A. O. 1937; A. C. A. O. 1948; A. L. O. (1950). 

—Repealed in part and amended by Acts 6 of 1899; 24 of 1917. 

—Repealed in part by Acts 1 of 3877; 10 of 3914; 3 of 1930; 9 of 1932. 

—Extended by Acts 59 of 1949; 30 of 1950; 26 of 1968; Regs. 6 of 1963? II of 1963 
and 8 of 1065. 

—Extended In Bombay by Bombay Act 4 of 3950. 

—Extended in Punjab by Punjab Act 5 of 1950. 

—Extended to Berar by Act 4 of 1941. 


COGNATE ACTS AND PROVISIONS 

1. Carriers Act, 3 of 1865. 

2. Forward Contracts (Regulation) Act, 74 of 1952. 

3. Limitation Act, 1963, Section 29 (1). 

4. Partnership Act, 9 of 1932. 

6. Securities Contracts (Regulation} Act, 42 of 1956, 

6. Penal Code, 1860, Section 491. 

7. Powers of Attorney Act, 7 of I88Z. 

8. Sale of Goods Act, 3 of 1930. 

9. Specific Relief Act, 47 of 1963. 

16. Transfer of Property Act, 1882, Section 4. 

11. Carriage by Air Act, 20 of 1934. 

12. Carriage of Goods by Sea Act, 26 of 1925. 
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[THE INDIAN] CONTRACT ACT, 1872 (ACT IX OF 1872) a 

[25th April, 1872.] 

Preamble. 

WHEREAS it is expedient to define and amend certain parts of the law 
relating to contracts; It is hereby enacted as follows 
[a] For the Statement of Objects and Reasons for the Bill, which was based on a 
Report of Her Majesty’s Commissioners appointed to prepare a body of sub¬ 
stantive law for India, dated July 6, 1866, see Gazette of India, 1867, Extra¬ 
ordinary, page 34; for the Report of the Select Committee, see ibid, Extra¬ 
ordinary, dated 28th March, 1872; for discussion in Council, see ibid, 1867. 
Supplement, p. 1064; ibid,' 1871, p. 313 and ibid, 1872, p. 527. 

The Chapters and Sections of the Transfer of Property Act, 1882 (4 of 1882), 

which relate to contracts are. in places in which that Act is in force, to be 
taken as part of this Act—see T. P. Act 4 of 1882, S. 4. 


PREAMBLE — SYNOPSIS 

1. Applicability and scope of the Act. 

2. Interpretation of the Act. 

3. Illustrations to sections. 


1. Applicability and scope of the Act.— 

(1) The Contract Act is both an amending 
and a consolidating Act and it is not ex¬ 
haustive of the law of contract to be ap¬ 
plied by the Courts in India. A 1942 Bom 
302 (303) ** A 1917 Bom 268 (270). 

(2) The Contract Act, so far as it goes, is 

exhaustive and imperative. (1903) 30 Cal 

539 (548) (PC). 

(3) Although the Indian Contract Act 
purports to deal only with certain parts of 
the law relating to contracts yet where it 
treats with a subject in a way at variance 
with the English law, it should be consi¬ 
dered as exhaustive and binding on Courts 
in India. A 1916 Nag 104 (110) (DB). 


(4) Wherever the provisions of the Con¬ 

tract Act do not apply in terms to a case 
the principles of English law become appli¬ 
cable as rules of justice, equity and good 
conscience. A 1952 Cal 93 (98) ** A 1942 

Bom 302 (304) ** A 1939 Bom 23 (25) (DB) 
** A 1966 SC 543 (549). (Act is not exhaus¬ 
tive — It does not refer to Banker’s lien in 
respect of cash deposits.) ** A 1960 Punj 
632 (635) : ILR (1960) 2 Punj 823 (DB) ** 
A 1959 Madh Pra 234 (237). 

(5) English principles of equity can be 
applied only if they are not opposed to 
the provisions of the Contract Act. A 1937 
Oudh 82 (86) (DB). 

(6) The Contract Act, including Sec¬ 
tion 73, applies in terms to all contracts 
including those in respect of lands. The 
Indian Courts cannot, therefore, even 
where the result might appear hard, apply 
to such contracts foreign rules of law or 
equity, modifying the express terms of the 
Statute. A 1927 Sind 120 (122). 

(7) Justice, equity and good conscience 
mean the rules of English law so far as 
they are applicable to Indian circumstances 
^1939 ^Sind ^25 (126) (DB) ** (1935) 62 Cai 

(8) The general provisions of the Con¬ 
tract Act do not supersede the provisions of 
a special later enactment such as Bombay 

(203^ d (DB) ° fflCeS Act * A 1928 Bom 201 

s Constitution or Railways Act provid¬ 
ing for particular form of contract — Pro¬ 


visions of Contract Act not superseded. 
A 1976 SC 879 (883). 

(10) The Contract Act (9 of 1872), is 
not retrospective. (1874) 12 Beng LR 451 
(458, 472) (SB) ** 1946 Jaipur LR 442 (445) 
(DB). 

(11) The law of contempt of Court is 
essential for keeping the administration of 
justice pure and undefiled. Society is also 
interested in the fulfilment of a man’s ex¬ 
pectations under a contract. Each should 
have viable area so that justice may hold 
high her head and contract is not cribbed and 
cramped. Bona fide or honest exercise of a 
right under a contract should be the yard¬ 
stick for allocating their respective area to 
contempt and the contract. A 1974 SC 642 
(644) : 1974 Cri LJ 594. 

2. Interpretation of the Act.— (1) The 

Court must interpret an Act where it ap¬ 
plies and the natural meaning of the 
words should be followed uninfluenced by 
the previous state of the law. A 1932 Bom 
168 (172, 173) (DB). 

(2) Indian law of contract is similar to 
the English law of contract. But where the 
Indian law clearly lays down principles 
that may not be identical with the English 
law, the Court has to be cautious in accept- 
ing citations of English law or rulings 
applying that law. The duty of the Court 
is to apply the Indian statute literally and 
unambiguously. A 1952 Vindh Pra 51 (57). 

(3) The definition of "good faith” i n Gen¬ 
eral Clauses Act would not apply to Con- 
tract Act. The definition of 'good faith* as 
understood generally in civil law would ap- 

P y y 1 that no .thing is said to be done in 
good faith* which is done without due 
care and attention. A 1969 Bom 127 (130) 

(UiS). 

3 Illustrations to sections.— (1) The illu¬ 
stration to a section cannot control the 
plain meaning of the section itself especial¬ 
ly when its effect would curtail a right 

A Ur P<?i I £ e 4 con ferred by the section. 

A 1917 Bom 268 (270). 

(?) The Illustrations are only intended to 
ass^t in construing the language of the 

m, t *■ a to be guided by the 

illustrations, rather than considering the 

sections - U874) 22 Suth WR 

oiw lobo) (DB), 
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This Act may be called THE INDIAN CONTRACT ACT, 


Commen cement.— It extends to the “whole of India b Fexcent th- 
of%?e^ 87 r KaShmir]; and * sha11 «— *to force"^ the^f day' 


tute C Act or ReffSon '^ Sha11 affect the P r °™ions of any Sta- 

si k s 

_ 66 he Panth p ip!oda Laws Regulation, 1929 (1 of 1929), S. 2.] 


Section 1 

(1) The law of contract is the law of the 
place where the contract was made. Where 

rUcHrfJ? *° f 01 1S Province of British India is 
distinct from the law of the other province, 

the two provinces must be regarded for 
the purposes of this rule, as foreign 
countries inter se. A 1970 All 108 (113). 
(Act has no extra territorial operation.) 

(2) The proper law of contract which 
would £> overn the validity, interpretation 
and effect of a contract of affreightment is 
the law by which the parties intend their 
contract to be governed. The expressed in¬ 
tention in the contract would determine 
the proper law of the contract. A 1951 
Trav- Co 1 (3) (DB) ** A 1961 SC 1285 

(1^94). 

(3) The Contract Act applies to suits 
between Hindus in the - Calcutta Small 
Causes Court. (1875) 14 Beng LR 76 (85) 
C-LJB). 

(4) The liability of common carriers in 
India is not affected by the Indian Con- 
tract A.ct, 1872. The written law relating 
to that liability is untouched by the Act; 

law * s not within its scope. 
(1891) 18 Cal 620 (628) (PC). 

(5) In India the duties and liabilities of 
the common carrier are governed by the 
principles of English common law on the 
subject except where they have been de¬ 
parted by Indian Statutes. The Indian Con¬ 
tract Act does not cover the common car¬ 
riers responsibility. A 1951 Trav-Co 1 (4) 
(DB) ** A 1951 Sau 83 (85). 


alter well-established rules as to negotiable 
instrument. (1907) 30 Mad 88 (92) (FB). 

The rule of damduppat applies only 

crpditnr CtUal relation s of debtor and 

trartn^' ,5 ? es £ ot appl y where the con¬ 
tractual relation has come to an end by 

(DB? 11 ° f 3 decree - A 1966 Nag 239 (240) 

usage can be pleaded in con- 
fiict with the provisions of the Contract 
Act. Its incidents and details ought to be 

i<m Ca i?i d R lX, lth , clea mess and precision. A 
93 AH 583 (583, 584) (DB) ** A 1959 

Andh Pra 545 (546, 547). 

P is for * he parties to decide on 
wnat terms contracts should be entered 
into and if they choose to enter into con¬ 
tracts with full knowledge of the commer- 
cial usage governing them, they are bound 
by them even if the usage does involve 
some conflicts between the agent’s duty 
and interest. A 1932 Lah 633 (635) (DB). 

(13) Where an agent by the trade usage 
sells goods, the question whether he is 
authorised to do so is not governed by the 
provisions of the Contract Act inasmuch as 
Section 1, Contract Act, provides that noth¬ 
ing therein contained shall affect any usage 
or custom of trade. A 1933 Lah 183 (184). 

(14) By the mercantile usage prevailing 
in the Delhi iron market, among big mer¬ 
chants, no interest can be charged on the 
unpaid price for transactions before 1917. 

A 1933 Lah 127 (127). 

(15) The existence of the usage of "Pakki 


(6) Incidence of any insurance contract 

In India is on the same footing as in Eng¬ 
land. Agreement is not enforceable if basis 
of agreement is broken. A 1959 Pat 102 
(106) (DB). 

(7) If the contract is illegal, foreign 
award made in pursuance of an arbitration 
clause which formed an integral part of 
such contract, will not be enforceable. A 
1964 Mad 532 (536) (DB). 

(8) The rights and liabilities arising out 
of a joint ownership created by Hindu law 
between the members of an undivided 
family cannot be determined exclusively 
by Indian Contract Act but must be con¬ 
sidered with the general rules of Hindu 
law. (1880-1881) 5 Bom 38 (39) (DB). 

(9) The general provisions of the Con¬ 
tract Act as to the rights and liabilities of 
undisclosed principles were not intended to 


Adat” (a local usage) must be strictly 
proved. A 1935 Sind 38 (40) (DB). 

(16) Usage or Custom of trade not affect¬ 
ed if not inconsistent with Act — Forward 
purchase — Poonam delivery — Actual de¬ 
livery by Badi 1 to Badi 5 of succeeding 
month — Not inconsistent with Act. ILR 
(1970) 20 Raj 427 (DB). 

(17) The Barrister’s profession cannot be 
called a trade and therefore the exception 
contained in this section has no application. 
A 1933 All 417 (420) (FB). 

(18) Words "not inconsistent with provi¬ 
sions of the Act’’ are not to be connected 
with words "usage or custom of trade.’* 
Both grammatical construction of sentence 
and reason of the thing require that appli¬ 
cation of these words should be confined to 
subject which immediately precedes them. 
(1891) 18 Cal 620 (626) (PC). 
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It has been declared by notification under S. 9 (a) of the Scheduled Districts Act, 
1874 (14 of 1874) to be in force in the Tarai of the Province of Agra— 
see Gaz. of Ind., 1876, Pt. I, page 505; and in the Districts of Hazaribagh, 
Lohardaga and Manbhum, and Pargana Dhalbhum and the Kolhan in the 
District of Singbhum—See Gaz. of Ind., 1881, Pt. I, page 504. (The District of 
Lohardaga included at this time the present District of Palamau which was 
separated in 1894. The District of Lohardaga is now called the Ranchi Dis¬ 
trict—See Calcutta Gazette, 1899, Pt. I, page 44). (All these districts form 
parts of Bihar State now.) 

It has been extended to Berar by the Berar Laws Act, 1941 (4 of 1941). 

This Act has been extended to the new Provinces and Merged States, by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 (1-1-1950) and to the Union 
Territories of Manipur and Tripura by the Union Territories (Laws) Act, 1950 
(30 of 1950), S. 3 (16-4-1950). Vindhya Pradesh to which the Act was extend¬ 
ed by this Act, now forms part of State of M. P. — See Act 37 of 1956, Sec¬ 
tion 9 (1) (e) (1-11-1956); Manipur and Tripura are States now—See Act 81 
of 1971, Ss. 3, 4 (21-1-1972). 

It has also been extended to the States Merged in the States of Bombay and 
Punjab; see Bombay Act 4 of 1950 and Punjab Act 5 of 1950 respectively. 
States of Bombay and Punjab have now been reorganised into two States 
each, namely, Maharashtra and Gujarat and Punjab and Haryana respective¬ 
ly—See Acts 11 of 1960 and 31 of 1966. 

The Act has been amended in C. P. by C. P. Act I of 1915 and in C. P. and 
Berar by C. P. and Berar Act 15 of 1938. This latter Act, in its application 
to Berar i.e., Vidarbha region of Maharashtra State, has now been repealed 
by Maharashtra Act 26 of 1963. 


It has been extended to the Union Territories of— 

Dadra and Nagar Haveli by Regulation 6 of 1963 (w.e.f. 1-7-1965). 

Goa, Daman and Diu by Regulation 11 of 1963 (w.e.f. 1-12-1965). 

Laccadive, Minicoy and Amindivi Islands by Regulation 8 of 1965. Now 
known as Lakshadweep Islands—See Act 34 of 1973, S. 5 (1-11-1973). 
Pondicherry by Act 26 of 1968 (18-12-1968). 

[b] Substituted for "except Part B States” by the Part B States (Laws) Act, 1951 
(3 of 1951), S. 3 and Schedule (1-4-1951). 

[c] Words "the enactments mentioned in the schedule hereto are repealed to the 
extent specified in the third column thereof but” were repealed by the Re¬ 
pealing and Amending Act, 1914 (10 of 1914). 

2, Interpretation-clause.— In this Act the following words and expres¬ 
sions are used in the following senses, unless a contrary intention appears 
from the context:— 

(a) When one person signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other 
to such act or abstinence, he is said to make a proposal; 


Section 1 (contd.) 

(19) The rule that a person building on 
the land of another is ’prima facie’ entitled 
to remove the buildings erected upon the 
land demised or to receive compensation, 
when applied to a contract of tenancy, is 
not inconsistent with anything in the Con¬ 
tract Act and therefore, is unaffected by it. 
(1880) 5 Cal 688 (692). 

(20) Where the matter is provided by a 
statute the Contract Act does not apply. 
It is meant to cover contracts between 
parties and not statutory enactments. 1965 
Pun LR (Supp) 170 (172). 

SECTION 2 (a) — SYNOPSIS 

1. Offer. 

2. Invitation to offer. 

3. Bids at auction sales. 

Offer.— (1) A proposal is merely an 
oner to be bound by a promise. A 1939 
Hang 86 (87, 88). 


(2) The word ’proposal’ used in the sec¬ 
tion is synonymous in English use with 
offer. A 1965 Andh Pra 191 (193) (DB) 

(3) On 2nd September, 1957, the defen¬ 
dant wrote to the plaintiff as follows • T 

* e] ?L agree to assi en the said lease area 
of 184 acres in your favour subject to 
your paying me one lakh and eighty thou¬ 
sand rupees at your option to be decided 
5 y . w hhin three months from thla 

date.’ This offer was revoked by the defen¬ 
dants by a letter dated 31st October, 1957, 
which reached the plaintiff on 6th Novem¬ 
ber. ° n November, 1957, the plain- 

„ ,, e 5V a su ^f to enforce the contract, 
the document dated 2nd September 
1957, though worded as an agreement was 
of law only an offer, a 1969 SC 

1157 ( 1159 ). 

(4) Proposal’, under Section 2 (a) cannot 
be treated as an equivalent or synonym of 
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Section 2 (a) — Note 1 (contd.) 

’offer’ in the expression ’offer for sale or 
hire appearing in Section 51 (b)(i), Copy- 
Act 1957. A 1969 Bom 302 (306, 307, 

3Uo). 

(5) A proposal is a declaration by the 
proposer of his intention to be bound by 
an obligation if the offeree fulfils or under¬ 
takes to fulfil certain conditions. A 1951 
All 93 (98) (FB). 

(6) An offer which does not contain any 
particulars as to the thing offered, does not 
constitute a proposal properly so-called A 
1947 All 337 (338) (DB). 

(7) Where person states that he is pre¬ 
pared to purchase the property for a ’rea¬ 
sonable sum’ the proposal cannot be con¬ 
strued as an offer to purchase for any de¬ 
finite amount. A 1968 Ker 197 (198) (DB). 

(8) The terms of an offer must be cer¬ 
tain and the offer should be such as ip law 
is capable of being accepted and gives rise 
to a legal relationship. The vagueness of 
an offer would not carry any contractual 
relationship. A 1966 Mys 118 (122) (DB). 

(9) Where an instrument is so worded as 
to be binding only on the promisor, it is in 
point of law only an offer and until both 
parties are bound, neither party is bound. 
A 1922 Mad 16 (16) (DB). 

(10) Tender constitutes offer. A 1966 Cal 
259 (263) ** A 1978 (NOC) 211 (Cal). 

( 11 ) Where the agreement is executory on 
both sides with an option to one of the 
parties to do as he likes, there is nothing 
more than a standing offer. A 1922 Mad 16 
(17) (DB). 

(12) A 'term of the proposal’ signifies a 
condition without the fulfilment of which 
the proposer is not willing to undertake 
the obligation. Whether a particular con¬ 
dition proposed amounts to a term of the 
proposal depends upon the intention of the 
proposer. A 1951 All 93 (98) (FB). 

(13) A promise to reconvey the property 
within a specified period at the option of 
the promisor is at least an offer or option 
which becomes a promise enforceable at 
law when the offeree exercises his option 
and accepts the offer. A 1965 All 83 (85) 
(DB). 

(14) When the offer of any payment is 
subject to any condition, the payment has 
to be accepted with the condition imposed 
and it is not permissible in law to accept 
the payment and ignore the condition. It is 
always open to a person to elect to accept 
or not to accept with that condition. A 
1962 Pat 372 (377) (DB). 

(15) A letter requesting a loan and pro¬ 
mising to repay with interest by a certain 
date is not a promissory note but a mere 
proposal. (1923) 71 Ind Cas 968 (969) (Pesh) 

** (1889) 13 Bom 669 (670) (DB). 

[But see (1893) 16 Mad 283 (283) (DB)/| 

(16) Where a party sent a transfer deed 
for sale of certain shares to a Railway ad¬ 
ministration accompanied by letter which 
requested the Railway to pay him any 
amount which it thought just and reason¬ 
able and contained a further assurance 
that the Railway was not bound to make 
the purchase it was held that there was 
only an offer to the Railway to purchase 


rl r no o Q an l n ^ out-right sale. (1958) 28 
Co ™ 29 (33, 34) (Punj). 

_ S7ki*« here a P erson we nt to the office of 
wmUH 1 se £Y ant end told him that he 
would pay him a certain amount if a cer- 
tam order was obtained for him the very 

♦ lt was held that his conduct 
’ to an ofl er of a bribe even 

toough he did not actually produce the 

0?B? y Bt the time * A 1955 Bom 61 (62) 

.i£?j A *etter by the Railway company 
signifying its readiness to pay a certain 
sum to the consignor in satisfaction of his 
claim was held not to contain a promise to 

amount but to contain only an 

mo r AH 157 le (158X Claim at that am ° Unt - A 

(19) Where a party in order to deposit 
money in & bank obtains the necessary 
forms from the bank, fills them up and 
sends the necessary money to the bank he 
makes the real offer and the acceptance of 
that which is to be by the bank takes place 
when it issues the deposit receipt. A 1942 
PC 6 (7). 

(20) A person by telegraphing a com¬ 
mission agent to buy certain number of 
silver bars and keep them with him offers 
the business of buying the bars as commis- 
sion agent and keeping them pending in- 

002 103) (DB)° deIlvery - A 1939 Bom 101 

(21) A circular by a bank to its debtors 
which does not signify to them its inten¬ 
tion to raise the rate of interest with a 
view to obtaining their consent to the in¬ 
crease but only intimates to them its uni¬ 
lateral decision to enhance the rate as from 
the date of the notice cannot be said to be 
proposal as defined in Section 2 (a). A 1958 
Cal 644 (646). 

(22) A term in a partition deed that in 
the event of anyone of the brothers wish¬ 
ing to sell his share of the house he should 
sell it to the other brothers at the market 
value Is not an offer itself but merely an 
undertaking to make an offer of sale upon 
the arising of certain contingency. A 1951 
Mad 396 (396). 

(23) Where the Honorary Secretary of a 

bank had an informal talk with a person 
to enquire whether he would purchase a 
land belonging to the bank on certain con¬ 
ditions but not as representing the bank 
and later made a report to the .bank that 
the person had assured to purchase the 
land It was held that what took place 
between the two was only an enquiry on 
the one hand and an assurance on the 
other. It could not amount either to an 
offer or a contract. A 1949 Nag 286 (288). . 

(24) Informal discussions by interested 
persons and Court of Wards, culminating in 
Court of Wards passing a resolution that if 
possible compromise should be effected in 
terms arrived at the discussion does not 
amount to an offer or an acceptance of an 
offer. The stage of making an offer and 
getting the acceptance would follow pass¬ 
ing of the resolution. A 1941 Oudh 529 
(539). 

(25) Where tenders are called for differ¬ 
ent commodities together, the fact that 
quotations in respect of only one commo- 
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Section 2 (a) — Note 1 (contd.) 

dity has been accepted would not amount 
to fresh offer In respect of other commodi¬ 
ties making it obligatory to call for fresh 
tenders in respect thereof. A 1962 Manipur 
47 (51, 521. 

(26) Where one person by a letter asks 
the consent of another to a certain tran¬ 
saction without stating the consideration, 
it does not become an offer. 1913 Pun LR 
No. 277, p. 929 (930) (DB). 

(27) In a suit where plaintiffs based their 
claim on a contract alleged to arise out of 
an offer made by the manager of defen¬ 
dants who said in a suit that if the plain¬ 
tiffs took into account a certain havala he 
would have to pay a certain amount to the 
plaintiffs, it was held that the statement 
only amounts to an expresssion of the con¬ 
sequences in law and not an offer. (1936) 
162 Ind Cas 327 (328, 329) (PC). 

(28) If the party to whom the offer is 
communicated by a party in Bombay re¬ 
sides or carries on business outside the 
jurisdiction of the Bombay High Court, the 
offer cannot be said to have been made 
within Bombay and therefore no part of 
cause of action in respect of that transac¬ 
tion can be said to have arisen within the 
jurisdiction of the Bombay High Court. A 
1951 Bom 249 (252). 

(29) Condition that tenderer should depo¬ 
sit money at any of the branches of Re¬ 
serve Bank — Tenderer depositing money 
at Branch C a place within jurisdiction cf 
Court — Tender accompanied by deposit 
receipt lodged at B, a place outside Court’s 
jurisdiction as required by terms of con¬ 
tract — Acceptance of tender at B and 
execution of formal document of contract 
at B — Court at C held had no jurisdiction 
to try suit on the contract. A 1966 Cal 259 
(263). 

(30) Telegram by defendant from Gorakh¬ 
pur to plaintiff communicating the rates of 
Tora — Plaintiff at Forbesganj writing to 
defendant to purchase certain quantity of 
tora — The defendant accordingly purchas¬ 
ing and communicating the fact of 
purchase — The contract was completed at 
Gorakhpur on the date when the Telegram 
of purchase was dispatched, plaintiff’s letter 
to the defendant to purchase tora was an 
offer and the communication of purchase 
by defendant was an acceptance of the 
offer — A suit on the contract would not 
lie in a Court which has jurisdiction over 
Forbesganj. A 1970 Pat 91 (93) (DB). 

(31) Offer and acceptance — Tender form 
including clause for arbitration with choice 
to tenderer either to refuse or to accept 
arbitration — Tenderer submitting tender 
for supply but rejecting arbitration — Ten¬ 
der is an ’offer’ only for supply — Gov¬ 
ernment sending letter of acceptance and 
again introducing arbitration clause — It 
amounts to counter offer of arbitration 
clause. ILR (1975) 2 Delhi 420 (424). 

2. Invitation to offer.— (1) A catalogue of 
the goods of a Company for sale is not a 
senes of offers but only an invitation for 
offers. A person ordering a certain article 


is the offeror and the Company is the ac¬ 
ceptor. (1909) 12 Oudh Cas 17 (20). 

(2) When a merchant or commission agent 
sends his quotations or terms of business it 
is not an offer but merely an intimation on 
his part of his readiness to transact business 
on those terms. The addition of the words 
"let us have your transaction once" will not 
convert it into an offer. A 1938 Nag 186 
(188) ** ILR (1954) 4 Raj 252 (256) ** 56 Bom 
324 (DB) ** A 1922 Lah 100 (101) *♦ A 1920 
Mad 177 (179) (DB). 

(3) Telegraphing lowest price on request 
is not tantamount to an offer but a mere 
invitation for an offer. A 1914 Low Bur 236 
(237) (DB). 

(4) A tender notice means only an invita¬ 
tion extended to the contractors for making 
offers. It does not amount to an offer or 
proposal. A 1962 Manipur 47 (50). ** (1974) 
1 WLN (UC) 37 (Raj). 

(5) Where a person in reply to an offer 
to buy his property at a certain figure 
states the he would not sell the property 
for anything less than a certain amount he 
thereby merely invites offers and does not 
make any offer to sell at the price men- 
tiond by him as the minimum. A 1951 SC 
184 (185. 186) 

(6) A bank by sending on request by a 
party, certain forms to be filled in by him 
if he proposed to deposit money with it 
only sends a quotation and not an offer to 
the party, a 1942 PC 6 (7). 

(7) Where an advertisement in a newspa¬ 
per by Railway Company invited tenders for 
certain contract and was not addressed to 
any particular person it was held that the 
advertisement did not constitute a proposal. 
A 1939 Oudh 249 (252) (DB). 

(8) Notice inviting tenders is merely gene¬ 
ral invitation to make offer. 1966 All LJ 
1118. 


(9) Letter communicating willingness to 
sell at a price in reply to an enquiry whe¬ 
ther the property is for sale, amounts to an 
offer and is not merely an invitation to an 
offer. A 1936 Cal 87 (89) (DB) ** (1964) 77 

Mad LW 458 (2). 


(10) In cases of invitations for orders a 
contract would come into being only when 
the invitee places an order and the invitor 
accepts the same. A 1954 SC 236 (238). 

3. Bids at auction sales.— (1) A bidder at 
an auction merely makes an offer to buy 
which he can withdraw until it is accepted. 
A 1922 Mad 486 (491) (DB) ** (1913) 19 Ind 
Cas 901 (905) (Cal) ** A 1965 Andh Pra 191 
(193) (DB) ** 1965 MPLJ 108 (DB) ** A 

1962 Mys 185 (187) (DB) ** A 1973 Madh 
Pra 24 (25) (DB). 


up ine nignest bid at an auction sale held 
subject to the condition that the sale will 
not be confirmed until receipt of orders 
fr £?V he Collector amounts only to an offer 
which could when accepted by the Collector 
become a concluded contract. The endorse¬ 
ment of the officer conducting the sale at 
the end of the bidding list stating that the 
sale has been concluded in favour of the 
highest bidder cannot override that condi- 
tion and bring about a concluded contract in 

nr 3 a 5^« nce Collector’s order. A 1923 

Mad 582 (582. 583) (DB). 


"A” in the citations .stands for AIR 
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(b) When the person to whom the proposal is made signifies his assent 
thereto, the proposal is said to be accepted. A proposal, when accept¬ 
ed, becomes a promise* * 


Section 2 (a) — Note 3 (contd.) 

(3) Forest auction sale — Highest bid oc- 
cepted subject to confirmation by compet- 
ent authority — No confirmation by auth- 
ority —- The bid not having been culminated 
i! 1 - bmdmg contract between the parties, 
the bidder cannot challenge the settlement 
made by the Government in favour of a 
third party, a 1975 Orissa 33 (34) (DB) 
((1970) 1 Andh WR 342 Diss.) 

Section 2 (b) 

. (1) The word 'promise* In the Act is used 
m a narrow sense to mean an accepted pro¬ 
posal. A 1939 Rang 86 (87, 88). 

(2) Definition of 'promise* shows that 
there must not only be a proposal but there 
must also be an acceptance of the proposal 
by other side. Conditional offer rejected by 
other party does not amount to a promise 
within Sec. 25 (3). A 1964 Orissa 111 (113) 

(3) ’Promise’ defined under clause (b) is 
not the same thing as an agreement which 
is defined under clause (e). A 1948 Sind 91 
(93) (DB). 

(4) When the parties negotiate a contract 
orally in the presence of each other or over 
telephone and one of them makes an oral 
offer, in making the oral acceptance the ac¬ 
ceptor must ensure that his acceptance is 
audible, heard and understood by the of¬ 
feror. The acceptance must be by such 
words which have effect of communicating 
it. A 1959 Madh Pra 234 (237). 

(5) After a proposal has been accepted 
and there is promise the promisor cannot 
resile from the promise. A 1925 All 271 (271, 
272) (DB) ** A 1962 Pat 372 (377) (DB). 

(6) Tender is an offer which is accepted 
when tender is accepted. Offer after accept¬ 
ance becomes promise. 1966 All LJ 1118. 

(7) A binding promise can be inferred 
from the circumstances of a case. A 1934 
All 271 (272). ** A 1959 Orissa 301 (304)** A 
1959 Madh Pra 234 (237). 

(8) An offer which is not accepted can¬ 
not bind the offeror especially when the 
contract was intended to be reduced into 
writing. A 1955 SC 468 (476). 

(9) An offer unless accepted by the of¬ 
feree cannot bind him with any obligation. 
Thus the mere making of an offer at the 
first opportunity to buy a property in the 
event of its sale by the offeror cannot com¬ 
pel the offeree unless he accepts the offer 
to buy the property when it is sold, a 1925 
Mad 120 (121). 

(10) An offer made during negotiations 

is no more than an offer and unless it is 
accepted, it cannot ripen into a completed 
contract binding on the offeree. (1970) 2 

Lab LJ 576 (581) (SC). 

(11) Seeking clarification of offer — 
Neither amounts to the acceptance of the 
offer nor to the making of a counter offer. 

A 1977 All 494 (496) (DB). 

(12) Acceptance of offer must be absolute 
and unconditional. A 1962 SC 378 (3S5). 

(13) Tender constitutes an offer which 
after acceptance and being embodied in a 


formal document becomes a contract. A 1966 
Cal 259 (263). 

(14) Tender — Material terms settled by 
tiie time of acceptance of tender — Contract 
becomes concluded even if tenderer required 
to execute an agreement after acceptance 
of his tender. A 1974 Mad 39 (42). 

(15) An , offer is accepted when 
acceptance is made in manner pre- 
scribed or indicated by the offeror. Where d 
bid is reserved for acceptance of the person 
who puts the property for sale by auction 
it is implicit that acceptance must, in the 
absence of any agreement to the contrary 
be communicated to the offeror. 1957 Nag 
LJ 637: 60 Bom LR 189. 

(16) Bids for right to collect Tehbazarl 
^ues were offers — Bid knocked down as 
the highest and confirmed by a resolution 
of Municipality was acceptance. A 1980 All 
143 (144). 

(17) A conditional offer lapses when the 
condition is not accepted by the offeree, 
A 1957 SC 95 (102). 

(18) Refusal to accept proposal to purchase 
•— N ot communicated for long time — Party 
not bound to purchase. 1971 WLN 31 
(DB) (Raj). 

(19) Acceptance of offer by telegram is 
valid. A 1963 Punj 372 (375). 

(19-A) Where an offer is made subject to 
condition and that offer is accepted, the per¬ 
son accepting the offer must be presumed 
to have accepted it with the condition so 
attached and he cannot be heard to say that 
though he accepted the offer he was not 
bound by the condition. A 1960 Pat 139 (143, 
144). 

(20) Offeree expressing non-acceptance of 
condition as modified by the offeror, by it¬ 
self is no rejection of original offer. A 1977 
All 494 (497) (DB). 

(21) Where a person receiving an offer 
through a letter remains silent he connot 
be taken to have accepted it by his silence. 

A 1941 Rang 270 (272). 

(22) A entering into certain forward 
transactions with B with agreement that 
contract forms if not returned unsigned 
with letter will be deemed to have been ac¬ 
cepted — A retaining contract forms — Held 
A’s conduct in not returning contract forms 
amounted to acceptance of proposal — Held 
further contract forms being in writing and 
prescribing compulsory arbitration amount¬ 
ed to arbitration agreement. A 1968 All 292 
(295). 

(23) The quotation of rates offered by a 
contractor, in response to tender notice, 
does not amount to an acceptance of offer. 

It is by the acceptance of any of the offers or 
proposals by the person calling for tenders 
that it becomes a promise or an agreement. 

A 1962 Manipur 47 (50). 

(24) Where a vendor of certain properties 
subiect to pre-emption offered to sell them 
to his co-sharers bv a notice and the co- 
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(c) The person making the proposal is called the "promisor”, and the per¬ 
son accepting the proposal is called the "promisee”; 


Section 2 (b) (contd.) 

sharers remained silent without expressing 
willingness to buy, it was held that the co- 
shares’ conduct amounted to a refusal to 
buy. A 1919 All 340 (342) (DB). 

(25) There cannot be an acceptance of an 
offer which has not come to the knowledge 
of the offeree. (1913) 11 All LJ 489 (492) *• 
(1959) 83 Cal WN 158 (DB). 

(26) Business offer — Not usual to accept 
it by a plaint — Acceptance cannot be by 
serving copy of plaint in a suit for specific 
performance through Court. A 1969 SC 1157 
(1159). 

(27) Reward offered for the search of a 
missing boy for whose search a servant was 
already sent cannot be claimed by the ser¬ 
vant though he found the boy out; the ser¬ 
vant did not undertake the search with 
knowledge of the offer and finding out by 
him does not amount to acceptance by con¬ 
duct. (1913) 11 All LJ 489 (493). 

(28) Notification issued by Government in¬ 
troducing system of minimum consumption 
of electricity and rate charged thereon. Res¬ 
pondents although protesting against the in¬ 
troduction of new system continuing to take 
electrical energy. Respondents by their con¬ 
duct accepted the terms notified in the noti¬ 
fication. A 1968 Pat 171 (DB). 

(29) The mere writing on bills of medical 
practitioners that interest at 1 per cent, per 
mensem will be charged cannot amount to a 
contract. A 1941 Oudh 254 (256, 257): 16 
Luck 701 (DB). 

(30) No single party can impose any term 
of contract upon the other, unless it is 
agreed to by the other party. Merely be¬ 
cause the letter on the top of which 'subject 
to Madras jurisdiction’ was printed, it could 
not become part of contract unless it was 
agreed to by addressee. A 1968 Andh Pra 
330 (332) : (1967) 1 Andh WR 445. 

(31) An offer unless it is communicated 
to the other party is not capable of accept¬ 
ance. Hence, where a party merely makes 
a mental resolve to make an offer but does 
not communicate it he cannot be said to 
have made any offer. A 1949 Nag 286 (288) 

(32) Where a letter addressed to a member 
of a Company offered him new shares and 
in the event of his renouncing, to his no¬ 
minee and on the member’s renouncing the 
nominee accepted the shares, it was held 
that a contract with the nominee was con¬ 
cluded even though the offer was made in 
the letter to the member. A 1938 Cal 423 
(428) 

(33) Before a party can be said to accept 
something other than the performance of 
the contract he must have the option to re¬ 
fuse to accept such satisfaction and to insist 
on performance as stipulated. ILR (1937) 1 
Cal 757 (763). 

(34) Where there was an offer by a letter 
which was accepted by a minute of the 
^ompany which did not incorporate all tha 
J£ ri ?^ contained in the letter, it was held 
xnat the only binding contract was that con- 

in the minute - A 1914 PC 48 (48). 

*aii ^-A) Where intention of offeror was to 
sea all the properties at a uniform rate ol 


price offeree cannot accept a portion of it 
and claim specific performance of that por¬ 
tion of contract. 1913 Punj LR No. 277, page 
929 (932, 933) (DB). 

(35) Where he plaintiff accepts the offer 
of the defendant to sell but seeks to add a 
further term, which the defendant refused 
to consider at the same time repeating the 
offer previously made, and the plaintiff ac¬ 
cepts the offer, the transaction of contract 
is complete and binding on the defendant. 
A 1938 Cal 343 (346) ** (1963) 65 Punj LR 
681 ** A 1961 Ker 21 (22) (DB). 

(36) If the making of the contract be part 
of the cause of action, it follows that the 
act of concurrence of either party which is 
essential to the contract, is itself a part of 
the cause of action, for without such act of 
concurrence the contract cannot come into 
existence. A 1931 Cal 659 (662) (DB). 

(37) On 2nd September 1957, defendants 
wrote to plaintiff as follows : 'I hereby agree 
to assign the said lease area cf 184 acres in 
your favour subject to your paying me one 
lakh and eighty thousand rupees at your 
option to be decided by you within three 
months from this date.” This offer was re¬ 
voked by defendant by letter dated 31st, 
October 1957, which reached plaintiff’s on 
6th November 1957. On 1st November 1957, 
plaintiff filed suit to enforce his contract 
Held : the promise to keep offer open for 3 
months was not supported by any considera¬ 
tion and defendant was at liberty to revoke 
the offer at any time before its acceptance 
by plaintiff. Such revocation was made by 
letter dated 31-10-1957 which reached plain¬ 
tiff by 6-11-1957 before which date plain¬ 
tiff did not accept the offer either orally or 
by any letter sent to defendant. A 1969 
SC 1157 (1159). 

(38) Where the offeree wrote to the of¬ 
feror that defects in the tender submitted 
may be rectified so that it may be fit for 
consideration, it was only an opportunity 
given to the offeror and not a counter offer 
A 1977 All 494 (497) (DB). 

Section 2 (c) 

(1) Under Section 2 (c) a 'promisor’ or a 
promisee is a 'person’ and considering the 
object of the Act the word ’person’ must be 
given such an extended sense that it will 
include governments also. A 1956 All 303 
(384) (DB). 


(2) No man can in his own right be under 
any obligation to himself. Therefore where 
hat-chita is executed by a person in favour 
of himself and some others, such person 
cannot in law become a promisee and the 
portion of the debt due to himself will stand 
discharged by the doctrine of merger A 1041 
Cal 595 (597) (DB). S 
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they may be entitled to claim what their 
ancestor could have claimed do not become 
the promisees themselves. Similarly an as- 
si^nee of a promisee does not become the 
promisee himself simply because he could 
claim what his transferor himself could have 
claimed. A 1939 Mad 818 (821) (DB) 

(4) The promisee must include the repre¬ 
sentative of a deceased promisee as a person 
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(d) When, at the desire of the promisor, the promisee or any other person 
has done or abstained from doing, or does or abstains from doing, or 
promises to do or to abstain from doing, something, such act or abstin-. 
ence or promise is called a consideration for the promise; 


Section 2 (c) (contd.) 

to whom the offer of performance can be 
made. (1908) 4 Mad LT 335 (336). 

(5) There can be no agreement to form 
a partnership by the same person acting in 
different capacity. He cannot be both the 
promisor and the promisee. A 1957 Mad 8 
( 12 ). 

(6) At a meeting between the mortgagees 
and the family of A and B who were the 
co-mortgagors it was agreed that A and B 
should execute a sale deed in favour of the 
mortgagees in respect of certain properties 
including the mortgaged properties. It was 
also agreed that the mortgagees would re¬ 
convey the properties to B’s wife provided 
she paid the expenses of reconveyance. The 
mortgagors subsequently sent a letter to the 
mortgagees stating these terms to which the 
mortgagees replied accepting the arrange¬ 
ment and stating that they would reconvey 
the mortgaged items at the cost of mortga¬ 
gors. It was held that the promisee under 
the arrangement was the wife of B and that 
was in no way affected by the statement in 
the letter of acceptance that the property 
would be reconveyed at the cost of mortga¬ 
gors on their demand. A 1953 SC 443 (446). 

SECTION 2 (d) — SYNOPSIS 

1. "At the desire of the promisor.** 

2. Consideration need not be to the bene¬ 

fit of the promisor. 

3. Consideration may proceed from third 

party. 

4. Compromise as consideration. 

5. Consideration to one co-promisor is 

consideration to all. 

6. Essentials of consideration. 

7. Evidence as to consideration. 

8. Forbearance. 

9. Future promise as consideration. 

10. Consideration for a promise to pay sub¬ 

scription. 

11. Past consideration. 

12. Suit by strangers to contract. 

1. "At the desire of the promisor.**— 

(1) The words "at the desire of the promi¬ 
sor” in Section 2 do not necessarily con¬ 
template a promisor who, at the time, pos¬ 
sesses contractual liability. (1906) 16 Mad 
LJ 422 (423) (DB). 

(2) Promise to pay at some indefinite 
time is no promise made "at the desire of 
promisor." The words 'at the desire of the 
promisor’ imply a promise which has a real 
effect conducing to the contract. A 1926 
Bom 54 (54, 55) (DB). 

(3) Where the plaintiff company under an 
agreement with the joint grantees of a 
mining concession undertook to manage and 
develop the right comprised in the licence 
for remuneration and also agreed to finance 
the concern and recover the amount from 
the sale proceeds of the ores shipped or dis¬ 
posed of, it was held that any advance 
that the plaintiff company made was not 
done at the request of the concession hol¬ 
ders but was made in consideration of the 


agreement. (1912) 17 Ind Cas 256 (257) (DB) 
(Mad). 

(4) Coal was consigned to company by 
colliery on orders and sanction of Deputy 
Coal Commissioner (Distribution) under 
Colliery Control Order, 1945. An order in¬ 
timating the same and sanction of a priority 
supply of wagons for transport of the Coal 
was intimated to Eastern Railway — Coal 
was loaded by the colliery — Colliery was 
acting as an agent of the company for the 
purpose of arranging for transport of coal 
in which the property had under orders of 
Coal Commissioner passed to the company 

Company was liable for demurrage A 
1969 SC 193 (197). 

(5) Where a depositor drew a cheque upon 
a bank for an amount bigger than there 
was money to his credit and the bank had 
to pay the amount of the cheque because of 
their own mistake and not because there 
was any request from the depositor to hon¬ 
our his cheque, it was held that there was 
no consideration for the promise to pay the 
amount paid out by mistake by the bank 
obtained from the depositor subsequently 
and by misrepresentation of facts also. A 
1958 Andh Pra 605 (607). 

(6) Where the defendant promised to bring 
a thakur to plaintiff’s house on a certain 
day but there was no evidence that he had 
asked the plaintiff to invite guests and feed 
them in consideration of his promise to 
bring the thakur, it was held that his pro¬ 
mise being not one supported by considera¬ 
tion he was not liable for damages for the 
breacn of the promise. A 1929 Cal 369 (370). 

(7) By an agreement in writing the defen¬ 
dants promised to pay the plaintiff a com¬ 
mission on articles sold in a market Huma 
Ganj, in consideration of plaintiff having 
expended money in construction of the Ganj. 
Plaintiff constructed Ganj at the request 
of the Collector. In a suit filed by plaintiff 
to establish the agreement, it was held that 
the construction of Ganj was not "at the 
desire” of defendants so as to constitute a 
consideration as defined in Section 2 (d) and 
the agreement was therefore void for want 
of consideration. (1881) 3 All 221 (228) (DB). 

(8) Where A executed a patta in favour of 
B on receipt of selami and execution of a 
kabuliat by B agreeing to pay rent to A and 
B in the course of the same day executed 
an ekramama undertaking to convey and 
release his interest on repayment of the 
amount paid as selami within six years, it 
was held that as the act of granting lease 
by A was done at the desire of the promi¬ 
sor B under the ekrarnama the promise of 
B to convey was supported by considera¬ 
tion. A 1957 Cal 92 (94) (DB). 

(9) Where a person advanced money to 
the son on an undertaking given by the 
father and obtained promissory notes for 
the amount advanced it was held that these 
pronotes were without consideraion inas¬ 
much as the advances were not made at the 
desire of the son who was the promisor un¬ 
der these pronotes. A 1948 PC 150 (155). 
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(10) Where one N performed the loilena 
ceremony of J’s daughter and although it 
was not clear as to who asked her to per¬ 
form it there was little doubt that she in¬ 
sisted on getting a village for performing it 
and J who refused to give her a village 
however agreed to pay a guzara, it was held 
that she performed the ceremony at the de¬ 
sire of J and that his promise to pay guzara 
was in consideration of that. 1950 All LJ 
168 (172) (DB). 

2. Consideration need not be to the bene¬ 
fit of the promisor.— (1) It is not necessary 
that promisor should benefit by considera¬ 
tion. A 1926 Nag 149 (151) ** A 1934 All 271 
(272) ** 1967 Raj LW 383. 

(2) Consideration need not be to the bene¬ 
fit of the promisor — The fact that the 
money borrowed under a pronote was not 
used by its executant but by another for 
whose use it had been borrowed by the 
executant does not mean that so far as the 
executant is concerned the pronote is not 
supported by consideration. 1969 Mer LR 34 
(SC). 

(3) If the promisee does some act by which 
a third person is benefited which he would 
not have done but for the promise the con¬ 
sideration is sufficient. A 1918 Cal 816 (816) J 
45 Cal 774 (DB) ** A 1934 All 271 (272). 

(4) Agreement to pay money to third per¬ 
son is valid consideration for contract. 
(1809) 1 Ind Cas 572 (572, 573) (DB) (Cal). 

(5) An agreement to pay a debt due from 
a third person is supported by good consi¬ 
deration and can be enforced against the 
promisor. A 1937 Lah 484 (484). 

(6) Promise to perform existing contract 
with third person can be good and valid 
consideration for another contract. A 1970 
Madh Pra 40 (47, 49). 

(7) The release by the creditor of the 
original debtor on the undertaking given by 
another to pay the debt furnishes good con¬ 
sideration for the contract which the new 
debtor enters into with the creditor. A 1934 
Lah 789 (790). 

(8) Where a municipality accepting the 
offer of the government to bear half costs 
introduced the scheme of compulsory and 
free education it was held that there was 

agreement with the government support- 
by consideration which consisted in the 
advantage gained by a section of the Gov- 
ernments subjects. A 1934 Bom 277 (281, 


(9) The rule regarding lack of mutuality 
is not without exceptions or apparent ex¬ 
ceptions; one such exception is of a contract 
where one party has an option by the exer¬ 
cise of which the other party, becomes 

/SJJ?J d /T^?»x Perform his P art -’ A 1967 Mad 375 
Vo7y) (DB). 

(10) An agreement to reconvey was sup- 

A? r !, ed o^ y 4he eler nent of mutuality. A 1964 
Mad 219 (220, 221) (DB). 


3. Consideration may proceed from thi 
party.-— ( 1 ) The consideration for a prom 
need not necessarily move from the promis 
out may move from a third party A It 

^* at A 4 ?L c (4 o 5) (DB) ** A 1940 R ang 91 (! 

4 * ”36 S?" 1 344 (351) (DB > ** A 1930 i 

n«ftA 43 5 ) A 1923 Mad 434 (**35) 

Mad LJ 329** d 351 (354) (DB) ** (19 « 5 


(2) The general rule is that although con¬ 
sideration for an agreement may proceed 
from third party, stranger to the agreement 
cannot sue upon it. A 1943 Sind 190 (192) 
(DB) ** A 1957 Bom 276 (279) ** A 1957 
Punj 169 (170) ** A 1953 Cal 366 (367) ** 56 
Cal WN (4DR) 91 (97) ** ILR (1945) Nag 581 
(DB) ** A 1945 Nag 60 (63) ** ILR (1941) 2 
Cal 576 (DB) ** A 1938 Rang 35 (38) ** A 
1935 Lah 354 (357) (DB) * *A 1932 Mad 457 
(457) (DB). 

TSee also A 1956 Mad 316 (319) (DB) ** 
A 1957 Trav-Co 189 (192) ** A 1947 All 110 
(114) (DB).l 

[But see A 1931 Pat 114 (125) (DB) (Per¬ 
son having beneficial interest under contract 
can sue in equity to enforce although he 
himself is stranger to contract.) ** A 1939 
Pat 194 (196) (DB) ** A 1936 Cal 67 (68) 
(DB) ** 164 Ind Cas 477 (481) (DB) (Cal) 
** A 1934 Cal 682 (696) (DB) ** A 1932 Lah 
566 (570) (DB).l 

(3) In marine insurance broker’s under¬ 
taking to pay premium is consideration 
though it moves from a third person. A 1926 
Bom 82 (85). 

(4) A family arrangement may be upheld 
even if the consideration moves from a 
third party. A 1954 Orissa 80 (84) (DB). 

(5) A single consideration may support 
more than one promise and may move from 
the promisee or any other person. A 1957 
Cal 92 (95) (DB). 

(6) A consideration moving from third 
party who is a minor is no consideration. A 
1949 Bom 215 (217). 

4. Compromise as consideration.— (1) The 
compromise of doubtful rights is a sufficient 
basis of and forms a sufficient consideration 
for the agreement. A 1935 Cal 263 (266) 
(DB) ** A 1918 PC 287 (291) ** A 1925 Pat 
68 (94) (FB) ** A 1957 Assam 10 (13) (DB) 
** A 1937 Lah 708 (709) ** A 1934 Oudh 

442 (2) (444) *♦ A 1960 All 446 (448). 

(2) Family arrangement as such can be 
arrived at orally. Its terms may be record¬ 
ed in writing as a memorandum of what 
had been agreed upon. A 1966 SC 292 (295). 

(3) Parties can arrange to avoid necessity 
for legal proceedings and such arrangement 
is supported by sufficient consideration. 
(1809) 4 Ind Cas 513 (516). (DB) (Cal) ** A 
A 1934 Lah 163 (163). 

(4) No doubt a family arrangement which 
is for the benefit of the family generally 
can be enforced in a Court of law. But be¬ 
fore the Court would do so, it must be 
shown that there was an occasion for ef¬ 
fecting a family arrangement and that it 
was acted upon. A 1965 SC 825 (828). 

(5) Courts give effect to a family settle¬ 
ment upon the broad and general ground 
that its object is to settle existing or fut¬ 
ure disputes regarding property amongst 
members of a family. The word 'family’ in 
the context is not to be understood in a 
narrow sense of being a group of persons 
who are recognised in law as having a right 
of succession or having a claim to a share 
in the property in dispute, a 1966 SC 323 
(329). 

(6) The consideration for the family ar¬ 
rangement may be preservation of the 
family property, preservation of the peace 
a P (4 . honour of the family or the avoidance 
of litigation. A 1954 Orissa 80 (84) (DB) ** 


590 [S 2 (d) N 5-6] 


Section 2 (d) — Note 4 (contd.) 

A 1959 All 473 (481) (DB) ** A 1959 Assam 
109 (110) (DB) ** A 1959 Punj 434 (439) 
(DB) ** ILR (1959) 9 Raj 253. 

(7) Family settlement entered into, to 
avoid the possibility of a future dispute, is 
supported by consideration. A 1919 Oudh 105 
(109) (FB) ** A 1964 Andh Pra 326 (329) 
(DB) ** A 1959 All 473 (481, 482) (DB). 
(Family settlement does not involve any 
sort of transfer.) 


(8) If bona fide disputes, present or pos¬ 
sible which may not involve legal claims 
are settled by a bona fide family arrange¬ 
ment which is fair and equitable the family 
arrangement is final and binding on the par¬ 
ties to the settlement. A 1976 SC 807 (813). 


(9) For the validity of a family arrange¬ 
ment where there are no family disputes 
to be settled it is also essential that there 
must be mutuality in the agreement arrived 
at between the parties; that is to say, some 
consideration, howsoever small, must pass 
from the side of the person upon whom a 
right in property is sought to be conferred 
and mere love or affection between the 
members of the family is not enough. A 
1965 Pat 87 (91, 92) (DB). 

(10) A family arrangement to be good 
need not necessarily be a compromise of 
doubtful rights. A 1959 All 473 (481) (DB). 

(11) Settlement of a doubtful claim for 
maintenance is not void for want of con¬ 
sideration. A 1931 Nag 197 (198). 

(12) ’Valuable consideration’ does not 
mean sufficient consideration. Transfer for 
consideration, whatever its extent, will be 
for valuable consideration in the eye of 
law. 1966 BLJR 739. 

(13) Composition followed by partial ac¬ 
ceptance is consideration. A 1929 Sind 153 
(154) (DB). 

(14) In a suit based on an agreement re¬ 
cording a compromise arrived at between 
the parties for the settlement of outstand¬ 
ing disputes in relation to the estate of de¬ 
ceased person, the question whether any 
consideration moved from the plaintiff to 
support the agreement depends upon whe¬ 
ther he had a bona fide claim to the pro¬ 
perty which was the subject of the agree¬ 
ment of compromise. A 1948 PC 7 (7). 

(15) Compromise is agreement to put an 
end to dispute and to terminate or avoid 
litigation, and real consideration is not 
sacrifice of right but abandonment of 
claim. A 1916 Cal 843 (857) (FB) ** A 1933 
Pat 306 (396) (DB) ** (1909) 1 Ind Cas 573 
(579) (DB) (Cal). 

(16) If there was a compromise of the 
dispute between the parties in order to 
render the compromise valid it is not 
necessary in law for either party to relin¬ 
quish his rights because the very fact that 
parties enter into a compromise for the 
purpose of peace and avoiding litigation is 
consideration for the compromise. (1909) 4 
Tnd Cas 133 (2) (134) (DB) (Bom) ** A 1959 
Assam 109 (111) (DB). 

(17) A compromise of litigation by way of 
family settlement is in no sense an aliena¬ 
tion. A 1966 SC 323 (329). 

(18) Where three brothers and their mo¬ 
ther were parties to a family arrangement 
orally and an agreement incorporates the 
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statements of the three brothers only the 
fact that mother’s statement was not re- 
corded in the agreement does not invalidate 
the arrangement. A 1966 SC 292 (294) 

. - Cl 9 > Ev-icienc® may be led in to’show 
tnat the real consideration for a deed of 
agreement is the settlement of doubtful 
rights. A 1935 Cal 368 (384) (DB). 

(20) A settlement of accounts is a good 
consideration for a fresh agreement to pay 

the ascertained amount. 1949 Jaipur LR 161 
(165) (DB). 

(21) Where a promissory note was exe¬ 
cuted for a consideration of the debt due 
on accounts the fact that the amount was 
not credited in the accounts does not make 
it void of consideration. A 1950 Kutch 24 
(26, 27). 

5. Consideration to one co-promisor is 

consideration to all.— (l) Consideration paid 
to one of several joint promisors is suffici¬ 
ent consideration to support a promise to 
pay made by others. A 1914 Mad 41 (41) 
(DB) ** A 1929 Lah 466 (467) ** A 1928 

Bom 316 (318) (DB) ** A 1926 Nag 149 (152) 
** A 1922 Mad 23 (24) (DB) ** (1962) 2 
Andh WR 276 (278) (DB). 

6. Essentials of consideration.— (1) Consi¬ 
deration is what moves from the promisee 
whether it be an advantage to the promisor 
or detriment suffered by the promisee. A 
1936 Mad 978 (980) (DB). 

( 2 ) To constitute consideration, there 
must be an act, abstinence or promise on 
the part of promisee or some other person 
at the desire of promisor. (1875-77) 1 All 
309 (311) (DB). 

(3) Consideration is what a party gets in 

return for what it gives to the other party 
under a contract. (1974) 76 Bom LR 156 

(162). 

(4) The defendant (promisor) entered into 
an agreement to sell the suit land to the 
plaintiff, (promisee) ’’when the latter would 
pay a certain sum to the former.** The ex¬ 
pression when the plaintiff (promisee) 
would pay a certain sum to the defendant 
(promisor) does not mean a firm and un¬ 
equivocal obligation on the part of the 
plaintiff to pay the amount "at the desire 
of the promisor.” Thus, the agreement does 
not constitute consideration and is there¬ 
fore void. (1973) 14 Guj LR 498. 

(5) Reciprocity of obligations is not of 

the essence of consideration. An Act done 
or forbearance made in return for a uni¬ 
lateral promise is a sufficient consideration 
to support the promise. A 1957 Cal 92 (94) 
(DB) ** A 1943 Oudh 89 (90). . 

(6) A consideration to be valid must be 
’’good or valuable" in the sense in which 
these words appear in English Law though 
these words do not appear in the Contract 
Act which speaks only of unlawful and 
lawful considerations. A 1915 Mad 528 (529) 
(DB). 

(7) Consideration means something which 
is of some value In the eye of law. It must 
be real and not illusory, adequate or not, 
adequacy being a matter purely for con¬ 
tracting parties to decide and to agree 
upon. Alienation requiring alienee to dis¬ 
charge debts and maintain wife of alienor, 
is for value. A 1961 Mad 405 (407). 

(8) A consideration must be valuable and 
not superficial: it must be material and 
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Section 2 (d) — Note 6 (contd.) 
not sentimental or imaginary. It must be a 
material detriment to the promisee or a 
benefit to the promisor. 1977 Rajdhani LR 
26 (27). 

(9) A valuable consideration may consist 
either in some right, interest or profit ac¬ 
cruing to one party or some loss or respon¬ 
sibility suffered or undertaken by other. A 
1918 Bom 183 (184) (DB). 

(10) The expression "valuable” is implied. 
Consideration shall be ''something which 
not only parties regard but the law can re¬ 
gard as having some value; consideration 
may be negative or positive. Where the 
mortgagees under a trust were obliged to 
pay certain sum to charity and in discharge 
of such obligation they transferred the 
mortgage interest to charity, the transfer 
was held to be for valuable consideration. 
A 1966 SC 193 (197). 

(11) The consideration required to sup¬ 
port a promise may consist of any damage 
or any suspension or forbearance of his 
right or any possibility of a loss occasioned 
to the plaintiff by the promise of another, 
though no actual benefit accrues to the 
promisee. A 1918 Mad 311 (312) (DB). 

(12) A meritorious and a gratuitous con¬ 

sideration such as natural love and affec¬ 
tion or obedience and submission by way 
of respect cannot be a good consideration 
or valuable consideration. A 1955 Pat 458 
(462) (DB) ** A 1979 SC 843 ** 1977 All 

WC 531 (533). 

(13) The legal term 'consideration’ does 
not mean payment of money only. Where a 
person executes a handnote in favour of a 
Bank on the basis of which he receives a 
substantial benefit of having current over¬ 
draft account with the Bank, the handnote 
cannot be said to be without consideration. 
A 1953 Tripura 10 (10). 

|See also A 1950 All 632 (636, 637) (DB). 

( Price” is not necessarily cash considera¬ 
tion. Sale deed executed partly for arrears 
of maintenance and partly for the charge- 
holder surrendering her right the entire 
consideration is one which could not be ex¬ 
pressed in terms of money. )1 

< 14 > to perform existing contract 

with third person can be good and valid 

S? n JL de ^ atior \> for an °ther contract. A 1970 
Madh Pra 40 (49). 

Hoii+L« r °A lni , S o^o 1 to ,i narry is valuable consi- 
deration. A 1970 Mad 113 (116). 

T . he . mera doing of a thing which a 
person 13 already legally bound to do is no 
consideration for a new promise in his 

A 1915 Mad 528 (529 > (DB) ** A 

(512) ° riSSa 80 <84> <DB) ** A 1933 A11 511 

(jP Where the mortgagors are already 

L al obligation by virtue of the 

dn^ th i e mor ^age, to pay the Interest 
regularly, a fresh undertaking to pay 

con^M nte f est regularly cannot form a good 

tinn l^ r +K 10n l or - ai ? a £ ree ment for reduc- 

ra ^ e of interest payable A 1948 
Oudh 152 (154) (DB). y ‘ A 

+lo ( * 8) . The grant of a permit to an associa- 
anv oor, e vi traC £ hmestone cannot constitute 
SF/hf COnsl ^ ration in Iaw if it confers no 
T Rht on the association which it did not 


already possess under its prospecting 
licence. A 1954 All 393 (397) (DB). 

(19) Motive is distinct from and therefore 
cannot become the consideration for a con- 
tract. A 1936 Mad 978 (980) ** A 1926 Cal 
59 (63) (DB). (Amount paid so that com¬ 
plainant may drop a criminal prosecution 
for embezzlement was not consideration for 
dropping down the prosecution but provid¬ 
ed only a motive.) 

( 20 ) Consideration and motive — Helin- 
quishment by sons of their coparcenery in- 
£ r fst in property in favour of father — 
Father to give up his right to receive 
monthly amount from sons — Father’s giv¬ 
ing up right held not consideration but mo¬ 
tive. A 1970 Mys 270 (276) (DB). 

(21) A single consideration cannot be 
made by force of the definition in the Con¬ 
tract Act, to support an indefinite series of 

S ^F S ^f n A, CO , ntracts - < 1910 > 8 Ind Cas 302 
(2) (305) (Mad) ** A 1928 All 440 (441) (FB). 
(Consideration received by a minor cannot 
be good consideration for fresh promise by 
him after attaining majority.) 

(22) Suit for recovery of amount due on 
Bahi accounts against N brother of G. G 
opened accounts and died subsequently. His 
estate came into the possession of N. N had 
gone mto account books, acknowledged 
their correctness and undertook to pay in¬ 
terest but subsequently pleaded want of 
consideration. Held, that undertaking to 
pay the amount due on the accounts by N 
discharges the estate of G from liability and 

? jy a ? OR a /, sufflcie nt consideration. A 
1932 Lah 135 (136) (DB). 

(23) An option to repurchase reserved to 
a vendor under a conveyance can be re¬ 
garded as an irrevocable offer by the ven- 
d , e n e H r econvey the property on the terms 
and conditions specified therein. The con- 
sider ati on for S uch an offer is the benefit 
received by the vendee under the original 
conveyance. A 1965 Mad 506 (507) (DB). 

(24) Sale-deed with condition to reconvey 
land — Ostensible sale itself is considera¬ 
tion for agreement to recovery and agree¬ 
ment is valid. A 1974 Guj 19 (23). 

(25) An undertaking given by the mort- 
gagoe in the mortgage deed to pay off the 
debts of the mortgagor constitutes good and 
sufficient consideration for the mortgage so 

Mad aS 77 th (78) m ° rtgag0r iS Concerned - A 194; * 

n Agreement to reconvey was sup- 

ported by consideration since the sale itself 

Mad e 219 (22 C o! n 2 t i?, t ^ B c ° nsid «'ation. A 1964 

< 2 7> Where, under a compromise, a party 
received certain advantages by paying 
some amount to the other party, such pay¬ 
ment could not be said to be without ccL 

Sld ^R? tl A n " A + 1960 Raj 237 (240 >- 

(38) A mortgage executed by a maior in 
ceTtain'debFs F^cJFred^y 6 ^ 0ff 

during his mi^orUy d ls by a perfeaTy 

Wf*. !K", W2£5 

sille hnnHc ? the debtor under certain 

earning At r ,?? ults in those bonds be¬ 

coming unenforceable and therefore, there 
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is good consideration for the mortgage 
executed by the debtor. A 1923 Oudh 3 (4). 

(30) Marriage contracted by a person in 
consideration of a promise made to him 
constitutes a valuable consideration for the 
promise. A 1970 Mad 113 (117). 

(31) Alteration of his position by one 
person constitutes good consideration for a 
promise on the faith of which he has so 
altered his position. A 1925 Cal 94 (97) 
(DB). 

(32) A smaller sum of money advanced 
can validly constitute the consideration for 
an acceptance of liability for a bigger 
amount by the debtor. A 1924 Oudh 193 
(195). 

(33) Agreeing to accept lesser amount 
than what is provided by judicial order 
constitutes valid consideration. A 1966 Raj 
163 (164). 

(34) Where one brother at the request of 
the other agrees to place his interest in 
the joint property in the hands of the 
Court of Wards for liquidation of the debts 
incurred by the latter and also forgoes a 
large part of his share in the profits dur¬ 
ing the period of the management by the 
Courts of Wards and further abstains from 
suing his brother for accounts on the ter¬ 
mination of the management by the Court 
of Wards there is consideration for the re¬ 
linquishment of his proprietary interest in 
the estate by the other brother. (1895) 17 
All 264 (269, 270) (DB). 

(35) Vendor’s letter to vendee stated that 
agreement of conditional sale was settled 
between them but in application for regis¬ 
tration, sale deed was referred as uncondi¬ 
tional sale deed. Agreement is not without 
consideration on account of such discre¬ 
pancy. A 1965 Madh Pra 275 (283). 

(36) A entering into contract of employ¬ 
ment with a company at the instance and 
request of B who was its manager, B exe¬ 
cuting promissory note in favour of A for 
balance of remuneration due to him — It 
was held that there was sufficient conside¬ 
ration to execute the note in question. A 
1965 Ker 155 (156). 

(37) a debt to which the promisee has 
no legal right, as for instance, where it 
was assigned to him in spite of the prohi¬ 
bition contained in law, cannot constitute a 
valid consideration for a promissory note 
executed by the debtor to that person. A 


1956 Mad 692 (693). 

(38) Decision of the dispute or a point at 
issue is the consideration for an agreement 
to refer to arbitration and be bound bv j 
decree passed in terms of an award an 
that is a valid consideration sufficient to 
sustain a contract. A 1952 All 882 (88o) (FBh 

(39) Mortgage executed to make good to 

mortgagee the loss sustained by him t r 
having lost a property by pre-emption ia 
valid and is supported by consideration. A 
1925 Oudh 215 (216) (DB). 


(40) Acceptance of the responsibility for 
conducting the religious ceremonies in a 
temple is a valuable consideration recognis¬ 
ed by law and that is sufficient to support 
the gift of a property to the person who 
accepts the responsibility. A 1918 Bom 183 
(183, 184) (DB). 


(41) Co-sharers of a patti agreeing not to 
enforce their right to collect their share of 
arrears of rent and to allow one of them¬ 
selves to collect the same is consideration 
to support the promise of the latter to pay 
the former their share even if the collection 
of the arrears become barred by limitation 
by his default. A 1944 Nag 307 (308). 

(41 A) Consideration for an agreement to 
maintain illegitimate child is not unlaw¬ 
ful. A 1966 Raj 163 (164). 

(41B) Oral award though not capable of 
enforcement, can form valid consideration 
for a negotiable instrument. A 1962 Raj 
231 (243) (DB). 

(42) Where there was a dispute between 
A and B as to right to receive way leave 
rent from C, and at the desire of B, C 
agreed to pay and actually paid rent to B 
on his executing an indemnity bond the 
bond was for lawful consideration. A 1963 
Pat 160 (162) (DB). 

(43) A person under arrest in execution 

of a decree by a Court having no jurisdic¬ 
tion to make it, gave the holder of such 
decree a bond for the amount of the decree 
and a small amount for stamping and pre¬ 
paration of this bond, so that he might be 
released from arrest. It was held that such 
a bond was given without consideration as 
the small amount paid for stamping and 
preparation of the bond was not "conside- 
ration” in legal sense. (1882) 4 AH 352 


(355) (DB). 

(44) The limitation imposed on trustees 

to deal with the trust property as required 
by the trust deed cannot be considered to 
be a consideration for the transfer of the 
property to them and hence the trustees 
cannot be called transferees of the trust 
property for a valuable consideration. A 
1923 Oudh 80 (86) (DB). „ 

(45) Transfer subject to a charge — Pay¬ 
ment towards satisfaction of the charge, 
held was a part of consideration for sale. 
A 1972 Delhi 131 (133) (SB). 

(46) Agreement between A and State 
Government — A becoming purchaser of 
Tendu leaves — A entitled to apply for re¬ 
newal of agreement for next season on 
condition that if he did so he would be 
bound by his offer till its acceptance or 
rejection by Government — ' Condition 
'•ould not be said to be without considera¬ 
tion. A 1980 Madh Pra 91 (93) : 1980 MPLJ 
227 (ID 13) 

7. Evidence as to consideration.— (1) Sec¬ 
tion 92 of Evidence Act does not prohibit 
the disproof of a recital in a contract as 
to the consideration by showing that the 
actual consideration was something differ- 
that allPf?Pd 5 Mad 6 (8) 


(DB). 

(2) Recital in a contract that vendor has 
received consideration can be disproved by 
him, by proving a collateral agreement to 
the effect that money was to remain with 
the vendee for a specific purpose. (1900) 22 
All 370 (375) (PCI. 

(31 Although a mere recital in a deed by 
itself cannot be proof of payment of con¬ 
sideration still where the transaction hap¬ 
pens to be an old one any little evidence 
in supDort of it would be enough to hold 
the recital to be proved. A 1950 Hyd 50 
(51). 
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- (4) Onus of proving that there was no 
consideration rests on a person who denies 
it A 1932 Lah 135 (136) (DB). 

(5) No oral evidence admissible to prove 
variation of consideration. A 1965 Mad 147 
(149) (DB). 

(6) When execution of a document and 
receipt of consideration has been admitted 
at registration the burden of proving non¬ 
receipt of consideration falls upon the 
party who makes such allegation. (1905) 27 
All 71 (72) (DB) •* (1896) 23 Cal 950 (955) 
(PC). 


(7) When a defendant-vendor admits the 
execution and registration of a sale deed, 
but denies the receipt of the consideration, 
it is for the plaintiff purchaser who is 
kept out of possession to prove that the 
consideration money was paid. (1886) 8 All 
641 (643) (DB). 

(8) Where the price has been inflated to 
avoid pre-emption and the price is clearly 
beyond the reasonable market value, the 
vendee must show the actual payment of 
consideration and explain why an abnormal 
price was given. A 1919 All 340 (342) (DB). 

(9) in an agreement to reconvey pro¬ 
perty the reciprocity between the parties 

(120) (DB? ° f consideration A 1931 A11 113 

(10) Where the consideration of a bond 
is not described but is said to be a previ- 

us account, it is not necessary to produce 

. proof of consideration of the 
If bond is proved that should be 
enough. A 1950 Kutch 80 (80). 

ronWi*55* * hat document does not 
HcPif 311 terms of a contract is not 

cnnciril^ . s . ufflcie f 1 t to su ® upon the original 

consideration without producing the docu- 

f 61 (62). 

inp 1 nnr^ir^ re *■ document is not silent regard- 

ditlomn sldera *i, on °P al evidence to prove ad- 

men? L £ ? ,de 5? tion n °t recited in docu- 
ment is not admissible. A 1965 Mad 147 


(3) Agreement not to file appeal against 
ejectment decree if tenant was given time 
to vacate — There is good consideration 
for agreement. A 1969 Bom 221 (223, 224) 

(4) An agreement not to appeal, consi¬ 
deration for which is the mutual consent of 
parties to refer the matter in dispute to 
Court as an arbitrator, is binding. A 1915 
Mad 1074 (1074). 

(5) The promise or undertaking on the 
part of a decree-holder not to execute his 
decree, or the acceptance by him of a bond 
or mortgage or other similar contract as 
satisfaction of the decree is undoubtedly a 
consideration within the meaning of Sec¬ 
tion 2 of the Contract Act. (1885) 7 All 124 
(131) (DB) ** A 1925 Nag 455 (456). 

(6) Creditor forbearing to enforce execu¬ 
tion and allowing time to pay at the re¬ 
quest of the debtor is good consideration 
for a verbal promise by the debtor to pay 
the debt. The verbal promise constitutes a 
fresh contract. A 1921 Cal 67 (69). 

(7) Forbearance even if it is one shown 

in the case of a person other than the 
promisor himself can constitute good con¬ 
sideration for the promise. (1912) 15 Oudh 
Cas 314 (315) ** a 1941 Pesh 6 (7) (DB). 

(8) Release of principal debtor is good 
consideration for undertaking liability by 
another. A 1916 Cal 740 (740) (DB). 

(9) Acceptance by creditor of sole liabi¬ 
lity of one of two joint debtors is good 
consideration for agreement to discharge 
other debtor. A 1936 Rang 396 (398) (DB). 

(10) Where A and B executed a pronote 
for the decretal amount against A alone, 
the abandonment by the promisee of his 
decree against A is a consideration for B's 
liability. A 1942 Mad 134 (136) (DB). 

(11) Agreement for forbearance to sue 
need not be for any definite time and it is 
enough if implied request for forbearance 
be inferred. A 1919 Mad 528 (529) (DB). 

(12) A promise to defer bringing a suit 
upon contract which is void does not 
amount to a consideration. A 1917 Cal 485 
(486) (DB). 


can n^ e y a , n ? e '— (1) Forbearance to sue 
603 V (506> S (° F it .'S|“ty era ex?s n ts £0r A a SSFaS 

S3? HE 

w^«rb1a? <?? °' sue^ coupled 
(300? S ** A pJpa S rtlon oL A 1930 Na S 298 

1923 Oudh 176 8 (17R? n ** 1 l < 318) (DB) ** A 

(DB) « a iSiQ 17 Sr 7 A 1922 AH 260 (262) 

(19111 11 T .* 1919 Mad 528 (529) (DB) ** 

(1910) s' £w Bur "I" l (7 i 7 o 3 o 774 > « 

1964 Ker 267 ^ A 192 ,«i 194 * 195) ** A 

(2) An aweeSSXf 7 A 1961 AI1 295 ( 298 >- 
n °t to i° acce Pt a decree and 

to It woS hal? it when both parties 

supported hv " L appealed is one which is 

Pat 6^ (6^) (OB). Considerati ^- A 1934 


(13) Forbearance by vendee to enforce 
terms of prior sale without consideration 
is not a consideration for subsequent com¬ 
promise. A 1919 Lah 215 (216). 

(14) Forbearance to sue will not consti¬ 
tute a valid consideration where the plain¬ 
tiff does not bona fide believe in the vali¬ 
dity of his claim. A 1929 Lah 689 (690) 
(DB). 

(15) In order to constitute a forbearance 
a valid consideration for a contract there 
should be a request by a debtor to a credi¬ 
tor to refrain from suing and an accept¬ 
ance by him of that request. The question 
whether there has or has not been a re¬ 
quest by the debtor to the creditor to for¬ 
bear from suing is a question of fact to be 
determined on the particular circumstances 
of each case, a 1952 All 996 (1010). 

(16) Positive evidence as to postponement 
of legal action is not essential in every case 
but may safely be assumed when the cir¬ 
cumstances so permit. (i931) 134 Ind Cas 
1105 (1106) (DB) (Lah). 


**A" in the citations 
[Vol. 10] 4 A. M. 38 


stands for AIR 
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fSee also 1967 Raj LW 383.1 

(17) Where A did not press his claim in 
his partition suit against the defendant up¬ 
on the defendant agreeing to transfer cer¬ 
tain property to B who was not a party to 
the suit without payment of any cash price. 
A’s forbearance to proceed with his suit 
held was a valuable consideration for de¬ 
fendant’s promise to convey the property 
to B. ILR (1975) 1 Cal 182. 

9. Future promise as consideration.— (1) 

A promise to do something in future is 
legal consideration. A 1938 Rang 202 (203) 
<FB). 

(2) A promise so long as it remains execu¬ 
tory will not amount to a consideration in 
the eye of the law unless it involves a legal 
obligation which the promisor could be 
compelled to perform. But where it involves 
no such obligation its execution alone will 
constitute a sufficient consideration. A 1936 
Mad 709 (712) (DB). 

(3) Where one of terms of a karar for 
partition was that other coparceners should 
pay certain sum for costs of marriage of 
daughter of one of them and in pursuance 
thereof pro-notes were executed, pro-mote 
and agreement to pay are supported by 
consideration* namely, the agreement of the 
father to other term of the karar. (1913) 36 
Mad 151 (153, 154) (DB). 

(4) Agreement by widow to adopt a par¬ 
ticular person is good consideration for 
adoptee executing agreement in widow’s 
favour. A 1926 All 194 (198) (DB). 

10. Consideration for a promise to pay 
subscription.— (1) A mere promise to sub¬ 
scribe a sum of money or the entry of such 
promised sum in a subscription list does not 
furnish any consideration and therefore the 
subscriber is not liable to pay it. A 1936 
Mad 135 (135) ** A 1914 All 22 (23) (DB) 
** (1887) 14 Cal 64 (66) (DB). 

(2) In order that a mere promise to pay 
subscription may be enforced there must 
be some request by the promisor to the pro¬ 
misee to do something in consideration of 
the promised subscription or an undertak¬ 
ing by the promisee to do something as part 
of the bargain, a 1936 Mad 135 (135). 

(3) Where the person asked to subscribe 
knows the purpose to which the money is 
to be applied and also knows that on the 
faith of their subscription an obligation to 
pay was to be incurred by the promisee 
then the obligation to pay must be taken 
to be incurred at the desire of the promisor 
and that the promise for subscription is 
supported by consideration. (1887) 14 Cal 64 
(67) (DB). 

11. Past consideration.— (1) In many cases 
a promise of one party is a consideration 
for promise of the other party, but that is 
not the only consideration known to law. A 
consideration may consist in performance 
which is known as executed consideration. 
A 1957 Cal 92 (94) (DB). 

(2) An executed^ consideration consists in 
an act already done by one as considera¬ 
tion for a promise of the other. In an 
executed consideration the liability is out¬ 
standing against only one whereas in an 
executory consideration it is outstand in g on 
both sides. A 1957 SC 652 (655). 


(3) Past consideration is as good as pre¬ 

sent consideration or future consideration 
and a transaction cannot be held to be not 
supported by consideration if the considera¬ 
tion for the transaction was a past one. 
1956-1 Mad LJ 471 (472) ♦* (1962) 66 Cal 

WN 8. 

(4) Under the English law consideration 
must be present at the time of making the 
promise and there is no such thing as past 
consideration. A past request to the promisee 
to do an act even to the detriment of the 
promisee without simultaneous understand¬ 
ing that it is to be recompensed in future 
cannot make the act good consideration for a 
subsequent promise to pay. But the Indian 
Act does not require any such understand¬ 
ing. A 1915 Mad 528 (529) (DB). 

(5) It is not every act on the part of the 
promisee, though done at the request of the 
promisor, which could support a subsequent 
promisee. The act done by the promisee must 
be "good or valuable” consideration in the 
sense in which the terms appear in English 
law. A 1915 Mad 528 (529) (DB). 

(6) Services previously rendered at the 
desire of a promisor are, by Cl. (d) of Sec¬ 
tion 2 of the Contract Act (9 of 1872), pla¬ 
ced on the same footing with services to be 
rendered in the future, and constitute a 
good consideration for a definite agreement. 
(1932) 138 Ind Cas 900 (902) (PC) ** A 1939 
Bom 250 (251) (DB). 

(7) If the servants put forth extra work 
in consideration whereof a bonus is pro¬ 
mised to them by the masters it is in law a 
promise for past services which is good un¬ 
der Indian law. A 1925 Mad 192 (194* (DB). 

(8) The services performed for a person 
can constitute the consideration for a pro¬ 
missory note executed by him subsequently 
in favour of the person who rendered 
the service. A 1951 Cal 55 (59) (DB). 

(9) Services rendered at the desire of 
a person during his minority and also con¬ 
tinued after his majority form a good con¬ 
sideration for a promise made by him sub¬ 
sequently in favour of the person who ren¬ 
dered the service. (1896) 20 Bom 755 (757) 
(DB). 

(10) Money received during minority can 
form the consideration for a contract made 
by a person of full age and competent to 
contract. A 1924 All 730 (731) (DB). 

(11) Power of attorney given by company 
to Bank to sell the properties mortgaged 
with it was for consideration relatable to 
the loan advanced earlier by Bank. A 1968 
Mad 50 (52) (FB). 

(12) Promissory note to pay existing debt 
— It is enough consideration. (1972) 1 Andh 
WR 7 (DB). 

(13) Old debts form good consideration 
for mortgage or transfer of property. A 1919 
All 348 (348) (DB). 

(14) A past debt even if barred by time 
is a good consideration for a promise to pay 
under Section 25 of the Contract Act. A 1958 
Raj 10 (11, 12). 

(15) A time-barred debt can be valid con¬ 
sideration for transfer of property. A 1920 
Oudh 267 (268). 

(16) A stated account is a promise for 
good consideration to pay the balance even 
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though some of the debts are barred by 
limitation. A 1941 Cal 595 (596) (DB). 

(17) Fresh promise in respect of old debt 
is a valid consideration. 1979 Pat LJR 122 : 
1979 Tax LR (NOC) 119 (DB). 

(18) A settlement of accounts by all part¬ 
ners even if subsequent to three years from 
date of dissolution is valid. The mutual pro¬ 
mises to abide by it is a good consideration 
to support the contract. A 1933 PC 120 
( 121 ). 

(19) Where an old bond is said to be con¬ 
sideration of the new bond but in the new 
bond consideration has not been described 
at all and there is nothing to connect the 
two bonds except the deposition of the 
plaintiff who has no personal knowledge of 
the previous transaction, the old bond can¬ 
not form consideration of the new bond. A 
1950 Kutch 80 (80, 81). 

(20) That which have voluntarily been 
performed in the past cannot be made con¬ 
sideration for a promise to do something 
in future. There must be another promise 
as consideration for that promise. A 1943 
Oudh 89 (90). 

(21) Though past services voluntarily ren¬ 
dered are not consideration to support pro¬ 
mise and not capable of being enforced by 
the promisee yet they can be pleaded as 
valuable consideration in a suit to set aside 
alienation made on account of such past 
services. (1909) 4 Ind Cas 1104 (1105) (DB) 
(Mad). 

(22) Past co-habitation with a concubine, 
being an immoral consideration. cannot 
support a transfer. A 1952 Punj 293 (293). 

(23) Past co-habitation even if it can pro¬ 

perly be called a consideration cannot be 
considered an immoral consideration which 
would render the contract to pay an allow¬ 
ance to the woman ab initio void. (1881) 3 
All 787 (788) (DB). 

(24) Concubine and paramour render ser¬ 
vice to each other by their agreement to 
cohabit. Her services were given in lieu of 
exchange for his promise under which she 
obtained similar services. Having once ope¬ 
rated as consideration for his earlier promise 
her past services could not be treated as a 
subsisting consideration for his subsequent 
promise to transfer properties. A 1968 SC 
253 (254). 

12 . Suit by strangers to contract.— (1) 

Under the law of contract an agreement 
can be binding on and can only be enforced 
against the parties to it. A 1958 All 688 
(690) ** 1970 Cri L.T 1176 (1179, 1180) (Mudh 
Pra). (Sale of a house — Passing of consi¬ 
deration — Third party cannot challenge.) 
** A 1957 Pep.su 21 (22) ** A 1940 All 98 
(99) (DB). (A 1938 All 206, Reversed.) ** A 
1967 Orissa 89 (89). (A rank trespasser and 
stranger to sale deed cannot question non¬ 
passing of consideration.) ** A 1960 Pat 139 
(141). 

[See A 1936 All 700 (701) (DB).l 

(2) The general rule is that although con¬ 
sideration for an agreement may proceed 
f'om a third party, a person not a party 
to an agreement cannot sue upon it a 1943 
Smd 190 (192> (DB) ** A 1957 Pom 276 (279) 
A 1957 Puni 169 (170 ** A 1953 Cal 366 

(3h7) •* (1952) 56 Cal WN (4 DR) 91 (97) ** 
A 1945 Nag 261 (263) (DB) ** ILR (1944) 


Nag 796 ** A 1942 Cal 251 (252) (DB) ** A 

1938 Rang 35 (38) ** A 1935 Lah 354 (357) 
(DB) ** A 1932 Mad 457 (457) (DB'. 

[See also A 1956 Mad 316 (319, (DB) ** 
A 1957 Trav-Co 189 (192) ** A 1947 All 110 
(114) (DB).l 

[But see A 1931 Pat 114 (125) (DB). (Per¬ 
son having beneficial interest under con¬ 
tract can sue in equity to enforce benefit 
although he himself is a stranger to con¬ 
tract.) ** A 1939 Nag 20 (21c (DO ** A 

1939 Pat 194 (196) (DB). (Do.) ** A 1936 

Cal 67 (68) (DB). (Do) ** (1936) 164 Ind Cas 
477 (481) (DB) (Cal). (Do ) ** 61 Cal 841 

(DB). (Do.)l 

(3) The law knows nothing of a jus qua- 
esitum tertio arising by way of contract 
and such a right cannot be conferred on a 
stranger to a contract as a right to enforce 
the contract in personam. A 1933 PC 11 
(14). 

(4) There is nothing in Section 2 to allow 
a stranger to a contract to enforce it On 
the other hand, the section, while it has 
by Clause (d) widened the definition of 
"consideration” so as to enable a party to 
a contract to enforce it. has also rigidly 
excluded, by the definition of "promisor” 
and "promisee”, a stranger to a contract 
from enforcing the same. A 1928 Cal 518 
(522) (DB) ** (1957) 61 Cal WN 78 (84). 

(5) A clause in a motor insurance policy 
providing that the insurance company shall 
indemnify the insured against h\s legal 
liability in respect of death of, or accident 
to. passengers cannot give a right of suit 
against the insurance company for money 
due under the policy to a passenger who 
is a mere stranger to the contract of insur¬ 
ance. A 1938 Bom 217 (217). 

(6) Where a motor insurance contract 
contains a clause for reference of any dis¬ 
pute arising between the owner of the car 
and the company out of the policy to arbi¬ 
tration. a third person who is not a partv 
to the contract claiming damages against 
the company under the third partv risk 
portion of the insurance contract, cannot 
entorce the arbitration clause. A 1951 Puni 
114 (116). 


(7) Where a person transfers property to 
another and stipulates for the payment of 
money bv purchaser to a third person a 
suit to enforce that stipulation by the third 
party will not lie. A 1930 Mad 382 (389) 
(FB) ** A 1947 Pat 131 (132) (DB) ** 1937 
Mad WN 408 (409) ** A 1933 Lah 695 (696). 
See also A 1934 All 770 (772).] 

But sec A 1933 Lah 178 (179).] 

<8* Although a mortgagee, with whom a 
portion of the consideration, has been left 
over by the mortgagor has agreed to pay 
that amount to a creditor of the mortgagoi 
the creditor himself being a strange r to the 
contract of mortgage cannot recover his 
fKS? 1he mort 8 a gee. A 1914 Mad 701 

(9» An agreement between the sons of a 
deceased Muhammadan, that one of them 
should take the whole property of their 
father and also pay his debts, is not enfor¬ 
ceable by the creditors against that brother 
personally. A 1943 S'nd 190 (192) (DB). 

<10> A creditor, who is not a partv to 
compromise effected between his debtors 
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themselves, cannot institute a suit on that 
contract unless he stood in the capacity of 
a cestui que trust. A 1932 Mad 457 (457) 

(DB). 

(11) A stranger who renders services to 
arbitrator as his legal adviser and indirect¬ 
ly to parties to an award cannot sue for the 
benefit conferred upon him under the 
award, himself not being a party to the 
award itself, and there being no privity of 
contract between him and parties to the 
award. A 1939 Sind 125 (126) (DB). Excep¬ 
tions to the Rule. 

(12) The principle that a person who is 
not a party to a contract cannot take ad- 
vanage of its provisions is subject to cer¬ 
tain recognised exceptions. A 1932 Lah 566 
(568) (DB) ** ILR (1978) 2 Delhi 74 ** A 
1957 Punj 169 (170) ** A 1947 Bom 169 
(180) ** A 1922 Mad 397 (398) ** A 1963 
Punj 538 (545) (DB) ** 1963 Ker LT 94. 

(13) Except in the case of a beneficiary 
under a trust created by a contract or in 
the case of a family arrangement no right 
may be enforced by a person who is not 
a party to the contract. A 1970 SC 504 (507. 
508). (Bank cannot enforce charge created 
by letter of guarantee on property of exe¬ 
cutioner.) ILR (1978) 2 Delhi 74: A 1979 
(NOC) 47 ** A 1973 Cal 401 (405, 406). 

(14) The general rule is that a party who 
is stranger to a contract cannot sue on the 
contract. The exceptions to this general 
rule are : (a) where the vendee subsequent¬ 
ly agrees with the stranger to pay him the 
amount, (b) where a trust is created be¬ 
tween the vendee and the stranger (c) 
where the contract charges the money to be 
paid out of some immovable property and 
(d) where the amount is due under a mar¬ 
riage settlement, partition or any other 
family arrangement. 1970 BLJR 655. 

(15) a stranger to a contract can sue 
where one of the parties to the contract 
afterwards agrees with the stranger to pay 
him direct or is estopped from denying the 
liability to so pay. A 1933 Cal 407 (408) 
(DB) ** A 1930 Mad 382 (386) (FB) ** A 
1943 Nag 266 (268) ** A 1940 Rang 91 (94) 
** A 1966 Raj 89 (91). (Suit by vendee for 
ejectment of sub-tenant.) 

(16) Where a contract has created a trust 
in favour of a person who is not a party to 
a suit by such a party as cestui que trust is 
maintainable. A 1942 Cal 251 (252) (DB) 
(1910) 32 All 410 (414) (PC) ** A 1957 Andh 
Pra 965 (971) ** A 1957 J & K 10 (10) * A 
1955 Pat 442 (444) ** A 1952 Mys 109'(HO) 
** (1950) 52 Punj LR 117 (121, 122) ** A 
1947 Bom 169 (180) ** A 1943 Nag 266 (268) 
** A 1937 Oudh 99 (105) (DB) ** (1936) 162 
Ind Cas 88P (894) (Mad) ** A 1935 Mad 141 

°rSee also A 1957 Punj 169 ( 170 ) ** A 1965 
Ker 203 (206) : 1964 Ker LJ 539 (DB). 

(Claimant to trusteeship though no party 
to trust deed can sue to enforce rights under 
deed of Public trust.) ** 1959 All LJ 271. 
(Addressee of an insured article can file 
suit on non-delivery.) 


(17) A stranger to a contract can sue for 
the money made payable to him by it 
where the money is charged on immovable 
properties. A 1930 Mad 382 (389) (FB) ** A 
1943 Nag 266 (268) ** A 1937 Oudh 99 (105) 
(DB). 

(18) A party although a stranger to the 
transaction can sue to enforce a benefit 
where it is due to him under a marriage 
settlement, partition or other family settle¬ 
ment. A 1933 Cal 407 (408) (DB) ** A 1947 
PC 8 (15) *• A 1930 Mad 382 (386) (FB) 
** A 1957 Andh Pra 965 (971) ** A 1943 
Nag 266 (268) ** A 1937 Oudh 99 (105) (DB) 
** (1912) 14 Ind Cas 517 (518) (Mad). 

(19) A contract to be specifically enforced 
by Court must as a general rule, be mu¬ 
tual. Relevant date on which test of mutu¬ 
ality is to be applied is the date of contract 
itself and not the date on which it is sought 
to be enforced. A 1969 Mad 470 (473). 

(20) Where the promisor, between whom 

and the stranger no privity exists, creates 
privity by his conduct and by acknowledg¬ 
ment or otherwise constitutes himself an 
agent of the third party, then such third 
party can sue under the contract. A 1942 
Cal 251 (252) ** A 1940 Lah 471 (473) ♦* A 
1935 Mad 904 (906) (DB) ** (1934) 36 Punj 
LR 244 (246, 247) (DB). 

(See also A 1936 Sind 119 (120) (DB).] 

(21) Doctrine of privity of contract — 
Contract for purchase of goods entered with 
company — Company in turn contracting 
with firm for supply of such goods — Tran¬ 
saction between company and firm only in 
aid and for benefit of purchaser — All 
moneys for goods paid only by purchaser 
through company — Goods not supplied ~ 
No privity of contract or trust exists be¬ 
tween purchaser and firm — Yet firm 
bound to return money to purchaser for 
’prevention of unjust enrichment’. A 1969 
Cal 496 (508. 509, 510, 514) (DB). 

(22) Collateral agreement — Two con¬ 
tracts — One between debtor and creditor 
and the other between creditor and third 
party _ On facts, held, no collateral agree¬ 
ment could be. spelt out between third party 
and debtor — There was no privity of con¬ 
tract between third party and debtor. ILR 
(1977) 2 Delhi 672 : A 1978 (NOC) 282 (DB). 

Section 2 (e) 

(1) The term “agreement” is used in law in 
two different senses namely to mean a provi¬ 
sional arrangement or a concluded bargain. 
Whether in any particular case the agreement 
falls within the former category or the latter 
category is a matter for construction depending 
on the facts of each case. A 1952 Nag 220 
(223, 227) (DB). 

(2) Agreement as defined by S. 2 (e) is essen¬ 
tially and exclusively consensual in nature. 
That is not always the case in the case of Gov¬ 
ernmental contracts. A 1980 Andh Pra 18 (23). 

(3) Every agreement must be construed with 
reference to language used therein. A 1967 CaJ 
168 (170) (DB). 

(4) To find out whether there is a concluded 
contract by correspendence, the entire bunch of 
correspondence between the parties has to be 
looked into. The rule has no application in a 
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case in which the contract has to be evidenced 
by a formal document under Art. 299 of the 
Constitution. A 1959 Cal 526 (530). 

(5) Agreements are of two kinds, executed and 
executory agreements. In an executed agree¬ 
ment one party has already performed his part 
of the agreement while the other party has to 
perform his part. In an executory contract both 
the parties have to perform their mutual pro¬ 
mises and the fact that they have to perform 
their parts of the contract does not affect the 
validity of the contract. A 1957 SC 652 (655). 

(6) Every “promise’* as defined by Cl. (b) of 
Section 2 is not necessarily an “agreement” 
falling within Clause (e) also. The acceptance 
of a proposal may bring into existence a pro¬ 
mise but yet to have an agreement it is very 
essential that there should be consideration for 
the promise. A 1948 Sind 91 (93) (DB). 

[But see (’04) 28 Bom 66 (72) (DB).] 

(7) A promise ripens into an agreement only 
after an offer has been accepted by the offeree 
and until there is such an agreement the ques¬ 
tion whether there was any consideration for 
the promise would not arise at all. A 1957 SC 
95 (102). 

(8) Where the offers were invited for pur¬ 
chasing the trees and the offer was accepted an 
agreement as contemplated by Section 2 (e) 
comes into existence. A 1979 All 174 (181) 
(DB). 

(9) Agreement includes a single promise or 
set of promises forming the consideration for 
each other. Consequently, there is no difficulty 
in treating promises made to minors for con¬ 
sideration received, as contracts, for they are 
made by persons competent to contract for con¬ 
sideration received. (1899) 23 Bom 146 (163. 
164) (SB). 

(10) Where a document besides being an ac¬ 
knowledgment includes a stipulation to pay 
interest it becomes an agreement. But such a 
document if it is insufficiently stamped as an 
agreement its secondary evidence is not admis¬ 
sible. A 1958 Raj 72 (74) 00 A 1958 Raj 260 
(261). 

(11) Acceptance of terms of trust deed did 
not mean that trustees agreed inter partes to 
carry out every term. Arbitration clause in 
trust deed in order to become an agreement, 
there must be proposal and acceptance. A 1965 
Cal 628 (629) (DB). 

(12) Supply of electricity by Government — 
Respondents charged for actual quantity of 
electrical energy consumed by them — Notifica¬ 
tion issued by Government introducing system 
of minimum consumption and rate charged 
thereon — Respondents although protesting 
against the introduction of new system con¬ 
tinuing to take electrical energy — Held, the 
respondents by their conduct, accepted the 
terms notified in the notification and thereby 
made themselves liable to pay charges for the 
units fixed for minimum consumption. A 1968 
Pat 171 (174) (DB). 

(13) Where a mining lease did not provide 
f 8 a term of lease that State Government should 
help and assist lessee for getting land and elec¬ 
tricity for proposed plant of lessee and the 


lessee by letters requested Government for help 
and assistance of Government to get them, the 
• expectations of lessee expressed in • letters and 
suitably replied to by Government could not 
have the sanctity of a term of an agreement so 
as to be enforceable in law. A 1969 Orissa 152 
(157) (DB). (Overruled on another point in 

A 1972 Orissa 40.) 

(14) Agreement not to file appeal against 
ejectment decree if tenant was given time to' 
vacate — It is a valid and enforceable agree¬ 
ment. A 1969 Bom 221 (223, 224). 

(15) Agreement is not enforceable at the in¬ 
stance of a person who himself is not bound 
by it. A 1971 Pat 253 (255) (DB). 

(16) On 2-9-1957 defendant wrote to plain¬ 
tiff as follows : T hereby assign the said lease 
area of 184 acres in your favour subject to your 
paying one lakh and eighty thousand rupees at 
your option to be decided by you within three 
months from this date’. This offer was re¬ 
voked by defendant by letter dated 31-10-1957 
which reached plaintiff on 6-11-1957 On 1-11- 

1957, plaintiff filed a suit to enforce contract_ 

Held that the document dated 2-9-1957 though 
worded as an agreement was in point of law 
only an offer. That the service of copy of 

Plaint through medium of Court i s not com¬ 
munication of acceptance and that there was 
no concluded contract between parties. A 1969 

A? \*? 7 (Reg. Appeal No. 231 of 1960, 

D/- 19-6-1963 (Mys), Reversed.) 

(17) Municipality M passed an order to sell 

a piece of land to D. D paid the sale price 
later on. The order did not amount to an 

agreement to sell the land as D was not bound 

0 /fH L the , sarne - 1970 Ra I LW 238. 

(18) When by agreement, course of conduct 
or usage of trade, acceptance by post or tele¬ 
gram is authorised, the bargain is struck and 
. e contract is complete when the acceptance 

w course of transmission. A 1980 

Pra 89 (90) : 1980 MPLJ 231 (DB) 

D9) Agreement — Contract for hire — Rates 
for hire initially fixed — Cannot be subse¬ 
quently revised unilaterally unless there is a 

specific provision in the Rules or Code under 

(283) (DB) hUe ^ madC ‘ A 1978 Andh Pra 281 

(20) Government agreeing with contractor to 

™ at g" a J at rate but after sometime 

importing that material and sending some re¬ 
ceipts to contractor at enhanced rate when 
earlier receipts of same imported material were 

of enhanced rates 
signed by somebody on behalf of the contractor 

AP 281 C (283 a ) (D°B) Pay enhanced rates - A 1978 

(21) Recording of minutes of discussion be- 
rW«f n r, pnvate par ^ a,ld State Minister — It 

b°“ arnv«f h /*' '' val ! d has 

arr,ved ^ between private partv and the 

tutioii m II C R 0r n a Q n RQ e 1 \ V n\. ArHcle 299 Consti- 
na“i24MDB) 69> 19 Rai 461 : A 1970 Raj 

“ »° ' es see — Held, obligation of lessee 

puns, -sx, jsamJa 
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(g) An agreement not enforceable by law is said to be void; 

(h) An agreement enforceable by law is a contract; • 



Section 2 (g) 

(1) The words ‘not enforceable by law** do 
not refer to a disability to sue arising under 
any procedural regulations such as the statute 
of Limitation or any of the Orders under the 
Civil P. C. The unenforceability which is con¬ 
templated is one which arises under the provi¬ 
sions of the substantive law. A 1939 PC 110 
(113). 

(2) A contract void in its inception is no con¬ 
tract at all; it has not passed from the stage of 
agreement to the stage of a contract. It is an 
agreement not enforceable at law. A 1937 Sind 
211 (212) (DB) 00 A 1939 PC 110 (113) °° A 
1965 Andh Pra 191 (193, 196) (DB). 

(3) An agreement by which the parties do 
not intend to create any legal obligation is not 
enforceable. A 1953 Pat 231 (233). 

(4) Merely because parties have reached an 
agreement it would not follow that they are 
bound by it. The question as to when they 
would be bound depends on their intention 
and if it is their intention that they ought to 
be bound only when the agreement is embodied 
in a formal document then until such docu¬ 
ment is drawn up the agreement remains only 
a provisional arrangement. A 1952 Nag 220 
(227) (DB). 

(5) The manager of a joint Hindu family be¬ 
ing only a representative of the coparceners 
cannot bring about a valid and binding agree¬ 
ment when such agreement is beyond the capa¬ 
city of the coparceners themselves to enter 
into. A 1957 Bom 280 (282). 

(6) An agreement entered into by the mother 
alone for the marriage of her major daughter 
and which was not made by her on behalf of 
her daughter is unenforceable. A 1954 Trav- 
Co 129 (130). 

(7) Agreement to pay interest, not awarded 

by a decree, together with the decretal amount, 
without the sanction of the Court which pass¬ 
ed the decree, is void. (1885) 9 Bom 176 

(ITS) (DB). 

(8) Failure to comply with statutory provi¬ 
sions relating to the manner in which a parti¬ 
cular agreement should be made would render 
it void. A 1956 Cal 138 (142) 00 ILR (1950) 
2 Cal 431 (435) 00 A 1940 Sind 199 (202) 
(DB) 00 A 1967 Andh Pra 26 (38) (DB). 

[See also A 1952 Bom 349 (359).J 

(9) If a statement in proposal form which 
has been made the basis of contract is found 
to be untrue, the contract would be void ir¬ 
respective of the question whether the state¬ 
ment is of a material nature or not. A 1959 
Pat 102 (106) (DB). 

M0) Void partnership agreement could not 
be made basis of an arbitration reference under 
Section 20 of Arbitration Act, 1940. A 1969 
Pat 322 (323). 

Section 2 (h) , 

(1) Since a contract can only be bilateral 
and the same partv cannot be a party on both 
sides, there can hardly be a contract between 
A on the one side and A and B on the other 
side, particularly in a contract of employment. 

A 1958 Bom 467 (468). 

(2) In order to be a contract, there should 
be an agreement which is a bilateral transac- 


39 Q (De^) 77) 4 Cri LT 57 : 1977 Cri LJ (NOG) 

(3) Many contracts have three well defined 
stages, namely the stage of negotiation, the 
stace when they have reached an agreement 
and thirdly when die parties reduce their agree¬ 
ment into writing and have a formal document 
In any case where all these three stages are 
present it is always a question of construction 
as to at what stage both the parties intended 
to be bound by their contract. A 1952 Nag 
220 (223, 224) (DB). 

(4) A contract is an enforceable agreement 
agreed to by the parties and all its provisions 
are binding and effective to die extent pro¬ 
vided in the agreement covering such matters 
in respect of transactions between them. (1979) 
83 Cal WN 1 : A 1978 (NOC) 247 (DB). 

(5) If an agreement is enforceable in the eye 
of law, the mere fact that the said agreement 
does not contain obvious stipulations regarding 
achievement of the purpose for which the 
agreement was entered into would not make 
such an agreement any the less enforceable 
and a valid agreement. (1974) 1 Mad LJ 507 
(512) (DB). 

(6) A lump sum contract is one wherein 
certain specified sum is agreed to be paid for 
completion of the stipulated work. A 1973 
Guj 34 (42) (DB). 

(7) Where the parties agree to enter into a 
contract such an agreement is not a contract 
in law at all. A 1956 Cal 280 (281). 

(8) On the expiry of 3 years fresh contract 
on fresh terms to be entered into between 
parties — Provision amounts only to an agree¬ 
ment to enter into agreement — Same is not 
enforceable. ILR (1972) 1 Cal 157. 

(9) A contract of lease which satisfies all 
the necessary requirements of Section 2 would 
not be rendered incomplete merely because 
there is a stipulation in it to the effect that the 
rent was to be fixed according to the market 
rate. A 1953 Sau 91 (91). 

(10) Under Andhra Pradesh Sugar Cane (Re¬ 
gulation of Supply and Purchase) Act, 1961 
and the Rules framed thereunder cane-grower 
in the factory zone is free to make or not to 
make an offer of sale of cane to the occupier 
of the factory. But if he makes an offer, the 
occupier of the factory is bound under law to 
accept it. The resulting agreement is' neither 
void nor voidable and it is freely made. A 1968 
SC 599 (604). 

(11) Where a lease deed stipulates sale ot 
the land if the lessor was ever required to sell 
and if the lessee agreed to purchase at a rea¬ 
sonable price, the stipulation cannot be a com¬ 
pleted contract. A 1969 Assam 43 (45). (Held 
not good law in ILR (1972) Gui 1102.) 

(12) An agreement not enforceable by law 
is itself void and therefore, cannot be a con¬ 
tract at all. A 1936 Pat 153 (156, 157) (DB). 

(13) An agreement although the promise in¬ 
volved cannot be specifically enforced __ could 
still be a binding contract if some rebel is <>P e “ 
to the partv who is aggrieved by the breach of 
it. A 1952 All 882 (885) (FB). 

14) A promise without consideration is un- 
orceable in a Court of law and cannot 
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Section 2 (h) (contd.) 

amount to a contract between the parties. A 
1952 Trav-Co 202 (202). 

(15) Where the nature of disposition by a 
deed was the nature of a gift although settlor 
purported to bind himself to do certain things 
which were in nature of voluntary covenants of 
unilateral character, the deed was a unilateral 
document and did not contain any contract at 
all. A 1959 Cal 434 (436). 

(16) An agreement to pay varsulka may it¬ 
self be unenforceable but the promissory note 
executed by the promisor for the amount would 
not also become unenforceable on the account. 
In such a case it is to be regarded that the 
amount, although its payment could not have 
been enforced oy the promisee, was paid by 
the promisor and then reinvested by the pro¬ 
misee as cash and hence the promisory note 
executed by the promisor was supported by 
consideration. A 1954 Trav-Co 231 (232). 

(17) An admission of liability for a certain 
amount coupled with an undertaking to depo¬ 
sit the same amounts to an agreement enforce¬ 
able by law and hence a contract also. 1946 
Jaipur LR 386 (390). 

118) An oral agreement between two private 
individuals to sell or purchase immovable pro¬ 
perty can be enforced by a suit for specific per¬ 
formance and hence would constitute a con¬ 
cluded contract. A 1955 Mys 76 (78) 00 A 

1965 Manipur 3 (7). 

[See also A 1964 Madh Pra 101 (106) (DB). 
A 1941 Bom 247, held reversed in A 1946 PC 
97 and not good law.) ] 

(19) Every sale or purchase even if it is a 
sale or purchase across the counter, necessarily 
contains all the element of a contract. There 
is the offer of the goods at a price, there is 
the acceptance of tne offer followed by pay¬ 
ment and delivery of goods. The offer, the 
acceptance and tne performance of the con¬ 
tract are practically simultaneous. (1974) 10 
Co-op LJ 70 (72) (Andh Pra). 

(20) In determining the place where a con¬ 
tract takes place the interpretation clauses in 
Section 2 which largely incorporate the sub¬ 
stantive law of contract must be taken into 
account. Acceptance and intimation of ac¬ 
ceptance are both necessary to result in a 
binding contract. In the case of proposal and 
acceptance by telephone conversation, contract 
is made at place where acceptance is received. 
A 1966 SC 543 (548, 550). 

(21) It is perfectly legal for parties to a 
transaction to agree that their liabilities should 
be different from that created by statutes and 
a contract containing such an agreement would 
be given effect to provided their intention to 
so vary the liability is clear beyond doubt from 
the terms of the contract itself. A 1945 Pat 
447 (449) (DB). 

(22) A contract subsists till payments due 
thereunder are finally made. ILR (1966) 1 
Punj 49 (DB). 

(23) Option to repurchase reserved to a ven¬ 
dor under original conveyance may not by it¬ 
self constitute a contract. But when the option 
,s exercised in due conformity with the terms 
or the contract, that will amount to an ac¬ 
ceptance of the offer and a binding contract 

(507) e (DB) eyanCe rCSultS ' A 1965 Mad 506 

(24) Where an assessee approached the 

Collector and came to an arrangement with 


him agreeing to pay the amount of Sales Tax 
in instalments, such arrangement was not a 
contract. Even otherwise, it would not bind 
the State Government as it did not comply 
with Art. 299 (1) of the Constitution. (1965) 
16 STC 701 (All). 

(25) There can be no enforceable agreement 
when a manager of the Court of Wards agrees 
to lease a property contrary to the provisions 
of the statute requiring the prior sanction oi 
the Board of Revenue and hence no binding 
contract. A 1952 Pat 139 (140). 

(26) A term in mining lease giving option to 
Government to purchase certain quantity of ore 
on their demand, amounts to only an offer and 
did not constitute subsisting contract within the 
meaning of that term in Sec. 7 (d). Representa¬ 
tion of the People Act. A 1964 Andh Pra 77 
(84) (DB). 

(27) Where the parents of a minor boy and 
a minor girl enter into an agreement of mar¬ 
riage of those minors, the agreement is merely 
a nudum-pactum and not a contract because 
whether the marriage should take place or not 
must depend upon the will of the minors and 
not solely of their parents. A 1947 Pat 132 
(134). 

(28) A contract which reserves to the seller 
the right to vary the price fixed in the contract 
or which reserves to him complete liberty to 
deliver or not to deliver or to render the con¬ 
tract void is no contract at all. A 1949 Cal 
231 (232, 233) (Obiter). 

(29) A party to a contract is not entitled in 
law to cancel a concluded contract unilaterally. 
Having entered into an agreement, it is not 
open to the defendant to resile from the same 
on untenable grounds as he pleases. There¬ 
fore, such a cancellation has no effect in law. 
A 1958 Ker 195 (201). 

(30) Non-registration of a document compul¬ 
sorily registrable does not render the contract 
contained in it void. ILR (1954) Patiala 244 
(250). 

(31) Under French Civil Code, promise of 
sale is itself equivalent to a sale when there 
is the consent of both the parties over the 
price and over subject-matter of the sale. The 
promise of sale is not subject to any particular 
written form. It could even be an oral tran¬ 
saction. Even to effect a sale of immovable 
property no written conveyance is necessary. 
Under the French Law if there is a promise of 
sale but no sale in actuality, parallel to what 
might be termed an executory agreement oi 
sale under the law familiar to our Courts that 
promise would nevertheless inhibit the promisor 
from dealing afresh with the property. But a 
vendee if he be a vendee for valuable consi¬ 
deration without notice of the earlier contract, 
would be permitted to validly purchase as in 

(°DB) SyStem ° f laW< ILR (1904) 2 Mad 471 

(32) A Managing Director, under terms of 
apeement was invested with extensive powers 
oi management but to exercise his functions 
subject to direction and control of Board of 
Directors — Company credited to his account 
a remuneration every month but withholding it 
subsequent to assessment year — Agreement 
was contract of service. A 1967 Mad 143 (145) 

(Ud). 

(33) The word ‘contract* occurring in the 
proviso to Sec. 4 (I) of C. P. and Berar Sales 
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Section 2 (h) (contd.) 

Act, 1947 is to be interpreted according 

S. ? of ^ Act A 1907 Madh Pra 234 
(237) (DB). 

(34) The obligations in Chap. V cannot be 
brought within the definition of contract con- 
tained in this section. A 1940 Bom 216 (242. 

(35) Where a sugar factory ip compliance 
with directions issued by Sugar Controller of 
India in exercise of authority under Sugar and 
Sugar Product Control Order, 1946, despatches 
sugar to Madras Province such despatches were 
not result of any contract of sale. Controller 
did not act as agent of Province to purchase 
goods. No offer to purchase sugar by pro¬ 
vince and no acceptance of any offer by manu¬ 
facturer is involved. A 1963 SC 1207 (1212). 

(36) While it. is true that delivery of the 
actual goods by the seller to the buyer is not 
required under a c. i. f. contract, delivery of 
the goods to a ship’s master is undoubtedly re¬ 
quired and it is also required that the goods 
must be of the contract description and that 
the relative bill of lading must not exceed or 
fall below the stipulated quantity even by an 
ounce. A 1959 Cal 328 (332, 333) (DB). 

(37) Saurashtra Groundnut and Groundnut 
Products (Forward Contract Prohibition) Order 
(1949), Cl. 3 — Forward contract — Essen¬ 
tials — Expression “against which contracts are 
not transferable to third parties’* — To come 
within this exception contract need not speci¬ 
fically provide that it is not transferable to 
third parties — Such condition may be im¬ 
plied from its terms and surrounding circum¬ 
stances — Verawal Merchants Association Rules 

— Contract in pursuance of — Held, not 

transferable to third parties and therefore not 
a forward contract. A 1964 SC 1526 (1529, 

1530, 1531, 1532). ((1950) 1 Mad LJ 557 and 

ILR (1951) Mad 723 and A 1954 Mad 528 
and A 1956 Andhra 9, Overruled.) 

(38) Consignee entitled to damages from 
Railway — Payment made by insurer of goods 

— Insurer subrogated to right of consignee but 
policy requiring consignee to join in legal 
actions taken by insurer — Notice of claim by 
consignee after being paid by insurer of goods 
is valid — Contract between consignee and 
Railway not affected. A 1969 Bom 401 (407) 
(DB). 

(39) Contract of insurance is distinct from 
subject-matter of insurance — The latter exists 
independently of the contract. 1970 Tax LR 
745 (753) (DB) (Guj). 

(40) Decree for arrears of pay reinstatement 
etc. — On demand of arrears employee inform¬ 
ed that amount would be settled after decision 
of appeal filed and requested to wait till then 

— There was fresh contract. A 1975 Mad 
337 (341) (DB). 

(41) Title suit compromised between parties 
plaintiff agreeing to first offer land to defen¬ 
dant in the event of sale — Compromise was 
a concluded agreement enforceable by law. 

A 1980 Cal 258 (260) : (1980) 2 Cal LJ 11. 

(42) Acceptance of tender for supply of 
articles by State authority empowered in that 
behalf — A valid and enforceable contract 


224 e 225) t °(D e B) StenCe ‘ A 1971 Mad 221 (223 * 

(43) Representation of existing fact and re¬ 
presentation as to promise to do something in 
future — Other party acting on such represen¬ 
tation — It may give rise to estoppel in for¬ 
mer case but in latter it may result in contract 
or at least obligation ex contractu enforceable 
m equity. A 1971 SC 1021 (1024). 

(44) Where correspondence between plaintiff 
and defendants with object of buying and sell¬ 
ing certain property points out that there 
were proposals and counter proposals between 
them and they have themselves not resolved 
1° commit themselves to a particular situation 
m the matter of the offer and acceptance of 
the contract to sell and buy, it was held that 
there was no concluded contract between the 
parties. (1975) 1 Mad LJ 356 (DB). 

(45) Auction sale of forest produce — In 
absence of any evidence to show that the plain¬ 
tiff had received any communication about the 
written acceptance of the bid or its confirma¬ 
tion or that he had executed any agreement 
there was no concluded contract between the 
parties which could be legally enforced. A 
1975 Mad 292 (303) (DB). 

(46) Section 2 (h) — Sale of jewelleries by 

4 out of 5 trustees — Approval of non-partici¬ 
pating trustee not proved as required by Seo 
tions 46 and 47 of the Trusts Act — Held sale 
was not concluded contract within S. 2 (h) so 

as to be enforceable against and binding on 
trustees or beneficiaries. A 1979 Andh Pra 229 
(239) : (1979) 1 APLJ (HO 264 (DB). 

Section 2 (i) 

(1) The word Voidable' in the contract has 

been used to mean that the contract is binding 
on the parties unless set aside on the ground 
that the transaction was vitiated by fraud, un¬ 
due influence, misrepresentation or any other 
circumstances which would entitle a party to a 
contract to avoid it. A 1928 Mad 986 (989) 

(DB). 

(2) A one-sided contract although extremely 
unfavourable to one of the parties is still a 
valid and binding contract unless the Court 
can find that there is no mutuality or that 
there is really no obligation upon one of the 
parties to fulfil his part of the contract ILR 
(1950) 1 Cal 550 (554) (DB). 

(3) Where a contract is not binding upon 
one of the parties to it because it is not in the 
form in which it is required to be executed by 
the mandatory provisions of a statute and what 
has been done by that party is to be regarded 
only as a part performance under the contract, 
its consideration being executory, it is open to 
the other party to successfully claim that the 
contract is void on the ground of absence of 
mutuality and not merely voidable. A 1934 
Bom 277 (285). 

(4) A contract falling under Section 236 is a 

voidable contract. A 1933 Sind 207 (209) 

(DB). 

(5) Transaction covered by second proviso to 
Section 20 of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act is voidable 
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(j) A contract which ceases to be enforceable by law becomes void when 
it ceases to be enforceable. 

[Malaysian Contract Act, 1950, S. 2.] 

CHAPTER I 

OF THE COMMUNICATION, ACCEPTANCE AND 

REVOCATION OF PROPOSALS 

3. Communication, acceptance and revocation of proposals. — The com¬ 
munication of proposals, the acceptance of proposals, and the revocation of 
proposals and acceptances, respectively, are deemed to be made by any act or 
omission of the party proposing, accepting or revoking by which he intends 
to communicate such proposal, acceptance or revocation, or which has the 
effect of communicating it. 

[Malaysian Contract Act, 1950, S. 3.] 


Section 2 (i) (contd.) 

at the instance of the Government. A 1958 
Andh Pra 522 (529) (DB). 

(6) A transaction covered by the second pro¬ 
viso to Section 20 of the Madras Estates (Abo¬ 
lition and Conversion into Ryotwari) Act, 26 of 
1948, being enforceable by the Government 
but not against it is a voidable transaction. A 
1958 Andh Pra 522 (529). 

(7) When a voidable contract is acted upon 
by a party as valid, the party is estopped from 
denying its validity. A 1933 Sind 207 (210) 
(DB). 

(8) Unilateral postponement of right to claim 
performance of contract, with a view to take 
advantage or undue benefit out of such a 
voluntary act on self-part and take advantage 
of a favourable market — Contract becomes 
voidable. A 1977 Mad 109 (115) (DB). 

(9) If the transaction is voidable only, it 
cannot be avoided so as to prejudice an inno¬ 
cent party, who has for value acquired an in¬ 
terest in the res which is the subject-matter of 
the transaction. A 1979 Ker 224 (226) : ILR 
(1979) 2 Ker 427. 

Section 2 (j) 

(1) The words “unenforceable by law** mean 
unenforceable by substantive law, and not by 
reason of some procedural regulation. A 1939 
PC 110 (113). 

(2) Failure to sue for possession of the land 
within 3 years as required by Article 47, Limi¬ 
tation Act does not entail the contract of sale 
void within the meaning of Section 65 of the 
Contract Act. A 1948 Nag 382 (384) (DB). 

(3) A contract embodied in a document 
which is compulsorily registrable does not ren¬ 
der the contract void ab initio if that document 
is not registered. ILR (1954) Patiala 244 (250). 

Section 3 

(1) To conclude a contract and to bring about 
contractual relationship between the parties, the 
acceptance must be communicated in some per¬ 
ceptible form. A mere resolve on the part of 
offeree to accept an offer, when there is no ex¬ 
ternal manifestation by speech, writing or other 
act. of the intention to do so, cannot result in 
an enforceable or a concluded contract. Both 
offer and acceptance must be absolute, un¬ 
qualified and unconditional. If it is conditional 
parties can withdraw at any moment until ab¬ 
solute acceptance takes place. 

The position may, however, be different if 
there is a statutory rule having force of law 
precluding withdrawal of a bid in an auction 


sale before its acceptance or refusal is com 
municated to the bidder. A 1971 Mad 28 (32) 

(1-A) Acceptance and revocation of proposals 
— A party who offers to be bound by state¬ 
ment of any opposite parties, cannot resile from 
such offer after the other party has agreed to 
make such statement. A 1980 Punj 284 1288, 
289) (FB). (A 1976 Punj & Har 287; (1955) 57 
Pun LR 327; A 1961 Punj 31 and (1978) 2 
Rent LR 708, Overruled.) 

(1-B) Unilateral contract — Offer by offeror 
to enter into written contract if offeree perform¬ 
ed stipulated conditions — Whether offeror 
entitled to withdraw offer once offeree had 
embarked on performance of conditions. Daulia 
Ltd. v. Four Millbank Nominees Ltd. (1978) 2 
All ER 557 (CA). 

(2) A mere mental resolve to make an offer 
unless such intention is also communicated to 
the other party cannot bring into existence an 
offer which could be accepted. A 1949 Nag 
286 (288). 

(3) There can be an acceptance of an offer 
by the communication of the assent of the per¬ 
son to whom the offer is made or by his doing 
some act which he is requested by terms of 
the offer to do or by his accepting performance 
itself of the act constituting the offer. Mere 
silence cannot amount to any assent. A 1955 
Bom 419 (430) 00 A 1980 Madh Pra 89 (90) : 
1980 MPLJ 231 (DB) 00 A 1979 (XOC) 66 
(Cal) 00 ILR (1971) 2 Cal 119 00 ILR (1970) 
Andh Pra 282 (DB). 

(4) In the case of acceptance, if there is an 
express or implied intimation from the offerer 
that a particular mode of acceptance would 
suffice, some overt act must be done or words 
spoken by the offeree which are evidence of his 
intention to accept and which conform to mode 
of acceptance indicated by the offerer. A mere 
tacit formation of intention cannot constitute an 
acceptance of an offer. A 1952 Cal 691 (694) (DB). 

(5) In the absence of any express or implied 
directions from the offeror to the contrary an 

jan be accepted by a letter. A 1952 Cal 

(6) A contract no doubt may come into exist¬ 
ence by offer and acceptance. But proposal for 
compromise drafted by a Government official oi 
lawyer by itself or when approved by the 
Minister for Revenue for reference to the 
Finance Department does not imply the terms 
of compromise nor can it be regarded as an 
offer to the other party nor can the unofficial 
acceptance of such proposal of compromise be 


"A** in the citations stands for AIR 
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The ™m en ■ C T eS r° the knowled « e of the Person to whom it is made. 
The communication of an acceptance is complete,_ 

as agamst the proposer, when it is put in a course of transmission to 
him, so as to be out of the power of the acceptor; 


Section 3 (contd.) 

regarded as its acceptance by that party in that 
sense. ILR (1971) 2 Cal 119. 

(7) Confirmation one of the conditions of con¬ 
tract to become final auctions — No confirma- 
J° n —- No concluded contract — Only right 
the bidder has is to refund of all money paid by 
him. (1969) 17 Law Rep 365 (Mys). 

(8) Where after the demand by landlord for 
enhancement of rent, the tenant continues to 
occupy the premises without any express or im¬ 
plied protest, he must be deemed to have ao- 
cepted by conduct the proposal for enhanced 
rent. A 1940 Oudh 287 (288) 00 1971 WLN 
(Part II) 5 (Raj). (Rate of extra work by con¬ 
tractor fixed by other party to contract — Con¬ 
tractor not refusing but continuing to carry out 
work — Inference of willingness to work at 
rate fixed can be drawn.) 

(9) Where an Insurance Company on receipt 
ol a completed proposal and a cheque for the 
premium from the assured cashes the cheque 
and appropriates the money there is an accept- 
mce of the proposal by the company. In such 
a case no communication to the assured is 
necessary to complete the acceptance. A 1952 
Cal 691 (695) (DB) oe 1979 All LJ 602 (607). 

(10) Where an Insurance Company offered to 
revive a lapsed policy if the assured remitted 
the premium amount before a specified date it 
was held that remittance by post must have 
been the mode of payment which was in con¬ 
templation of the company and hence the policy 
became revived as soon as the assured put the 
money into the post office. The fact that the 
assured could have recalled the money from 
the post office did not in any way prevent the 
payment to it operating as an acceptance which 
had become effective against the company im¬ 
mediately. A 1947 Mad 122 (123). 

(11) Contract of insurance when becomes 
binding — Acceptance of proposal does not 
necessarily result in a binding insurance con¬ 
tract — However, like other contracts, it may 
be concluded by offer and acceptance — If 
there is a stipulation that liability will attach 
itself under contract only if premium is paid 
that will be a condition precedent to policy 
taking effect. A 1903 Andh Pra 353 (355) (DB). 

(12) Contract of life insurance — Contract 
ivhen complete — Proposal of assured accepted 
subject to personal statement duly completed 
by doctor — Risk to commence from date of 
receipt issued — Held acceptance was not quali¬ 
fied and contract was completed by acceptance 
of offer. A 1962 Punj 125 (126, 127). 

(13) Acceptance — Signing of proposal form 
of policy by P on behalf of X as owner of vehi¬ 
cle — Insurer communicating acceptance to X 
by post — X keeping silent and not dis¬ 
owning ownership of vehicle — Held, X was 
owner of the vehicle and vehicle was properly 
insured. (1967) 69 Pun LR 578. 

(14) Where pending a suit in regard to cer¬ 
tain property in possession of the Court of 
Wards certain interested parties had an informal 
discussion to explore the possibilities for a com¬ 
promise and one of them who was also a mem- 


ber of the Court of Wards suggested to the 
t “' OU j °* W arc * s > that a compromise may be 
agreed. to on certain terms and they passed a 
resolution to that effect it was held that the re¬ 
solution amounted to neither an offer nor an 
ac ceptance A 1941 Oudh 529 (539). 

(15) A bid in the public auction of excise 
shops itself constitutes an offer which the auc¬ 
tioneer is tree to accept or reject. Such an ac- 
ceptance of sale by auction is complete when 
, ,, auctioneer announces its completion by the 
tail of the hammer. Consequently, until such 
annoimcement is made any bid may be retract- 

n ‘ An ^ h 178 (F »)- (A 1963 Andh 

Pra 110, Overruled.) 

(16) Auetfcm. of plots — Auction-purchaser 
— Bid accepted subject to approval or Govern- 

"— Withdrawal of bid before acceptance 
~’ Subsequent approval by Government will not 
bind the auction-purchaser. (1979) 81 Punj LR 
314 : 1979 Pun LJ 324. 

(17) Proposal and acceptance by telephone 
conversation. — Contract is made at place when 
acceptance is. received and part or cause of 
action for suit for damages for breach arises at 
that place — Analogy of — Contract by Post • 
ud -relesram does not apply. A 1966 SC 543 
<547) A 1980 Kant 168 : (1979) 2 Kant LJ 
410. 

(18) Party signing order form wherein was 

S rinted in bold letters “subject to Madras Juris- 
iction” — Jurisdiction of other Courts is ex¬ 
cluded. A 1963 Guj 148 (149, 150). 

(19) Acceptance — What amounts to — A 
offering B certain terms for divorce — B obtain¬ 
ing decree for divorce based on those terms — 
Both parties acting upon the terms — B*s con¬ 
duct amounts to acceptance of A’s terms — 
There is concluded contract binding on both. 

A 1964 Mad 52 (53). 

(20) Where applicant made an offer to decide 
the case on statement made on special oath by 
P, who, apart from being father and brother of 
come of the opposite parties also was an advo¬ 
cate for all the opposite parties empowered 
under Vakalatnama to do all which opposite 
parties could have done in the case held that 
as soon as P accepted the offer a binding con¬ 
tract came into existence between applicant and 
opposite parties. 1969 Cri LJ 70 (73) (All) 

(21) Service — Terms in advertisement — 1 
Conditions changed in the appointment order — 
Advertisement was only an invitation to offer 
in response to offer of petitioner in the form of 
his application for appointment — Petitioner 
joined service on basis of appointment order — 
Terms in advertisement cannot be enforced. 
1972 Cur LJ 408. 

(22) Renewal clause providing for yearly re¬ 
newal of agreement by 31st Jan. — Renewal 
order for 1969 passed before 31-1-1969 but com¬ 
municated to A after that date — Renewed 
order is invalid. A 1980 Madh Pra 98 (95) : 
1980 MPLJ 218 (DB). 

Section 4 

1. Communication of proposal.— (1) Unless 
a proposal is communicated to the person to 
whom it is made, it is not complete and is in- 
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as against the acceptor, when it comes to the knowledge of the pro¬ 
poser. 

The communication of a revocation is complete,— 

as against the person who makes it, when it is put into a course of 
transmission to the person to whom it is made, so as to be out of 
the power of the person who makes it; 

as against the person to whom it is made, when it comes to his know¬ 
ledge. 

Illustrations 

(a) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the let¬ 
ter. 


Section 4 — Note 1 (contd.) 

choate and inconclusive. A 1954 Bom 491 (494) 

(DB) 00 A 1937 Mad 571 (573) (DB). 

[See (1964) 68 Cal WN 1109.] 

(2) An offer is made not at the place where, 
if it is made hv letter, the letter is put into post, 
but at the place where the letter is delivered. 
A 1949 Pat 270 (276) 00 A 1947 All 337 (339) 
(DB) 00 A 1920 Mad 177 (180) (DB). 

(3) A party who offers to be bound by the 
statement of any of the opposite parties, cannot 
resile from such an offer the other party has 
agreed to make such statement. A 1980 PunJ 
284 (288, 289) (FB). 

(4) There can he no valid proposal until it 
comes to the knowledge of the person to whom 
it is made. A 1953 Madh B 38 (39). 

(5) Offer by letter must be deemed to have 
reached the addressee, when the letter 

would be delivered at the addressee’s residence. 
Any delay in addressee actually receiving it in 
his hands, caused owing to his failure to make pro¬ 
per arrangements to receive the communication, 
will not be considered. A 1927 Lah 50 (50. 51). 

(6) Tender — Validity — Debtor sending de¬ 
mand draft by post prior to stipulated time — 
Creditor receiving it onlv after expire of period 
— Tender valid. IT.R (1971) 1 Ker 494 (513). 

(7) If under Section 4 of the Contract Act 
the offer is not complete unless and until it is 
communicated to the person to whom it is made, 
then it fc >llows that the offer is completed not 
at the plaee from where it was sent hot where 
it was received. A 1959 Madh Pra 234 (235, 
236). 

(8“» The object of Sections 4 to 6 is to fix the 
point of time at which either party is precluded 
from revoking the offer or acceptance. A 1959 
Madh Pra 234 (237). 

2. Communication of acceptance.— (1) A 

contract complete and absolute can come into 
existence when the acceptance of an offer has 
been communicated to the offerer. A 1957 Punj 
261 (264) (DB) 00 A 1947 All 332 (334) (l>B!. 

(2) The contract is completed when an offer 
made is accepted. It is the acceptance that 
gives rise to the cause of action and not merolv 
an offer. A 1980 Kant 168 (169) : (1979) 2 
Kant LJ 410. 

(3) A contract of service comes into existence 
soon as the offer is made by the institution 

and accepted by the teacher irrespective of the 
fact that the time for performance on the nart 
of the teacher is postponed till a specified (Tate. 
(1980) 21 Guj LR 573 (576). 

<4) Coniimuiication of acceptance is necessary 
to convert into a promise an offer which seeks 
* promise in return. A 1954 Pat 14 (16). 


(5) Concept of intimation implies two persons 
*— The person to intimate and the person to he 
intimated. There can never be any valid intima¬ 
tion or communication in the eye of law when 
the person to be intimated or communicated was 
not properly or correctly or dulv addressed. ILR 
(1976) Andh Pra 585 (592) (DB). 

(6) A mere resolve on the part of offeree to 
accept an offer, when there is no external mani¬ 
festation by speech, writing or other act, of the 
intention to do so, cannot result ip an enforce¬ 
able or a concluded contract. Both offer and 
acceptance must be absolute, unqualified and 
unconditional. A 1971 Mad 28 (32). 

(7) The Court when communicating the offer 
of one party to be bound by the oath of the 
other acts merely as an intermediary and hence 
« completed agreement between the parties can 
arise only when the Court convevs the accept¬ 
ance by the other party of the offer to the 
offerer. A 1952 AH 882 (884, 885) (FB). 

(8) Where the acceptance of a bid in an 
auction sale is a conditional acceptance, and it 
is communicated to the bidder, there is no need 
for a further communication of the fulfilment 
of the condition. A 1951 Mad 322 (324). 

(9) As soon as the acceptance is posted or 
sent by telegram, the acceptance is complete 
against the proposer and the contract is con¬ 
cluded. A 1954 Bom 491 (494) (DB) 00 A 1945 

260 (264) (DB) (1977) 2 Kant 1.1 140 

(144) (197o) 88 Mad LW 485 (DB) 00 \ 

1972 All 137 (139) : 1971 All I.J 1269. 

(10) Where the proposal and acceptance are 

made bv letters, the contract is made at the 

tune when and at the place where the letter of 

JRS&Y** (19()4) 27 Mad 355 (359) 

(DB) A 1954 Bom 491 (494, 498) (DB) 00 

(I.R (1954) 4 Raj 252 (257) 00 A 1952 Cal 32 
44 , A 1952 Mys 111 (113) (DB) 00 A 

193 1 Mad 571 (573) (DB) 00 A 1967 Delhi 88 
<9H : 1967 Cri IJ 1300 - 1958 Andh LT 930 

(ID I he actual despatch of a letter of ac¬ 
ceptance must be established by evidence and 

it is not permissible to presume the fact from 

s&rrAi^sS) (DBr d by th " 

(12) A letter of acceptance to a proposer, not 
coriectlv addresed, could not, although posted, 
be said to have been “put in a course of trans- 

Dl ™. to h ' n \ 9 All 366 (385) i DB). 

(13) I he act of acceptance is a continuous act 
and it becomes effective so as to bind the ac¬ 
ceptor completely when the acceptance comes 

/ '/ 1 o k |!‘’'/Vlo ° f the P ro P ()s cr- A 1954 Bom 
4J , ( 494 > < DB) A 1949 Pat 270 (278) (DB). 

(14) I he cover note despatched bv an 
Insurance Company on receipt of the proposal 
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(b) B accepts A’s proposal by a letter sent by post. 

The communication of the acceptance is complete, 

as against A when the letter is posted; 
as against B when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched, 
it is complete as against B when B receives it. 

_ • B * r 2 w>I 7 S acce P tance b y telegram. B’s revocation is complete as 

against B when the telegram is despatched, and as against A when it reaches 

[Malaysian Contract Act, 1950, S. 4.] 


, . Revocation of proposals and acceptances.— A proposal may be re¬ 
voked at any time before the communication of its acceptance is complete as 
against the proposer, but not afterwards. 


Section 4 — Note 2 (contd.) 

and the insurance premium, accepting the risk 
without any condition that a policy would be 
issued only if on further consideration the pro¬ 
posal was accepted on its receipt by the assured 
amounts to a binding acceptance and the non- 
jssue of a formal policy would not affect the 
liability of the compay in regard to the risk 

£98° (300) ^DB) er tak e n to insure - A 1934 Ah 

(15) The post office is the agent of the sender 
of letter or telegram and not the agent of the 
addressee and hence an acceptance becomes 
complete only at the place where it is com¬ 
municated to the offerer. A 1949 Pat 270 (276) 
(DB). 

(16) Where before an acceptance sent by 
letter reaches the offerer a telegram revoking 
the acceptance reaches him no concluded con¬ 
tract can come into existence. A 1949 Pat 270 
(276) (DB). 

(17) The communication of acceptance does 
not make any change in the place where the 
contract is made but only affects the time of 
its complete formation. 1896 Pun Re No. 76 
p. 234 (238) (DB). 

(18) The communication of the acceptance to 

the proposer cannot be said to be such an 
integral part of the completion as to constitute 
a part of the cause of action in a suit and even 
if the acceptance does not reach the proposer 
being lost or misplaced in transit, the contract 
would be complete. A 1954 Bom 491 (494) 

(DB). 

(19) In the case of an offer which seeks an 
act from the other party the performance 
of the act alone is sufficient to convert it 
into a promise without any further communica¬ 
tion of an acceptance. A 1954 Pat 14 (16) 00 
A 1929 Lah 656 (656). 

(20) Premium tendered by cheque along with 
the proposal — Cheque encashed by life 
Insurance Corporation of India — Corporation 
bound to accept the proposal. 1979 All LJ 602. 

(21) A paying money to B with some condi¬ 
tions — B accepting the money and performing 
some of the conditions — B’s acceptance im¬ 
plied — B liable to repay A. A 1979 (NOC) 
66 (Cal). 

(22) Proposal and acceptance by telephone 
conversation — Contract is made at place when 
acceptance is received and part of cause of 
action for suit for damages for breach arises at 
that place —- Analogy of contract by post and 
telegram does not apply. A 1966 SC 543 (547). 


(23) Where in an auction the final bids are 
made subject to the confirmation by another 
superior authority, it is only when the bid is 
approved that the contract of sale would be 
deemed to be complete, and until such con- 
firmation or approval is made, the person whose 
bid has been sent for confirmation is entitled to 
withdraw his bid. When the bid is so with¬ 
drawn before it is accepted by such authority, 
there would be no concluded contract and as a 
result, the bidder will not be liable for damages 
on account of any breach of contract or for the 
shortfall on the resale. A 1973 Andh Pra 178 
(180) (FB). (A 1963 Andh Pra 110, Overruled.) 
00 (1979) 81 Punj LR 314 (316) : 1979 Pun LJ 
324 00 A 1975 Mad 292. 

(24) Concluded contract — Auction sale — 
Conditional acceptance of bid — Papers sent to 
Government for confirmation of acceptance — 
No communication of confirmation of accept¬ 
ance — Held no concluded contract. A 1972 
SC 1242 00 A 1980 Madh Pra 89 : 1980 MPLJ 
231 (DB). 

(25) Where an offer is made by a person to 
purchase a house belonging to a co-operative 
society it is necessary that the resolution of the 
society accepting the offer of the would be pur¬ 
chaser should be duly communicated to the 
latter and, unless there is such a communica¬ 
tion of the resolution, there is no completed 
contract. A 1961 Mad 289 (291). 

(26) Acceptance — What amounts to — A 
offering B certain terms for divorce — B ob¬ 
taining decree for divorce based on those terms 

— Both parties acting upon the terms — B’s 
conduct amounts to acceptance of A’s terms —• 
Ibere is concluded contract binding on both. 

A 1964 Mad 52 (53). 

(27) Acceptance — Signing of proposal form 
of policy P on behalf of X as owner of vehicle 

— Insurer communicating acceptance to X by 
P ost — X keeping silent and not disowning 
ownership of vehicle — Held X was owner of 
the vehicle and vehicle was properly insured. 
U967) 69 Punj LR 578. 

(28) Receivers appointed to sell property 
negotiating with tenants for sale to them —. 
Court’s sanction sought to sell property — Con¬ 
tract is concluded the moment Court accord# 
sanction. (1972) 13 Guj LR 773. 

Section 5 

(1) An offer to sell and to keep the offer open 
till a certain time is nudum pactum and, can, at 
any time before acceptance, be recalled. A 1916 
Low Bur 18 (19) *° (1892) 2 Mad LJ 57 (64) 
(DB). 
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An acceptance may be revoked at any time before the communication, of 
the acceptance is complete as against the acceptor, but not afterwards. 

Illustrations 

> A proposes, by a letter sent by post, to sell his house to B. 

/ B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when B 
posts his letter of acceptance, but not afterwards. 


Section 5 (contd.) 

(2) Section 5 must be read subject to S. 8. 
(1959) 10 STC 74 (81) (DB) (Pat). 

(3) Revocation of proposals — A person who 
makes an offer is entitled to withdraw it before 
its acceptance is intimated to him. A 1972 
Madh Pra 131 (132). 

(4) Acceptance and revocation of proposals — 
A party who offers to be bound by statement 
of any of opposite parties, cannot resile from 
the offer after the other party has agreed to 
make such statement. A 1980 Punj 284 (288, 
289) (FB). 

(5) There is in principle a material distinction 
between acceptance of an offer which asks for 
a promise anci an offer which asks for an act on 
the condition of the offer becoming a promise. 
In the former case where the acceptance is to 
consist of a promise, there must be communica¬ 
tion to the proposer. But in the latter class of 
cases, as for example, despatching goods order¬ 
ed by post, the rule is that no further com¬ 
munication of acceptance is necessary than per¬ 
formance of proposed act. (1959) 10 STC 74 
(81) (Pat) (DB). 

(6) A bidder at an auction sale only makes an 
offer which he can withdraw before its accept¬ 
ance bv the fall of the hammer. A 1947 Mad 
366 (367) (DB) 00 (1913) 18 Cal LJ 53 (56) 
(DB) 00 1977 Rajdhani LR 347 00 A 1971 Mad 
28 (30, 31). 


(7) Where an auction sale is held under the 
express condition that the acceptance of the 
highest bid would be subject to the confirma¬ 
tion by a particular authority the bidder could 
withdraw his offer before such confirmation in 
spite of the bid having been provisionally ac¬ 
cepted. A 1953 Punj 274 (278) 00 A 1947 Mad 
866 (368) 00 1977 Rajdhani LR 26 00 A 1971 
Mad 28. 

(8) A bidder at auction sale makes an offer 
to purchase. Where terms of auction provide 
that acceptance of bid will be communicated 
after expiry of seven days of the auction, the 
authority holding the auction is under a con¬ 
tractual obligation to communicate the accept¬ 
ance and if it fails to do so the bidder is entitled 
to revoke his offer and claim refund of earnest 
money paid. ILR (1973) 2 Punj 19 (DB) 00 
ILR (1972) 1 Delhi 110. (Acceptance com¬ 
municated after communication of revocation — 
There is no concluded contract between par¬ 
ties.) 

(9) After a transaction has ripened into a con¬ 
tract it requires the consent of both parties to 
revoke or modify it. A 1925 PC 232 (232). 

(10) Once an offer to be bound by the spe¬ 
cial oath of the other party has been marie by 
party and accepted by the other, it cannot be 


revoked. He cannot, therefore, be allowed to 
resile from his offer before the special oath has 
actually been taken. A 1952 Pat 208 (210) (DB) 
00 A 1952 All 882 (889) (FB) 00 A 1957 Orissa 
e26 (227). 

(11) An original proposal becomes superseded 

by the counter-proposal made by the other 
party and would not be revived even if the 
maker of the proposal rejects the counter offer. 
Quite a different result would however follow 
if the person making the counter-proposal with¬ 
draws it before the other either accepts the 
counter-proposal or rejects it. ILR (1956) 1 

Cal 164 (170). 

(12) Madras District Municipalities Act, Sec¬ 
tions 68, 68-A and 69 — Public auction by 
Commissioner — Highest bidder withdrawing 
his bid before acceptance by Council, the only 
authority to accept offer — Effect of with¬ 
drawal — Contract concluded liability of the 
highest bidder for damages for breach of con¬ 
tract. (1969) 1 Mad LJ 394. 

(13) Tender notice calling for quotations — 
Mere offer of quotations does not create con¬ 
tract — Rights and duties of person calling tor 
quotations — Distinction between Government 
and private person — Acceptance of lowest 
quotation — Not obligatory — Refusal by Gov¬ 
ernment to accept lowest quotations — Writ 
petition not maintainable. A 1962 Manipur 47 
(51). 

(14) Tender for sale of country liquor group 
shops — Withdrawal prior to acceptance — 
Statutory condition in the tender form that 
tenderer had no right to withdraw — Earnest 
money forfeited on withdrawal by tenderer. A 
1976 Raj 215 (217). 

(15) Tender submitted by S accepted by 
Government and acceptance communicated to S 
through a letter — Telegram by S revoking 
tender reaching Government after it had posted 
letter of acceptance — Held that contract was 
complete between S and Government as soon 
as letter of acceptance was posted. A 1972 All 
137. 


u'>/ Lsi.spiacea rersons 

Rehabilitation) Rules (1955), Rule 90 (10) — 
Auction sale under — Provisional or conditional 
acceptance — Bidder held entitled to withdraw 
his offer and revoke bid — Displaced Persons 
(Compensation and Rehabilitation) Act (1954). 
S. 20. A 1968 Pat 433 (438) (DB). 

(17) Auction sale — Acceptance of bid sub- 
»«* t° confirmation of Chief Commissioner — 
No completed contract till such confirmation — 
B’d can be withdrawn — Auction-purchaser not 
liable for shortfall on resale. A 1963 Punj 274 

Orissa 41 (DB) 00 A 1973 
26). 

of communication completed 
----- — N has jurisdiction to trv suit 
for breach of contract. A 1965 Punj 107 (109 
110) 99 1972 MPLJ 981. ' 
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(278) 00 A 1978 
Madh Pra 24 (25, 

(19) Revocation 
at N — Court at 
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® may r&v °ke his acceptance at any time before or at the moment when 
the letter communicating it reaches A, but not afterwards. 

[Malaysian Contract Act 1950. S. 5.] 

STATE AMENDMENT i 

Uttar Pradesh 

*, n its a ? p J i “ t, °? to the State of Uttar Pradesh, at the end of the first para- 
graph, insert following Explanation :— 

r,ron EXP i lanat J° n “ Where an invitation to a Proposal contains a condition that any 
^ I T ade m r i esp ° + n v f e to ^ ch invitation shall be kept open for a specified 
nn , V d P r °P° sal 1S thereupon made accepting such condition, such proposal may 
not be revoked within such time.-U. P. Act 57 of 1976, S. 25 (1-1-1977) 

6. Revocation how made.— A proposal is revoked— 

(1) by the communication of notice of revocation by the proposer to the 
other party; 

(2) by the lapse of the time prescribed in such proposal for its acceptance, 

or if no time is so prescribed, by the lapse of a reasonable time, with¬ 
out communication of the acceptance; 

(3) by the failure of the acceptor to fulfil a condition precedent to accept- 

(4) by the death or insanity of the proposer, if the fact of his death or in- 

hv/T 3 / 11 y c °nj es to the knowledge of the acceptor before acceptance. 
IMalaysian Contract Act 1950, S. 6.] 

_ A ^ ceptance roust be absolute.— I n order to convert a proposal into a 

promise, the acceptance must— 

(1) be absolute and unqualified: 

(2) be expressed in some usual and reasonable manner, unless the proposal 
_ Prescribes the manner in which it is to be accepted. If the proposal 


• Section 6 

(1) Where application for shares of a com- 
panv was mack- in March and July 1933 and 
December 1934, but there was no allotment of 
snares till August 1935, no notice of allotment 
bein C given to proposer till then, and there 
was nothing in tne conduct of the applicant 
amounting to waiver of revocation, held that 
Section 6 (2) applied and the proposals must be 
deemed to have been revoked. A 1939 Nag 
225 (226). 

(2) Acceptance of shares allotted after delay 
amounts to acquiescence on the part of the ap¬ 
plicant and he cannot thereafter repudiate tne 
allotment on the ground that as his offer be¬ 
came revoked by delay in allotment there could 
have been no valid allotment of the shares to 
him. 1955 Mad WN 80 (81). 

(3) Auction sale — Provisional or conditional 
acceptance — No concluded contract — Bid 
can he revoked hv serving a notice to that 
effect. A 1968 Pat 433 (435, 436) (DB). 

(4) Displaced Persons (Compensation and Re¬ 
habilitation! Act (1954), S. 20 — Auction sale 
of evacuee property — Auction-purchaser, a 
displaced person — He repudiating his liability 
on the m-oimd that the area of the property 
auctioned was less than the area represented at 
the time of sale —r Sale in his favour cancelled 
and resale ordered — Resale of property at an 
appreciated price — Held, that auction-pur¬ 
chaser could not contend that the sale in his 
favour should not have been cancelled — Fur¬ 
ther the authorities were not hound to accept 
his conditional offer that he was prepared to 
accept property if proportionate reduction in 
the price offered by him was allowed as the 


area had been found less than what was re¬ 
presented. A 1976 SC 2128 (2129). 

(5) If there is an express refusal to accept 
the proposal, the proposal stands revoked. A 
1973 Ml 263 (266). 

(6) Government advancing loan to a company 
— Initially rate of interest was proposed by 
Government — Rate was not fixed — Company 
all the while bargaining as regards rate of 
interest — It could not be said that the com¬ 
pany acquiesced to the rate of interest initially 
proposed, or there was anv implied contract. 
1978 Tax LR 273 (Madh Pra). 

SECTION 7 — SYNOPSIS 

1. Acceptance must be unconditional and ab¬ 
solute. 


2. Counter proposal. 

8. Manner of acceptance. 


1. Acceptance must be unconditional and ab¬ 
solute.— (1) The theory of offer and acceptance 
has received statutory recognition in India so 
that every transaction to he recognised as a 
must, in its ultimate analysis, resolve 
itself into a proposal and its absolute and un¬ 
qualified acceptance. A 1951 All 93 (97) (FB) 
•A 1922 Pat 24 (26) •• (1904) 28 Bom 420 

J 190 P\ 24 Bom 510 (523) (DB) OB 
A 1070 SC 706 (712). (Offer and acceptance 

invitation to other party to make offer —- No 

VJ^2 nc Vtt onaI acceptance — No contract.) 00 A 
1977 All 494 (498). (Plea that non-refund of 
alleged deposit amounted to implied acceptance 
was rejected.) 

(2) Acceptance must he absolute —>• Submis¬ 
sion of tender by a contractor —- Letter accept¬ 
ing tender on behalf of President of India re- 
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prescribes a manner in which it is to be accepted, and the acceptance 
is not made in such manner, the proposer may, within a reasonable 
time after the acceptance is communicated to him, insist that his pro¬ 
posal shall be accepted in the prescribed manner, and not otherwise; 
but if he fails to do so, he accepts the acceptance. 

[Malaysian Contract Act 1950, S. 7.] 


Section 7 — Note 1 (contd.) 

quiring the contractor to execute a formal agree¬ 
ment — Signatory of letter neither purported to 
accept tender nor pm-ported to append his 
signature for and on behalf of the President — 
Terms of formal agreement objected to by the 
contractor — Formal agreement not executed — 
Held, there was no concluded contract between 
the parties. A 1972 Delhi 110 (113 to 117). 

(3) Until there is absolute acceptance of a 
proposal the parties are still in the stage of 
negotiations and no legal obligations attach to 
them. (1900) 24 Bom 510 (523) (DB) 00 (1956) 
60 Cal WN 423 (433). 

(4) Government advancing loan to a company 
— Interest remaining in a fluid state — Com¬ 
pany all the while bargaining as regards the 
rate of interest — Company could not be said 
to have acquiesced to rate of interest initially 
proposed by the Government. 1978 Tax LR 
273 (278, 279) (Madh Pra). 

(5) An absolute and unqualified acceptance 
may, even when there is no express communica¬ 
tion from the offeree, be inferred from his con¬ 
duct. A 1919 All 7 (8, 9). 

(0) Where there is a definite acceptance of an 
offer, resulting in a concluded contract the ac¬ 
companying statement that a formal contract 
will be issued shortly is neither a term of Ihe 
bargain nor is it a condition precedent to the 
coining into force of the contract. ILR (1971) 
l Delhi 355. 


(7) An acceptance which does not extend to 
all the terms of a contract cannot make a bind¬ 
ing contract. A 1958 Andh Pra 533 (536) 00 
1972 Cur LJ 408 (Punj). 

(8) An acceptance which leaves one of the 
conditions essential to the implementing of the 
acceptance to the discretion of a third person 
is not an unqualified acceptance and fails as an 
acceptance. A 1941 Oudh 529 (543). 

(9) An acceptance which is qualified by cer¬ 
tain conditions cannot amount to an absolute 
and unqualified acceptance which is capable of 
resulting in a completed contract. A 1947 All 
332 (334). 

(10) Where an acceptance is in substance 
only a provisional arrangement subject to some¬ 
thing more being done to complete the arrange¬ 
ment it cannot make a binding contract A 
1958 Andh Pra 533 (530). 

(11) Concluded contract — Lease of Munici¬ 
pal plot of land — Resolution of Municipal 
Committee to grant renewal if lessee paid up¬ 
set price and annual rent within specified period 
— Lessee not complying hut approaching higher 
authorities — Counter offer by lessee rejected bv 
commits Held, that the Municipal Com,nr 
nad no authority to go on negotiating with the 
lessee and to accept payment and his act was 
thus unauthorised. A 1973 SC 508 (510), 

(12) Where the acceptance of the highest bid 
at an auction sale by the sale officer or the 
auctioneer is subject to the confirmation by a 
superior authority there is only a provisional or 


conditional acceptance and the bidder will be 
bound by his offer only after such confirmation 
is received. A 1951 Mad 322 (325) 00 A 1953 
Punj 274 (278) 00 A 1971 SC 2295 (2297) 00 
A 1977 All 494 (498). (The mere fact that the 
tender was highest could vest in it no right to 
compel its acceptance, especiallv where the in¬ 
vitation reserves the right to reject a tender.) 

(13) Auction of liquor shops — Highest 
bidder not depositing prescribed minimum — 
Reauction fetching smaller amount than offered 
m earlier auction — Suit for loss by State 
against highest bidder in earlier auction — Bid 
offered not sanctioned by Excise Commissioner 
— No concluded contract between State and 
auction-bidder to hold bidder liable for breach 
ot contract. A 1980 SC 680 (682) ; 1980 All 
LJ 278. 


U 4 . when an order for goods is accepted 
subject to confirmation by mail” the accept¬ 
ance is conditional and the contract cannot be 
said to have been complete on the date of such 
acceptance. A 1930 Lah 325 (326) (DB) 00 A 
1930 Lah 114 (115) (DB). 

(15) An acceptance which at the same time 
exempts the acceptor of any obligation is not 
an acceptance capable of creating a binding con¬ 
tract. A 1931 Lah 260 (263) (DB). 

(16) Where by the absolute and unequivocal 

acceptance of an offer a binding contract has 
come into existence between the parties the 
non-execution of a formal document cannot 
® ii SO IY,^n , e Parties of their engagement. A 1934 
^ “j® (300) (DB). (Proposal by insurance ac¬ 

cepted by company _ Non-issue of policy 
before happening of risk cannot absolve com¬ 
pany of its liability.) 

, __ ^ ■ . must be absolute — When 

there is variance between the offer and accept¬ 
ance even in respect of any material term ac- 
ceptance cannot Be said to be absolute and un¬ 
qualified and the same will not result in the 

110 m (ll°5 l°10) a Cga COntract - A 1972 Delhi 

(18) A covenant in a sale deed that the vendee 

mu St h 3 e]1 V « n tn° th 56 1,16 P r °P ert y ^ future 
must sell it to the vendor or his heirs for 

same price and also the price of any building 

to ;w-n h H ve , erected on the property amounts 
to a completed contract and not merely a stand 

Zldi Cr Wh, ' Ch requires acceptance before it 
*323) (FB)™ 6 3 coutract A ^33 Mad 322 

A A e U ± % 

$5 sc 
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Section 7 — Note 1 (contd.) 

(21) Contract of insurance is concluded by 
offer and acceptance — Issue of policy is a 
subsequent act. 1970 ACJ 101 (Delhi). 

(22) Contract of insurance — Duty of insured 

to supply true information regarding himself _ 

Information supplied found false — Contract 
null and void. A 1977 Mad 381 (384). 

(23) In order to decide whether there is an 
absolute and unqualified agreement between the 
parties to a contract, the entire negotiations and 
correspondence should be considered. A 1958 
Andh Pra 533 (536) 00 A 1930 Mad 654 (655, 
656) (DB). 

(24) A new collateral term annexed to an ac¬ 
ceptance of a contract does not affect the ori¬ 
ginal contract accepted absolutely. A 1958 
Andh Pra 533 (536). 

(25) During the course of the negotiations for 
the sale of a horse the seller gave a warranty 
that the horse was sound. The buyer accepted 
the bargain by telegram and later sent a letter 
stating that he confirmed the telegram and 
would take the horse if the seller had no objec¬ 
tion to get a veterinary' certificate. It was held 
that the warranty was not a proposal. There¬ 
fore it could not be said that by asking for the 
certificate the buyer had not accepted the 
Warranty absolutely and without qualification 
and therefore the seller was not bound by it. 
(1912) 14 Ind Cas 135 (135) (DB) (All). 

(26) Vendor agreed to sell certain premises 
and the purchasers agreed to purchase — 
Clause of agreement made the vendor liable to 
execute the sale deed within a certain time — 
There was a concluded contract. A 1973 SC 
559 (560). 

(27) Acceptance of offer must be absolute 
and unconditional — Tender for supply of oil 
subject to conditions of contract — Condition 
subsequent as to security deposit — Accordance 
letter stating that contract was concluded but 
it was subject to making security deposit — 
Held there was a concluded contract. A 1962 
SC 378 (385) 00 A 1977 All 494 (496). (Seek¬ 
ing clarification of offer — Neither amounts to 
acceptance nor to the making of a counter offer.) 

(28) Acceptance of proposal — Tender — 
Even if special conditions are given with the 
invitation to tender showing general conditions, 
former cannot apply when acceptance specifies 
only those general conditions. 

The letter of acceptance is the counter offer 
and when acted upon it becomes accepted. 
Then the special conditions can never become 
part of the contract. A 1972 Cal 217 (220). 

(29) When one party makes a composite offer, 
each part thereof being dependent on the other 
the other party cannot by accepting a part of 
the offer, compel the other to confine its dis¬ 
pute only to that part not accepted, unless the 
party offering the composite offer agrees to that 
course. A 1964 SC 892 (895). 

(30) Agreement for sale of land — Price and 
area of land and time for completion of sale 
fixed — Mere omission to settle mode of pay¬ 
ment does not affect the completeness of con¬ 
tract. A 1968 SC 1028 (1032). 

(31) Oral agreement — Reference to execu¬ 
tion of formal contract does not establish the 
proposition that the parties cannot be bound by 
previous agreement. A 1968 SC 1028 (1031). 

(32) Auction sale —* Provisional or conditional 
acceptance — No concluded contract. Bidder 


held entitled to withdraw his offer - and revoke 
VSSt- A 1968 Pat 433 (435, 436) (DB) 00 A 
1972 SC 1242 (1245, 1246). 

(33) Offer by plaintiffs to sell certain quantity 
or oil at certain rate accepted by defendants 
without any qualification or condition —- Fresh 

between parties regarding payment 
ot Vidya fund which was not mentioned ear- 
‘ ler . Further negotiations held did not affect 
mam contract as to sale of oil which was already 

Jf d 5 d * A 1962 Pun i 56 (60, 61, 62) (DB). 

(34) Acceptance of tenders of certain firm for 
purchase of forest products — Failure of firm 
to make initial deposit — Acceptance, was not 
a valid one and there was no concluded con¬ 
tract between the firm and the Chief Conserva¬ 
tor A 1973 SC 1164 (1165 to 1167). 

. ' .v * n order that acceptance of the proposal 
be interred the acceptance of the consideration 
must be unconditional. Of course, if by any 
action on the part of the acceptee the proposer 
cannot be restored to his former position, then 
the acceptee cannot be permitted to say that his 
acceptance should be treated as other than as 
per the original proposal. But in the absence 
of such estoppel being applicable the condi¬ 
tional acceptance cannot become absolute ac¬ 
ceptance. A 1968 Bom 294 (236). 

(36) Contract to purchase several tons of iron 
scrap belonging to Government — Is concluded 
on acceptance of purchaser’s tender — Condi¬ 
tion for payment of price does not make the 
contract conditional. A 19C9 Bom 163 (171). 

(37) A notice communicating to its constituent 
the decision of the bank to raise the rate of 
interest from a certain date may not amount to 
an express proposal within the meaning of Sec¬ 
tion 2 (a) but it neverthless contains an implied 
proposal to the effect that if the constituent 
wanted to keep alive his overdraft account with 
the Bank or desired to take further advances 
rrom the Bank it could be done only on thfr 

<64? 647,“ n0tiCe ‘ A 1958 Cal 644 

. (38) Where an oral contract for reconveyance 
is entered into, the question whether it would 
be enforceable as a completed contract not- ~ 
withstanding the omission of the parties to ex¬ 
ecute a written agreement woula depend on 
the question whether the written agreement was 
a term of bargain or whether it was merely an 
expression of desire. It is a question of con¬ 
struction whether the execution of the further 
contract is a condition or term of the bargain 
or whether it is a mere expression of the desire 
of the parties as to the manner in which the 
transaction already agreed to will in fact go 
through. 1959 Ker LT 595. 

2. Counter proposal.— (1) An acceptance with 
a variation in the terms of the offer or with a 
qualification is simply a counter proposal. (1900) 

24 Bom 510 (523) (DB) 00 ILR (1956) 1 Cal 
164 (167) 00 A 1938 Lah 341 (344) (DB) 00 
1913 Pun Re No. 92 (DB) 00 (1908) 2 Sind LR 
7 (8, 9) (DB). 

(2) A policy containing the condition that no 
insurance shall be deemed to have been effect¬ 
ed until the premium in full is paid and accept¬ 
ed is only in the nature of a counter offer and 
not an absolute and unqualified acceptance of 
the proposal for insurance. A 1928 Bom 260 
(261, 262) (DB). 

(3) An acceptance by an insurance company 
of a proposal for life insurance on condition 
that the first premiuih thereunder should be 
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8. Acceptance by performing conditions, or receiving consideration.— 
Performance of the conditions of a proposal, or the acceptance of any consid- 


Section 7 — Note 2 (contd.) 
paid within 30 days from the date of accept¬ 
ance is in law a counter-offer to be completed 
thereafter into contract by the fulfilment oi 
that condition as required thereunder. A 1959 
Pat 540 (541) (DB). 

(4) A counter-offer amounts to a rejection of 
the original offer. A 1938 Lah 341 (344) (DB). 

(5) If counter proposal is withdrawn before it 
has been either accepted or rejected, then it 
must be held that the original proposal stands 
unrejected, and capable of being accepted. ILR 
(1956) 1 Cal 164 (170). 

(6) A counter proposal must be accepted by 
the original offerer before contract can result. 
(1900) 24 Bom 510 (523) 00 ILR (1950) All 
112 (115) 00 A 1947 Cal 14 (16) (DB). 

(7) The acceptance of a counter-offer results 
in a contract whose situs is the place where 
the counter-offer was received and accepted. 
ILR (1954) 4 Raj 252 (257). 

(8) The plaintiff while accepting the defen¬ 
dant’s offer of a lease made a counter proposal 
for insertion of a clause in the lease note pro¬ 
viding for a renewal of lease for another five 
years. The defendant’s estate manager replied 
*T am making necessary arrangements.*’ It was 
held that the counter offer was not accepted. 
A 1921 Bom 200 (201) (DB). 

(9) Offer, counter-offer and acceptance — 
Acceptance of offer with introduction of new 
term — Effect of — Counter-offer. The offeree 
must unreservedly assent to the exact terms of 
the offer to bring about a concluded contract. 
If, while purporting to accept the offer as a 
whole, he introduces a new term which the 
offerer has had no opportunity of examining, he 
is in fact merely making a counter-offer. The 
effect of such a counter-offer in the eyes of 
law is to destroy the original offer. An offer 
once refused is dead and cannot be accepted 
unless renewed. The question whether the 
terms added are intended to be part of the 
contract or are merely in the nature of enquiries 
for further information has to be decided by 
the Court in individual cases by looking into 
the effect of the words used in particular cases 
and thereby gathering the intention of the par¬ 
ties. A 1961 Ker 21 (23) (DB). 

(10) Where after rejecting the counter pro¬ 
posal the offerer repeats his original offer and 
the offeree accepts the same a binding contract 
arises between the parties. A 1938 Cal 343 
(346). 

(11) It is not every slight variation in the 
acceptance that would affect the validity of a 
contract. It must be a material variation to 
bring about that result. (1908) 2 Sind LR 7 
<8. 9) (DB). 

3. Manner of acceptance.— (1) Where a per¬ 
son in an offer made by him to another person 
expressly or impliedly intimates a particular 
mode of acceptance as sufficient to make the 
bargain binding it is only necessary for the 
other person to whom such offer is made to 
f ollow the indicated mode of acceptance; and 

"A” In the citations 
[Vol. 10] 4 A. M. 39 


if the person making the offer expressly or im¬ 
pliedly intimates in his offer that it will ba 
sufficient to act on the proposal without com¬ 
municating acceptance or it to himself, per¬ 
formance of the conditions is a sufficient accept¬ 
ance, without notification. A 1952 Cal 691 
0695) 00 A 1937 Bom 39 (43). 

(2) Where a letter makes offer for sale of 
property, directing that purchaser should write 
about acceptance to a certain person and the 
intending purchaser instead of so writing com¬ 
municates directly with the seller, there is no 
contravention of Section 7 as to render contract 
not binding on seller. A 1936 Cal 87 (91) 
(DB). 

(3) Assent must be by express words or posi¬ 
tive conduct. A 1927 All 407 (410) (DB) 00 
A 1914 Lah 436 (438) (DB). 

(4) Where a constituent of a bank after a 
notice enhancing the rate of interest renews his 
overdraft account and also obtains further ad¬ 
vances it must be taken that he has accepted 
the implied proposal of the bank contained in 
the notice to keep alive his account and to 
make further advances only at the higher rate 
of interest and therefore is bound to pay sucb 
Interest. A 1958 Cal 644 (648). 

(5) The law does not cast a duty on the per¬ 
son to whom an offer is made to reply to that 
offer and hence acceptance cannot be inferred 
from the silence of the offeree. A 1927 All 407 
(410) (DB) 00 A 1939 Cal 500 (501) 00 A 1930 
Lah 374 (3755 (DB) oa A 1917 Mad 13 (14) 
(DR). 

(6) There is one further case in which there 
may be acceptance by conduct which is not 
covered by Sections 7, 8 and 9. It is when 
trade or mercantile usage or local usage can be 
invoked to import into the transaction a promise 
by the promisee which is not made either ex- 
^ressly or impliedly. A 1927 All 407 (409) 

(7) Acceptance of proposal — Can be in a 
form other than Sections 7 and 8. A 1968 All 
292 (294). 

(8) Offer — Acceptance cannot be hv serving 
copy of plaint in a suit for specific performance 
through Court. A 1969 SC 1157 (1159). 

Section 8 

(1) In case where an offer asks for an act 
tiie performance of the desired act without anv 
further communication of the acceptance is 
sufficient ito r ^der offer a promise. A 1954 

(2) Where an aunt promised to purchase and 
settle property on her niece if she resided with 
her and after the purchase also wrote a letter 
to that effect whereupon the niece resided 
v*nth her, the letter coupled with the conduct 
ot niece constituted a binding contract which 
was specifically enforceable. A 1916 PC 9 (13). 

(3) A surety asked the creditor by letter to 
advance money to the debtor to certain amount 
and made himself responsible for the amount. 
The letter did not contemplate any communica¬ 
tion of acceptance. It was held that the 
advancement of money amounts to acceptance 

stands for AIR 
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eration for a reciprocal promise which may be offered with a proposal, is an 
acceptance of the proposal. 

[Malaysian Contract Act 1950, S. 8.] 

Promises, express and implied.—— In so far as the proposal or accept¬ 
ance of any promise is made in words, the promise is said to be express. In 


Section 8 (contd.) 

of the proposal and the contract of guarantee 
was complete. A 1928 Lah 938 (939;. 

(4) Surety bond submitted by A for making 
good an amount embezzled by B if he was ap¬ 
pointed Tahsildar in Tehri Garhwal State — 
No evidence that the Contract Act or any ana¬ 
logous law was in force in that State at the 
relevant time — Held that mere appointment 
of B as Tahsildar did not amount to accept¬ 
ance of bond by the State — A was not liable 
for the amount embezzled by B in the course 
of his service. 1971 UJ (SC) 262. 

(5) Where a party accepts a payment offered 
in full satisfaction of his claim without any 
objection, it should be deemed that he has ac¬ 
cepted it on the condition on which it was 
offered and it is not open to him to say sub¬ 
sequently that he accepted the payment in part 
satisfaction of his claim. A 1953 All 745 (745, 
746). 

(6) Acceptance by performing conditions — 
Despite the demand for balance amount of 
claim, suit therefor will not lie if that demand 
had been made after encashing cheque for a 
smaller amount specified to be in full and 
filial settlement of the claim. A 1973 Gauhati 
111 (112, 113, 114). 

(7) The acceptance of the cheque by the 
landlord of the tenant was the acceptance of 
a consideration. A 1953 All 745 (746). 

(8) Section 5 must be read subject to provi¬ 
sions of Section 8. (1959) 10 STC 74 (81) 

(DB) (Pat). 

(9) Provisions contained in Section 8 are not 
exhaustive but illustrative. A 1968 All 292 

(294). 

(10) Section 8 is an illustration of implied 
acceptance of proposal. A 1968 All 292 (294). 

(11) Bank affording overdraft facilities to 
P rm — Agreement providing for calculating 
interest on daily balance of account and charg¬ 
ing same to the account on last day of each 
month — Firm availing overdraft facilities — 
Periodical statements of account charging com¬ 
pound interest sent —. No objection by firm 
— Firm held agreed to compound rate of in¬ 
terest. A 1975 Andh Pra 113 (117, 119). 

(12) In order that acceptance of the propo¬ 
sal be inferred the acceptace of the considera¬ 
tion must be unconditional. A 1968 Bom 294 
(296). 

(13) A notice communicating to its consti¬ 
tuents the decision of the bank to raise the 
rate of interest from a certain date may not 
amount to an express proposal within meaning 
of S. 2 (a) but it nevertheless contains an im¬ 
bed proposal to the effect that if the consti¬ 
tuent wanted to keep alive his overdraft ac¬ 
count with the bank or desired to take further 
advance from bank it could be done only on 
the terms contained in the notice. This implied 
proposal invites from him in the words of Sec¬ 
tion 8 a ‘reciprocal promise* to pay interest at 
the higher rate. A 1958 Cal 644 (646, 647). 

(14) Where the Government advanced loan 
to a company and initially proposed the rate 


acqui- 
y proposed. 


of interest, but the rate was not fixed, com¬ 
pany was all the while bargaining as regards 
the rate of interest, but did not protest to the 
rate initially proposed by Government — Held, 
it could not be said that the company 
esced to the rate of interest initially 
1978 Tax LR 273 (Madh Pra). 

(15) Proceedings under Section 145, Cr. P. 
Code — Applicant making offer to decide the 
case on statement made on special oath by P 
— P apart from being father and brother of 
some of the opposite parties also advocate for 
all the opposite parties empowered under 
Vakalatnama to do all which opposite parties 
could have done in the case —- Held, as soon 
as P accepted the offer a binding contract came 
into existence between applicant and opposite 
parties. 1969 Cri LJ 70 (All). 

(16) Decree-holder agreeing under compro¬ 
mise to accept Ihss than decretal amount if 
paid before fixed date — Delay in depositing 
amount — Withdrawal of deposit by decree- 
holder — Decree-holder must be deemed to 
have condoned delay and accepted payment in 
full satisfaction of his claim. A 1961 All 91 
02 ). 

(17) Plaintiff accepting payment offered on 
condition that it should be in full satisfaction 
of his claim — Plaintiff cannot subsequently 
say that he accepted it in part satisfaction ana 
sue for balance. A 1965 All 34 (36, 37). 

(18) Condition imposed unilaterally after ac¬ 
ceptance of offer is not valid. 1964 Raj LW 
416. 

(19) Company’s claims against railway pend- 
hig — During pendency railway sending cheque 
making it clear that it was in full and final 
settlement — Company held must be deemed 
to have accepted implied condition that amount 
was tendered in full settlement. A 1966 All 
104 (104). 

(20) Acceptance of tenders of certain firm 
for purchase of forest products — Failure of 
firm to make initial deposit — Initial deposit 
a condition precedent, for acceptance of tender 

— Acceptance not valid. A 1973 SC 1164. 

(21) Auction of quarry lease by Government 

— B’s bid highest — B depositing security 
amount — B’s bid accepted later but accept¬ 
ance communicated to wrong person instead 
of B — There is no formation of contract be¬ 
tween B and Government — Demand of lease 
money from B is illegal. A 1980 Madh Pra 
89 : 1980 MPLJ 231 (DB). 

Section 9 

(1) A contract may be either express or im¬ 
plied. It may also be of mixed character, that 
is partly express and partly implied. A 1942 
Lah 47 (49) (DB). 

(2) An “express contract** means the recipro¬ 
cal promises contained in the words of the 
contract or resulting from a true construction 
of diem and excludes stipulations which may 
arise out of any usage or custom or which 
may be inferred from the conduct or course of 
dealings between the parties. A 1958 Andh 
Pra 550 (554) (DB). 
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so far as such proposal or acceptance is made otherwise than in words 
promise is said to be implied. 

[Malaysian Contract Act 1950, S. 9.] 
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Section 9 (contd.) 

(3) Contract wnether implied or express gives 
an equal cause of action. A 1925 Lah 174 

[Mad) °° * 1912) 16 Ind Cas 609 < 610 > (DB) 

(4) The question of an express contract as 
well as an implied contract is one of inference 
to be drawn from the facts. (1912) 16 Ind 
Cas 609 (610) (DB) (Mad). 

(5) Where the facts and circumstances lead 
to an irresistible conclusion that the parties 
must have agreed to do a thing on a parti¬ 
cular footing though they may not have ex¬ 
pressed it in their contract, be it written or 
oral, the Court should imply an agreement or 
a term to that effect and in so doing the Court 
does not make a new contract for them but it 

(19^2,Cal e wN°528 eir PreSUmed 

(6) An express contract can be proved by 
written or spoken words which constitute an 
agreement between the parties while an im¬ 
plied promise may be proved by circumstantial 

(49) C (DB) ° f agreeraent A 1942 Lah 47 

(7) A covenant to repay is implied in every 
potion of loan. A 1934 Pat 433 (435). 

(8) Where a person after receiving a notice 
hom his bank which impliedly proposes to him 
that it would keep his overdraft account alive 
and also make further advances only at a 
higher rate of interest, renews his overdraft ac- 
count apd also obtains further advances it is 
to be taken that he has agreed to pay the 

AiSo ra n C i stipulated by the Bank. 

A 1958 Cal 644 (646) (DB). 

(9) A person accepting money for appropria¬ 
tion upon a certain contingency is under an 
implied promise to refund the same if the con¬ 
tingency does not arise and there is no appro¬ 
bation of the amount A 1957 All 799 (801) 

(10) Under an award made on reference to 
arbitration regarding disputes between A and 
B, C as surety of A paid the amount found 
due to B. On reference being discovered to 
be void, C filed a suit against A for the re¬ 
covery of amount. Held that there was an 
implied contract between C and A for re¬ 
imbursement of the amount paid and therefore 
the suit was maintainable. A 1939 Lah 187 
(188). 

(11) Wherever a contract for work is found 

to be invalid it is always assumed, unless the 
express contract excludes it, that there is an 

implied contract to pay the person who has to 

do the work reasonably for the work done by 

him. A 1941 Mad 887 (887. 888). 

(12) In cases where the relationship of prin¬ 

cipal and agent subsists agent's claim for extra 
remuneration on implied contract is enforceable 
A 1915 Mad 931 (934) (DB). °* 

(13) Where the course of dealings between 
A and B shows that A to whom B was des¬ 
patching goods on account for sale was debit¬ 
ing B with losses arising not only on the con¬ 
signments of his own goods but also on the con¬ 
signments of goods which belonged to his con- 
stitutent and that B without demur sent more 
goods m discharge of that liability it was held 


that these circumstances gave rise to the in¬ 
ference that B had undertaken a personal liabi¬ 
lity' tor the losses incurred on the constituent’s 
consignments also. A 1935 PC 154 (157). 

. An implied contract to pay compound 

interest may be implied from long course of 
dealings between parties. A 1920 PC 61 (62, 

Do). 

(15) The owner whose goods have been con- 
verted by another can bring a suit against the 
other for the sale proceeds as for monev had 
and received based on an implied contract of 
agency. A 1953 Madh B 38 (39). 

(16) Although there may be no express con¬ 
tract there is an implied obligation on all per¬ 
sons who are in possession of land as tenants 

(DB^ rGnt ILR (1952) 2 Cal 161 < 164) 

(17) Nearly every contract of necessity, leaves 
matters which are to be implied and what mat¬ 
ters are unplied in any contract must be deter¬ 
mined with reference to the surrou nding cir- 
cumstances and the^ parties who made them. 
A 1947 Nag 17 (24) (FB). 

(18) Promises which although have not been 
made either expressly or impliedly by the 
otteree can be imported into transactions'under 
trade, mercantile or local usage wherever such 
usage can be invoked. A 1927 All 407 (409) 

(19) Unless there is a mercantile usage, no 
interest can be imported into a contract con¬ 
taining no stipulation to that effect either under 

25fit2 fi s: SK'ftcir (I863) 9 m °° ind a "> 

(20) A promise which is excluded bv the ex- 

press terms of the contract cannot be implied 
mto it. A 1941 Mad 887 (888). 1 

n0t com petent to the Government 
r S S 85 f o fetter its freedom of future 
th? ? h Yf aCtl ? nwh o Ch must have to protect 

wo„lT) fa , re ° f 2 tate and , no contract which 

r °a 1947 rcVml can * imp,icH against 

(22) Provisions do not contemplate an im 
pl.ed contract between Government and anv 
o her Person — Forest contractor accentinc the 

earnest m^y* 1 ^ t 

of C 'bidde r f SuIted cancellation Hue to° failure 
aurtonhv r- pay the part consideration-Re! 
- Enforcem?n, Ve S? m d?fi . reslllMn g in deficiency 
land reverniT"cannot ° f 

implied contract and S 155 (b) nf ^L no 

desh Land Revenue P.lo j b of Madhva Pra- 
1967 SC 203 (206). d d ° CS DOt a PP l >'- A 

for anything liable 

commodities until the same^pa"ed" ? inK 1 ^!."’ 

tir™' a x;>vrz a : l £ 

express or implied that** fe nC<? ° f i any f cont,;K 't 
by the railway would he a' ° f uagous 

fcrred. A loVTatlv ^ “ * in ‘ 


612 [S 10 N 1] [The Indian] Contract Act, 1872 

CHAPTER n *• 

f 

OF CONTRACTS, VOIDABLE CONTRACTS AND VOID AGREEMENTS * 

10. What agreements are contracts.—All agreements are contracts if they 
are made by the free consent of parties competent to contract, for a lawful 
consideration and with a lawful object, and are not hereby expressly declared 
to be void. 


SECTION 10 


SYNOPSIS 


1. Essentials of contracts. 

2. Parties 9 intention to execute document — 

Effect of. 

3. Written agreements. 

4. Oral contracts. 

5. Parties to contract. 

6. Formalities prescribed by law in force. 

7. Construction of contracts. 

(a) Nomenclature of deed —- If conclu¬ 
sive. 

8. Implied terms. 

1. Essentials of contracts.— (1) An agreement 
is an act in the law whereby two or more per¬ 
sons declare their consent as to any act or 
thing to be done or forborne by some or one 
of those persons for the use of the others or 
other of them. (1912) 0 Sind LR 278 (280) 00 
A 1966 Mys 118 (122) (DB) 00 A 1960 Punj 
585 (587, 588) (DB). 

(2) Where it was contended that plea of 
benami could not be raised in a suit for speci¬ 
fic performance of contract it was held ^ that 
in case of contracts the question for considera¬ 
tion is whether a person has entered into con¬ 
tract on his behalf or on behalf of somebody 
else and therefore benami is not strictly appli¬ 
cable to contracts. A 1973 All 03 (66). 

(3) A contract is a consensual act the parties 
being free to settle any terms they please. A 
1956 Mad 695 (701) (DB) 00 A 1961 Punj 314 
(316) (DB). 

(4) Fair rent not fixed — Agreement for en¬ 
hancing rent is valid. A 1969 Mad 473 (470, 
477). 

(5) A promise which is voluntary and by 
which the parties do not intend to create any 
legal obligation cannot amount to a contract. 
A 1953 Pat 231 (233) (DB). 

(6) In spite of the fact that an agreement is 

embodied in a document the parties could 
show even by oral evidence that when the 
document was signed they intended that it 
should not operate as an agreement and there¬ 
fore there is no contract at all. A 1936 PC 70 
(74). .. 

[See also (1969) 1 Comp LJ 153 (Cal). 

(Contract of Insurance — Nature of evidence 
to show that terms of policy do not represent 
true intention can be adduced — Section 92, 
Evidence Act is no bar.) ] _ , 

[See however A 1965 Punj 25 (£0, 27) (DB).] 

(7) It is upon the party who pleads that tne 
contract upon which he is sued was not in¬ 
tended to be acted upon to pj^ve the allega¬ 
tion. TLR (1950) All 32 (45) (DB). 

(8) So long as one of the parties to the 

transaction could back out of it at his 
there can be no concluded or binding contract 
between the parties although they may have 
agreed upon many of the material terms. A 

1955 Cal 210 (215) (DB). 

(9) A clause in a concluded contract which 

is in no sense continuing one giving an option 
to one party to cancel the contract is void and 
unenforceable. A 1957 Mad 82 (86) (DB). 


ordb 

1961 

valid 


(10) Concluded contract — Clause ' allowing 
one party to wholly defeat main purpose of 
contract —. Clause must be disregarded. (1975) 
2 Kant LJ 46. 

(11) Any stipulation unilaterally introduced 

by a party into an instrument handed over by 
him to the other would not constitute a con¬ 
tract unless agreed to by the other. A 1957 
j & K 7 (7) 00 A 1901 Mad 281 (282) •• A 

1961 Punj 66 (70) (DB). 

[See however A 1964 Mad 474 (470).] 

(12) In commercial contracts, time is 
narily of the essence of the contract A 
SC 1295 (1296). 

(13) Where two adults enter into a - 

contract the default of one to do something as 
undertaken by him under the contract is not 
sufficient to deprive the other of the right to 
specific performance of the contract. A 1951 
Mad 612 (015, 010). 

(14) The persons designated in the contract 

as parties to it cannot snow by evidence that 
in reality some other persons and not they in¬ 
tended to incur obligations under the contract. 
A 1956 Bom 165 (167) 00 A 1963 Punj 538 
(545) (DB). _ „ 

[See also A 1968 Bom 156 (107) (DB). 

(Terms of contract express or implied are only 
binding on the parties to the contract.) ] 

(15) An agreement between man and woman 
both sui juris, to marry is a contract the pro¬ 
mise of each being the consideration for the 
promise of the other. A 1947 Pat 132 (134). 

(10) In a Hindu family a betrothal is in the 
nature of a contract to which the Contract Ad 
is applicable. A 1950 All 592 (594) (DB). 

(17) For the family settlement to be binding 
It must be voluntary and should not be in¬ 
duced by fraud, coercion or undue influence. 

A 1976 SC 807 (813). ^ , 

(18) An agreement between the parents or a 
minor boy and a minor girl to arrange for the 
marriage between the minors is a mere nudum 
pactum and not a contract. A 1947 Pat 132 

(19) An arbitration agreement which satisfies 
the requirements of the section is a contract 
A 1947 All 406 (407) (DB). 

[See also A 1959 Cal 603 (606). (Agreement 
that disputes to be settled by arbitration in 
New York according to Rules of American 
Arbitration Association — Not vague.) ] 

(20) When a contract is invalid, every part 
of it, including the clause as to arbitration con¬ 
tained therein must also be invalid. A 1974 

SC 1579 (1582). . 

(21) A settlement in a conciliation proceeding 
after it has received the assent of the conci¬ 
liator does not retain the character of a con¬ 
tract as between the original parties to tne 
dispute. A 1965 Bom 146 (150) (DB). 

(22 ) A compromise decree is creature 
agreement on which it is based and is subject 
to all incidents of such agreement, that it 
but a contract - with the command of -a jucig 
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Nothing herein contained shall affect any law in force in a [India] and not 
hereby expressly repealed by which any contract is required to be made in 
writing* or in the presence of witnesses, or any law relating to the registrar 
tion of documents. 

[Malaysian Contract Act 1950, S. 10.] 

M Substituted for "Part A States and Part C States*', by the Part B States 
(Laws) Act, 1951 (3 of 1951), S. 3 and Sch. (1-4-1951). 

[b] See e. g. Ss. 25, 28, ExpL (2) of this Act; the Copyright Act, 1957 (14 of 1957), 
S. 19; First Schedule; the Apprentices Act, 1961 (52 of 1961) S. 4; the Carriers 
Act, 1865 (3 of 1865), Ss. 6 and 7; Companies Act, 1956 (1 of 1956), Ss. 12, 29, 
30, 46 and 108—T. P. Act, 1882 (4 of 1882), Ss. 54, 107. 


Section 10 — Note 1 (contd.) 

siiperadded to it and in construing its provi¬ 
sions fundamental principles governing con¬ 
struction of contract are applicable. A 1969 
All 296 (303) (FB). 

* (23) Approval of terms of a proposal for 
compromise is not the same thing as its ac¬ 
ceptance — Acceptance by one party of offer 
tnust be communicated to other party for con¬ 
cluded contract. ILR (1971) 2 Cal 119. 

(24) A partition arrangement which contains 
a stipulation that the co-sharer who wishes to 
sell nis share must offer the option of purchase 
to other co-sharers at price to be determined 
by respectable persons is a completed con¬ 
tract which is capable of being enforced. 1950 
Andh WR 801 (803, 804). 

•• (25) Auction sale — Agreements between 
bidders not to bid against each other, not void 
■— Such agreement is not against public policy. 
A 1975 Delhi 159 (101, 163, 164). 

(26) Although a permit-holder for a stage 
carriage, by reason of a condition in the per¬ 
mit, is unaer an obligation to carry for remu¬ 
neration mails when called upon to do so by 
the postal authorities yet the agreement enter¬ 
ed into "by him with the postal authorities is 
nonetheless a contract inasmuch as it is an 
agreement between two competent parties with 
their free consent and is supported by lawful 
consideration. A 1955 SC 459 (463). 

(27) A control regulation which requires the 
owner of goods to sell it at a certain price and 
in certain quantities only to the quota holders 
as directed by an authority no doubt places 
restrictions on the freedom of contract of the 
owners but that does not mean that when the 
owner agrees to sell a quota holder at the spe¬ 
cified price the quantity fixed by the authority 
there is no consensus ad idem between them 
and therefore no contract. ILR (1956) Andhra 
502 (507, 509). 

(28) Incidence of any insurance contracts in 
India are on the same footing as in England 
and the agreement is not enforceable by law 
if the basis of the agreement is broken. A 1959 
Pat 102 (106) (DB). 

(29) An undertaking executed to the Court 
by a person whereby he agreed that if the 
decree-holder who was given possession of the 
property decreed did not restore it in the 
event of his failure in the appeal he would 
make compensation to the Court to the extent 
of a certain amount is an agreement which 
satisfies all the requirements of Section 10 of 
the Act and is therefore a contract. In the ir»- 
trinsic nature of the agreement there is nothing 
which would make it unenforceable. A 1931 
Oudh 99 (102) (SB). 

[See however A 1931 All 189.] 


(30) Bids for right to collect Tehbazari dues 
were offers — Bia‘ knocked down as the highest 
and confirmed by resolution of the municipality 
was acceptance — Conditions under Section 10 
being fulfilled agreement was contract. A 1980 
All 143 (144). 

(31) Overdraft arrangement between bank 
and its customer — Is a contract — Cannot be 
terminated by bank unilaterally, even if it is 
a temporary one — Such contract can be in¬ 
ferred from conduct of parties such as enjoy¬ 
ment of overdraft facility for about four years 
uninterruptedly. A 1980 Guj 158 (160) : (1980) 
21 Guj LR 132 (134) (DB). 

(32) An agreement by a party to do some¬ 
thing can be proved by evidence of his con¬ 
duct even if tnere is no oral evidence of the 
agreement itself. A 1944 Nag 124 (126) (DB). 

(33) The admission of the defendant that he 
received earnest money from plaintiff is evi¬ 
dence against him to show that there was a 
concluded contract of sale between them. A 
1957 Madh B 190 (191). 

(34) Where the authority competent to en¬ 
ter into a contract accepts a tender for supply 
of goods by agreeing to purchase the goods 
specified in the tender from the tenderer dur¬ 
ing the contract period a concluded contract 
comes into existence. A condition in the tender 
that the authority may not purchase any of 
the specified goods is not fatal to the contract 
A 1971 Mad 393 (398, 400). 

(35) Auction sale of forest produce — Con¬ 
ditions of sale laid down in sale notification — 
Mere acceptance of highest bid by sale officer 
held did not conclude contract. A 1975 Mad 
292. 

(36) In contracts for sale of immovable pro¬ 
perty, time is generally not of the essence of 
the agreement. The proper criterion is to 
ascertain whether agreement goes to show that 
it was the intention of the parties that time 
should be of the essence of the contract for 
the sale of immovable property. 1967 Raj LW 
498. 

(37) Courts cannot absolve a party from 
liability to perform his part of the contract on 
grounds of hardship. (1969) 1 SCWR 765. 

(38) If for amicable settlement parties agreed 
to abide by certain terms it cannot be said 
that such an agreement is without considera¬ 
tion. (1966) All WR (HC) 134. 

(39) A contract entered into in defiance of a 
legal provision continues to be illegal even 
after the legal provision ceases to be effective 
and a plea that the contract, when it was to 
be enforced, was not hit by any subsisting law 
is not open to the party seeking to enforce it 
A 1963 All 206 (209) (DB). 
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(40) The core of the doctrine of privity of 
contract is that consideration must move from 
promisee. A 1969 Cal 496 (509) (DB). 

2. Parties’ intention to execute document —• 
Effect of.— (1) Intention of the parties to the 
contract is matter of inference from their con¬ 
duct If a reasonable man would infer from 
the conduct that the party intended to 
contract in a particular way then he will 
be bound to make good his promise. A 1976 
Orissa 4 (8) (DB). 

(2) Where parties enter into an executory 
agreement which is to be carried out by a 
deed afterwards to be executed die real com¬ 
pleted contract is to be found in the deed. 
The contract is merged in the deed. (1938) 173 
Ind Cas 88 (89, 90) (PC). 


(3) Intention — Intention of parties must be 
ascertained from document itself — Intention is 
to be gathered from relevant terms of contract 
and not from subsequent conduct of parties. A 
1970 Madh Pra 119 (122). 

(4) Written contract — Intention of parties 
to be gathered from its terms and conditions. A 
1976 SC 2108 : 1976 Tax LR 1928. 

(5) Intention of parties to be ascertained —* 
To ascertain intention surrounding circumstances 
to be taken into consideration. A 1970 Bom 

251. , 

(6) There is only a provisional agreement and 
not a concluded contract between the parties 
where in order to make the agreement a bind¬ 
ing contract one of them should take certain 
steps and those steps have not been taken. 
A 1954 Nag 142 (148) (DB). 

(7) Whether intention to have formal docu¬ 
ment drawn up postpones formation of contract 
depends on circumstances . of each case. A 
1936 Mad 752 (755) (DB) 00 A 1968 SC 1028 
(1031). 


(8) When counsel of a party to a suit pro¬ 
posed to the counsel of the other party refer¬ 
ence of the dispute to arbitration and the lat¬ 
ter who was not counsel on record in that suit 
accepted it specifically referring to preparation 
of a formal document and he also received a 
draft document from the former held, the exe¬ 
cution of the document being a condition of 
the acceptance was necessary for the contract 
to be effective. (1971) 1 Mad L#J 59. 

(9) Where the execution of a further docu¬ 

ment containing the contract between the par¬ 
ties is a condition or the term of their bargain 
then unless such a document is executed there 
can be no enforceable contract between the 
parties because either the condition is unful¬ 
filled or because the law does not recogmsea 
contract to enter into a contract. A 19u.i I'x- 
29 (31) 00 A 1947 Sind 6 (11) °° A 1 946 Bom 
149 (153) (DB) 00 A 1942 Pesh 33 (34. o5) 

(DB) 00 1970 Ker LT 523. 

(10) Where the parties to a bargain contem¬ 
plate the execution of a further contract merely 
as an expression of their desire as to the man¬ 
ner in which the transaction already agreed to 
will in fact go through, the non-execut.on of 
such a document will not affect the fh.al.tv 
and the binding character of the contract ah 
rtadv concluded between diem A J433 

09 (31) 00 (1911) 9 Ind Cas 104 (105) (FB) 

(Mad) 06 A 1946 Bom 149 (153) (DB) ee> A 
1967 Mys 156 (158. 159). 


(11) Unregistered document — Executants 
agreeing to sell properties and execute a docu¬ 
ment of conveyance whenever demanded — 
Document held, merely an agreement to sell 
and a suit for specific performance could be 
based on it —- Mere fact that the document 
mentioned that executants had received sale 
consideration or that possession had been 
banded over did not mean that it was a deed 
of conveyance — Agreement to execute formal 
deed of conveyance could be specifically en¬ 
forced. A 1969 Mad 418 (419, 421). (A 1934 
Mad 418 and A 1937 Mad 22, Held Overruled 
by A 1943 Mad 761 (FB); A 1929 PC 362, 
held no longer good law.) 

(12) Specific performance — Agreement for 
sale of leasehold rights purchasea at Govern¬ 
ment auction — Term that the sale will be 
completed after obtaining necessary permission 
from Government — Held that the agreement 
could be specifically enforced under die Speci¬ 
fic Relief Act and O. 21, R. 35, Civil P. C. 
ELR (1971) 2 Delhi 249. 

(13) Contract for purchase of cocoanut oil 
of K. M. P. brand a specified goods — Sales 
Tax Declaration in statutory form No. C —*■ 
Payment to be made through Banker — Held 
that it was a non-transferable specific delivery 
contract and as such not hit by the Forward 
Contracts (Regulation) Act (1952). ELR (1974) 
2 Cal 194. 


(14) Agreement between K Distillery and 
the Government — K supplying quantity of 
liquor agreed upon — Part of it disposed of 
by Government and the remaining stock taken 
over by it — Held, on the terms of the con¬ 
tract the Government was bound to pay the 
price of liquor taken over by it at the con¬ 
tracted rate — Plea of the Government that 
the contract had come to an end by efflux of 
time and that they could fix the price accord¬ 
ing to the Excise Rules and Regulations can¬ 
not be acceded — Agreement in Question was 
a bilateral contract the terms of which could 
not be changed according to the will of the 
Government. A 1977 SC 509. 

(15) Where it is a point in issue in a case 

whether negotiations started with the object ot 
forming a contract were still open to bargain¬ 
ing or had resulted in the formation of a con¬ 
tract the decision should depend on the inten¬ 
tion of the parties to be ascertained from all 
the facts and circumstances of that particular 
case. A 1951 All 93 (97) (FB) \ 19G9 SC 

SM12) 00 A 1959 SC 633 (637) oe A 1968 
Delhi 68 (70, 71) (DB) •• A 1968 Raj 278 
(282) 00 A 1966 Mys 118 (122) (DB) 00 A 

1962 Mad 369 (371, 372) (DB) 00 A 1962 Pat 
28 (30) (DB) 00 A 1960 Cal 752 (758, 759, 

760) (DB). 

(16) When words of contract are clear and 
unambiguous there is no scope for drawing 
upon hypothetical considerations or suPP, 0 *^; 
intentions of the parties. A 1959 SC 1362 

(1368). . i 

(17) Whether an agreement is a completed 

bargain or merelv a provisional agreement de¬ 
pends on the intention of the parties as dedu- 
cible from the language used while neg 
take a concrete shape. A 1941 All 377 (383) 
(DB) oe A 1968 Raj 129 (135) (DB). (Reversed 
on another point in 19 72 Tax LR 309.) 

1962 All 147 (148) (FB). . 

(18) In order to find out whether the parses 
have concluded a binding contract or not tne 
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negotiations and the correspondence should be 
looked at as a whole. A 1939 Rang 423 (423) 
(DB) °* A 1921 Nag 42 (44) 00 A 1920 Mad 
177 (179) (DB). 

(19) Hire purchase agreement — Parties 
held had reached completed agreement through 
correspondence — Absence of formal agree¬ 
ment did not affect its validity. A 1977 Kant 
24. 

(20) Whether a concluded contract has been 

made or not is a question of fact to be deter¬ 

mined in each case by a consideration of all 
the relevant circumstances and facts and can¬ 
not be concluded by the parties* or the soli¬ 
citors* description of the situation either as a 

contract or negotiation. A 1960 Cal 752 (754) 
(DB). 

(21) Vendor agreed to sell certain premises 
and the purchasers agreed to purchase — Clause 
of agreement made the vendor liable to exe¬ 
cute the sale deed within a certain time —» 
There was a concluded contract. A 1973 SC 
559. 

(22) Where, on the question whether there 
had been a concluded agreement of compromise 
between the plaintiff and the Government of 
Bihar, the entire office file of the Government 
of Bihar relating to the alleged compromise 
had been called for by the plaintiff and was 
produced by the defendant Government of 
Bihar in the Court and was admitted into evi¬ 
dence and marked as an Exhibit in the Court 
and both the parties relied on the office notes 
contained in the file. Held, that the relevant 
office notes furnished best evidence on the 
question. ILR (1971) 2 Cal 119. 

(23) Question whether in fact a concluded 
agreement of compromises was arrived at be¬ 
tween the plaintiff Company and the defen¬ 
dant Government of Bihar —» Correctness or 
bona fides of opinion or advice given by Advo¬ 
cate-General to the Government with respect 
to desirability or terms of compromise are im¬ 
material. ILR (1971) 2 Cal 119. 

(24) The conduct of the parties in acting 
upon the contract before the formal agreement 
is drawn up is clear evidence of the fact that 
they did not intend the execution of a further 
contract as a condition or a term of the bar¬ 
gain. A 1942 Pesh 33 (34, 35) (DB) 00 (1969) 
1 Mad LJ 557 00 A 1964 Mad 52 (53) °* 
(1964) 68 Cal WN 611. 

(25) The subsequent waiver by a party of 
any of his rights is irrelevant to the question 
whether a binding contract came into existence 
between the parties on the day on which it is 
alleged to have been entered into. A 1955 
Cal 210 (215) (DB). 

[See also A 1980 Cal 258 (260) : (1980) 2 

Cal LJ 11. (Title suit compromised between 
parties — Plaintiff agreeing to first offer land 
to defendant in event of sale — Compromise 
was a concluded agreement enforceable by law 
— Fact that defendant could waive his right 
to purchase was not a criterion to determine 
whether there was a binding contract.) ] 

(26) Where a lease deed stipulates sale of 
land if lessor was ever required to sell and if 
lessee agreed to purchase at a reasonable price, 
the stipulation cannot be a completed contract. 
A 1969 Assam 43 (45). 

3* Written agreements.— (1) A written agree¬ 
ment is an instrument whereby parties perform 


the act declaring their consent as to any act or 
thing to be done or forborne by some or one 
of those persons for the use of the others or 
other of them through the process of writing. 
(1912) 6 Sind LR 278 (280). 

(2) Contract to supply hay according to sample 
and specification — Supply rejected by the 
Government as being not as per sample — Suit 
by contractor for damages for breach of con¬ 
tract by the Government — Officer A, at the 
behest of officer B who had reported that the 
supplv was as per sample, issuing a certificate 
therefor —-• B's report not produced —■■ Certifi¬ 
cate of A of no avail to the contractor. A 1980 
Sikkim 22 (30). 

(3) It is not necessary for the existence of a 
written agreement that the parties should put 
their signatures to the document embodying the 
terms of the agreement because the plain ac¬ 
ceptance of a document containing all the 
terms is sufficient. A 1956 All 725 (728) (DB) 
00 A 1968 Raj 89 (92, 93) 00 A 1965 Cal 404 
(406) (DB). 

(4) Where it is definitely ascertained that a 
party who has signed an instrument intended 
to be bound by it as a concluded contract the 
fact that his signature is not at the end of the 
document as is usual but at some other place 
in it wdll not render the execution of it in¬ 
effective. A 1955 Raj 91 (92, 93) (DB). 

(5) Contract in writing does not require 
signature of both parties. A bond executed by 
a party and delivered to the other party and 
accepted by him completes the agreement be¬ 
tween the parties and in law this amounts to a 
contract in writing A 1916 Cal 771 (773) (DB) 
00 A 1963 Pat 160 (162) (DB). 

(6) When a contract is reduced into writing 
the previous negotiations, whether they result¬ 
ed in a binding agreement or not is presump¬ 
tively merged in the writing. A 1945 Lah 35 
(40) (DB) 00 (1968) 9 Guj LR 1082. 

4. Oral contracts.— (1) An oral contract by 
which itself the parties intended to be bound 
is valid and enforceable. A 1946 PC 97 (99). 

(2) An agreement of resale is not required 
by law to be reduced to the form of a docu¬ 
ment ILR (1950) All 32 (38) (DB). 

(3) A contract to pay does not require a 
writing. A 1944 Nag 124 (126) (DB) 00 A 
1968 Raj 278 (280). 

(4) Where the owner of a premises accepted 
only orally the proposal made to him by an¬ 
other to take on lease the premises it was held 
that there was only an oral contract to lease 
and not a lease in writing. A 1938 Cal 138 
(138) (DB). 

(5) Oral agreements require clearest and most 
satisfactory evidence. (1941) 43 Pun LR 97 
(103) (DB). 

(6) A mere reference to a future formal con¬ 
tract in an oral agreement does not prevent a 
binding bargain between the parties. A 1968 
SC 1028 (1031). 

5. Parties to contract.— (1) A contract implies 
two parties. A 1916 Cal 771 (2) (773) *° 1958 
MPLJ 410. 

(2) A contract can only be bilateral. The 
same party cannot be a party to a contract on 
both sides and hence there can hardly be a 
contract between A on the one side and A and 
B on other side. A 1958 Bom 467 (468) : ILR 
(1958) Bom 428 (DB) •• (1968) 9 Guj LR 1082. 
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(3) Agreement is not enforceable at the 
Instance of a person who himself is not bound 
by it. There must be reciprocity as to the 
binding nature of the agreement between the 
person who wants to enforce it and the person 
against whom it is sought to be enforced. A 
1971 Pat 253 (255, 256). 

(4) In an ordinary contract to sell immovable 
property the personality of the party is not 
usually material. It is sufficient if the identity 
of the purchaser is ascertainable. It is not 
necessary to utter the actual name unless the 
personality is an essential part of the contract 
A 1960 Cal 752 (757, 758) (DB). 

(5) ‘A* contracting with ‘B* for purchase of 
goods from ‘B’ — ‘B’ independently arranging 
with ‘C* for supply — There is no contract be¬ 
tween ‘A* and ‘C’ for want of privity — Yet 
if goods are not supplied, C bound to return 
money to A for ‘prevention of unjust enrich¬ 
ment/ A 1969 Cal 496 (509, 510, 514) (DB). 

(6) Where there is no express or implied con¬ 
dition in a contract that the contracting party 
should continue to live for its continued sub¬ 
sistence the contract survives the maker of it 
and devolves on his personal representatives 
both in respect of the benefit and the burden of 
it. ILR (1952) 2 Cal 161 (165) (DB). 

(7) In the case of a statutory person who is 
incompetent to make any contract except in 
compliance with the formalities prescribed by 
statutes there is no inherent disqualification or 
incompetency to make a contract as in the 
case of a minor or a lunatic. A 1955 Assam 33 
(44) (DB). 

(8) Corporation is fully capable of binding it¬ 
self by any contract as is an individual, except 
as to those contracts which from the nature of 
the objects of the Corporation or from the ex¬ 
press or implied terms of its constitution it is 
prohibited from making. 1979 Lab IC 486 : 
1978 Mah LJ 832 (835). 

(9) A minor cannot enter into a contract of 
partnership. Fact that the minor was represent¬ 
ed by his guardian would not make the agree¬ 
ment vdlid, as a minor can only be admitted 
to benefits of partnership under the law and 
cannot be made a partner even by his guardian. 
(1962) 45 ITR 170 (DB) (Cal). 

(10) A contract to be specifically enforced by 
Court must, as a general rule, be mutual, that 
is to say that it might at the time it was enter¬ 
ed into, have been enforced by either of the 
parties against the other of them. The relevant 
date on which this test of mutuality is to be 
applied is the date of contract itself and not 
the date on which it is sought to be enforced. 
Where an infant plaintiff claims under _ a party 
who himself could have obtained specific per¬ 
formance, such infancy is no ground for de¬ 
fusing specific performance. A 1969 Mad 470 
(473). 

6. Formalities prescribed by law in force.-— 

(1) Where the law has prescribed certain 
formalities those formalities should be complied 
with to create a contract capable of attaching 
liability. A 1930 All 118 (120) (DB). ; ‘ 

(2) A party acting upon a contract required 
by law to be executed in a particular manner 
but not so executed cannot sue for breach of 
such contract. A 1937 Rang 378 (380). 

(3) Where the law prescribes that a valid 
contract could be executed only in a certain form 


and no other the Court cannot look at the 
terms of a contract which has not been executed 
in that form even to determine the nature of 
transaction entered into between the parties. A 
1956 Punj 181 (184) (DB). 

(4) Where a statute requires an agreement to 
be ‘in the form* or ‘in accordance with the 
form* prescribed bv it, then unless the contrary 
is clearly expressed it is a sufficient compliance 
with the statute if the agreement is . substan¬ 
tially in the form. An immaterial variation in 
«uch a case does not amount to a violation or 
non-compliance with the provisions of the sta¬ 
tute. A 1956 All 725 (728) (DB). 

(5) The failure to conclude a contract in ao 
cordance with the provisions of a special law 
which are not mandatory does not render the 
contract unenforceable. A 1957 Madh B 190 
(191). 

(6) Where the bought and the sold notes 
have by the Bye-laws to be in writing and in 
the prescribed form if there be any discrepancy 
between the two, there is no concluded contract. 
A 1968 SC 1308 (1310). 

(7) Under Section 30 of the Government of 
India Act of 1919 a contract to be enforceable 
by or against the Secretary of State for India 
had to comply with its provisions and as sub¬ 
section (2) of that section implied the execution 
of a document, oral contracts were completely 
excluded by the section and therefore could not 
be enforced. A 1941 All 377 (384) (DB) °° A 
1952 Pat 393 (403) (DB). 

(8) Considering Section 175 (3) of Govern¬ 
ment of India Act (1935), a contract may be 
validly made by correspondence or by tender 
and its acceptance or by informal documents. A 
1958 Andh Pra 533 (538) (DB) °° A 1957 Assam 
159 (160, 161) (DB) °° A 1941 All 377 (384) 
CD B) 00 A 1969 Bom 163 (171) 00 A 1967 Mys 
156 (158, 159) 00 A 1964 Punj 230 (231) °® A 
1962 Manipur 47 (51). 

[See however A 1966 SC 1724 (1726, 1728) 
A 1968 Mys 279 (282, 283) (DB).] 

(9) A contract executed by a person who wfcs 
not authorised by the Governor-General under 
sub-section (3) of Section 175 of the Govern¬ 
ment of India Act, 1935 was held to be not 
capable of binding the Government. A 1955 
Assam 33 (41) (DB) °® A 1965 Cal 191 (194, 
195) °° A 1959 Bom 56 (58). 

(10) Where a contract is not in strict con¬ 
formity with the provision of Section 175 (3) of 
the Government of India Act (1935), such con¬ 
tract though unenforceable against the Govern¬ 
ment, is binding upon the officer, who actually 
made the contract under Section 230 (3) of the 
Contract Act. A 1962 Pat 372 (375). 

ill) See also Article 299, Constitution • ot 
India. 

7. Construction of contracts.— (1) A contract 
should be construed as a whole in order to de¬ 
termine the rights of the parties thereto. A 
1958 Cal 21 (23) (DB) °° A 1956 Bom 151 (153. 
155) 80 1955 BLJR 93 (94, 95) (DB) •• A 1964 
SC 1526 (1531). (The question whether the 
impugned contract is transferable must depend 
upon the language of the contract interpreted 
in the light of surrounding circumstances.) ° 0 

A 1962 SC 378 (385) •• A 1969 All 296 (308) 
(FB). (Entire contract must be taken as con¬ 
stituting an organic synthesis, embodying provi- 
cions which balance in the sum of reciprocal 
rights and obligations. It is through the prism 
ot that principle that the terms of compromise 
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decree must be analysed.) 00 3 / 4 qqw^r 1 

(377) (Mad) (DB) *° A 1968 Cal 496 (499) (DB) 

•• A 1967 Cal 99 (104) (DB) ” <l 900) n v 2 ,53 
697 (DB) (Guj) 00 A 1966 Punj 436 (440) (FB) 

• # 1969 MPLJ 911 (FB) 00 A 1964 Raj 184 
(189 190) (DB) 00 A 1960 Mad 480 (481) (DB) 

•° A 1959 Madh Pra 151 (161) (FB) A 1958 

Cal 21 (23) (DB). . . . 

(2) For correct interpretation of contract 

Courts have to look primarily to the document 
Itself, but must also take into consideration cir¬ 
cumstances in which it was written, dratting 
ability of parties, intention which writing was 
to convey and how parties acted under it. A 

1959 All 29 (32) (DB). , . 

(3) The terms and conditions and the natiura 
of the contract between the parties have to be 
ascertained from all the facts and circumstances 
of the case. A 1959 Assam 75 (90). 

(4) Construction of contract — No term 

should be considered as superfluous ix it can 
be given some reasonable me anin g. (197U) ^ 
$CJ 3 77. , , _ . „ , , 

(5) No author of a formal document intended 
to be acted upon by the others should be pre¬ 
sumed to have used words without meaning. The 
Court must as far as possible avoid a construc¬ 
tion which would render the words used by the 
author of document meaningless and futile or 
reduce to silence any part of document and 
make it inapplicable. A 1979 SC 1628 (1633). 

(6) A contract must be interpreted by itselt 
and without reference to another contract un¬ 
less the expressions used in both and the facts 
and surrounding circumstances also are the 
lame or identical. A 1916 Cal 548 (550) (DB) 
•• A 1956 Bom 151 (152). 

[See also A 1959 Andh Pra 370 (374) (DB). 
(Decision on similar contract — However simi¬ 
lar contracts may appear, decision as to each 
must depend on consideration of the language 
of the particular contract.)] 

(7) If the transaction was contained in more 
than one document between the same parties, 
they must be read and interpreted together and 
they have same legal effect for all purposes as 
if they are one document. 

It is also open to the Court to ascertain and 
determine the legal effect and the intention of 
the parties to the contract on taking the entire 
•urrounding circumstances and the acts done in 
pursuance of the same into consideration in the 
event of any ambiguity occurring in the language 
of the contract. ILR (1970) 1 Delhi 621. 

(8) Where the question is what exactly were 
the terms and conditions of the contract of 
carriage by sea in a particular case, reference 
to other bills of lading, issued by the shipping 
company in connection with the same voyage 
cannot be made. A 1957 Trav-Co 133 (134) 
(DB). 

(9) If a letter of credit authorises payment 
against bills of lading such payment should be 
made only against clean bills of lading. The 
recognised practice is to interpret the letter of 
credit as authorising payment only against clean 
bills of lading. (1961) 2 Mad LJ 88 (DB). 

U0) A contract must be construed according 
to its own terms and not explained or interpret¬ 
ed by any antecedent contract. A 1949 Cal 
174 (176) 00 A 1959 Madh Pra 151 (161) (FB) 
*• (1969) 23 STC 374 (377) (DB) (Mad) 00 


(1962) 4 Orissa JD 349 00 A 1962 Punj 383 

(384). ,, , _ , 

(11) Power-of-attorney should be construed 

strictly — Document contains the words “to 
put his (agent’s) signature” — Document not 
empowering execution of sale deeds _ —- F^ct 
that the agent had hitherto been selling, held, 
could not alter the legal position. 1969 Pat 
LJR 156 (DB). . , _ 

(12) A preliminary written contract is entirely 
governed by the subsequent deed, where there 
is any difference between them. A 1938 Mad 

81 (82). _ 

[See A 1962 All 425 (431) (DB). . (The two 
agreements have to be read together in order to 
find out what was the intention of the parties 
and the final contract between them.)] 

(13) The Court while construing the whole 
document embodying a contract can give pre¬ 
ference to an earlier recital over a later one if 
it finds that the recital is the most important 
one to convey the actual intention of the par¬ 
ties. 1955 BLJR 93 (94, 95) (DB) 00 A 1968 
Cal 496 (499) (DB). 

(14) Though a heading of a clause cannot 
control the interpretation of the clause if its 
meaning is otherwise plain and unambiguous, it 
can certainly be referred to as indicating the 
general drift of the clause and affording a key 
to a better understanding of its meaning. A 
1974 SC 1265 (1270 to 1273). 

(15) In the case of an ambiguous instrument, 
there is no reason why subsequent interpreting 
statement should be inadmissible. Extrinsic evi¬ 
dence to determine the effect of an instrument 
is permissible where there remains a doubt as 
to its true meaning. A 1975 SC 32 (37, 38). 

(16) In construing provisions of an agree¬ 
ment, it is not a rigid rule that the same mean¬ 
ing ought to be given to an expression in every 
part of the document in which it appears. A 
1966 Mad 60 (63). 

(17) Contracts ought to be construed accord¬ 
ing to the primary and natural meaning of the 
language in which the contracting parties have 
chosen to express the terms of tneir mutual 
agreement. 1955 BLJR 93 (94) (DB) 00 A 1968 
Cal 496 (499) (DB) 00 A 1967 Cal 168 (170) 
(DB) 00 A 1967 Cal 119 (125) (DB) 00 A 1964 
All 526 (526) 00 A 1962 Cal 12 (18) (DB) 00 A 
1961 Assam 173 (175). (If the language is 
vague, the surrounding circumstances may be 
looked into to interpret the contract.) 00 A 
1966 Him Pra 54 (56). 

(18) The grammatical or the natural and 
usual meaning should be imputed to the words 
in a contract. A 1954 Cal 179 (182) 00 A 1961 
SC 1295 (1296) 00 A 1960 Cal 320 (322, 323) 
# ° A 1960 Orissa 199 (202) (DB). 

(19) In construing contracts the Courts cannot 
give the words of the contract an entirely 
different sense from their natural and grammati¬ 
cal meaning even to avoid a superfluity. A 
1949 Bom 356 (357) (DB). 

(20) Words used in contract must be inter¬ 
preted literally and without aid of principles ol 
natural justice.^ A 1980 Pat 24. 

(21) Where in a contract there exists an ap¬ 
parent inconsistency according to the literal 
construction of the words used, and if by any 
other reasonably possible construction that in¬ 
consistency can be reconciled, that construction 
should be adopted. A 1940 PC 151 (152, 153) 
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A 1964 Raj 72 (75). (Deed capable of two 
interpretations — One favouring right to sue 
and other hampering it — Construction ad¬ 
vancing right to sue should be preferred.) 

(22) Prim a facie printed clauses and type¬ 
written clauses in a contract have to be given 
equal effect unless there is an inconsistency be¬ 
tween the two in which case greater force may 
be given to the type-written clause. - (1950) 85 
Cal LJ 136 (142) 00 A 1943 Bom 229 (236) 00 
A 1942 Mad 139 (141) (DB). 

(23) Where there is inconsistency between 
the printed and the written provisions print 
cannot be discarded but the real meaning is to 
be discovered from the printed as well as from 
written words. (1906) 3(3 Bom 1 (14) (DB). 

(24) Greater force must be given to the 
written clauses in a contract on a printed form 
when there is inconsistency between these 
clauses and the printed clauses in the contract. 
A 1949 Cal 231 (233) 00 A 1943 Bom 229 (230) 
00 A 1917 Bom 246 (248) 00 A 1961 SC 1295 
(1297) 00 A 1962 Cal 325 (330) (DB). 

(25) In construing written contracts Courts 
ought not to resort to evidence of negotiation 
except to the extent necessary for clarifying 
what is ambiguous in the contract. A 1946 PC 
50 (50, 51) 00 A 1965 SC 1288 (1290, 1291) 00 
A 1969 Andh Pra 88 (90) (DB). 

(26) When there is ambiguity in the sale 
deed as to what exactly was agreed to be sold, 
the contract of sale can be looked into. A 1958 
Andh Pra 278 (280). 

(27) The subsequent conduct of the parties 
in the performance of a contract cannot change 
the true effect of the clear and unambiguous 
words of the contract. A 1938 PC 26 (29) 

A 1959 SC 1362 (1368) 00 A 1964 Orissa 73 (74, 
75) (DB) 00 A 1959 J & K 24 (25) (DB). 

(28) Where the purchaser of the houses agreed 

to pay the cost of connecting the houses bought, 
to the water mains and electric cables, notwith¬ 
standing the usage that the developer of the 
housing estate should bear such cost, the pur- 
chaser, in view of the clear language of the 
contract would be liable to pay such cost. 
(1979) 2 Malayan LJ 147 (148) (PC). ((1970) 2 

MLJ 12, Affirmed.) 

(29) An illustration can in no event override 
an express provision in the contract. 1946 Nag 
LJ 128 (136). 

(30) When conditions of a contract are sepa¬ 
rated „printed, and the very sentence (not to 
speak of the paragraph) speaking of it refers to 
a particular class of orders and there is nothing 
in that paragraph showing that part of it is of 
general application, one has to hold that the 
condition is a self-contained one applying to 
that particular class only. 1964 Jab LJ 342. 

(31) Rules of construction which are only aids 
for ascertaining intention of the parties, cannot 
be relied on to override declared intention of 
the parties unequivocally expressed. A 1966 
Ker 303 (305) (DB). 

(32) Agreement to supply milk at certain rate 
providing that if it became a controlled article 
the contractor shall be paid at controlled rate — 
Fixation of maximum price of milk by a notifica¬ 
tion under Section 3 — Contractor entitled to 
the price mentioned in notification since his case 
is covered by the express terms of the contract. 
1974 UJSC 668. 

(33) The terms of a contract should be inter¬ 
preted on two well-established principles. 


Firstly, there must be a clear intention, which 
“f beyond the possibility of any dispute. 
Secondly, the construction to be placed on a 
deed ought to be such as to make it just to both 
the parties rather than unjust to one of them. 
A 1969 Tripura 19 (21). 

(34) Construction of contract — Covenant 
ought to receive that construction which its 
language will admit, which will best effectuate 
intention of parties. 1970 MPLJ 55. 


(35) A contract being a commercial document 
must be interpreted in such m ann er as to give 
efficacy to the contract rather than to invalidate 
it. A 1976 SC 2257 (2262). 

(36) While interpreting a commercial con¬ 
tract, a broader outlook has to be adopted and 
care should be taken to avoid an artificial and 
unrealistic approach in the matter of the under¬ 
standing the meaning and purpose of such docu¬ 
ments. In such cases, the Courts should occupy 
the chair of the contracting parties and 
reasonably understand their minds and intents. 
If after such an approach the instrument still 
presents circumstances which, the conscience of 
a reasonable and prudent person cannot accept 
and if ex facie the terms are so unconscionable, 
illegal and designed to avoid or evade law, then 
only the doctrine of public policy will intervene, 
and will not implement such bargains. A 1978 
Mad 178 (184) (DB). 

(37) Where terms of memorandum of As¬ 
sociation of Company are ambiguous or silent 
it has to be reacf together with the Articles of 
Association. A 1963 SC 1185 (1191). 

(38) Power of attorney which gives the 
power to the mokhtar-am to present for registra¬ 
tion documents such as ‘sale deeds* can be inter¬ 
preted to give the mokhtar-am the authority to 
present a deed of mortgage for such registra¬ 
tion. A 1958 Pat 63 (65) (DB). 

(39) Arbitration Clause of agreement between 
Electricity Board and consumers excluding from 
its purview a dispute regarding recovery of 
charges for energy consumed and any other 
charges such as “minimum charges, miscellaneous 
or other charges** — Dispute whether Board is 
entitled to recover surcharge and fuel adjust¬ 
ment charge is *a dispute regarding recovery of 
other charges’ within words of exclusion in 
clause — Arbitration clause held not attracted 
A 1969 MP 105 (110) (DB). 

(40) Contract for supply of meat to military 
authorities — Condition providing for increase 
or decrease of rates by reviewing Tribunal ac¬ 
cording to rise or fall in the market rates —- 
On application by contractor, one member or 
Tribunal recommending enhancement — Held 
m view of plain language of condition and on 

i C ^ ff* a t condition for enhanced rate was com* 
pIl ?d A 1970 SC 479 (483). __ A 

(41) The agreement was “.it is agreea 

that the sellers will sell all standing and * ^ e 
trees (excluding sandalwood, cocount, arecamn 
and all specified fruit tress grown and 

“ • ■ v • • Sembar estate (now k nown Qric70 

Shanti Plantations).Held, that , 

trees and jack fruit trees were fruit ^ ree t’ 
well as timber. Considering the langu*£ ^ 
, a S reemeu t and conduct of th© P ar ^j to 
could not be held that it was res 1 ** 0 fS,ich 
only timber trees excluding fruit tiees 
were not timber. It covered all tinu*T 
and also other trees on the land f xc ,* U r- u it tree* 
trees specified in it Mango and jack n 
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were not specified for exclusion under the 

agreement. A 1972 Mad 272 (273, 274). 

(42) In determining the question whether 
there was in fact a finalised or concluded agree¬ 
ment of compromise between the plaintiff Com¬ 
pany and the Government of Bihar, it is neces¬ 
sary to determine their mutual position with 
respect to the alleged compromise from day to 
day by construing the evidence on record and 
to find out at what point of time it was so 
finalised or concluded. ILR (1971) 2 Cal 119. 

(43) Policy of insurance — Accident policy — 
Construction of — Rules applicable to other 
contracts equally applicable. 1975 Tax LR 570 
(581) (Mad). 

(44) Insurance contract — Construction —• 
Insurance policy covering risk during transport 
of goods and for three days after arrival of train 
at destination — Another clause in policy 
covering risk due to theft not mentioning any 
period — Contract should be read as a whole 
— Theft occurring three days after articles 
reached destination — Insurance will not cover 
loss due to theft. (1972) 85 Mad LW 254. 

(45) Court must read a condition in a fire 
Insurance policy in a sensible way and not 
assume that the general insurance companies 
intended to entrap their policy-holders and to 
destroy the value of the contract of idemnity by 
reason of the accidental contract of somebody 
else, which had no connection with the subject- 
matter of the contract or with the price paid 
for the insurance. 1971 Tax LR 362 (365) (DB) 
(Mad). 

(46) Transaction is benami if the purchaser 
purchases in another's name for his own benefit. 
Source of consideration and close relationship 
with ostensible owner are other tests though 
not conclusive and per se insufficient to lead to 
the conclusion. (1973) 75 Pun LR 194. 


7 (a). Nomenclature of deed — If conclu¬ 
sive.— (1) Court has. unless prohibited by sta¬ 
tute, power to go behind the documents and to 
determine the nature of the transaction, what¬ 
ever mas - t>c the form of the documents. A 1966 
SC 1178 (1185) 00 (1967) 1 Mad LJ 352. 


(2) For the purpose of determining as to 
which category a particular contract comes 
under. Court will look at the substance of the 
agreement and not at the mere words describing 
the category. A 1961 SC 440 (446). 

(3) Name given by parties to a document is 
not conclusive as to its real legal nature and 
effect. Where language used in the document 
is unambiguous and clear real nature of the 
document is to be determined by its contents, 

by any intention of the parties. A 
1967 Him Pra 29 (31-32). 

(4) Intention of the parties and the effect of 
the document are to be ascertained from the 
contents of the document. Mere description of 
the document is not the criterion to determine 

m ° j Z f Parties. The intention is 

to he judged from the material recitals contain¬ 
ed .therein On facts held that the executant 
intended that title to the property was not 

mem Pra f enti execution of the docu¬ 
ment but was to pass in future after her death 
The document was therefore a will and no 
deed of gift. (1972) 2 Cut WR 1451 ™ A 1976 
SC wo (644) : 1976 Tax LR 344 (A par£ 

bv’dil e :) c : a Pe consequences of law merely 

by descnbmg an agreement in a particular form 


though in essence and in substance it may be a 
different transaction. Under the circumstances, 
therefore, if Courts construe the agreement as 
a sort of a joint venture of a transaction like 
a partnership which has been given the form 
and appearance of a contract of agency the law 
must have its course.) 

(5) Sale or hire-purchase agreement or finan¬ 
cial transaction — Loan granted by financier to 
defendant for repair of jeep — Agreement that 
same would be treated as the purchase prico 
under fresh agreement^ — Held, that the tran¬ 
saction in fact was financial one repayable by 
agreed instalments with the vehicle as security 
apd not a real hire-purchase or sale. A 1979 

(6) Transaction whether a loan or deposit —. 
Nature of business carried on by promisor or 
the fact that the document bore four anna 
stamp has no relevance in deciding the charac¬ 
ter of transaction. 1970 UJSC 83. 

(T) In a contract for construction of a channel 
the contractor was to manufacture bricks and 
use them in the work. One of the clauses in 
the deed of contract provided for the manu¬ 
facture of pre-cast brick concrete slabs at work 
site and laying the same dry with break points 
to profile for lining the bed and sides of the 
channel. Rate of the bricks was to be Rs. 100. 
On the question whether the contract was a 
works contract only or also included a contract 
for sale of bricks. 


Meid that the contract in question was con¬ 
tract tor work and labour. There was no con¬ 
tract for sale of bricks. It onlv showed the 
nature of works the contractor was to do in 
coimection with the construction of channel. 
Merely because the rates for the manufacture 
ot pre-cast bricks concrete slabs have been 
mentioned for the purpose of computing the 
tota amount charged for execution of different 
works, it did not indicate an agreement of sale 

74 fcuf) S 41 STC 112 *’ 1977 Tax LR ( NOC > 

(8) Name is prima facie a valuable indication 
of the purport of a deed, especially when the 

onrvin'ff ° n >u an ? ed is . a we, t , 1 known transaction 
carrying with it certain well-defined legal inci¬ 
dents and. when the terms themselves are equi- 

LT 1033 n8me may be conc,ll * si ve. 1961 Ker 

»rl^K Th k qi,esHo V whef ! ier a contract is of ap¬ 
prenticeship or of employment ultimately de 

pends on a construction of the terms of agree¬ 
ment between the person concerned and the 
employer and not on the description of the per- 

Pa" 445 e W8)Tl§B" MCe ° r " work ™»- A 1306 

(10) The real criterion to test whether a parti¬ 
cular agreement is an agreement to sell or a 

rtTt: ,rC k ,Se a p'™ ent ** to find out whether 

£ irch T e I , • any 0 P Hon to return the 

chattel and detemmie the contract. If such an 

° P i!° n R then * a hire-purchase agree 

ment But if the purchaser is under an obliga- 

E rhln !T rCha5e and ha5 no option to return 
? t 1 ?° apree , men t of sale and not an 
agreement of hire-purchase. (1965) 1 Andh WR 


‘.V ,r„rs 

fcfxa k&s js- rG 

contract. A 1956 Born 151 (153) 00 it n nnrw 
1 Pun, 49 (DB, - (I960) 1 I_, 628 ® 
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(16A) Agreement made by guardian — Suit 
for specific performance by minor — Main¬ 
tainability — Such contracts can be enfor¬ 
ced by or against the minors if two condi¬ 
tions are satisfied (i) If the contract is one 
which is within the competence of the 
guardian to enter into on behalf of the 
minor so as to bind him by it and (ii) It 
is for the benefit of the minor. (1970) 72 
Pun LR 218. 

(17) The powers of a Hindu father as the 
natural guardian of his minor son are the 
same whether he is dealing with the copar¬ 
cenary or separate property of the minor. 
Under certain circumstances, a Hindu father 
has a right to enter into a contract for and 
on behalf of the son with respect to all the 
property of the minor son. (1966) 68 Bom 
LR 891. 

(18) A guardian steps in to fill in the lack 
of capacity in a minor to enter into con¬ 
tracts. But he can function only within the 
doctrine of legal necessity or benefit. A 1956 
Andhra 33 (37): ILR (1955) Andhra 311 
(FB). 

(19) Where contracting party is a minor 
represented by a guardian and the contract 
is clearly for benefit of minor and was 
made at the request of the guardian for be¬ 
nefit of minor, it binds minor. A 1923 All 
17 (17, 18) ** (1966) 1 Andh LT 233. 

(20) Where an agreement for purchase of 
certain property entered into by a Hindu 
father on behalf of his minor son provides 
for the forfeiture of earnest money and for 
penalty in case of breach of contract by 
either party, the possibility of a loss or 
penalty in the event of non-performance of 
the agreement by the minor himself cannot 
amount to want of benefit on the comple¬ 
tion of the agreement by the minor. 1966 
Mah L.T 446. 

(21) A contract entered into by the guar¬ 

dian on behalf of the minor ward which is 
to the benefit of the minor can be specifi¬ 
cally enforced against him. (1912) 13 Ind Cas 
673 (677) (DB) (Cal) ** 1966 Mah LJ 446. 
(Contract by manager or guardian can be 
specifically enforced by or against the 
minor.) ** A 1960 Cal 65 (66) ** A 1958 
Bom 202 (203). 

(22) An executory contract to sell entered 
into by the guardian of the minor is void 
and not binding on the minor. A 1949 Pat 
405 (407) (DB). 

(23) A guardian has no power to bind the 

minor or the minor’s estate by contract for 
purchase of immovable property. A 1920 
Mad 423 (423) (DB) ** (1912) 39 Cal 232 

(237) (PC) ** A 1956 Bom 566 (569) ** (1964) 

2 Andh WR 183 (DB) ** A 1968 Madh Pra 
150 (155) (DB). (Contract entered into by 

minor’s guardian for sale or purchase of 
property — Cannot specially be enforced 
either bv the minor or other party.) 

[See also (1966) 1 Andh WR 110).) 

(24) Where property is purchased by 
manager subject to agreement to resell it 
at the option of seller. the transaction is 
not an agreement of transfer of property by 
manager but purchase of property subject 
to an agreement to resell it at the option 
of the seller. Question whether purchase is 


for benefit of minor is irrelevant. If agree-* 
ment is for minor’s benefit he is bound by 
it and if not for his benefit he can recon¬ 
vey the property and claim return of the 
sale price. A 1963 All 194 (199). 

(25) A Muslim 'de jure’ guardian is com¬ 
petent to bind the minor with a contract 
for purchase of property and the minor can 
sue to obtain the benefit by asking for 
specific performance. A 1952 Hyd 120 (133) 
(FB). 

(26) A sale of his property by a guardian 
to his minor wards in satisfaction of the 
money that is due from him to the minors 
is valid and enforceable if it is bona fide 
and for the benefit of the minors. (1911) 33 
All 657 (658, 659). 

(27) Under a contract entered into by the 
guardian the minor personally incurs no 
contractual obligations. A 1916 All 366 (369) 
(DB). 

(28) Personal liability arising out of guar¬ 
dian’s contract entered on behalf of a minor 
is the liability of the minor’s estate only. 
A 1956 Andhra 33 (37) (FB). 

(29) In case of purchase by a guardian 
with a covenant to pay, the minor’s pro¬ 
perty can be proceeded against for the debt 
due under the personal covenant. The 
minor cannot approbate the bargain by re¬ 
taining the property, and reprobate it by 
the plea that the guardian had no authority 
to acquire it by making a promise on his 
behalf to pay the cash consideration so as 
to bind him. A 1931 Mad 140 (143. 144): 54 
Mad 163 (DB). 

(30) A minor may not be answerable for 
the fraud of his guardian, but he cannot 
take advantage of it. A 1921 Low Bur 63 
(66) (DB). 

(31) It is open to a minor to take up and 
carry on an arrangement of lease entered 
into on his behalf by a person without 
authority in such a way after he attains 
majority so as to bind himself by the 
transaction as to the whole period during 
which the arrangement was in existence. A 
1937 Sind 310 (311) (DB). 

(32) Where a minor, on attaining majo¬ 
rity. approves of a mining lease of his land, 
granted by. his guardians during his mino¬ 
rity, and strikes his own bargain with the 
lessee by a patta. this patta and the kabuli- 
yat as executed by the parties, alone govern 
the rights of the parties and not the origi¬ 
nal agreement. A 1942 PC 1 (3). 

(32A) A contract by a guardian on behalf 
of a minor is not initially void but only 
voidable. On attaining majority it is open 
to him to repudiate the transaction as a 
whole but if he chooses to take advantage 
under the transaction in that event he can¬ 
not repudiate his personal liability under 
the same transaction. (1971) 73 Bom LR 481. 

(33) A minor can avoid on attaining 
majority a voidable transaction entered 
Into by his guardian by diverse ways by 
acts and omission, and not necessarily by 
a suit. A 1938 Pat 337 (349) (DB) ** A 1940 
Cal 589 (591) ** A 1938 Mad 822 (823) (DB). 

(34) In Kutch. a minor cannot avoid a 
contract entered into by his guardian on 
behalf of the minor, after attaining ma¬ 
jority. when it is for his good, and there¬ 
fore it is binding. A 1949 Kutch 23 (24). 
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(35) Where a person was neither a na¬ 
tural guardian nor a de facto guardian, 
nor a guardian appointed by any Court, 
but was a self-appointed guardian presum¬ 
ably for the particular transaction, he hav¬ 
ing no authority to create a mortgage on 
behalf of the minor, the mortgage bond 
must be held to be a void transaction as 
against the minor. A 1958 Pat 79 (80). 

(36) A de facto guardian of a minor has 
no authority to take a premises on lease 
and start a new business there on behalf 
of the minor. 

Where a minor is charged with obliga¬ 
tions by the other contracting party, the 
principle that a contract entered into with 
an infant is not voidable but void will 
apply. A de facto guardian cannot alienate 
the property of a minor without legal 
necessity. A de facto guardian cannot also 
start a new business on behalf of the minor 
which will impose a liability on the minor. 
A 1970 Guj 106 (108). 

6. Sale, purchase and partition.— (1) An 

agreement by the minor to purchase pro¬ 
perty cannot be enforced against him be¬ 
cause in law he is incompetent to contract. 
A 1916 Low Bur 91 (92, 93) (Sale). 

(2) All that the law does is to prevent the 
seller of goods to a minor from enforcing 
the minor’s promise to pay for them if he 
fails to pay. It does not however bar the 
minor himself from making the payment 
and render the payment lawful. (1907) 11 
Cal WN 135 (139). 

(3) A sale by a minor is void. (1910) 32 
All 25 (26) (DB) ** A 1958 Pat 79 (80) ** 
A 1959 Mys 188 (189, 190). 

(4i Partition agreement between father 
and his minor children is not valid. A 1934 
Rang 2 (4) (DB). 

(5) Possession of mortgagee if and when 
can become adverse against mortgagor — 
Mortgagee cannot by unilateral act change 
character of his possession. A 1963 SC 70 
(73). (Sale of mortgaged property by minor 
owner to mortgagee — Ineffective in law 
to change character of possession of mort¬ 
gagee) ** A 1967 Raj 258 (261). 

7. Mortgage.— (1) A mortgage executed 
by minor is not merely voidable but void. 
(1904) 26 All 342 (344) (DB) (Mortgage.) 

(2) A mortgage executed by a person 
who at the time was still a minor because 
a guardian for his person and property had 
been appointed is void. a 1931 Cal 393 
(396). 

(3) Execution of English mortgage in 
favour of minor advancing whole money 
is not a nullity. (1965) 69 Cal WN 593. 

8 Lease.— (1) Lease by minor is void and 
confers no rights to possession in the lessee. 
A 1924 Rang 288 (288) (Lease). 

(2) Contract of lease by guardian — 
Contract when not for benefit of minor’s 
estate is invalid — Fact that the guardian 
as an owner of impartible estate was under 
obligation to maintain his juniors does not 
entitle him to transfer specific lands to 
niinors to escape assessment of agricultural 
Income-tax. (1969) 1 ITJ 84 (Cal). 

9. Marriage contracts.— (1) A contract to 
marry in future entered into by a minor 


is void. A 1939 Rang 86 (88) ** A 1941 Rang 
179 (180). 

(2) A Muhammadan who is a major ac¬ 
cording to Muhammadan law is entitled to 
enter into contracts of marriage and dower 
despite the fact that he is not a major ac¬ 
cording to the provisions of the Majority 
Act. A 1925 Cal 322 (323, 324) (DB). 

(3) An agreement for marriage made for 
a daughter under age by her guardian, 
such being the custom of the parties com¬ 
munity. is an exception to the general rule 
that an infant’s contract under Indian law 
is altogether void. A 1951 Mad 466 (469). 

(4) According to personal law, where the 
parties are Hindus or Muhammadans, a 
father is the legal guardian for contracting 
them into marriage. When a contract of 
marriage is, therefore, entered into by him 
for the benefit of his children he makes 
the contract as their legal guardian and the 
real parties to the contract are the children 
and not their fathers. 1909 Pun Re No. 3, 
page 5 (5) ** A 1925 Cal 1255 (1256) (DB). 

(5) Minor can maintain suit for damages 
for breach of contract of marriage entered 
into on his behalf, by his natural guardian. 
A 1925 Bom 97 (103) (DB) ** 1909 Pun Re 
No. 3. page 5 (6) 

(6) Christian marriage solemnized under 
Rules and rites of Roman Catholic Church 
— It is sacrament although it also par¬ 
takes of nature of contract — Contract Act 
therefore would not apply. (1969) 73 Cal 
WN 1001. 

10. Partnership.— (1) A minor cannot be¬ 
come a partner in his own right as he is 
incapable of contracting under Section 11 
and hence he cannot sue as a partner for 
dissolution of the partnership. A 1917 Mad 
63 (64) (DB) ** A 1951 Nag 448 (449) (DB). 

(2) A contract by the guardian of a mi¬ 
nor under which he lends money belonging 
to the minor to another who required the 
same for business on the condition that the 
latter would pay instead of interest a half 
share of the profits of the business is nei¬ 
ther void nor invalid because it is within 
the power of the guardian to enter into 
such contracts and the effect of it is also 
not to make the minor a partner. A 1956 
All 136 (136). 

(3) Even though the original agreement 
of partnership between the parties was 
void because one of them was a minor yet 
when the parties continued the relation¬ 
ship on the terms of that void agreement 
even after the minor attained majority and 
carried on business under that relationship 
it was held that there was a fresh partner¬ 
ship between the parties as from the date 
on which the minor became a major. A 
1943 Bom 362 (3R5i 

(4) Where an agreement of partnership 
is void as against some of the partners on 
the ground that they are minors it cannot 
survive even as regards the rest who are 
major partners. A 1949 Cal 617 (621) (DB) 
** A 1968 Punj 84 (86) (DB). 

(5) Registration of firms — Joint Hindu 
family — Two or more coparceners enter- 
ing into partnership with stranger — They 
qua the stranger become partners — Firm 
can be granted registration. A 1971 SC 383. 
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(6) Firm — Minor admitted to shares of 
Arm — Minor attaining majority — Has 
the effect of change in constitution of firm 
— Firm to apply for fresh registration. 
1971 UPTC 791 (All) (DB). 

(7) A partnership deed cannot he held 
invalid if it is found tfiat a minor has been 
admitted merely to the benefits of the 
partnership and not as a full-fledged part¬ 
ner. Hence registration of firm or renewal 
thereof cannot be denied on that ground. 
(1971) 79 ITR 306 (Andh Pra). 

11. Relinquishment.— (1) A release by a 

minor of his rights in a property is abso¬ 
lutely infructuous in law. A 1954 SC 263 
(265). 

12. Service contracts.— (1) A contract for 
personal service by minor is void under 
the Indian law and the mere fact that it 
is for the benefit would not entitle the 
minor to sue under the contract. A 1949 
Bom 215 (220, 221). 

(2) A minor may bind himself by a con¬ 
tract of apprenticeship, if it be for his 
benefit but he cannot be sued for failing 
to serve as such. (1910) 33 Mad 288 (290). 

(3) Contract with minor does not create 
legal contractual relationship between the 
parties. Minor girls entering into a con¬ 
tract of service with a person can leave 
the service at any time without committing 
any actionable wrong. A 1939 Rang 266 
(268, 270). 


13. Compromise.— (1) A compromise en¬ 
tered into by minors settling dispute as re¬ 
gards inheritance between themselves and 
their father’s collaterals is void and not 
binding on them. Such a transaction can¬ 
not be upheld as a family settlement be¬ 
cause a party cannot by describing a con¬ 
tract as a family settlement claim for it an 
exemption from the law governing the 
capacity of a person to make a valid con¬ 
tract. A 1938 PC 181 (182, 183). 

(2) A consent decree against a minor 
stands on no higher footing than a con¬ 
tract and cannot be given effect to by a 
Court of law. A 1927 Pat 271 (279, 280) 

(DB). 


(3) Compromise entered into by brothers 
does not cease to be binding on them by 
reason of minority of one of then* where 
the same is effected on behalf of the minor 
by one of them as the head of the family. 
1971 All WR (HC) 132. 


14. Joint promise.— (1) A promissory 
note executed by a minor, for himself and 
another person jointly, is void against 
both. (1909) 3 Ind Cas 403 (407). 

(2) If a contract is void only in so far as 
some of the joint and several promisors 
are concerned, it can still be valid with re- 
gard to the rest. There would still be con¬ 
sideration for their promises. 1963 Ker LJ 
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15. Ratification.— (1) Minor's contract be¬ 
ing void ab initio cannot be ratified by the 
minor on attaining majority. A 1-927_All 242 
(242) (DB) •* A 1935 Lah 561 (565) (FB) 
♦ * 1941 Nag LJ 363 (364) ** A 1931 Bom 

178 (182) (DB) ** A 1919 Cal 875 (883) (DB). 

[See also A 1953 Sau 177 (178).1 . .. 

(2) A person. after attaining majority 
can elect to pay a debt, incurred by him. 


during minority. No question of ratifica¬ 
tion of a contract entered into by a person, 
during minority, arises in such a case. A 
1940 All 12 (14, 15) (DB). 

(3) Contract entered into . on behalf of a 
minor by a person who is not his legal 
guardian and who has no authority in that 
behalf is void in its inception and is in¬ 
capable of being ratified by the minor on 
attaining majority. A 1937 Nag 390 (391). 

(4) Officer having no authority to enter 
into contracts entering into , works con¬ 
tract — Work done to property of which 
the Government not the owner — Govern¬ 
ment sanctioning work for certain limited 
purposes — Act of sanctioning does not 
amount to ratification. A 1959 Bom 56 (59; 
60). 


16. Restitution.— (1) Where a minor,, re¬ 
presenting to be major, enters into a con¬ 
tract, the contract is void and unenforce¬ 
able against him. The minor cannot, in a 
suit against him on the contract be com¬ 
pelled under Section 65, or any equitable 
principle, to refund the money, received by 
him under the contract. A 1937 All 610 
(618) (FB) ** A 1956 Andhra 182 (186) (DB). 

[But see A 1928 Lah 609 (612) (FB) ** A 
1914 Mad 641 (642) (DB) ** A 1936 Cal 567 
(570).l 

(2) A contract by a minor is void. He 
cannot in a suit to avoid such contract be 
made to repay the moneys received under 
such contract, except, in the exercise of 
discretion under Section 41, Specific Relief 
Act. (1903) 30 Cal 539 (547, 550) (PC). 

(3) Equity requires a minor who seeks 
to avoid a contract which he induced the 
opposite party to enter into with him by a 
fraudulent misrepresentation as to his age 
to return the consideration which he re¬ 
ceived under it and this equitable principle 
is also found statutorily embodied in Sec¬ 
tions 41 and 39 of the Specific Relief Act. 
Therefore Court should not grant the relief 
to the minor without at the same time im¬ 
posing a condition that he should return 
what he received under the contract. A 
1956 Andhra 182 (188) (DB). (A 1928 Lah 
609 (FB), Dissented from.) 

(4) The Court has while cancelling a 
bond at the suit of its executant on the 
ground of his minority has a discretion 
under Section 41, Specific Relief Act to 
order him, if the circumstances of the case 
justify it, to repay the money received by 
him under the bond. A 1922 Oudh 271 
(273). 

(5) A minor, who sues to set aside a 
contract, which he by fraudulent represen- 
tation as to his age induced the other party 
to enter into with him should be ordered 
by the Court to restore the benefit receiv¬ 
ed by him before it sets aside the cont 

A 1933 All 372 (373) (DB). (A 1931 All 37l, 

Affirmed.) . 

(6) A pei son who seeks to obtain a ae 

claration that a mortgage is not bidding on 
him on the ground that it was executed by 
him during his minority must refund^the 

amount if at the time of its e ^V£tn the 
Induced the mortgagee to enter into the 
transaction by a fraudulent repres^itation 
that he was a major. A 1921 All 326 (327). 
(Suit for declaration that mortgage is void.) 
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(7) Where a minor by false representa¬ 
tion as to his contractual capacity induced 
another to purchase his property and sub¬ 
sequently sued to recover the property on 
the ground that the sale was not valid be¬ 
cause of his minority it was held that he 
was bound in eauity to restore the conside¬ 
ration received by him to the purchaser 
(1909) 31 All 21 (30) (DB) ** A 1930 Mad 
045 (951, 954) (DB). 

(8) In the absence of fraudulent mis¬ 
representation on the part of a vendor and 
also proper enquiry as to his true age by 
the vendee the Court which has in equity a 
discretion to order the plaintiff vendor 
seeking to avoid the sale on the ground of 
his minority to refund the consideration to 
the vendee will not exercise that discretion 
In favour of negligent vendee. A 1924 All 
156 (157) (DB) ** A 1934 Lah 304 (304) 
(DB). 

(9) Where a sale by a minor was set 

aside as null and void and there was no 
misrepresentation by the minor as to his 
age and the vendee was aware of the age 
of the minor it was held that the vendee 
was not entitled to be paid any compensa¬ 
tion. A 1937 Oudh 521 (523). 

(10) Mere non-disclosure of minority is 
not misrepresentation or fraud. A 1937 
Lah 598 (598). 

(11) Where a person who purchased goods 
from the minor resisted the suit of the 
minor for price on the ground that the con¬ 
tract was void on the ground of the mino¬ 
rity of the plaintiff it was held that he 
was bound under the provisions of Sec¬ 
tion 65 of the Act to return the goods or 
pay compensation for it. Madh BLJ (1954) 
HCR 1749 (1750. 1751). 

17. Specific performance and doctrine of 
mutuality.— (1) In a suit by a promisee 
for enforcement of specific performance or 
a contract it is necessary that the parties 
should have the capacity to contract. A 
1950 Pat 535 (538) (DB) ** A 1941 Nag 105 
(106) (DB). . , _ 

(2) A contract which is beyond the 
powers of the guardian and therefore can¬ 
not bind the minor ward does not bind 
even the other party on the principle of 
mutuality. Hence the minor cannot enforce 
such contract. A 1956 Bom 566 (569) •• 
(1912) 39 Cal 232 (237) (PC) A 1920 Mad 
423 (423) (DB) ** A 1918 Nag 110 (111) *• 
A 1917 Nag 213 (213). 

(3) A suit by a minor after his majority 
on a contract entered into by the karta on 
behalf of the Hindu joint family of which 
he is a member cannot be rejected on the 
ground of want of mutuality. A 1937 Mad 
869 (870, 872). 

(4) Where the major brother when pur¬ 
chasing property jointly in his and his 
minor brother’s name entered into an 
agreement both for himself and on behalf 
of his minor brother to reconvey the pro¬ 
perty after the latter became a major it 
was held that as the property belonged to 

brothers as tenants-in-common the 


agreement for reconveyance could be en¬ 
forced against the minor on his attaining 
majority without the doctrine of mutuality 
interfering with the same. A 1956 Mad 261 
(264) (FB). 

(5) Where the plaintiff-purchaser was a 
minor, at the time of the argeement, there 
is want of mutuality because the agree¬ 
ment could not have been enforced against 
the plaintiff by the defendant. This defect 
disentitles the plaintiff to enforce the 
agreement for specific performance against 
the defendant irrespective of whether the 
defendant was of sound or unsound mind, 
when he made the agreement. A 1964 All 
527 (528) (DB). 

(6) Where father of minor plaintiffs sold 
his property to defendant and on the same 
date the defendant executed a registered 
deed of agreement for resale in favour of 
plaintiff’s father who assigned his rights 
under the agreement of resale to the plain¬ 
tiffs, there can be no valid legal objection 
to granting decree for specific performance 
in favour of plaintiffs. A 1969 Mad 470 
(473). 

(7) Contract by minor for purchase of 
immovable property — Contract be'ng one 
not binding on the minor neither party can 
claim specific performance because of 
want of mutuality. 1972 Jab LJ 459. 

18. Burden of proof and estoppel.— 

(1) Where in a suit upon contract the de¬ 
fendant denies the validity of the contract 
on the gound that he was not of full age 
at the time of its execution the burden lies 
in the first instance on the plaintiff to 
establish by prima facie evidence that the 
contract is not invalid and that the defen¬ 
dant when he executed it was a competent 
party. (1909) 2 Ind Cas 839 (840) (DB) (All) 
•* (1910) 4 Sind LR 250 (254, 255). 

(2) The burden of proving minority lies 

on the party, who alleges that he was a 
minor, at the date of the contract. A 1925 
Oudh 487 (487) (DB) ** A 1925 All 399 

(399). 

(3) Where a minor enters into a contract 

by representing that he was of full age he 
is not estopped from pleading his minority 
in avoidance of the contract. A 1928 PC 152 
(156). (Deed executed by minor is nullity 
and incapable of founding a plea of estop¬ 
pel.) •• A 1931 Bom 561 (569) (FB). (Over¬ 
ruling A 1923 Bom 169 (DB); A 1917 Bom 
221 (DB).) •* A 1928 Lah 609 (615) (FB). 

(Overruling A 1921 Lah 312 and 60 Ind 
Cas 267 (1) (Lah)) ** A 1940 Nag 327 (328) 
•* A 1933 Mad 94 (95) ** A 1929 Bom 201 
(202) (DB) ** A 1926 Nag 491 (492) ** A 

1920 Bom 269 (269) ** A 1920 Mad 661 (662) 
•* A 1914 Mad 641 (2) (642) (DB). 

(4) Deed executed by minor is nullity 
and incapable of founding a plea of estop¬ 
pel. A 1928 PC 152 (156) ** A 1920 Mad 661 
(662). (Estoppel cannot form basis of cause 
of action where contract itself is void.) 

(5) Where a minor after alleging himself 
to be a major when the contract was exe¬ 
cuted by him seeks to plead his minority 
in avoidance of the contract a very heavy 


**A M In the citations stands for AIK 

tVol. 10] 4 A. M. 40 
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burden rests upon him to prove his de¬ 
fence. A 1928 PC 152 (156). 

(6) Where a Kobala is executed by the 
Hindu mother on behalf of minor on the 
footing that she is competent to transfer 
the property of the minor and this position 
is accepted by the alienee who has obtain¬ 
ed an advantage by the transaction of sale 
and got the entire property, including the 
share of the minor and has agreed to re¬ 
convey the property in its entirety, the 
alienee cannot turn round and repudiate 
the authority of the mother to effect the 
sale on behalf of the minor or to repur¬ 
chase the property of the minor upon re-* 
fund of the consideration money. He will 
be estopped by his conduct from doing so. 
A 1960 Cal 65 (66). 

19. Contract by adult persons in favour 
of infants.— (1) A contract between an 
adult person and a minor cannot be void 
where the consideration for the promise of 
the adult is not a reciprocal promise by 
the minor but is something which had 
actually been done by the minor. A 1936 
Pat 153 (157) (DB). 

(2) A minor can enforce a contract made 
in his favour for a valuable consideration, 
as while no liability can be incurred by a 
minor, he is not debarred from acquiring 
a title to anything valuable. A 1927 Lah 
24 (27) (DB). 

(3) An executory contract cannot be en¬ 

tered into by a minor. But a minor or a 
lunatic is not disqualified as such from be¬ 
ing the transferee of immovable property 
as purchaser or mortgagee under an exe¬ 
cuted contract. A 1945 All 156 (157) (DB) 

** A 1922 Nag 239 (241). 

(4) Merely because the conveyance of 

property is made in favour of a minor, 
there is no defective title passed. (1913) 18 
Ind Cas 451 (451) (DB) (Cal). (Sale.) 

(5) Where a sale-deed was taken is the 

name of the mother she paying the consi¬ 
deration from the monies belonging to her 
major and minor sons it was held that it 

was in no sense a sale to the minors 

themselves but a sale either to the mother 
herself as a trustee for her sons or a pur¬ 
chase by the major son with the family 
funds in the name of the mother. A 1914 
Mad 666 (667). 

(6) A mortgage in favour of a minor who 

has advanced the whole of the mortgage 
money is a valid transaction and is en¬ 
forceable by him or by other person s o n 
his behalf A 1917 Mad 630 (635) (FB). 

(Overruling 33 Mad 312.) ** A 1936 Pat 

153 (157) (DB) ** A 1928 All 102 (103) 
(DB) ** A 1919 Pat 561 (563) (DB) ** A 

1918 Cal 1027 (1028) (DB). 

(7) Where the defendants have received 
goods from the minor plaintiff there is no 
reason why they should not pay the price. 

A 1934 Lah 480 (480). 

(8) A pronote executed in favour of a 
minor is valid and can be sued upon 
when the minor did not subject himself to 
any detriment by accepting it. (1913) 18 
Ind Cas 968 (969) (Mad) ** A 1924 Rang 

136 (136, 137). , , , 

(9) A money bond executed in favour oi 
a minor is good in law and may be sued 
upon. (1889) 13 Bom 50 (51) (DB). 


(10) A lease in a minor's favour imposing 
a liability on him is null and void A 1918 
Pat 626 (627) (DB). 

(11) Purchase of property for the benefit 
of a minor by his maternal uncle is valid 
and if the property is alienated by a mi¬ 
nor’s father, the minor is entitled to re¬ 
cover it back. A 1915 Mad 412 (414) (DB). 

(12) A minor, although not competent to 
contract can accept a gift through his 
natural guardian. There is no principle for¬ 
bidding a natural guardian to accept a 
gift subject to a condition, and then per¬ 
form that condition, if the whole transac¬ 
tion is for the minor’s benefit. ILR (1947) 
2 Cal 1 (13). 

20. Restrictions on power to contract 
does not relate to competency.— (1) A sta¬ 
tutory person is not on the same footing 
with a minor in the matter of his capacity 
to contract. While a minor’s incapacity is 
an inherent one the statutory person suf¬ 
fers from no such incapacity. No doubt he 
can exercise the power only subject to his 
complying with the formalities imposed by 
the statute but that restriction on the exer¬ 
cise of power does not amount to inherent 
disqualification or incapacity. A 1952 Cal 
306 (309) ** A 1955 Assam 86 (93) (DB) *• 
(1952) 89 Cal LJ 342 (372). 


21. Disqualification under any other law. 
—(1) There is no disability attached to a 
female, married or unmarried, to preclude 
her from entering into a contract either on 
the ground of sex or coverture A 1947 Nag 
84 (85). ■ 

(2) The law of England which prohibits 
a barrister from entering into any contract 
of fees with his client does not operate in 
India and hence he is entitled while prac¬ 
tising as an advocate of a High Court in 
India, to enter into contracts of fees with 
his clients. A 1933 All 417 (420) (FB). (25 
All 509, Overruled.) 


(3) It cannot be said that the Governor 
General of India, except in respect of con¬ 
tracts complying with Section 175 (3), 
Government of India Act of 1935, was a 
disqualified person without any contractual 
capacity. (1952) 89 Cal LJ 342 (375). 

(4) Government cannot by contract fetter 
its future executive action which may con¬ 
cern welfare of State. A 1947 PC 29 (31) 

(5) A person whose estate is under the 
Court of Wards is under Section 31, C. P- 
Court of Wards Act, incompetent to enter 
into any kind of contract involving pecu¬ 
niary liability. A 1936 Nag 15 (15) (DB). 

(6) A ward of Court loses his power -O 
contract affecting property which 
under the control of the Court of Wards 
but does not become absolutely hi capacitat¬ 
ed from contracting. (1882) 8 Cal 620 (629 
(DB). 

(7) Judgment debtor to whom Sche¬ 

dule III, Paragraph 11, Civil P. C., applies 
is person disqualified within ^meaning 
of Section 11. A 1917 Nag 215 (228, 224) 

(FB) 

(8) Agreements by disqualified 

or by minors are void. A 1924 Oudh 438 
(441) (DB) ** A 1917 Nag 215 (223, 224) (FB) 
** A 1953 Sau 177 (177) •• A 1936 Nag 15 

(16) (DB). 
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12. What is a sound mind for the purposes of contracting.— A person is 
said to be of sound mind for the purpose of making a contract if, at the time 
when he makes it, he is capable of understanding it and of forming a rational 
judgment as to its effect upon his interests. 

A person who is usually of unsound mind, but occasionally of sound mind, 
may make a contract when he is of sound mind. 


Section 11 — Note 21 (contd.) 

(9) Where a person entered into on 
agreement to sell while he was under a 
statutory disability to sell and in pursu¬ 
ance of that void agreement he executed 
the sale deed after his disability ceased it 
was held that the sale also could not be 
enforced. A 1928 All 112 (114) (DB). 

(10) A person whose estate is under 
Court of Wards is in no better position than 
a minor and any contract made by him is 
void. But when he contracts a debt, though 
he is not liable for it and it cannot be en¬ 
forced against him still a debt comes into 
existence and if his son renders himself 
liable for repayment of the same by the 
execution of a bond, the bond can be en¬ 
forced against him. A 1918 Lah 109 (110) 
(DB). 

(11) Evacuee is competent to enter into 
any agreement in respect of evacuee pro¬ 
perty though he cannot transfer his right 
or interest in it — Administration of Eva¬ 
cuee Property Ordinance (1949). Sec¬ 
tion 38 or Section 40 of the Act of 1950 
operates only on transfers creating right or 
interest in immovable property and not on 
agreements to transfer. A 1970 Gui 12 (2u- 
(OB). 

Section 12 


1. Unsoundness of mind.— (1) A contract 
entered into by a person who at the time 
was of unsound mind is void. (1908) 10 

Bom LR 1004 (100ft) ** A 1957 Pat 491 (492) 
(DB). 

(2) The test of unsoundness of mind is 
whether the person is incapable of under¬ 
standing the business concerned, and its 
implications. A 1944 Nag 232 (234) •* A 
1932 PC 69 (72) ** A 1957 Pat 491 (493) 

(DB) ** A 1927 Cal 089 (899) (DB) ** A 
1923 Pat 187 (192) (DB). 


(3) Even a person who by appearance be¬ 
haves normally would be protected by the 
law if in reality he is one incapable of 
forming a judgment as to what is to his 
interest. A 1957 Pat 491 (4931 (DB). 

(4) Mere weakness of mind does not 
amount to unsoundness of mind. A 1944 Nag 
232 (234) ** A 1923 Pat 187 (192) (DB). 

(5) In case of a person who is illiterate 
cr who is not in a position to read con¬ 
tents of a document, the contract cannot 
be imposed upon him simply because he 
has endorsed his signature thereon unless 
further it is proved that he djd that after 
understanding the contents of the same. 
A 1959 Pat 540 (546-547) (DB). 


(6) Mere loss of memory does not make 
® Person unfit for the management of his 
(72) 1 affair 111 his lifetime. A 1932 PC 69 


pe . rson who being subject to undue 
,R unab le to exercise freely his 
judgment cannot be brought within the 


category of persons of unsound mind con¬ 
templated by Section 12. A 1927 Cal 889 
(896) (DB). 

(8) Idiocy is the most extreme form of 
mental unsoundness. A 1944 Nag 232 (233). 

(9) An idiot is one who has been of un¬ 
sound mind since birth and hence is sub¬ 
ject to all the legal disabilities and incapa¬ 
cities which attach to a person of unsound 
mind. (1863) 1 Mad HCR 214 (215) (DB i. 

(10) An order in lunacy though not a 
judgment which under Section 41, Evidence 
Act, is conclusive against the whole world 
is relevant and binding upon the parties 
and those who claim under them. A 1933 
Mad 624 (625). 

(11) If a party to a contract seeks to en¬ 

force a contract which is void under Sec¬ 
tion 12, it is not permissible to give equit¬ 
able relief. However, statutory relief can 
be given under Sections 38 arid 41 of the 
Specific Relief Act when decision is asked 
for on the ground that the contract is void 
under Section 12. (1908) 10 Bom LR 1004 

(1006. 1007). 

2. Evidence and proof.— (1) The question 
whether a person is of unsound mind at 
the time of execution of a document is a 
question of fact. A 1953 Assam 94 (95). 

(2) Pleadings and evidence must be scru- 
bnized before deciding issue of mental con¬ 
dition. A 1938 Nag 204 (208). 


insaniiy nave 

to be considered together and not indivi- 
dually and their cumulative effect gauged. 
A 1941 Nag 251 (254) (DB). 

(4) Question whether contract is invalida¬ 
ted by unsoundness of mind does not de¬ 
pend merely on belief or disbelief of the 
witnesses before Court but largely upon in¬ 
ference to be drawn from evidence A 195ft 

M (DB) ** A 1953 Assa "i 94 (95) 

A 1941 Nag 251 (252) (DB). 

(5) in the case of a registered docu¬ 
ment, in deciding the question relating to 
tne mental condition of the executant the 
Registrar’s endorsement on the deed cannot 
be discarded. A 1938 Nag 204 (209). 




f usus * n 7 of unsound mind, the 

thJt d ^o 0f H^r° 0f ^ on the part y who alleges 
™ at . tY }* document was executed during a 

.* ? /£ij r Y al \. A * 941 Naff 251 (252) (DB) 

., 5?^ Xt is dou btful whether it could be held 

n^ls Wa \, by reason of unsound- 

con^rar*t ^ incapable of entering into a 

d^nce 1! ?Q^ e A abSenCe o 0f medic al evi- 

fp?wL 95 + 3 - As S am 94 (95) - 

reH U ! S s * 1Qwn tha t a person suffer- 

senil f. dementia on a particular 

arise flnH^Y mptl °!^° f lts continuance would 
f,Y3 se * a ” d 1* wouid then be on the partv 

Son* of'*?**? uphold the subsequent transac- 

time of wSJ person to show that at the 
time of the transaction there was no in- 
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m .A person who is usually of sound mind, but occasionally of' unsound 
mind, may not make a contract when he is of unsound mind*. 

• * i • 

• • % • * • • V f • t 

Illustrations 

(a) A patient in a lunatic asylum, who is at intervals of sound'mind, may 
contract during those intervals. 

(b) A sane man, who is delirious from fever or who is so drunk that he 

cannot understand the terms of a contract or form a rational judgment 

as to its effect on his interests, cannot contract whilst such delirium or 
drunkenness lasts, 

[Malaysian Contract Act 1950, S. 12.] 

13. "Consent” defined.— Two or more persons are said to consent when 
they agree upon the same thing in the same sense. 

[Malaysian Contract Act 1950, S. 13.] 




Section 12 — Note 2 (eontd.) 

capacity. A 1940 Mad 73 (74, 75) (DB) **A 

1956 Cal 213 (214) (DB). 

.(9) An allegation of the unsoundness of 
mmd of a person should be established by 
proof which shows that he was incapable 
of understanding business and forming a 
rational judgment as to the effect of his 
transaction upon his interest. A 1957 Pat 
491 (492) (DB) ** A 1927 Cal 889 (899) (DB) 
•* A 1923 Pat 187 (192) (DB). 

(10) In order to avoid a contract on the 

ground of unsoundness of mind, the all im¬ 
portant question to be decided is whether 
that person was of unsound mind when the 
contract was made. A 1927 Cal 889 (892) 

(DB) •• A 1933 Lah 458 (460). 

(11) The executant of a deed might be a 
hard drunkard who might frequently be 
unsober but to hold that his deed is not 
binding it must be established that he was 
unsober when the deed was executed. A 
1926 Oudh 470 (472) (DB). 

(12) Proof that a person was suffering 
from delusions by itself is not sufficient to 
set aside his transaction but it must be esta¬ 
blished that the delusions influenced the dis¬ 
position or the contract. (1908) 10 Bom LR 
1004 (1016). 

(13) A case of lucid interval cannot be 
established by the solitary fact that on the 
day on which the transaction took place the 
person in question did not show any in¬ 
stability or insanity. A 1956 Cal 213 (214) 
(DB). 

(14) Where unsoundness of mind has 
been proved by definite medical evidence 
lucid intervals should also be proved by as 
strong and as much demonstrative evi¬ 
dence. A 1932 Rang 24 (25). 

(15) It is not legitimate for a Court to 
commute an insufficient case of insanity in¬ 
to a complete case of weakness, when the 
type of insanity connoted in the evi¬ 
dence is something quite different. (1905) 27 
All 1 (10) (PC). 

Burden of proof. 

(16) Normal presumption Is in favour of 

sanity. The onus of proving insanity is on 
person who alleges it. A 1923 Pat 187 (192) 
(DB) ** (1908) 10 Bom LR 1004 (1007) ** A 
1967 J & K 85 (88) •* (1960) 2 Orissa JD 

492. (Mere endorsement in the document to 
the effect that it was read over to the lady 


and understood by her, cannot be relied 
upon, when the writer of the endorsement 
has not been examined as a witness.) ** A 1970 
Raj 190 (194). (Party opposing the adop¬ 
tion puts in evidence an inquisition finding 
the adopting father to have been lunatic, 
at a date previous to the making of the 
adoption, this evidence shifts the burden 
to the party who asserts the adopting 
father’s sanity.) 

Section 18 

1. Consent.— ( 1 ) ’Consent* is a legal term 
of wide import which would include both 
express and implied consent. Tacit consent 
and connivance would also fall within that 
legal import of the term. A 1958 Raj 324 
(332) (DB). J • 

(2) A consent induced by false represen- 
tion may not be ’free* within the meaning 
of Section 14, but it can nevertheless be 
real, and ordinarily the effect of fraud or 
misrepresentation is to render a transac¬ 
tion voidable only and not void. A 1954 SC 
181 (184). 

(3) Whether there is consent or not has 

to be proved as a fact in accordance with 
the principles of the law of contract. A 1954 
SC 181 (185). 

(4) For a deed to be binding on its 

executant it is necessapr that there should 
be not only the physical act of execution 
but also the mental act in the sense that the 
mind accompanied the act of execution. A 
1933 Pat 306 (335) (DB) •• A 1925 PC 204 

(209). 

(5) Where a person is induced to execute 
a deed of one kind under the belief that 
he is signing an instrument of a wholly dif¬ 
ferent kind the transaction is void and not 
only voidable. A 1971 Cal 786 (788) (DB) ** 

A 1956 Cal 575 (577) (DB) ** A 1939 Lah 
439 (451) (DB) •• (1879) 3 Bom 242 (260» 

267). 

(6) Where there is error either in regard 
to the identity of the party or the subject- 
matter of the contract there is no consent 
within the meaning of the section. A 1954 
SC 181 (184) ** A 1932 Bom 151 (153) (DB). 

(7) When there is mutual misapprehen¬ 

sion between both parties to a sale of a bill 
of exchange as to the particular kind o| 
bill wanted by the purchaser their minds 
cannot be said to have met, or in the words- 
of this section there would be no consent. 
(1882) 4 All 334 (386, 337) (DB). ..... . 
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Section 13 — Note 1 (contd.) 

(8) A person who entered into an agree¬ 
ment to compound an offence under th£ 
Forest Act of 1926 by payment of 'price' of 
forest produce as assessed by the Forest 
Officer and also paid the same cannot turn 
round and say that as there was no con¬ 
sensus ad idem on the meaning of the word 
’price’ there was no contract at all and 
therefore a part of the amount which was 
paid by him according to the assessed value 
should be paid back to him as being an 
amount which is in excess of what could 
be taken from him if the officer had esti¬ 
mated the value according to certain execu¬ 
tive instructions issued by the department. 
A 1957 Madh Pra 169 (170, 171) : 1957 Cri LJ 
1146. 


(9) Where a policy of insurance is issued 
by a company, subject to the regulations 
and conditions comprised in the prospectus, 
it is unnecessary to prove that the com¬ 
pany’s prospectus had been read by or spe¬ 
cially brought to the notice of the assured, 
apart from the reference made to it in the 
policy. (1902) 25 Mad 183 (205) (DB). 

(10) It would not avail a party seeking to 
avoid any condition in a contract executed 
by him on a printed form to plead either 
that he did not read the contract or that it 
Was in a language not understood by him. In 
the latter case it would be for him to ask 
for and obtain an explanation of the terms. 
He can avoid a condition, especially one 
which is usually found in such contracts, 
only by showing that he signed the contract 
on the assuiance given to him that he 
would not be bound by it. A 1921 Sind 121 
(123). 


(11) The fact that a document is in a 
language which is not known to its execu¬ 
tant does not necessarily lead to the conclu¬ 
sion that he did not understand its con¬ 
tents.. A 1949 FC 78 (80, 81). 

( 12 ) a passenger, who has sufficient notice 
from the passage-ticket itself that he and 
his luggage are being carried subject to 
certain conditions printed on the back of it, 
must, if he is ignorant of the language in 
which these conditions are printed, get them 
explained and translated to him before he 
goes on board. If he negligently omits to do 
so he will be bound by these conditions and 
his ignorance of the language will not help 

him to avoid them. (1881) 6 Cal 227 (234) 
(DB). 


(13) A person who is not illiterate can- 
pot escape a document executed by him on 
the plea that he did not read it A 1930 
Pat 601 (602) (DB). 

...(14) Persons signing a printed form ofl 
contract without studying its terms is 
bound thereby. (1938) 40 Pun LR 701 (705). 

(15) No effective contract can come into 
existence unless the parties are ad idem 
on all the essential terms of the transaction. 
A 1958 Andh Pra 533 (536). 

(16) If a party to an agreement embodied 
• f. document is told that any stipulation 

the agreement would not be enforced, 

ca nnot be held to have assented to it A 

1936 PC 70 (74). 

(17) The person who sets up and relies 
“P° : ** a document executed by a person of 
disability like the purdanashin lady has to 
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prove that she executed it after fully un¬ 
derstanding the nature of the disposition 
freely and willingly. A 1925 PC 204 (209) 
** A 1953 Madh B 32 (34) ** A 1939 All 348 
(361) (DB). 

(18) Where the contents of the document 
were merely read out but not explained to 
and understood by the executant who was 
an illiterate man it must be held that there 
is no consensus ad idem and hence the 
executant is not bound by it. A 1918 Cal 
546 (547) (DB) (Per Chatterjee J.) 

(19) In the case of a person who is sui 
juris and not under any disability, the 
mental act of intending the execution is, 
also, presumed, where there is admission of 
execution, or where the execution is pro¬ 
ved. A 1933 Pat 306 (335) (DB). 

(20) An agent’s consent on behalf of his 
principal is as effective and binding on the 
latter as when the same is given by him¬ 
self. A 1954 SC 181 (185). 

(21) The definition of the word 'consent* 

given in this section applies to that word 
as used in Section 30 (2) of the Sale of 

Goods Act. A 1954 SC 181 (184). 

2. Transactions of purdanashin women.— 

(1) A pardanashin lady, in the true sense of 
that term is a lady living in seclusion that 
is, the "zanana,” and having no communica¬ 
tion with any male strangers except from 
behind a screen. A 1930 Lah 985 (987) (DB). 

(2) Merely because a woman lives in 
some degree of seclusion it will not entitle 
her to be treated as a purdanashin woman 
when as a matter of fact she is found to 
have appeared before the registrar and also 
^Courts and transacted her bussiness her¬ 
self. (1902) 4 Bom LR 146 (149) (DB) ** A 

J 94 ? 54 (67) ** A 1935 Lah *84 (188) 

(DB) ** A 1933 All 955 (956). 

(3) Where a deed is executed by a par- 
danashfin lady, it must be reasonably esta¬ 
blished that the deed was the free and in¬ 
telligent act of the executant. A 1925 PC 204 
(210) •* A 1931 PC 100 (104) ** A 1946 All 
121 ( 1?SP ** A 1944 Al1 42 < 54 > ** A 1943 

¥2 < 68 ?> (DB) ** A 1939 All 348 (362) 

159 (161 > < DB > ** A 1937 Lah 353 

(4) The disposition of a pardanashin lady 
must be substantially understood by her 
Its execution must not merely be her physi¬ 
cal act but also her mental act A 1925 PC 

204 ( 2 ™> 7 A 1938 PC 38 HO) ** A 1931 PC 30? 
< 30 , 5 > M A 1931 PC 100 (104) *• (1912) 34 

A? <««*> (PC) ** A 1955 Cal 17 (19) 

( BB) » A 1954 Nag 11 05) (DB) ** (1954) 

94 Cal LJ 39 (42) ** A 1§52 Pat 19 (2.0) 

(P B ) * A 1946 All 178 (180) (DB) ** 

A 1939 Nag 159 (160, 161) (DB). (The docu- 

^ex ecuted must be bona fide ) ** ( 1909 ) 

bcT (f 8 3 o, %V DB) (Ca,) ** <19 ^> 3] 

<?> A P arda «ashin woman would be 

ecuted Vt d,s P°sition when she had ex- 

ecuteei it with a substantial understanding 

PC A J?« 4 ?. PC 134 U3«,“ A IMS 

PC 24 (26) • a 1948 Cal 84 (87). 

a r-JJlfo d ¥ estion whether a disposition by 
vL? r h L n \ voma ^ can be sustained as 
her free and intelligent act will depend 

to he m^e ,t h had explained to her 

as to make her understand it. A 1931 
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14. "Free consent” defined.-— Consent is said to be free when it is not 
caused by— 

(1) coercion, as defined in Section 15, or 

(2) undue influence, as defined in Section 16, or 


Section 13 — Note 2 (contd.) 

PC 303 (305) ** A 1938 PC 276 (277) M 

(1877) 3 Cal 324 (327) (PC) ** (1869-70) 13 
Moo Ind App 419 (419) (PC) ** A 1954 Nag 
11 (15) (DB). 

(7) If, for want of explanation a pardan- 
ashin lady did not understand an import¬ 
ant feature of the transaction it cannot be 
held that her mind and free consent went 
with her act in executing the deed. A 1940 
PC 134 (135). 

(8) A mere reading of the document to 

the pardanashin lady is not sufficient to 
show that which is necessary, namely that 
she has understood its nature and effect. 
A 1934 PC 208 (209) ** (1901) 28 Cal 546 

(556) (PC) ** A 1950 Pat 247 (250) (DB) ** 
A 1935 Cal 495 (497) ** A 1935 Lah 184 (187) 
(DB). 

(9) The explanation given to the par¬ 
danashin lady to be sufficient must be such 
that it must be able to make her under¬ 
stand the full bearing of the transaction 
upon her interest and the nature of the 
liabilities it throws upon her. A 1931 Oudh 
146 (155) (DB). 

(10) The extent and character of the ex¬ 
planation required must depend on the cir¬ 
cumstances, length, intricacy, the number 
and complexity of the dispositions, or the 
unfamiliarity of the subject matter, and 
are all reasons for requiring an increased 
amount and efficiency of explanation. A 1925 
PC 208 (209) ** A 1931 PC 100 (104) ** A 
1936 Oudh 196 (199) (DB). 

(11) The essential requisite for sustainin 

a deed of a pardanashin lady being her un¬ 
derstanding of its terms, it is immaterial, 
when there is such understanding, that 
there is no independent advice. A 1938 PC 
38 (40) ** A 1936 PC 207 (210, 211) ** A 

1931 PC 100 (104) •• A 1925 PC 

204 (209) ** A 1958 Orissa 62 (63, 64) 
** A 1954 Nag 11 (15) (DB) ** A 1952 Pat 
19 (20) (DB) ** A 1944 All 42 (54). 

fSee however A 1959 Pat 540 (546, 547) 

(DB).l . r . 

(12) There is no absolute rule of law 
that in every case of pardanashin lady a 
transaction entered into by her without 
independent advice should be declared void. 
(1914) 36 All 81 (91, 92) (PC) ** A 1943 Mad 
677 (680) (DB). 

(13) Where upon the nature of the thing 

done, and the training and habit of the 
mind of the grantor as well as the proxi¬ 
mate circumstances, affecting the execu¬ 
tion the conclusion is reached that the in¬ 
dependent advice could not have altered 
the results then the absence of it does not 
detract from the valid nature of the con¬ 
sent. A 1943 Mad 677 (680) (DB) ** A 1936 
PC 207 (210). . 

(14) Where a pardanashin lady is intelli¬ 
gent. to understand the nature and effect 
of transaction and has got intelligent rela¬ 
tions to assist her it cannot be said that she 
had no independant advice. A 1935 Cal 234 
(237). 


(15) The independent advice which might 
have become necessary in any case should 
have been given before and not after the 
event. A 1934 PC 210 (212). 

(16) The burden of proving the intelligent 

execution of the document by the purdana- 
shin woman lies on the party who relies 
upon it. ILR (1955) 1 All 772 (778) ** (1902) 
29 Cal 749 (757) (PC) *• (1881) 7 Cal 245 

(250) (PC) ** A 1955 Cal 17 (19) (DB) ** A 
1952 Pat 19 (20) (DB) ** A 1946 All 178 
(180) (DB) ** A 1946 Mad 353 (364) (DB) 
•* A 1914 Cal 223 (227). 

(17) Whether there is enough proof of 
intelligent execution in any particular case 
would depend upon the facts of that case. 
While the knowledge alone of the purda- 
nashin woman of the nature of the docu¬ 
ment would be sufficient to infer intelligent 
execution in cases where no special con¬ 
nection subsists between her and the bene¬ 
ficiary no such inference would readily fol¬ 
low when there is a fiduciary relationship 
between them. A 1952 Pat 19 (20) (DB). 

fSee also A 1951 Nag 379 (380) ** A 1961 
Orissa 100 (101).l 

(18) The absence of duress, protest or 
want of comprehension is not by itself a 
proof of a true understanding mind in the 
purdanashin lady who executed a docu¬ 
ment. A 1925 PC 204 (209) ** A 1955 Cal 17 
(20) (DB) ** A 1935 Cal 671 (673, 674) (DB). 

(19) The mere fact that the woman lives 

in seclusion or sits behind a pardah does 
not necessarily show that she is weak- 
minded, ignorant or incapable of under¬ 
standing her affairs. A 1934 PC 208 (209) 

** A 1935 Lah 184 (187) (DB). 

[See also (1938) 32 Sind LR 262 (264) 

(PC).l 

(20) Although it is for the party who re¬ 
lies upon a document executed by the agent 
of a purdanashin lady to show that the 
power of attorney under which the agent 
acted was executed by the lady upon ® 
full understanding of its meaning yet where 
there is prima facie evidence of her having 
consented to its terms it is she who has to 
rebut it by her own evidence. A 1932 PC 
134 (135). 

(21) Where vendor’s letter to vendee in¬ 
dicated that an agreement of conditional sale 
was settled upon but the sale deed was re¬ 
ferred as unconditional sale deed in an ap¬ 
plication for registration, it cannot be said 
that there was no consideration or A c0n ????J 
on account of such discrepancy. A l9tto 

Madh Pra 275 (283) (DB). 

Section 14 

(1) That definition of coercion in Sec. 15 
is expressly inserted for the special object 
of applying to Section 14 i. c. to define 
what is the criterion whether an agreement 
was made by means of a consent extorted 
bv coercion and does not control the^ inter¬ 
pretation of coercion when the word is used 
in other surroundings. A 1970 Guj 59 (64). 
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(3) fraud, as defined in Section 17, or 

(4) misrepresentation, as defined in Section 18, or 

(5) mistake, subject to the provisions of Sections 20, 21 and 22. 

Consent is said to be so caused when it would not have been given but 
for the existence of such coercion, undue influence, fraud, misrepresentation 
or mistake. 

[Malaysian Contract Act 1950, S. 14.] 

15 "Coercion” defined.— "Coercion” is the committing, or threatening 
to commit, any act forbidden by the Indian Penal Code, or the unlawful 
detaining, or threatening to detain, any property, to the prejudice of any per- 


Section 14 (contd.) 

(2) Consent is free, when the activity of 
man, by which it is effective, works with¬ 
out obstacles to impede its exercise. A 1945 
Cal 218 (2381 (DB). 

(3) General averment that consent was 
not freely obtained is not enough to set up 
the plea that there was one of the vitiating 
elements enumerated under Section 14. A 
1915 PC 7 (13). 

(4) The law upon the question of free 
consent is given in the statute itself, and 
therefore, the Court has to administer the 
law to a case when it comes within its pro¬ 
visions irrespective of the consideration 
whether the application of the provisions 
would or would not disfavour the abuse of 
moral influence or encourage moral co¬ 
wardice. A 1945 Cal 218 (235) (DB). 

(5) Consent obtained under duress, whe¬ 
ther the duress is physical or moral, is not 
free. But the fear caused by the duress 
must be real — Non metus vani hominis — 
and must be such as would induce a rea¬ 
sonable man to enter into a contract. A 1945 
Cal 218 (235) (DB). 

[See also A 1939 All 348 (361) (DB).] 

(6) Where one of the parties enters into a 
contract, as a result of the deception practi¬ 
sed upon him by the other, the consent is 
not free. 1866 Punj Re No. 21 p. 28 (29). 


(7) Where by a special law regulating the 
production, supply and distribution of cer¬ 
tain essential commodities representative 
dealers could sell them only to certain 
quota holders and at the price fixed by the 
Government there is only a restriction on 
the freedom of contract of the person whc 
chooses to become a representative dealei 
in those commodities. Thereby it cannot be 
said that when he becomes such a dealei 
and sells to the quota holder the contract 
is not freely entered into because he has 
not the freedom to choose the purchaser or 
fix his own price as he could have if he 
dealt in the open market. In such a case 
no question can arise at all of there being 
force, or threat of force or fear of personal 
suffering or abuse of legal proceeding 
merely because of the restrictions imposed 
on him. ILR (1956) Andhra 502 (509). •• A 
1970 All 518 (522) <FB). 


(8) While absence of consent would 

render the transaction void a consent which 
is not free would only render it voidable. 
A 1954 SC 181 (184). 

(9) Offer by canegrower to sell his cane, 
to occupier of sugar factory — Occupier 
has to accept offer and enter into agree¬ 


ment with cane-grower under provisions of 
A P Sugar-cane (Regulation of Supply 
and Purchase) Act and Rules thereunder 
— Consent of occupier to agreement is 
free within the contemplation of Sec¬ 
tion 14 and not under undue influence. 
A 1968 SC 599 (603). 

(10) Where agreement reached by parties 
is accepted by the Court, under the provi¬ 
sions of O. 23, R. 3-A of Civil P. C. (Kerala 
Amendment), party can resile from such 
agreement only on grounds contemplated 
by Contract Act. A 1967 Ker 15 (16). 

SECTION 15 — SYNOPSIS 

1. Scope. 

2. "Act forbidden by the Penal Code.” 

3. Detention of property. 

4. "Prejudice.” 

5. Proof. 

1. Scope.— (1) In India, the English Com¬ 
mon law doctrine relating to duress is not 
the law which is to be applied where a 
plaintiff seeks to avoid a contract on a plea 
of coercion. The law which governs such 
plea is to be sought in this section and it 
is much wider than anything to be found 
in English authorities. (1912) 15 Oudh Cas 
192 (197) ** (1971) 1 Mys LJ 258. 

(2) Coercion as defined in Section 15 im¬ 
plies committing or threatening to commit 
some act, which is contrary to law. (1900) 
22 All 224 (225) (DB). 

(3) Coercion means every kind of com¬ 
pulsion even if it does not measure up to 
definition under Section 15. A 1969 Mys 230 
(235) (DB). 

(4) The mere need for raising a loan is 
not by itself sufficient to enable the debtor 
to avoid his agreement on the ground of 
coercion. 1936 All WR 84 (84) (DB). 

(5) Where the Government in order to 
realise fine, due from the son, has attach¬ 
ed the property belonging both to son and 
father and the father pays the fine in 
order to save property from being sold, 
payment made by the father is under coer- 
cion in view of the definition in Sec¬ 
tion 15 of the Act. A 1939 All 373 (374, 375). 

(6) Refusal to withdraw prosecution, al¬ 
ready launched, unless a bond for the 
amount due is executed would not be 

Sect1on 15- A 1926 Cal 455 (456, 

457) (DB). 

(7) "Coercion” need not proceed from 
party to contract or be immediately direct¬ 
ed against the party whom, it is intended 
to coerce, to enter into the contract. A 
1917 Mad 288 (290) (DB) •* (1912) 15 Oudh 
Cas 192 (197). 
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son whatever, with the intention of causing any person to enter into an agree¬ 
ment. 5 '' . . • „ « 

Explanation.— It is immaterial whether the Indian Penal Code is or as 
not in force in the place where the coercion is employed. 

"• Illustration 

A, on board an English ship on the high seas, causes B to enter into ah 
agreement by an act amounting to criminal intimidation under the Indian 
Penal Code. 

A afterwards sues B for breach of contract at Calcutta 


Section 15 — Note 1 (contd.) 

(8) The definition contained in Sec¬ 
tion 15 is solely intended for the purpose 
of considering whether the consent in any 
particular case is a free consent falling 
within Section 14 and it does not govern 
the meaning of the word coercion as used 
in Section 72 of the Act. (1913) 40 Cal 598 
(612) (PC) ** A 1954 Mad 213 (213) ** (1888) 
15 Cal 656 (665) (DB) ** A 1970 Guj 59 
(64). 

(9) The threat of strike is neither a 
threat to commit any offence under the 
Penal Code nor is it unlawful detaining or 
threatening to detain any property. Hence 
it does not come under the definition of 
"coercion”. A 1966 Assam 115 (118) (DB). 

(10) Though the occupier of the factory 
is obliged to enter into agreement under 
Andhra Pradesh Sugar-cane (Regulation 
of Supply and Purchase) Act, 45 of 1961 
and Rules framed thereunder, the compul¬ 
sion of law is not coercion. In spite of the 
compulsion, the agreement is neither void 
nor voidable. A 1968 SC 599 (604). . 

(11) Where it was alleged in written 
statement that when there was state of 
emergency in country on account of 
Qabaili raids, defendant was forced to affix 
his thumb impression on some paper where 
it was written that the land in question 
belonged to a mosque and that what was 
written on paper was contrary to facts, 
held that this was an all too inadequate 
and unsatisfactory form of pleading coer¬ 
cion. A 1960 J & K 132 (135). 

(12) Illegal loan transaction — Third 
person having no knowledge of illegality 
of transaction executing deed in favour of 
creditor and taking sale chit from debtor 
for 10 of his bulls and an agreement allow¬ 
ing debtor to keep the bulls for a period 
of six months — Held, that there was no 
coercion. (1967) 2 Andh WR 80. 

(13) By conjoint operation of Section 25, 
Cl. (iii) of the Special Marriage Act, 1954 
and Section 15 coercion would mean threa¬ 
tening to commit any act forbidden by the 
Penal Code. A 1969 Cal '293 (299) (DB). 

(14) Sales in canteen for workers in com¬ 
pliance with factory legislation are sales — 
There is no compulsion, coercion or undue 
influence in such sales. 1972 Tax LR 1641 
(Andh Pra). 

(15) Lawful process of law such as ap¬ 

pointment of Receiver and compulsion to 
enter into agreement which is result of 
such process cannot be considered as coer¬ 
cion under the section. ••(1971) 1 Mys LJ 

258 . 


(16) The expression "coercion” in Sec¬ 
tion 72 cannot be given limited meaning as 
given to it under Section 15 of the Act. 
Its meaning is not controlled by the defi¬ 
nition of coercion as given in Section 15. 
When any amount is paid by one person 
to another with a view to inducing that 
another not to set up his legal and valid 
claim, that payment does not amount to 
payment under coercion or payment in¬ 
voluntarily made and as such it cannot be 
asked to be refunded by resorting to the 
provisions contained under Section 72 of 
Contract Act. 1975 WLN (UC) 401 (Raj) 
(DB). 

2. "Act forbidden by the Penal Code.”— 

(1) In dealing with a case of coercion the 
Court should decide, whether the alleged 
act of coercion amounts to an offence 
under the Indian Penal Code. A 1917 Mad 
288 (290) (DB) ** ILR (1973) 2 Cal 508. 

(2) In England the law is that duress 
always avoids a contract except in certain 
cases where the imprisonment is lawful. 
But that exception does not apply to ,a 
case where a man is in custody upon a 
criminal charge in a country where there 
is no settled system of law and Judges 
have arbitrary power and the person suf¬ 
fering imprisonment made an agreement to 
give benefit to another to get release from 
that charge. Such a contract is void in 
England. (1876) 1 Cal 330 (334, 3S5) (PC). 

(3) Where a person who had been taken 
in arrest in execution of a decree passed by 
a Court having no jurisdiction executed a 
bond for the decretal amount while under 
duress to obtain his release it was held 
that the bond had been obtained by coer¬ 
cion within the meaning of this section. 
(1882) 4 All 352 (354) (DB). 

(4) A threat of bringing a false charge 
with the object of making another do.a 
thing amounts to blackmail or coercion. A 
1936 Lah 6 (7). 

(5) To threaten another with criminal 
prosecution is not per se forbidden by the 
Penal Code. Such act could be forbidden 
by the Penal Code only when it amounts 
to a false charge. (1912) 15 Oudh Cas 192 
(197, 198) ** 1927 Mad WN 761 (762) (DB) 
•* ILR (1970) 2 All 94. 

(6) Where a criminal prosecution is in¬ 
stituted against a person, and such person, 
fearing the result of the prosecution, enteiy 
ed into an agreement in favour of the 
complainant in consideration of his aban¬ 
doning the prosecution : Held, that it can¬ 
not be held simply on these grounds that 
the consent of such person was caused by 
coercion. 1882 Pun Re No. 135, p. 398 (399, 
400) (DB). 
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A has employed coercion, although his act is not an offence by the law 
of England, and although Section 506 of the Indian Penal Code was not in 
force at the time when or place where the act was done. 

[Malaysian Contract Act 1950, S. 15.] 

*[16. "Undue influence” defined.— (1) A contract is said to be induced 
by "undue influence” where the relations subsisting between the parties a r» 
such that one of the parties is in a position to dominate the will of the other 
and uses that position to obtain an unfair advantage over the other. 

(2) In particular and without prejudice to the generality of the foregoing 
principle, a person is deemed to be in a position to dominate the will of an¬ 
other— 

(a) where he holds a real or apparent authority over the other or where 
he stands in a fiduciary relation to the other; or 

(b) where he makes a contract with a person whose mental capacity is tem¬ 
porarily or permanently affected by reason of age, illness, or mental 
or bodily distress. 


Section 15 — Note 2 <contd.) 

(7) Where consequent to the accused 
entering into an agreement to refer the 
dispute to arbitration the pending prose¬ 
cution against him was withdrawn and 
even after such withdrawal he attended 
the arbitration proceedings it was held 
that there was no substance in his conten¬ 
tion that he entered into the agreement 
under coercion. <1901) 25 Bom 10 (12) (SB). 

(8) A threat to commit suicide in conse¬ 
quence of which a document is executed 
by, a person, is a threat to commit an "act 
forbidden by the Penal Code" and amounts 
to coercion. A 1918 Mad 414 <416) (SB) ** 
A 1917 Mad 288 (289) (DB) ** A 1969 Cal 
293 (299) (DB). (Threat to commit murder.) 

3. Detention of property. — ( 1 ) Seizure 
and detention of property even if the per¬ 
son who does that has a colour of right 
amounts to unlawful detention of property 
within the meaning of Section 15. A 1920 
Low Bur 38 (40) (DB). 

(2) Where a dismissed agent detained 

the accounts in order to obtain his release 
deed it was held that the release deed ob¬ 
tained was the result of coercion. A 1927 

Mad 852 (855) (DB). 


Prejudice".— (l) The word 'prejudice 
m Section 15 does not mean mere senti¬ 
mental- prejudice. Some legal injury mus 
flow before a person can be said to tx 

«4 e ' I (416 C ) ed (SB) lder the Section> A 1918 Ma « 

5- Proof.— ( 1 ) The question of coercior 
ts one of fact depending upon the circum¬ 
stances of each case. A 1953 Sau 53 (55) »• 
A 1954 Mad 213 (214) •• a 1971 All 151. 

(2) To establish coercion a person musi 

prove ( 1 ) utterance of threat (2) of an acl 
forbidden by Penal Code ( 3 ) with the in¬ 
tention of compelling the plaintiff to make 
the agreement complained of. (1912) 15 
Oudh Cas 192 (197, 198) (DB). 

(3) Where coercion is alleged the allega- 
oon must by law be supported by parti- 
cuiars. It is only after due proof of those 
particulars that the Court can find that the 

C71) g O>B GOerCl ° n iS proved - A 1915 30111 68 


"A" in the citations 


(4) Coercion under the Contract Act can 
be pleaded only where the end arrived at 
was achieved by the use of something in 
the nature of unlawful force, or the threat 
of unlawful force, against the person or 
the mind of the contracting party. A 1945 
Cal 218 (238) (DB). 

(5) Suspicion or probability of the exist¬ 
ence of coercion cannot take the place of 
proof. There must be actual proof to sup¬ 
port the plea of coercion. A 1915 Bom 68 
(70) (DB). 


SECTION 16 — SYNOPSIS 

1. Undue influence — General. 

2. Position to dominate. 

<a) General. 

<b) Husband and wife. 

<c) Master and servant. 

<d) Uncle and nephew. 

<e) Creditor and debtor. 

(f) Landlord and tenant. 

<g) Other relationship. 

9 . Fiduciary relationship. 

<a) General. 

(b) Next friend and minor party. 
<c) Trustee and cestui que trust. 
<d) Counsel and client. 

<e) Parent and child. 

<f) Guardian and ward. 

. Principal and agent. 

4. Mental incapacity. 

(a) General. 

<b) Ignorant persons. 

<c) Fear of punishment. 

5. Unfair advantage. 

6. Inadequacy of consideration, 

7. Unconscionable bargains. 

8. High rate of interest. 


influence. w raise p,ea or untU 

10 . Pleadings. 

11. Proof of undue influence 

<a) General. 

<b) Presumption. 

Burden of proof. 

14. Transactions of purdanashln ladies. 

1. Undue influence — General_ m Tr 

fluence will be deemed "undue" when 


stands for AIR 


i 
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(3) Where a person who is in a position to dominate the will of another 
enters into a contract with him, and the transaction appears, on the face of 
it or on the evidence adduced, to be unconscionable, the burden of proving 
that such contract was not induced by undue influence shall lie upon the per¬ 
son in a position to dominate the will of the other. 

Nothing in this sub-section shall affect the provisions of Section 111 of 
the Indian Evidence Act, 1872. 

Illustrations 

(a) A having advanced money to his son. B. during his minority, upon 
B s coming of age obtains, by misuse of parental influence, a bond from B for 
a greater amount than the sum due in respect of the advance. A employs 
undue influence. 


Section 16 — Note 1 (contd.) 

person, in a dominant position uses that 
position to obtain unfair advantage for 
himself at the cost of a person relying 
upon his authority or aid. A 1950 Nag 71 
(75) ** A 1961 All 295 (297). 

(2) According to the definition of undue 
influence in Section 16 there are three in¬ 
gredients : (1) that the relation subsisting 
between the parties should be such that 
one of the parties is in a position to domi¬ 
nate the will of the other; (2) that the do¬ 
minant party obtains an unfair advantage 
over the other and (3) that the dominant 
party uses his dominant position to obtain 
that unfair advantage. A 1963 SC 1279 
(1290) ** 1979 Jab LJ 314 (323) (DB) ** ILR 
(1973) 2 Cal 508 ** (1970) 74 Cal WN 680. 

(3) To constitute undue influence there 
must be either confidence reposed in the 
person charged or dominating influence 
with him over the other such as to render 
the latter to stand in some respect, in awe 
or fear of the former. A 1921 Mad 394 
(397) (DB). 

(4) Undue influence means the domina¬ 
tion of a weak mind by a strong mind to 
an extent which causes the behaviour of 
the weaker person to assume an unnatural 
character. A 1937 Pat 362 (363) (DB) ** A 
1961 Punj 383 (386) (DB). 

(5) Undue influence is any influence 
brought to bear upon a person entering 
into an agreement or consenting to a dis¬ 
posal of property which in the circum¬ 
stances of the case appears to have been 
such as to preclude the exercise of free 
and deliberate judgment. A 1956 Hyd 114 
(117) (DB) ** A 1947 Oudh 89 (91). 

(6) The essence of "undue influence” is 
that a person is constrained to do against 
his will, but for the influence he would 
have refused to do if left to exercise his 
own judgment. A 1961 Punj 383 (386) (DB). 

(7) Undue influence does not connote ex¬ 
cessive, inordinate or disproportionate in¬ 
fluence but something wrongful. It is an 
influence which acts to the injury of a per¬ 
son who is swayed by it and which com¬ 
pels that person to do something which he 
would not have done if he had been a free 
agent. A 1958 Punj 190 (203) (DB) ** (1890) 
13 Mad 214 (223, 224) (DB) ** A 1961 Punj 
383 (386) (DB). 

(8) A friendly advice or influence arising 
from gratitude or esteem is not undue in¬ 
fluence unless thereby the functioning of a 
free mind is destroyed. Mere suggestions 


or appeals cannot have such an effect. An 
influence which exists from attachment or 
respect or which results from arguments 
or appeals to the reason and judgment is 
not undue. A 1961 Punj 383 (386) (DB). 

(9) Although mere advice or persuasion 

is legitimate and would not constitute un¬ 
due influence, pressure of whatever charac¬ 
ter, whether acting on the fears or hopes, 
so exerted as to overpower the volition of 
the person who is under domination, would 
fall within the definition of undue influ¬ 
ence. A 1938 Bom 97 (107) ** A 1939 Pat 

477 (482) (DB) ** 1908 Pun Re No. 51, p. 259 
(261) ** 1901 Pun Re No. 36 p. 107 (110) 
(DB) « A 1978 Mad 361 (365) (DB). . 

(10) Undue influence is clearly distin¬ 
guishable from fraud and like fraud it as¬ 
sumes myriad forms. A 1947 All 180 (181) 
** A 1932 Pat 105 (117) (DB). 

(11) Acts of undue influence must range 

themselves under either coercion or fraud. 
A 1934 PC 130 (133, 134) ** A 1929 Oudh 44 
(49) (DB) ** A 1922 Oudh 59 (63) (DB) ** 
(1908) 32 Bom 37 (44) ** A 1962 Pat 168 

(173, 174) (DB) ** A 1964 Raj 250 (252). 

(12) Undue influence is a species of fraud 
whereby mastery is obtained over the 
mind of the victim by insidious approaches 
and ’ seductive artifices. Sometimes the re¬ 
sult is brought about by fear, coercion im¬ 
portunity or other domination calculated 
to prevent expression of the victim’s true 
mind. A 1958 Punj 190 (203, 204) •• A 1964 
Raj 250 (252). 

(13) Undue influence consists in some 
coercion almost amounting to fraud, where¬ 
by the will of one party was dominated by 
the other, so that the resulting transaction 
cannot be regarded as expressing the real, 
intention of the party coerced. A 1928 Pat 
441 (444) (DB). 

(14) Undue influence and incapacity to 

enter into a contract are totally different 
things. A 1927 Cal 889 (896) (DB) ** A 1965 
Ker 189 (194) (DB). 

(15) Undue influence may be exercised 
by a party to the contract in conspiracy 
with or through the agency of others. But 
such a conspiracy must be clearly esta¬ 
blished by evidence. A 1920 PC 65 (66, 67). 

(16) The fact that a party enters into a 
contract for the purpose of satisfying the 
demands of a third party to whose undue 
influence he is amenable cannot defeat the 
rights of the other party to the contract 
when there is neither an allegation of im- 
due influence against him nor are the 
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(b) A, a man enfeebled by disease or age, is induced, by B’s influence 
over him as his medical attendant, to agree to pay B an unreasonable sum 
for his professional services. B employs undue influence. 

(c) A, being in debt to B t the money-lender of his village, contracts a 
fresh loan on terms which appear to be unconscionable. It lies on B to prove 
that the contract was not induced by undue influence. 

(d) A applies to a banker for a loan at a time when there is stringency 
in the money market. The banker declines to make the loan except at an 
unusually high rate of interest. A accepts the loan on these terms. This is 
a transaction in the ordinary course of business, and the contract is not in¬ 
duced by undue influence.] 

[Malaysian Contract Act 1950, S. 16.] 

[a] Substituted for the original Section 16, by the Indian Contract (Amendment) 
Act, 1899 (6 of 1899), S. 2. 
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terms of the contract exhorbitant. A 1925 

Lah 430 (431) (DB). 

(17) When a third party who benefits by 

a transaction has notice of the facts which 
raise the presumption of undue influence, 
he is in no better position than the person 
who exercises the influence. ILR (1955) 2 
Cal 214 (220) *• A 1945 PC 8 (9, 10) ** A 

1940 Mad 285 (289) (DB) ** A 1938 Bom 97 
(106) (DB). 

(18) A plea of undue influence is totally 
different from a plea that the transaction 
is fictitious. A 1937 Lah 437 (439) (DB). 

09) Questions as to undue influence 
must be decided under the Contract Act, 
principles of English equity do not apply. 
A 1918 PC 249 (250) 00 (1906) 28 All 570 
<583) (PC) ** A 1925 Oudh 535 (535) ** 

(1911) 34 Mad 7 (10) (DB>. 

(20) In a suit for cancellation of a sale- 

deed on the ground that it was obtained 
by undue influence, the circumstances such 
as long silence of the plaintiffs, indebted¬ 
ness of the transferor or failure to examine 
competent witnesses clearly go against the 
plea that the alienation was the outcome 
of exercise of undue influence. A 1976 
Orissa 163 (170). 

(21) A partition is not a contract between 
the parties where there is offer, acceptance 
&ucl passing of consideration to invoke the 
provisions of the Contract Act while judg¬ 
ing the genuineness or otherwise of the 
registered deed of partition. A 1975 Orissa 
97 (99). 

(22) It is not necessary that person in 
position to dominate must himself be bene¬ 
fited. Thus, where as a result of exercise of 
Undue influence by a President and a 
Secretary of a Society, unfair advantage is 
received by the Society and not bv its 
office-bearers personally. Section 16 is at¬ 
tracted. A 1973 Mys 338 (349. 350). 

(23) Sales in canteen for workers in com- 
Pl iance with factory legislation are sales — 
There is no compulsion, coercion or undue 
influence in such sales. 1972 Tax LR 1641 
(Andh Pra). 

(24) Undue influence may arise where 
parties stand to one another in a relation 
of confidence which puts one of them in a 
position to exercise over the other an in- 
nuence which may be perfectlv natural and 
proper in itself but is capable of being un¬ 
fairly used. ILR (1974) Andh Pra 1102. 


2. Position to dominate — (a) Genera!.— 

(1) The question whether a party was in a 
position to dominate the will of the other 
is largely a question of fact. A 1927 All 44 
(45) (DB). 

(2) Owing to the complexities of human 
nature relations between parties to a tran¬ 
saction which would place one of them in 
a position of dominance over the other may 
arise in various ways and therefore it is 
impossible to lay down any general law 
regarding the same. (1908) 11 Oudh Cas 295 
(299). 

(3) Any person who holds real or ap¬ 
parent authority over another or who 
stands in a fiduciary relation to the other 
would be deemed to be in a position to 
dominate his will. A 1958 Punj 190 (201) 
(DB) ** A 1937 Cal 492 (494) (DB). 

(4) No strict or technical fiduciary rela¬ 
tionship is needed to establish that one 
person is in a position to dominate the 
will of the other. 1949 Trav-Co LR 172 
(176) (DB). 

(5) The position of a person to dominate 
the will of another may arise not merely 
because of his personal relationship with 
him but also as a result of the circum 
stances in which the contract was entered 
into. (1911) 34 Mad 7 (10) (DB) ** A 1945 
Cal 218 (239). 

(6) Where the donor is not only an old 
lady of feeble health but is also entirely 
(U'lM-ndunt Ufx>n the donee her nephew, 
even for food and clothes, there is sufficient 
relation between them to presume undue 
influence being responsible for bringing 
about the gift. A 1929 PC 3 (5, 6). 

(7) A donee who was intimate with the 
donor, a very old man of 100 years of age, 
and had lent him money was held to be in 
a position to dominate the donor A 1930 
Sind 25 (29). 

(8) The mere fact that the transferee was 
a near relation of the transferor’s husband 
is not sufficient to hold that the former 
was in a position to dominate the will of 
the transferor when the finding is that 
there was no association between them and 

* knew each other by appearance. 

A 1935 Cal 234 (237). 

(9) The mere fact that the relationship 
between the parties is such that one of 
them relies upon the other for advice 
would not suffice to show that the latter is 
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Section 16 — Note 2 (a) (contd.) 
in a position to dominate the former exer¬ 
cising his influence unduly. A 1938 Mad 
426 (428) (DB). 

(10) Mere fact that bequest is in favour 

of persons who were looking after testator 
at or about time of will does not by itself 
indicate that will was executed under un¬ 
due influence. ILR (1966) 1 Cal 408 (413) 

(DB). 

(11) A mere allegation of relationship 
between the parties without any suggestion 
even that one of them was in a position 
to dominate the other will not justify the 
Court in assuming that undue influence 
must have been exercised in the case. A 
1956 Bom 569 (571) ** A 1973 Mad 302. 

(12) The relationship which gives the 
position of dominance must have com¬ 
menced anterior to the transaction that is 
claimed to be tainted by undue influence. 
(1908) 11 Oudh Cas 295 (299). 

(13) A partner cannot be said to be in a 
position to dominate the will of the other 
partners merely on the fact that, he had 
got receiver appointed in a suit filed by 
him for dissolution of partnership firm and 
for recovery of his share in profits. (1971) 1 
Mys LJ 258. 

(14) The question of dominating will of 
another to enter into a contract arises only 
when the transaction is unconscionable and 
the person with whom the contract is en¬ 
tered into is in a dominating position to 
influence the other person. In a case where 
a mortgage was executed by a woman who 
was looking after her affairs personally and 
the consideration was adequate and tran¬ 
saction was not unconscionable question of 
undue influence has no relevance. A 1976 
Him Pra 41 (48). 

2 <b). Husband and wife.— (1) There is 
no presumption of undue influence in 
every case where a wife confers benefit on 
her husband without consideration. A 1945 
PC 8 (9, 10) ** A 1934 PC 210 (212) ** ILR 
(1955) 2 Cal 214 (221) (DB). 

(2) Where the wife is very much younger 
than the husband, there is no legal pre¬ 
sumption that she is in a position to domi¬ 
nate the will of her husband. A 1930 All 
169 (171) (DB). 

(3) The fact that the grantee is a second 
wife and she is in the habit of remonstrating 
with her husband in a loud voice do not 
necessarily indicate that she has her hus¬ 
band in her grip. A 1944 All 104 (110) (DB). 

(4) General assertion of wife’s command¬ 
ing character and husband’s weakness is 
not enough. Mere fact that testator prefer¬ 
red one heir to another will not establish 
undue influence. A 1979 (NOC) 46 (CalV ^ 

2 (c). Master and servant.— (1) An ordi¬ 
nary servant dependant on his master, can¬ 
not. in the usual course of things be in a 
position to dominate the will of his master 
and hence it follows that unless there is 
evidence to the contrary it cannot be found 
that he has exercised undue influence over 
his master. A 1921 Mad 394 (397) (DB) 

A 1925 Nag 369 (370) ** A 1918 Oudh 313 

(314). 

(2) The mere fact that a person had 
been doing odd and sundry job to another 
for- a few years would hardly ' suffice to 
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reach a conclusion that he would have 
gained a position to dominate the will of 
the other who though an illiterate woman 
is found to be quite capable of managing 
her business. A 1952 Him Pra & B 20 (22). 

(3) An official superior is in a position 
to dominate the will of his subordinate. If 
he obtains by the use of that position an 
undertaking from the subordinate it must 
be held that the undertaking was given 
under inducement by undue influence. A 
1956 All 439 (443, 444) (DB). 

(4) An agent looking after litigations and 
also securing loans for his employer can 
justifiably be inferred to be in a position 
to dominate the will of the employer espe¬ 
cially when he is in embarrassed circum¬ 
stances. A 1946 Oudh 129 (138) (DB). 

2 <d). Uncle and nephew.— (1) Where a 
Buddhist lady made a gift of some land to 
her nephew who was also acting as her 
agent, it was held that although there was, 
what may be called, a fiduciary relation¬ 
ship between the parties, it was not such as 
to lead the Court to infer undue influence. 
A 1918 Low Bur 67 (68) (DB). 

(2) Where a niece living with her uncle 
executed a conveyance of her property to 
him for an apparent consideration of one 
dollar under an arrangement between them 
to the effect that the uncle should manage 
the property during her lifetime paying her 
only the rent and thereafter convey it back 
to her heirs their Lordships of the Privy 
Council expressed the opinion that the 
transaction was probably avoidable in a 
Court of equity when the relationship be¬ 
tween the parties is taken into considera¬ 
tion. A 1915 PC 168 (169). 

2 (e). Creditor and debtor.— (1) The re¬ 
lation between a debtor and a creditor is 
not necessarily one in which the former is 
to be taken as being situated in a position 
in which his will is bound to be dominated 
by the latter. A 1926 Cal 455 (457) (DB). 

(2) The mere fact that a person is previous¬ 
ly indebted to the creditor is not by itself 
sufficient to say that he is in the position 
of a person dominated by the creditor. (1910) 

7 Ind Cas 286 (287) (DB) (AH) ** A 1927 

All 315 (316) (DB) *♦ A 1924 Oudh 118 (119) 
** A 1922 Nag 219 (220) ** A 1914 Lah 63 
(64) (DB). 

(3) Urgent need of money on the part of 
the borrower is not, in itself, sufficient to 
place the lender in a position to dominate 
the will of the borrower. (1907) 34 Cal 150 
(156) (PC) •• A 1927 PC 84 (86) ** A 1927 
All 315 (316) (DB) ** A 1925 Pat 326 (328) 
(DB) ** A 1922 Pat 491 (492) (DB) ** A 
1919 Cal 414 (416) (DB) ** 42 Cal 652 (DB) 
** (1912) 16 Ind Cas 119 (120) (Lah) *• 
(1911) 34 Mad 7 (10) (DB) ** (1908) 32 Bom 
37 (43) (DB). 

(4) Plaintiff lending money at an un¬ 
usually high rate of interest to the defen¬ 
dant who was imbecile and spendthrift to 
the knowledge of the plaintiff was held to 
be in a position to dominate the will of 
the latter. (1910) 5 Ind Cas 486 (486) (Cal). 

(5) Creditor lending money to expectant 
heir on the strength of that expectancy is 
in a position to dominate the debtor’s will. 

A 1918 PC 249 (254). 

(6) A money lender who has knowledge* 
that the person who requires money is help- 
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Section .16 -r Note 2 <e) (contd.) 

less because his estate is under, the Court 
of wards must be taken to be prima facie 
-in a position to dominate will of the bor¬ 
rower within the meaning of this section. 

(1909) 31 All 386 (393) (PC) •• • (1906) 28 

All 570 (576) (PC). 

(7) Where the lender is in a position to 

dominate the will of the borrower and the 
transaction on the face of it appears to be 
unconscionable a presumption arises that 
the transaction was induced by undue in¬ 
fluence. (1910) 32 All 580 (593) (DB) ** A 
1931 Nag 63 (65) ** (1910) 32 All 590n (593n) 
** (1909) 36 Cal 493 (502) ** (1909) 4 Ind 

Cas 1143 (1146) (DB) (Lah) ** (1902) 5 

Oudh Cas 256 (264) ** 1959 Raj LW 540. 

(8) When a person, who is already in¬ 
debted to a money-lender, contracts a fresh 
debt, on unconscionable terms, undue in¬ 
fluence must be presumed. A 1927 Lah 536 
(537) (DB) ** A 1925 Pat 326 (329) (DB) ** 
(1911) 11 Ind Cas 198 (199) (DB) (Lah). 

(9) Where a money-lender has admittedly 
lent money to a dissolute young minor and 
supplied him with large quantities of jewel¬ 
lery in presence of his touts and dependants 
and obviously gave a false colour to the 
transaction, undue influence is clearly to 
be presumed. 1902 Pun Re No. 2, p. 2 (4) 
(DB). 

(10) Where an immoral young man, some 
of whose properties were already under 
mortgage, appointed the mortgagee to man¬ 
age his property and liquidate the debts 
and gave possession of all his properties to 
the mortgagee and the mortgagee did not 
render any account and did not also dis¬ 
charge the debts but ultimately sold the 
properties on behalf of the mortagagor and 
bought them himself it was held that these 
circumstances showed that the mortgagor 
was completely under the control of the 
mortgagee and that the latter had used his 
influence unscrupulously to his own ad¬ 
vantage. A 1920 PC 8 (11). 

(11) The fact that in accounts between 
money-lenders and agriculturists balances 
are struck or bonds are executed periodi¬ 
cally adding each time the interest due to 
the principal no doubt amounts to the 
charging of compound interest on the loan 
but that would not necessarily mean that 
undue influence is brought to bear upon the 
debtor. A 1914 Lah 63 (64) (DB). 

(12) The mere fact that a man is indebted 
to another’s brother does not put the other 
in a position to dominate the will of the 
debtor. A 1925 Oudh 535 (536) (DB). 

(13) The Court has to consider whether 
the person was in a position to dominate 
the will of the other person, whether in fact 
he dominated the mind of other person, 
whether the person was of such a weak mind 
as would make him helpless, whether he 
could have had no independent advice and 
'yhether the transaction was unconscion¬ 
able. The fact that the defendant has been 
indebted to the plaintiff or the plaintiff 
advised him at some stage in the best in¬ 
terest of the defendant are not in themsel¬ 
ves circumstances to prove that the plain- 
|uf has exercised undue influence A 1971 
Mys 330 (333, 334). 


2 (f). Landlord and tenant. — (1)- Where a 
harsh unconscionable agreement is entered 
into by a tenant the presumption is that 
undue influence was brought to bear upon 
him by the landlord as he is in a position 
to exercise it. A 1916 Pat 107 (108) (DB). 

fBut see (1909) 4 Ind Cas 495 (499) (DB) 
(Cal).] 

2 <g>. Other relationship.— (1) The elder 
brother who is also the manager of the 
joint Hindu family is in a very strong fidu¬ 
ciary relation to his weakwitted younger 
brother and hence in a position to dominate 
his will. A 1931 Oudh 34 (37) (DB). 

(2) Relationship of grandson to his grand¬ 

father — No presumption of undue influ¬ 
ence on that count. A 1965 Ker 189 (193) 

(DB). 

(3) The fact that a person has for over 
twenty years illicit connection with a 
woman as her paramour justifies the con¬ 
clusion that he is in a position to dominate 
the will of that woman. (1955) 21 Cut LT 
364 (368). 

(4) Where the donee, the paramour of the 
only surviving daughter of the donor, gave 
up both his house and people and lived 
with the donor it was held that both he 
and the daughter were in a position to 
dominate the will of the donor. A 1948 Pat 
130 (133) (DB). 

(5) Where the father who was in the 

prime of his life and in full possession of 
his faculties executed, while living with his 
first wife’s daughters, a deed settling some 
properties on them it was held that the fact 
that merely because he was found to be 
amenable to persuasion could not lead to 
the inference that the deed was obtained 
by the daughters by undue influence A 
1946 Mad 391 (2) (394) (DB). 

(6) The mere fact that the plaintiff was 
at the time of executing a lease deed the 
subject of the Ruler does not lead to infer¬ 
ence that the defendant, who is a daughter- 
in-law of the Ruler, was in a position to 
dominate over the will of the plaintiff. A 
1953 Sau 53 (55). 


3. Fiduciary relationship — (a) Genera).— 

(1) A fiduciary relationship arises between 
two parties when one of them stands in a 
position of trust to the other. A 1946 Oudh 
129 (138) (DB). 


(2) Where one of two persons stands in 
fiduciary relationship to another confidence 
is naturally reposed in him by the other 
and the influence which grows out of that 
confidence is possessed by him. If he abus¬ 
es that confidence and exercises his influ- 
ence to gain an advantage at the expense 
of the other that constitutes fraud of the 
gravest character. A 1947 Oudh 89 (91). 

(3) A fiduciary relationship can exist re¬ 
gardless of the origin of the confidence and 
the source of influence. It is not necessary 
to constitute a fiduciary relationship be- 
tween two that one of them should be ?n 
loco parentis to the other. It is enough ii 
the one places his trust in the other and 
relies upon him even though the relation 
between the two cannot be classified under 
the category of technical fiduciary rela¬ 
tions. A 1958 Punj 190 (202) (DB) ** A 1938 

304 (306, 307) (DB) ** A 1928 Mad 6 
(,J ) (1961) 2 Mad LJ 367. (Gift of com- 
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Section 16 — Note 3 (a) (contd.) 
plete property by brother to his sister who 
had brought him up from childhood and 
managed his property during his minority 
— Presumption that gift is not result of 
free will arises.) 

(4) Relationship such as that which exists 
between a guardian and his ward, father 
and son, patient and his medical adviser, 
the solicitor and his client, trustee and the 
cestui que trust and like other persons 
would plainly fall within the ambit of sub¬ 
sec. (1) of the section. (1908) 32 Bom 37 (44) 
(DB) ** A 1961 All 295 (297) ** A 1967 SC 
878 (881). 

(5) A trustee, an executor, a partner, an 
agent, a director of a company, legal ad¬ 
visers are all instances of persons o ccu pying 
a fiduciary character. 1956 Andh WR 911 
(914). 

(6) The existence of a fiduciary relation¬ 
ship does not necessarily preclude a tran¬ 
saction in which some advantage is given 
to the person holding the fiduciary position. 
All that the equity requires is that if he 
wants to hold the benefit he must make it 
clear that the intention on the part of the 
transferor was not the result of his in¬ 
fluence. A 1927 PC 148 (150). 

(7) The defendant obtained a release deed 
from his sister who was in his care and 
control immediately after her attaining maj¬ 
ority. The girl was not educated, was un¬ 
married and had no independent advice. 
She signed the deed without knowing its 
contents. On these facts held the document 
was vitiated by exercise of undue influ¬ 
ence. A 1974 Mad 36 (38). 

(81 Executant found to be of advanced 
ago in state of senility and suffering from 
diabetes and other ailments — Facts and 
circumstances leading to execution of deed 
raising grave suspicion as to genuineness 
of execution — Grandson, the settlee, failing 
to discharge the burden of establishing that 
deed was executed by executant volun¬ 
tarily and without any external pressure or 
influence while he was not of infirm mind 
and was fullv aware of dispositions — Held, 
that, settlement Hood was invalid. A 1970 
SC 1367 (1369, 1371). , 

3 (b). Next friend and minor party.— 

(1) The relationship between the next 
friend and the minor is a fiduciary one. 
Where he, even before the suit land was 
delivered to the minor, obtained from the 
guardian of the minor, who was his own 
dependant daughter, the sale of the land 
in lieu of the amount claimed to have been 
spent by him for the litigation and there 
was no independent advice to the t ^ u . arcJl ^ 
it was held that the next friend had usea 
his fiduciary position to derive 3 n advant- 
age to himself. 1956 Andh WR 911 (913. 914). 

3 (c). Trustee and cestui que trust.-- 
fl) The fact that two persons stand to each 
other in the relation of trustee and cestui 
que trust does not affect a dealing between 
them which is unconnected with the sub¬ 
ject of the trust. (1906) 30 Bom 578 (582, 
589) (DB). 

3 (d). Counsel and client.— (1) The rela¬ 
tionship between an attorney and his client 
bring one of confidence in which the at¬ 
torney is in the position of a dominating 


party the law has always regarded that re¬ 
lationship as being unusually susceptible to 
undue influence and prone to breed uncon¬ 
scionable transactions, a 1955 Cal 319 (328) 
M A 1962 Punj 325 (329, 330): 1962 (2) Cri 
LJ 92 (SB). \ 

(2) Presumption of solicitor’s influence 
over his client, making gift to the solicitor, 
is rebuttable. A 1969 Cal 111 (124) (DB). 

(3) A pleader who has no permanent pro¬ 
fessional relationship with a party does not 
fill in a position of active confidence with 
him merely because he had appeared for 
him in one or two cases. A 1929 Oudh 67 
(69). 

(4) Spontaneous and voluntary gift by 
client to his counsel’s wife is not void. A 
1969 Cal 111 (117) (DB). 

3 (e). Parent and child.— (1) In consider¬ 
ing what is or is not a "dominating posi¬ 
tion” the well known equitable principles 
which are applicable to the same rela¬ 
tionship in England between the parties in 
question, cannot be ignored. It is well es¬ 
tablished under the English law that a spe¬ 
cial relationship of confidence exists be¬ 
tween a parent and child notwithstanding 
that the latter is actually of age at the time 
the transaction takes place. A 1939 Rang 278 
(283) (DB) ** A 1961 Mad 190 (193) (DB). 

(2) In ascertaining whether at the time 
of the transaction the child was inde¬ 
pendent from the influence of the father : t 
is not its being of full age at that time that 
matters. That will on the other hand de¬ 
pend on whether the child was on that day 
completely emancipated from the special 
relationship of confidence which exists be¬ 
tween a parent and child. A 1928 Mad 6 (13). 

(3) The adoptive mother with whom the 
adopted son lives and upon whom he is en¬ 
tirely dependent for his maintenance and 
education is in a position to dominate the 
will of the adopted son. A 1938 Bom 97 (106) 
(DB). 

(4) The mere relation of daughter to 
mother in Itself suggests nothing in the 
way of special influence or control. (1906) 
S3 Cal 773 (784) (PC) ♦* A 1956 Bom 404 
(407) (DB). 

3 (f). Guardian and ward.— (1) From the 
mere fact that a person ratified a debt in¬ 
curred by his guardian immediately on at¬ 
taining majority cannot raise the presump¬ 
tion that the ratification was due to the 
undue influence of the guardian. A 1937 
Oudh 56 (57) (DB). 

3 (g). Principal and agent.— (1) A person 
who is in charge of the estate of a purdan- 
shin lady as her am-mukhtear and looks 
after her property and litigations including 
certain criminal proceedings between her 
and her husband is in some sort of fidu¬ 
ciary relationship with her and is in a posi¬ 
tion to dominate her will. A 1956 Cal 584 
(58R) (DB). 

(2) There is nothing in law to prevent a 
gift being made to an agent and therefore 
where the agent is able to show that the 
gift was made in his favour by his princi¬ 
pal exercising his free and unfettered judg¬ 
ment and with full knowledge of what ha 
was doing the gift will be upheld. A 1923 
Oudh 254 (263) (DB). 


[The Indian] Contract Act v 1872 


[S 16 N 4-5] 639 


Section 16 (contd.) 

4. Mental incapacity.— (a) General — 

( 1 ) The law stated in Section 16 (2) (b) is 

based on the principle of equity that where 
a purchase is made from a poor and ignor¬ 
ant man at considerable undervalue the 
vendor having no independent advice, a 
Court of Equity would relieve againsrt the 
transaction. (1935) 158 Ind Cas 973 (974) 
(Nag). 

(2) Mere physical infirmity does not 
necessarily carry with it mental incapacity. 
A 1938 Nag 391 (393) (DB) ** A 1946 All 85 
(86) (DB) ** A 1935 Rang 174 (177) (DB) 
•* A 1923 Pat 187 (194) (DB). 

(3) The facts that the mortgagor is a sim¬ 
pleton besides being an opium eater and 
the mortgagee is the father of the pleader 
who had assisted him on many occasions 
and who may be useful to him in future 
are not sufficient to find that there was un¬ 
due influence at work inducing the execu^ 
tion of the mortgage. A 1928 Lah 601 (603) 
(DB). 

(4) Incapacity to manage an estate for the 
purpose of declaring its proprietor unfit and 
placing the estate under the control of the 
Court of Wards is not sufficient for presum¬ 
ing for the purposes of this section a weak¬ 
ness or impairment of his intelligence suffi¬ 
cient to assume that he had been imposed 
upon. (1905) 8 Oudh Cas 210 (216) (DB). 

(5) Where a young widow in recent be¬ 
reavement and ill at the time consented to 
an agreement of partition the terms of 
which were unfair and prejudicial to her 
minor sons and- there was no independent 
advice to her and the other party was her 
step-son who was dominating and keeping 
her under restraint it was held that undue 
influence was to be presumed. A 1956 Sau 
89 (93) (DB). 

(6) Where a lady during the pendency 
of the proceedings for the appointment of a 
guardian for her entered into an agreement 
with the applicant, without competent ad¬ 
vice, and which was favourable to him it 
was held that the agreement was obviously 
induced by undue influence. (1910) 6 Ind 
Cas 1005 (1006) (DB) (Lah). 

(7) The mere distressed state of the mind 
of the party to a contract cannot raise a 
presumption of undue influence unless the 
opposite party had taken opportunity to use 
it to gain an unfair advantage to himself. 
(1909) 4 Ind Cas 359 (360, 361) (DB) (Sind) 
•* A 1924 Lah 337 (339) (DB). 

4 (b). Ignorant persons.— (1) In transac¬ 
tions between an ignorant and illiterate 
villager and a shrewd businessman of town 
the latter is in a position to dominate the 
will of the former. A 1953 Madh B 32 (34). 

(2) Where a gift of his entire property 
is made by a person of weak intelligence 
and incapable of understanding the nature 
of the transaction to a person who is pre¬ 
sumably in a position to dominate him. the 
Sift must be held to be obtained by undue 
influence by the donee. A 1931 Oudh 34 (38, 
39) (DB). 

(3) A strong presumption of undue in¬ 
fluence arises where a gift of her entire 
property is made by an old and illiterate 
woman to her only relative. A 1951 Him 
Pra 54 (54. 55). 


(4) Where a congenital cripple, weak in 
intellect, entered into a compromise, the 
terms of which were unfavourable to him, 
and his maternal uncle who was represent¬ 
ing his interest was himself interested in 
the terms, it was held that the agreement 
was vitiated by undue influence. A 1927 
Lah 546 (2) (549) (DB). 

(5) A petition writer is not incapable of 
understanding the legal consequences cf his 
acts on the true import of a transaction and 
is not a person upon whom undue influ¬ 
ence can be exercised. A 1914 Oudh 299 (301) 
(DB). 

(6) Mere illiteracy without ignorance will 
not be sufficient to consider the person as 
being likely to be dominated by another. A 
1953 Madh B 32 (34). 


4 (c). Fear of punishment.— (1) A state 
of fear caused by a threat of criminal pro¬ 
secution by itself does not constitute undue 
influence. Assuming a state of fear amounts 
to mental distress which enfeebles the mind, 
still, there must- be further action of some 
kind, the employment of pressure or influ¬ 
ence by or on behalf of the other party to 
the agreement. (1900) 22 All 224 (229) (DB) 
•* A 1945 Cal 218 (239) •* A 1940 Pat 573 
(576) (DB) ** A 1919 Nag 181 (184) •* A 

1916 Cal 74 (74) (DB) ** 1959 Ker LT 777 
(DB). 

(2) Where a person in fiduciary relation 
with another induced the latter, by falsely 
putting him in fear of criminal prosecution 
by a third party, to enter into an agreement 
divesting his estate in favour of a certain 
person and increasing the monthly allowan¬ 
ces to another it was held that the agree¬ 
ment was brought by undue influence and 
fraud. A 1929 Oudh 44 (53) (DB). 

(3) The fact that the prosecutor was 
ready to compound offence and withdraw 
charge if a kabuliyat was executed and 
the accused executed the kabuliyat on con¬ 
dition of the withdrawal of the charge 
would not lead to the inference that the 
prosecution was in a position to dominate 
the will of the executant and used that 
position to obtain unfair advantage. A 1915 
All 174 (175) •* 1882 Pun Re No. 135 p 398 
(400) (DB). 

[But see (1904) 28 Bom 639 (643) (DB).] 


5. unfair advantage.— ( 1 ) The expression 
unfair advantage 1 ’ is used as meaning an 
advantage obtained by unrighteous means. 
(1908) 32 Bom 37 (45) (DB). 

( 2 ) Under Section 16 one person being in 
a position to dominate another’s will is not 
enough. Use of such position must be pro- 
ved and bargain must be in favour of 
iEV^encer a nd unfair to the other. A 1920 

A 1937 254 (256 > ^ I>B) 

n A i 03 2 33 (65 > •* A 1926 Cal 171 

(172) ** A 1925 Nag 369 (369). 


(3) In the absence of a finding that pro¬ 
misee was in a position to dominate the will 
of promisor, a finding that promisee had 
obtained an unfair advantage over promi- 
sor is not sufficient to establish a case of un¬ 
due influence. A 1935 PC 146 (148) •* A 1959 
Mys 102 (105) (DB) (Reversed on another 
point in A 1969 SC 671. 

(4) Where landlord agrees not to eject 
tenant for one more year on payment of 
enhanced rate and after expiry of that 
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Section 16 — Note 5 (contd.) 
period seeks ejectment, it cannot be said 
that he obtains unfair advantage over the 
tenant. A 1961 All 295 (297). 

(5) Where it was shown that the vendor 
who was old, poor and ignorant and in men¬ 
tal distress at the time of sale owing to the 
bereavement of his son and the considera¬ 
tion for the sale was so absurdly low it was 
held that the case clearly came within the 
requirements of the section. (1938) 158 Ind 
Cas 973 (974) (Nag). 

(6) There can be no undue influence un¬ 
less position of authority is shown to have 
been used for obtaining unfair advantage. 

Thus, where a Trustee uses his position 
to compel the Manager of the Trust fund 
to partly make good trust amount embezzled 
by the Trust Manager, it was held that the 
Trustee could not be said to have obtained 
any unfair advantage though property tran- 
ferred by the Trust Manager with the ex¬ 
pectation of avoiding prosecution was much 
more in value than the amount to be made 
good. ILR (1970) 2 All 94. 

6. Inadequacy of consideration.— (1) In¬ 
adequacy of consideration alone is not a 
ground to hold that a contract was influ¬ 
enced by undue influence. A 1938 Mad 426 
(428) (DB) ** ILR (1955) 2 Cal 214 (219) ** 
A 1919 Cal 414 (416) (DB) •• A 1915 Mad 
561 (563) (DB). 

(2) In deciding the question whether a 
transaction is unconscionable inadequacy of 
consideration is necessarily an ingredient 
which must weigh with Courts. 1946 Mar- 
war LR (Civ) 11 (14, 15). 

(3) Inadequacy of consideration in con¬ 
junction with circumstances of indebtedness 
and ignorance of plaintiff are facts from 
which Courts may infer undue influence. 
(1901) 25 Bom 126 (128) (DB). 

(4) Inadequacy of consideration where it 
!s very gross is sufficient to raise a pre¬ 
sumption that the party either did not un¬ 
derstand what he was doing or was the 
victim of some imposition. A 1938 Mad 426 
(428) (DB) *• A 1937 PC 14 (18) ** A 1955 
Cal 17 (21) (DB) ** 1946 Marwar LR (Civil) 
11 (14, 15) ** A 1926 Pat 539 (541) (DB) ** 
1882 Pun Re No. 148 p. 449 (452) (DB). 

(5) Where an immature young man whose 
mental faculties were clouded owing to 
hemp-smoking had parted with his property 
to his guru who had a great control over 
him for a very inadequate consideration it 
was held that the transfer could be set 
aside on the ground of undue influence. A 
1936 All 672 (673). 

(6) A sale by an illiterate woman of her 
property for an inadequate consideration 
should be set aside when not only she did 
not have any independent advice but the 
vendee was also one who had some influ¬ 
ence over her. (1880) 5 Bom 450 (458). 

(7) The entirety of a transaction must be 
taken into consideration and the necessity 
for the sale are all factors which should 
necessarily be borne in mind before a 
transaction could be set aside on the ground 
that the price paid is so low that it could 
be said to have been tainted by undue in¬ 
fluence. A 1978 Mad 361 (369) (DB). 

7. Unconscionable bargains.— (1) In con¬ 
sidering whether an unconscionable bar¬ 


gain should be relieved against, only the 
terms of Section 16 must be considered. 
English equitable doctrine cannot be ap¬ 
plied. (1906) 28 AU 570 (573) (PC) ** A 1920 
Cal 334 (335) (DB) ** (1911) 10 Ind Cas 349 
(250) (DB) (All) •• (1910) 32 All 589 (592/ 
(DB). 

(2) In the absence of undue influence the 

Court has no power to give relief under 
Section 16 even if the bargain is hard and 
unconscionable. A 1918 PC 48 (49) ** A 

1930 Cal 547 (552) (DB) •• A 1915 Cal 383 
(384) (DB) ** (1913) 20 Ind Cas 812 (814) 
(DB) (Lah) •• (1912) 15 Ind Cas 377 (377) 
(DB) (Mad) ** (1911) 34 Mad 7 (11) (DB). 

(3) Whether a transaction was uncons¬ 
cionable or not depends upon the facts of 
each case. (1909) 3 Ind Cas 818 (818, 819) 
(DB) (Mad) ** A 1946 Oudh 129 (139) (DB). 

fSee also (1950) 54 Cal WN 878 (880) (PC).l 

(4) A transaction may be unconscion 
able in many ways and Court should see 
In each case according to its sense of jus¬ 
tice if it is really so. (1913) 18 Ind Gas 965 
(967) (DB) (Cal). 

(5) The nature of the bargain, namely 
whether it is an unconscionable one or not, 
will depend upon the answers to the ques¬ 
tion, whether it is righteous one, whether it 
is improvident, whether it is one which re¬ 
quired legal advice to the party entering 
into it and whether the intention to enter 
into it originated with the party himself. 
1949 Trav-Co LR 172 (176). 

(6) In order to see whether a bargain is 

unconscionable the state of affairs at the 
time when the bargain was struck should 
be considered and not the ultimate claim 
made. A 1918 PC 249 (251) •• A 1935 Cal 

234 (238) ** A 1927 Lah 748 (751) (DB) *• 
A 1920 Lah 123 (125) (DB) •• (1913) 20 Ind 
Cas 812 (814) (DB) (Lah). 

(7) Something unconscionable either in 
original dealing or in subsequent transac¬ 
tion is necessary to establish undue influ¬ 
ence. A 1919 Pat 566 (567) (DB) •* A 1938 
All 611 (613) (DB). 

(8) A gift by which the donor not only 
disinherited his wife but also stripped him¬ 
self bare of his property was held to be an 
unconscionable transaction. A 1930 Sind 25 
(29) (DB). 

(9) An alleged gift by a young widow 
with still many more years to live of all 
her husband’s property is highly improb¬ 
able and apparently an unconscionable 
transaction. (1949) 54 Mys SCR 451 (478) 
(DB). 

(10) Where the creditor with the know¬ 
ledge that the debtor is seeking to raise 
money to pay off the revenue due to the 
Government and for the non-payment of 
which he was under arrest but tempora¬ 
rily released, made him agree to pay com¬ 
pound interest at an enormous rate in spite 
of the security of the family property given 
to him. it was held that the creditor was 
In a position to dominate and the transac¬ 
tion itself was unconscionable. (1910) 7 All 
LJ 591 (596). 

(11) Where a Government servant facing 
the risk of summary dismissal from service 
because a warrant of attachment on his 
pay has issued, and therefore, in grievous 
necessity for money, executed a promissory 
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note carrying a high rate of interest and it 
was also found that the consideration he had 
received was actually very much below the 
amount for which the note was executed 
and that the creditor was one to whom he 
was already indebted it was held that the 
bargain was an oppressive and unconscion¬ 
able one. 1908 Pun Re No. 115, p. 522 (526). 

(12) Where the tenants executed an agree¬ 

ment to their landlord by which they gave 
up their status of inamdars and bound 
themselves to pay as rent double the 
amount they were until then paying and 
there was no consideration for the transac¬ 
tion it was held that the transaction was ap¬ 
parently an unconscionable one. (1909) 4 

Ind Cas 1114 (1115) (DB) (Mad). 

(13) Kabuliyat providing that in case of 
acquisition of leasehold land lessor to get 
entire compensation — Transaction is not 
unconscionable. A 1960 Pat 194 (195) (FB). 

(14) Where an old and uneducated 
woman who knew only to sign her name 
and was suffering from cancer executed a 
gift of whole of her estate in favour of a 
society so that she had to depend upon the 
society for her maintenance and medical 
treatment till she died, held that the tran¬ 
saction of gift was of an unconscionable 
nature and came under S. 16 (2) (b). Hence 
the burden to prove that the transaction 
was not induced by undue influence lay 
Upon the donee. A 1973 Mys 338 (349). 

8. High rate of interest.— (1) A debtor in. 
order to obtain relief against high rate of 
interest charged to him must bring his case 
within the provisions of Section 16. a 1924 
Pat 71 (74) (DB) ** A 1917 Pat 536 (537) 
(DB) ** (1910) 4 Sind LR 276 (277) (DB'. 

(2) The penal and excessive nature of the 
rate of interest charged to a borrower 
would not by itself attract the provisions 
of Section 16 so as to enable the Court to 
reduce the contractual rate agreed to by the 
parties. A 1950 Pat 379 (382) •* A 1927 All 
638 (538) (DB). 

(3) Mere fact that the rate of interest is 
high is not sufficient to justify Court in 
holding that the bargain is unconscionable 
?" e ’ and relieving the parties who entered 

from the liability incurred. (1911) 10 
Ind Cas 14 (14) (DB) (All) ** A 1936 All 

?*}_ ( ?l 2) (DB) ** A 1929 Lah 242 (244) •* A 

PC 80 < 82 > - < 180 «» *2 

(4) In order to obtain relief against the 
nigh rate of interest contracted for the 
party seeking relief must show that he had 
to consent to the rate either under coer- 
7255, °,~“ nc !* e influence. A 1920 Cal 334 

1 ( ?9^ T OUdh 330 (333) (DB) 

A 7 Lah 536 (537) ** A 1921 Cal 199 
inSi* rPP 1 A 1920 Cal 863 (863) (DB)** A 
(995) %' B ) (315) (DB > ** A «« Cal 994 

tor\TL^ e *1 ^tract expressly provides 

only if t i he S OUrt , can reduce interest 

_^y if exercise of undue influence is posi- 
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tively pleaded or proved or if circumstan¬ 
ces raise the presumption of undue influ¬ 
ence. A 1914 Lah 344 (345) (DB). 

(6) To enable the Court to give relief 

against excessive interest it must be shown 
that the creditor was in a position to do¬ 
minate the will of the borrower and that 
he had unduly used the influence arising 
out ofl his dominating position to his own 
advantage. A 1950 Pat 379 (382) ** A 1936 

All 611 (612) (DB) ** A 1931 Nag 91 (92) ♦* 
A 1928 Lah 949 (950, 951) (DB) ** A 1927 
All 315 (316) (DB) ** A 1925 Cal 722 (723) 
(DB) ** A 1920 Cal 529 (529) (DB) ** A 

1919 Cal 1033 (1033) (DB) ** (1911) 10 Ind 
Cas 249 (250) (DB) (All) ** (1911) 10 Ind 
Cas 37 (38) (Lah) ** (1908) 32 Bom 208 (211) 
M (1907) 31 Bom 348 (352) •* 1901 Pun Re 
No. 96 p. 324 (326). 

fBut see A 1925 Nag 211 (215) •• (1913) 18 
IC 965 (967) (DB) (Cal).] 

(7) Even when there is ample security, 

the exaction of excessive and usurious in¬ 
terest does not arise a presumption of un¬ 
due influence unless it is shown that the 
lender was in a position to dominate the 
borrower’s will. A 1924 PC 60 (65). (A 1915 
Cal 383 (DB). Overruled.) ** A 1928 Oudh 

330 (333) (DB) ** A 1915 Cal 796 (800) 
(DB). 

(8) Excessive interest in itself may not be 
ground for relief, but it may be evidence 
of the very helpless condition of the bor¬ 
rower and of the unfair advantage obtain¬ 
ed over him if the circumstances show 
that the debtor would not otherwise have 
accepted those terms. A 1914 Mad 131 (135) 
CDB). 

(9) Where a creditor, who had already 

lent money to another, exacted harsher 
terms from him in regard to the further 
loans made to him it was held that in re¬ 
gard to the later transactions the creditor 
was in a position to dominate the will of 
the borrower and hence the harsh terms 
could be interfered with by the Court. A 
1934 All 938 (939) (DB). 

(10) High rate of interest in cases of 
mortgages which stipulate against redemp¬ 
tion for a long period of vears is uncon¬ 
scionable (1911) 11 Ind Cas 519 (521) (DB) 
(Lah). 

(11) Charging higher rate of interest 
under a mortgage executed for a larger 
amount than advanced with the object to 
ensure the prompt execution of a mortgage 
deed is unconscionable. (1909) 3 Ind Cas 818 
(819) (DB) (Mad). 

(12) A contract of debt under which the 
debtor not only agrees to pay a very high 
rate of interest but also to pay the interest 

3 u!’w U l ated Period even if he repaid 
Ui- debt before the expiry of that period is 

(SOo^fDBT 10113616 barffain ‘ D907) 29 All 303 

£ transaction is not unconscionable 

^r^ Q r beCaUSe u lt u is in ,ieu of earlier loan., 

rate of Merest. A 1927 

All 44 (4 d) (DB). 

Prior dealings of short duration, re- 
guiting in a small indebtedness at the time 
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the suit debt was incurred cannot by them¬ 
selves raise any inference of undue influ¬ 
ence on the ground of which relief can be 
given against the stipulated rate of interest. 
A 1930 Lah 65 (67) (DB). 

(15) Debtor consenting freely and willing¬ 
ly to pay high rate of interest — There 
can be no auestion of undue influence. A 
1926 Bom 65 (66) (DB). 

Compound interest. 

(16) The question whether the charging 

of compound interest renders the transac¬ 
tion unconscionable would depend on the 
circumstances of the case. (1906) 28 All 578 
(573) (PC) ** A 1946 Mad 56 (56) (DB) M 
A 1926 Oudh 273 (275) (DB) ** A 1925 All 
31 (32) ** (1911) 34 Mad 188 (196) (DB) *• 

(1911) 10 Ind Cas 37 (38) (Lah) 

(17) The conditions and terms of lending 
must be looked at when the loan carries 
compound interest with frequent rests. 
Compound interest at a moderate rate 
may not necessarily be oppressive and 
similarly compound interest with infre¬ 
quent rests may not be oppressive. A 1928 
PC 64 (67) ** (1911) 34 Mad 7 (10) (DB). 

(18) Agreement to pay interest at stipu¬ 
lated rate does not become unconscionable 
merely because there is stipulation to pay 
compound interest at same rate in default 
of payment of simple interest. A 1920 Lah 
238 (239) (DB). 

9. Persons entitled to raise plea of undue 

influence.— (1) A legal representative of 
the executant of a document can bring a 
suit to set it aside on the ground that it 
had been obtained by the practice of fraud 
or undue influence. A 1927 Bom 384 (387) 
(DB). 

(2) Where two sisters who were being 
brought up by their uncle executed a sale 
deed in his favour for an inadequate con¬ 
sideration and they were influenced by the 
uncle to do so it was held that the surviv¬ 
ing sister was entitled to sue to set aside 
the sale in the exercise of her own right in 
regard to a moiety and as the heir of the 
deceased sister in regard to other half. A 
1918 Bom 93 (94) (DB). 

(3) Transferee of a bond is invested with 
all the rights of the transferor in respect of 
the bond, including the right to avoid it 
under Section 19-A on the ground of undue 
influence. A 1936 Oudh 105 (100) (DB). 

(4) A defendant may raise plea of undue 
influence by way of defence and it is nol 
necessary for him to take steps to set aside 
the agreement. A 1936 All 672 (674). 

[See also A 1934 Cal 762 (763) (DB).l 

(5) Plea of undue influence can be raise* 
only by executant of document or bis re¬ 
presentative in estate, but not by a tnira 
party, claiming adversely to such executant. 
A 1931 Sind 78 (80) (DB). 

(6' Where a widow executed a mortgage 
of her right to future maintenance under 
circumstances which justified the inferenw 
that the mortgagee was in a position to 
domnate her will she is not precluded 
from pleading undue influence by the fact 
that she acted under legal advice when she 
executed the same. (1911) 34 Mad 7 (10) 

(DB). 


(7) Donee from mortgagor’s widow can¬ 
not plead that the mortgage is bad for 
undue influence as he is not entitled to the 
equities /Which exist in favour of the mort¬ 
gagor. A 1923 Lah 634 (635) (DB). 

(8) A third party to a deed of gift cannot 
plead that the deed of gift should not be 
given effect to as it was obtained by fraud 
or undue influence. A 1956 Andhra 195 
(197) ** A 1949 East Punj 277 (280) (DB). 

(9) Transferees of some portions of the 
mortgaged property cannot plead undue in¬ 
fluence to avoid the mortgage when the 
mortgagor himself did not seek to do 
either before or in the suit on the mortgage. 
A 1925 Cal 94 (96) (DB). 

(10) Whether transaction is unfair and 
unconscionable bargain for inadequate 
price is a question entirely between assignor 
and the assignee. (1909) 2 Ind Cas 385 (390) 
(DB) (Cal). 


(11) Party claiming adversely to assignor 
and assignee cannot plead Section 16 to de¬ 
feat assignment. A 1929 Lah 295 (304) (DB). 

(12) Speculator, who purchases equity of 
redemption on the chance of getting re¬ 
demption on easy terms cannot be allowed 
to set up plea of undue influence. 1913 Pun 
LR No. 305 page 1027 (1031) (DB). 

10. Pleadings.— (1) To avoid a transac¬ 
tion as being unfair, specific plea . to that 
effect ought to be made in the plaint. A 
1935 Cal 234 (238) ** A 1976 SC 163 (165). 

(Reversing A. F. A. D. No. 779 of 1967 D/- 
9-11-67 (Patna).) 

(2) It is incumbent on a party, be he 

plaintiff or defendant, who seeks to set 
aside a contract on the ground cf undue 
influence to give in his pleadings full parti¬ 
culars of the circumstances on which he 
relies as the basis of his plea. It is not 
enough to baldly assert that undue influ¬ 
ence has vitiated the transaction. (1905) 8 
Oudh Cas 210 (222) (DB) ** A 1928 Oudh 
330 (333) (DB) ** A 1965 Ker 189 (DB) 

A 1973 Orissa 76 (79). 

(3) Court must scrutinise pleadings to 

find out that a plea of undue influence has 
been made out and full particulars thereof 
have been given before examining whether 
undue influence was exercised or not. 
A 1967 SC 878 (881) ** A 1978 Mad 361 

(367) (DB) ** 1977 All LJ 900 (905). 

(4) If facts, on record, justify the infer¬ 
ence of undue influence, the Court can ad¬ 
minister relief though pleadings are in¬ 
artistic A 1931 Nag 63 (64) ** A 1958 Punj 
190 (201) (DB) ** A 1928 Nag 322 (324). 

(5) In the absence of any plea of the 
contract having been brought about by the 
exercise of undue influence, the Court has 
no jurisdiction to interfere with the ex¬ 
tract and substitute a new one in lieu 
thereof. A 1936 All 712 (715) (DB). 

(6) Undue influence cannot be inferred 
merely by taking plea of relationship. 
Facts must be pleaded and proved mere 
general allegations are not enough. (1977) i 
Mad LJ 170 (184) ** ILR (1973) 2 Cal 508. 

(7) Gift-deed impeached on ground of un¬ 
due influence — Precise nature of the in¬ 
fluence exercised, manner of use of tne in¬ 
fluence, and the unfair advantage obtainea 
by the other has to be pleaded. A lvi* 
Him Pra 33. 
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11. Proof of undue influence — (a) 

General.— (1) Courts in dealing with cases 
of undue influence has to consider four 
different questions connected with each 
other, namely (1) whether it is a transac¬ 
tion which a right minded person could be 
expected to enter into; (2) whether it 
shows so much improvidence as to suggest 
that the donor was not in a state of mind 
to weigh what he was doing; (3) whether 
it was a matter which required legal advice 
and (4) whether the intention of making 
the transfer originated with the transferor 
(1888) 15 Cal 684 (698, 701) (PC) ** A 1951 
Trav-Co 42 (43) (DB) ** 1949 Trav-Co LR 
172 (179) (DB) ** A 1937 Cal 492 (494) 
(DB) ** A 1966 Andh Pra 104 (106). 

(2) The question whether a document 
was executed under undue influence is a 
question of fact. A 1927 Mad 255 (256) ** A 
1958 Puni 190 (199) (DB) ** A 1950 Nag 71 
(75) ** A 1963 Andh Pra 72 (74) (DB). 

(3) A finding of undue influence cannot 
be based on mere conjecture, but must be 
supported by evidence. A 1932 PC 202 (207) 
•• (1896) 23 Cal 15 (25, 26) (PC) ** A 1950 
Pat 379 (382) *'* A 1938 Lah 333 (334) ** A 
1935 Lah 479 (480) (DB). 

[See also (1914) 36 All 81 (91) (PC) *• A 
1938 Mad 426 (428) (DB).l 


(4) Not only should there be evidence of 
general undue influence but there should 
be specific evidence that undue influence 
was exercised. A 1927 Mad 255 (259) 

(5) When there is evidence of over¬ 
powering influence, and the transaction 
brought about is immoderate and irrational 
proof of undue influence is complete. A 
1940 Mad 285 (289) (DB). 

(6) No admissions of plaintiff made while 
under undue influence, could be taken as 
proof that he had full knowledge of facts. 
A 1931 Oudh 34 (38) (DB). 

(7) In a case of undue influence, the 

mere fact that on one or two matters, the 
Court does not accept a party’s evidence 
will not disentitle him to relief. A 1935 
Mad 726 (729) (DB). 

(8) A charge of undue influence must be 
substantially proved as laid. A 1928 Oudh 
330 (333) (DB). 

(9) In cases where a person suffers from 
an infirmity or backwardness then the 
standard of proof regarding undue influence 
or coercion may be slightly different. In a 
case where the challenging litigant is cap¬ 
able and literate and the parties are parent 
and child the Court must demand strict 
proof of misuse of confidence and undue 
influence. A 1978 Mad 361 (366> (DB). 

11 (b). Presumption.— (1> It is open to a 
Court to presume the exercise of undue 
influence in any case where the facts and 
circumstances can justify the presumption. 
A 1958 Punj 190 (206) (DB) ** A 1927 Mad 
255 (257). 


(2) Undue Influence is not a matter al 
ways capable of direct proof and must de 
Pend on conclusion to be drawn from th 

of the transaction itself and the cir 
cumstances in which it had its origin. 194 

(Civ) 11 (14. 15) •• A 1925 P, 
101 (102) ** a 1921 PC 43 (45) ** (1955 ) 2 
Cut LT 384 (370. 371) •• A 1843 18 


(185) (DB) •* A 1933 Lah 885 (888) (DB) 
•• A 1927 Mad 255 (257) ** A 1919 All 1 (4) 
(DB) ** A 1918 Mad 194 (195) (DB) ** 

(1967) 2 Andh WR 80. (A having money 
dealing with C — Dispute about exact 
amount due — Reference to Panchayat — 
Panchayat holding that A owed Rs. 1,400 
to C — On A’s request B executing 
*ankada’ in favour of C — A executing 
agreement bond in this regard — Agree¬ 
ment, held not vitiated by coercion or un¬ 
due influence — Illegality of loan transac¬ 
tion between A and C held not material 
B having no knowledge about it.) A 1963 
Andh Pra 72 (74, 76) (DB). 

(3) Relationship, which renders fraud 
possible when it exists between the parties 
to a deed would justify the presumption 
that the deed had been obtained through 
undue influence. A 1951 Him Pra 54 (54. 
55). 


(4) Where the person setting up the plea 

of undue influence proves the facts of the 
other party’s dominant position and the 
unfair advantage secured to him by the 
transaction a presumption that the other 
party had by use of his dominant position 
exercised undue influence will be made. A 
1952 Him Pra 20 (21) ** A 1947 Oudh 89 

(91). 

(5) A presumption of undue influence 
will arise in every case where the facts are 
such that they will fairly lead to an infer¬ 
ence of such influence even though the 
parties do not fall within any particular 
category of relationship such as parent and 
Infant child, solicitor and client or spiritual 
adviser and the penitent. The only signifi¬ 
cance of the existence of such relationship 
is that in these cases undue influence may 
be more easily established and even assu¬ 
med. A 1945 PC 8 (9) ** A 1966 Andh Pra 
104 (106). (Gift of whole property while un¬ 
der mental distress — Transaction appear¬ 
ing unconscionable on its face — Presump¬ 
tion under Section 16 (3) arises.) 

(6) The mere existence of the fiduciary 
relationship between the donee and the 
donor raises a presumption of undue influ¬ 
ence and it is on the donee to rebut the 
presumption. A 1961 Mad 190 (194) (DB). 

(7) There is no presumption of undue in¬ 
fluence in India as well as in England in 
the case of a gift to a son, grandson or son- 
m-law made during the donor’s last illness 
a few days before his death. A 1914 Low 
Bur 278 (280) ** A 1967 SC 878 (881) 

(8) Merely because the parties were near* 
ly related to each other or merely because 
the donor was old or of weak character no 
2 re ,« U « i r p i. , ^ n of undue influence can arise 

A l ?SL S h f 8? ? (88 o 0) (A F - ° D - No 193 

HQftAt ?n a r d 4 *2-8-1960 (Cal) - Reversed.) 

(1980) 50 Cut LT 222 (227) (DB) 

A Presumption that the general influ¬ 
ence and dominance which one party pos 
sesses over another had been used would 

every transaction between 
} mU \ th< \ relationship of confidence 

thT subs lf and for that purpose 

™L, (d ®™ fl,nan <? will be deemed to continue 

190 (204f COntrary 15 shown. A 1958 Punj 

Court will not presume "undue 

!t is not Pleaded by the 
parties. (1910) 7 All LJ 591 (595) (DB) •* A 
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1925 Lah 430 (431) (DB) ** A 1965 Ker 189 
(193, 194) (DB). (Particulars of undue influ¬ 
ence must be set forth in plaint in sufficient 
detail.) 

(11) A presumption of undue influence 
will not arise unless party pleading it estab¬ 
lishes by evidence that the party obtain¬ 
ing the benefit of the transaction was in a 
position to dominate the will of the other 
and the transaction is unconscionable. If 
these two conditions are not established 
burden of proof will not shift to other side. 
1971 Mer LR 5 (Andh Pra) 

(12) Merely because the parties were 
nearly related to each other or merely be¬ 
cause, the one was old or of weak chara¬ 
cter, no presumption of undue influence 
can arise. Generally speaking the relations 
of Solicitor and client, trustee and cestui 
que trust, spiritual adviser and devotee, 
medical attendant and patient, parent and 
child are those in which such a presump¬ 
tion can arise. ILR (1973) 2 Cal 508. 

(13) Gift alleged to be caused by undue 
influence — No plea in written statement — 
Presumption as to undue influence and its 
rebuttal depends on facts of each case. ILR 
<1971) Raj 581. 

(14) There seems to be two situations in 
which 'undue influence’ will be held to be 
present. The first category relates to cases 
where the party charged has exercised un¬ 
due influence in the sense of de facto domi¬ 
nation over the party. Evidence of express 
influence must be adduced in these cases. 
The influence must be proved, it is 
not presumed. The second category relates 
to cases where there has been an abuse of 
the duties of care and confidence imposed 
on one party towards another as a result 
of the peculiar relationship emerging from 
certain defined patterns of association. In 
these cases undue influence is presumed 
and the party charged with it is under an 
obligation to displace the presumption of 
law. This distinction, however is of limited 
value. Ansons’ Law of Contracts (22nd 
Edn.), Rel. on. ILR (1974) Andh Pra 1102. 


11 (c). Burden of proof.— Cl) The onds of 
proving undue influence ordinarily rests on 
the party who sets up that plea, but the 
circumstances of a case may make it an ex¬ 
ception to the general rule. A 1937 PC 50 
<50, 51) ** A 1956 Bom 404 (407) (DB) * 

A 1946 All 121 (124) (DB) ** A 1045 Cal 218 
(238) ** A 1939 Pat 477 (479) (DB) ** A 1927 
All 44 (44, 45) (DB) ** A 1927 Mad 255 (258) 
** 1882 Pun Re No. 148. page 449 (452) 

(DB) ** A 1960 Bom 404 (407) (DB). 

(2) Before the question of onus probancii 
can arise in any case, two matters have g 
to be determined namely whether tne " 
lations between the parties were sue 
one is in a position to dominate the wdi or 
the other and then whether the contract 
had been induced by undue influence. 
These questions have to be approached in 
the above order only,.as to change die order 
would surelv result m error. A 1924 PC MJ 
(63) ** A 1958 Punj 190 (201) (DB) ** 1949 
Trav-Co LR 172 (177) (DB) ** A 1938 Mad 
426 (428) (DB) *• A 1967 SC 878 (880). (A. 
F. O. D. No. 193 of 1954, D/- 12-8-1960 (Cal), 
Reversed.) ** A 1963 SC 1279 (1290) A 


1965 Ker 189 (193) (DB) *• A 1963 Andh - 
Pra 72 (74. 76) (DB). 

(3) Even though a bargain is unconscion¬ 

able a remedy under the Contract Act does 
not come into view until the initial fact of 
a position to dominate the will has been 
established. A 1924 PC 60 <64, 65) ** A 1932 
PC 202 <206) ** A 1956 Hyd 114 (117) ** A 
1952 Him Pra 20 (22) ** 1946 Marwar LR 
(Civ) 11 (14) ** A 1933 Lah 682 (684) (DB) 
** A 1921 Oudh 207 (208) ** A 1965 Ker 189 
(193) (DB) ** 1964 Ker LT 497 (DB) ** 

(1969) 1 Mys LJ 507. 

(4) In some cases the question of domi¬ 
nation and the question of unconscionable¬ 
ness of the bargain may so overlap each 
other that it may be necessary to consider 
them together and not separately. A 1952 
Him Pra 20 (22). 

* 

(5) The burden of proving, that the rela¬ 

tionship between the parties was such that 
one of them was in a position to dominate 
the will of the other and that the transac¬ 
tion secured unfair advantage to him is on 
the party who pleads undue influence and 
on proof of these two facts exercise of un¬ 
due influence will be presumed. A 1952 Him 
Pra 20 (21) *• A 1920 PC 65 (66) *• 

A 1948 Pat 130 (133) (DB) ** A 1938 Nag 
470 (472) ** A 1938 Nag 391 (392) ** A 1920 
Mad 982 (982) (DB) *• A 1963 SC 1279 (1290) 
(A 1958 Punj 190, Reversed.) ** A 1962 
Pat 168 (171, 172, 173) (DB) ** A 1963 Andh 
Pra 72 (74, 76) (DB) ** A 1959 Mys 102 (105) 
(DB). 


(6) It is necessary to prove the existence 
of both a dominating position and the un¬ 
conscionable nature of the bargain * Pro®* 
of one without the other will not be suffi¬ 
cient. 1946 Marwar LR (Civ) 11 (14) ** A 
1931 Sind 78 (80) (DB) *• A 1928 Lah 224 
(229) (DB) A 1925 Oudh 535 (536) (DB) 
** A 1925 Pat 326 (329) (DB) ** A 1963 
Andh Pra 72 (74, 76) (DB) ** A 19o9 

Mys 102 (105) (DB). 


(7) Where circumstances which would 
warrant a presumption of undue influence 
being made, are shown to exist the burden 
Df proving that the contract was not indu¬ 
ced by such influence lies, in view of the 
combined effect of this section and Sec. Ill 

the Evidence Act. on the party against 
whom the presumption has arisen. A 1958 
Punj 190 (203) (DB) •* A 1937 PC 50 <5L 

52) ** A 1937 PC 14 <17, 18) •• A 1930 PC 
139 <139) •• A 1927 PC 148 <150) ** A 1924 
PC 60 (63) •* A 1920 PC 65 (66) ** (1907) 
JO Mad 169 <174) iFB) ** A 1918 Pat 680 
(682) (SB) ** A 1956 Hyd 114 (117) (DB) 

A 1951 Him Pra 54 (54, 55) ** ILR (1951) 
Mys 158 (160) (DB) ** A 1950 Nag 71 (75) 
►* A 1937 Cal 492 (494) (DB) ** A 1936 Pat 
?8 (78) (DB) ** A 1934 All 507 (509) (DB) ** A 
1931 Nag 63 (65) ** A- 1930 Cal 547 (552) 

(DB) ** A 1928 Mad 0 (1J> ** A 1927 Mad 
255 (257, 258, 259) ** A 1925 Nag 211 (215) 
•* (1911) 34 Mad 7 (10) (DB) ** (1909) 4 

[nd Cas 1114 (1115) (DB) (Mad) ** (1902) 5 
Oudh Cas 307 (311, 312) ** 1901 Pun Re 
Mo. 36. page 107 (110) (DB) ** (1890) 12 All 
523 (529, 530) (DB) ** (1888) 10 All 535 (550) 
(DB) ** A 1966 AIT 438 (439, 440) ** A 1964 
Raj 250 (253). 

(8) Even though the person accepting * 
promise which is for the benefit .of another 
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has not exercised any undue influence yet 
when he is aware that the person benefited 
is in a position of active confidence with 
the promisor he must prove that no undue 
influence had been used by the person be¬ 
nefited on the promisor. A 1935 Mad 726 
(73P (DB) ** A 1928 Mad 6 (11). 

(9) Onus lies heavily on a person in a domi¬ 

nating position to prove affirmatively that 
no domination was practised and that the 
other party was separately advised in the 
independence of a free agent. A 1920 PC 65 
(66): (1907) 30 Mad 169 (174) (FB) ** A 1958 
Punj 190 (206) (DB) ** 1956 Andh WR 911 
(914) ** A 1950 Nag 71 (75) ** A 1946 All 
121 (124) ** A 1938 Mad 919 (920) (DB) *• 
(1906) 30 Bom 578 (589) (DB) ** A 1966 All 
438 (439) ** A 1962 Pat 168 (171, 172, 173) 

(DB) ** A 1961 Mad 190 (193) (DB) ** A 
1959 Mys 102 (105) (DB) ** (1959) 1 

Orissa JD 458. 

(10) Where a gift is challenged on the 
ground of undue influence, the donee has 
to prove that the deed was the result of 
free exercise of independent will. The most 
obvious way to prove it is by establishing 
that the gift was made after the nature and 
effect of the transaction had been fully ex¬ 
plained to the donor by some independent 
and qualified person. A 1954 Trav-Co 407 
(413, 414, 415) (DB) ** a 1964 Raj 250 (253). 

(11) Where a transaction was finished 
through an attorney and the borrower had 
also another advice, held that undue influ¬ 
ence was not proved. A 1930 Cal 547 (552) 
(DB). 

(12) The independent legal advice which 
would suffice to rebut a presumption of 
undue influence must be one given with a 
a knowledge of all relevant circumstances 
and must be such as a competent and 
honest adviser would g've if acting solely 
in the interests of the party who is in need 
of it. A 1929 PC 3 (7). 

(13) Proof of independent legal advice is 
not the only way by which a person, who 
is in a dominant position and on whom the 
burden of proof lies, could rebut the pre¬ 
sumption of undue influence which arises 
cut of his relation with the other party. A 
1929 PC 3 (7) ** A 1969 Cal 111 (117) (DB) 
** A 1964 Raj 250 (253) ** A 1961 Mad 190 
(193) (DB) ** A 1960 Mod 447 (449) (DBi. 

(3 4) In the absence of a permanent pro¬ 
fessional relationship between a pleader 
and a party the pleader cannot be consider¬ 
ed to stand in a position of active confi¬ 
dence with the party merely because he ap¬ 
peared for him in one or two cases A 1929 
Oudh 67 (69) 

0 5) The fact that the mortgagor was 
indebted in a small sum of Rs. 134 wh !e 
fhe amount borrowed at the time of the 
mortgage was Rs. 2000 does not shift the 
burden of proving undue influence from 
mortgagor to the mortgagee. A 1924 Oudh 
138 (119). 

(16) Where both parties have adduced 
evidence the question of onus loses its sig¬ 
nificance. 54 Mys HCR 451 (479) (DB). 

(17) Where a document is in a foreign or 
«hen language unknown to the executant, 
_ne onus is on the person, who wants to 

eiy on and derive advantage out of such ^ 


document, to prove that it was in fact read 
over and properly explained to the execu¬ 
tant the contents of it so as to make him 
understand the real import of it, and if it 
is not done, the deed is not binding by mere 
affixture of signature by the executant. 
Where a party to a document is illiterate or 
ignorant of the language in which such con¬ 
tract was written and the contract is found 
to be different from the one he was given 
to understand by misreading or misinter¬ 
preting the deed the signature of the exe¬ 
cutant on the document is of no force. 
(1970) 2 Andh WR 75. 

(18) Where the defendants were in a posi¬ 
tion to dominate the will of the plaintiff it 
was, for the defendants to establish to the 
satisfaction of the court that the gift deed 
had been obtained without exercising undue 
influence. The law did not require the 
plaintiff to establish positively that in fact 
the deed had been obtained by exercising 
undue influence and in that view of the 
matter the plaintiff could not be expected 
to set out in detail the elements of undue 
influence in the plaint. It was enough to 
point out that the defendants were in a 
position to dominate his will and they ob¬ 
tained an unfair advantage by using that 
position. A 3 975 All 259 (261, 262). 

(19) Where there are strong proofs of the 
power and influence of one party over the 
other and a deed which is irrational or im¬ 
moderate in its effect is made and the deed 
confers a benefit on the party that is in a 
position to dominate, the burden lies on the 
party benefited to make out that the tran¬ 
saction is free from taint of undue influ¬ 
ence. Case law reviewed. 

Where the parties do not stand towards 
each other in the peculiar relationship 
emerging from well-defined categories like 
parent and child, legal adviser and client 
etc., it is necessary to ascertain whether the 
evidence warrants the view that there is a 
strong proof of plaintiff’s (settlee’s) power 
and influence over the settlor and whether 
the plaintiff was in such a situation in 
which dominion could be exercised bv him 
over the will of settlor. The mere fact that 
dominion was exercised is sufficient and 
there is no need for proof of the abuse of 
confidence. A presumption can be drawn in 
any case in which the facts show that the 
circumstances are such that influence can 
fairly be inferred. ILR (1974) Andh Pra 
3102. 

(20) Document executed by mentally in- 
117171 person set up as a defence to plaintiff's 
claim — Burden of proving that the docu¬ 
ment was obtained voluntarily lies heavily 
on the defendant. (1970) UJ (SC) 51. 

( 7 n Gi f, t - deed impeached on ground of 
undue influence — Burden of proving ab¬ 
sence of undue influence rests upon the de- 
:endant if it is established by the evidence 
that the defendant was in a position to 
oominate his will and that the transaction 
was unconscionable. A 1972 Him Pra 33. 

(22) Sale deed challenged as having been 
induced by undue influence — Person tak- 
mg the deed in a position to dominate the 
y? ] } the vendor — Burden of proving 
mat the sale transaction was not so indu¬ 
ced is on the vendee. A 1973 Orissa 18 (20). 
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(23) Where it was established that the 
defendants, who werp near relatives of the 
donor, were in a position to dominate the 
will of the donor who was an illiterate and 
old lady and the transaction was also found 
to be unconscionable the burden of proving 
that the gift was not influenced by undu' 1 
influence would lie on the defendants. (1975) 
1 Cut WH 512 


(24) Donor a rich rustic widow — Donee 
taking her to Madras from her village and 
soon after getting deed of settlement in his 
favour — Donee must prove that the deed 
was voluntary and without any undue in¬ 
fluence. A 1972 Mad 413. 


(25) When a person such as an illiterate 
woman is in a fiduciary relation with an¬ 
other and the latter is in a position of ac¬ 
tive confidence, the burden of proving ab¬ 
sence of undue influence is upon the per¬ 
son in the dominating position. He has to 
prove that there was fair play in the 
transaction and that the apparent is the 
real A 1975 Gauhati 30 (33). 


12. Transaction of purdanashin ladies.— 

(1) In the case of transaction of pardana- 
shin ladies the principles which are applied 
to determine the question whether these 
transactions are to be supported or dis¬ 
charged are not merely deductions from the 
law as to undue influence found in Sec¬ 
tion 16 of the Contract Act but are found¬ 
ed upon the wider basis of equity and go‘id 
conscience which guide the Courts in t.he 
administration of justice in India. A 1931 
PC 303 (305) 


(2) The law gives to ''pardanashin” ladies 
protection which is anologous to that al¬ 
ways given by Courts to persons who are 
weak, ignorant and infirm and hence in¬ 
capable of protecting themselves and presu¬ 
mes, unlike in the case of others, that they 
are incapable of protecting themselves. A 
1933 Pat 306 (331) (DB) ** A 1963 SC 1203 
(1205). (F. A No. 791 of 1963 D/- 2-12-1957 
(Pat). Reversed.) .** ILR (1965) Cut 695. 

(3) The ground on which protection is 
given to a pardanashin lady is that she can 
be easily influenced and is very likely to be 
over-reached in her dealings. A 1939 Lah 
439 (450) (DR) 

(4) In case of pardanashin lady it is 
necessary to satisfy the Court that she 
executed the document with full under¬ 
standing of execution and of the nature and 
effect of the transaction, and even in cases 
where she had independent advice. Court 
will scrutinise the transaction very closely 
to see that it is a fair one. A 1960 Madh 
Pra 60 (62). (Where the document is not in 
her mother language the law requires 
that she understood and not merely heard 


what was read.) 

(5) In cases of gratuitous transfers of pro¬ 
perty by a pardanashin lady to a person 
standing in a fiduciary relation to her 
there is a presumption of undue influence 
and hence the burden of substantiating the 
bona fides of the transaction would lie on 
the party who relies on the transfer. A 1916 
Oudh 10 (13) (DB) ** A 1956 Cal 584 (586) 
(DB) ** A 1946 All 121 (124) ** A 1931 Oudh 
146 (155) (DB) ** (1912) 39 Cal 933 (937) 
•* ilr (1965) Cut 695 ** A 1958 Orissa 62 


(63, 64) (DB). (Ordinarily the Courts insist 

on proof that the lady had independent 
legal advice.) 

(6) Even when intelligent understanding 
by a pardanashin lady has been established 
it is possible to presume undue influence 
where the relationship of the donee to her 
is such as to justify the presumption. A 
A 1948 Cal 84 (87) (DB). 

(7) In the case of a document executed 

by a pardanashin lady, the question is not 
whether the lady knew what she was doing 
had done, or proposed to do, but how her 
intention to act was produced, whether all 
that care and providence was placed round 
her as against those who advised her which 
from their situation and relation to her, 
they were bound to exert on her behalf. 
A 1916 PC 172 (179) ** A 1960 Mad 447 

(449) (DB) ** A 1958 Orissa 62 (63, 64) (DB). 

(8) The rule that person who rely upon a 
deed executed by a pardanashin woman 
should prove that the deed had been ex¬ 
plained to and understood by her applies 
with greater force where a power of at¬ 
torney had been executed by a pardanashin 
lady to her brother and who by reason of 
her illiteracy, youth and inexperience was 
more likely to have been influenced by him. 
A 1936 Cal 721 (722) (DB). 

[See also A 1963 SC 1203 <1206).l 

(9) The rule of strict proof which gene¬ 
rally applies where claim is made under a 
sale or gift by a pardanashin lady does not 
apply where the lady in question is one 
capable of carrying out monetary transac¬ 
tions and has no hesitation to appear before 
comparative strangers. A 1925 Lah 196 (198) 
(DB) ** A 1960 Mad 447 (449, 450) (DB) 
(Muslim lady of advanced age in Tamil dis¬ 
trict — Rule of strict proof does not apply.) 

(10) Where there is nothing on the re¬ 
cord to show that the pardanashin lady 
who executed the mortgage bond was weak- 
minded, ignorant or incapable of under¬ 
standing her affairs, though she lived in 
seclusion and observed pardah from out¬ 
siders, the mortgage-deed executed by her 
is not void. 1962 BL.IR 68 (DB). 

(11) Where in-a case of pardanashin lady 
undue influence is alleged it would require 
to consider the questions (1) whether the 
transaction was one which any right mind¬ 
ed person would contract, (2) whether the 
nature of the transaction suggests that the 
lady was not in a state of mind to weigh 
what she was doing. (3) whether it requir¬ 
ed a legal adviser for her and (4) whether 
the idea relating to it originated with her. 

A 1948 Cal 84 (93) (DB) ** (1888) 15 Cal 

684 (698. 701) (DB). 

(12) The mere fact that person had en¬ 
joyed the confidence of the deceased hus¬ 
band of a pardanashin lady is not sufficient 
to say that he is also in a position of con¬ 
fidence with her or in a position to exer¬ 
cise undue influence. (1932) 15 Nag LJ 101 
(103). 

(13) Exercise of advice by a close friend 
or relative of the beneficiary under the 
will executed by a pardanashin lady cannot 
amount to an exercise of undue influence 
by him. A 1937 Pat 362 (363) (DB). 

(14) Bargain with pardanashin lady can¬ 
not be divided into parts or otherwise re- 
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17. "Fraud” defined. — "Fraud” means and includes any of the follow¬ 
ing acts committed by a party to a contract, or with his connivance, or by 
his agent, with intent to deceive another party thereto or his agent, or to in¬ 
duce him to enter into the contract :— 

(1) the suggestion, as a fact, of that which is not true, by one who does not 
. believe it to be true; 


Section 16 — Note 12 (contd.) 

formed by Courts so as to uphold certain 
portions while reiecting others. A 1940 PC 
134 (136) ** a 1939 Nag 159 (160) (DB) ** 
A 1966 Pat 342 (345). (Person executing a 
deed of gift of some property in favour of 
widow of his predeceased son, believing that 
he was solely entitled to the property, 
while in law widow was entitled to a share 
only — Widow, a pardanashin lady not 
aware of her rights — The fact that the 
deed was read over to her and accepted by 
her, will not make it binding on her — 
Deed of gift will not curtail her rights 
which she had in law.) 

(15) Every case has to be fairly judged 
on its own facts and no undue stress should 
be laid either on the fact that the execu¬ 
tant complaining is a paradanashin lady or 
on the mere circumstance that the 
transaction apparently benefited persons 
other than the executant. A similar cauti¬ 
ous approach is necessary when dealing 
with the theory of undue influence also. 
ILR (1955) 2 Cal 214 (225). 

(16) Whilst it is the duty of the Courts 
to see that pardanashin women are not im¬ 
posed upon they must at the same time be 
careful not to apply the rules intended for 
their protection so strictly as to deprive 
them of freedom of contract and reduce 
them on a level with persons like minors 
who because of their mental deficiency are 
incapable of contracting. A 1946 All 127 
(131) (DB). 

(17) Where it is proved that the pardana¬ 
shin lady knew the implication and effect 
of the documents that she was executing 
and she was scrupulously kept separately 
advised in the independence of a free agent, 
the document executed by her is not void. 
(1965) 7 OJD 42. 

(See also A 1954 Pat 284 (285. 286). (Dis¬ 
position is valid when it was substantially 
understood by pardanashin lady and it was 
as much her mental act as physical act.)] 

(18) The protection offered to pardana¬ 
shin ladies in respect of their transactions 
can be claimed only by them or persons 
claiming through their title to any property 
affected by the transaction and not by third 
parties, a 1939 Pat 477 (487) (DB) ** A 1930 
Oudh 131 (140) (DB). 

(19) Protection given by law to pardana¬ 
shin ladies cannot be withheld from other 
women on the ground that the person con¬ 
cerned is not a pardanashin in the technical 
sense of the term. A 1955 Cal 17 (19) (DB) 
** A 1948 Cal 84 (87) (DB) ** A 1930 Cal 
591 (592) (DB) ** 1965 All LJ 1080. (Pro¬ 
tection equally extends to illiterate and ig¬ 
norant woman though she mav not be par- 
SSPWhln.) ** A 1976 Him-Pra 41 (44) •• A 
1972 Him Pra 117 (120). 

ru le giving protection to par- 
aanashin lady is not strictly applicable to 


cases where the pardanashin lady is not a 
contracting party and the case is one of 
fraud and not of undue influence. A 1932 
Pat 105 (117) (DB). 

(21) A woman who is herself not a parda- 
nashin woman is not entitled to a like 
amount of protection which the law gives 
to pardanashin lady merely because she is 
close in kinship and habits to them and is 
similarly secluded from ordinary social in¬ 
tercourse. (1901) 23 All 137 (140) (PC). 

(22) The principles of law applicable to a 
pardanashin lady will not be extended to a 
man on the ground that he is old and not 
in robust health. A 1923 Oudh 254 (263) 
(DB) ** (1962) 66 Cal WN 254. 

(23) It is only when the document execu¬ 
ted by a pardanashin lady is prima facie 
valid, proof having been given of intelligent 
execution that the question of undue influ¬ 
ence arises. A 1941 Oudh 172 (177) (DB). 

(24> Extracting harsher terms than first 
agreed to from a pardanashin lady just be¬ 
fore impending sale of her property is co¬ 
vered by Section 16. A 1924 Oudh 423 (424) 
(DB). 

(25) Applicability — Mortgage by Purda- 
nashin lady — Transaction found to be her 
spontaneous and well understood act — 
Cannot be disregarded even if she had no 
independent advice from lawyer. A 1970 
Cal 200. 

(26) See also Notes under Section 13. 

SECTION 17 — SYNOPSIS 

1. Scope. 

2. Constructive fraud. 

3. False representation of facts — Clause (1). 

4. Active concealment — Clause (2). 

5. Promise without intention to perform _ 

Clause (3). 

6. Other acts intended to deceive — Cl. (4). 

7. Act or omission declared by law to b« 

fraudulent — Clause (5). 

8. Silence amounting to fraud — Explanation. 

9. Pleading and proof. 


1. Scope.— (1) The Illustrations to Ss. 17 and 
19 indicate that their principle is meant to ex¬ 
tend to contracts which include an element of 
transfer, such as sales or mortgages. A 1940 
Lah 505 (508) (DB). 


( 2 ) Fraud m equity has a far wider mean¬ 
ing than it has been given by the definition in 
this section and when the Court is called upon 
to exercise its jurisdiction in equity to set aside 
a decree on the ground of fraud or collusion it 
will not be limited by the narrow definition con¬ 
tained in this section in considering the ques¬ 
tion whether there is fraud sufficient for it to 
act. A 1914 Sind 28 (30) (DB). 


(3) There are certain essential elements which 
must necessarily exist before a party can be said 
to have been defrauded. Firstly it is essential 
that means used should be successful in de¬ 
ceiving. However false and dishonest the arti- 



648 [S 17 NT 2-3] [The Indian] Contract Act; 1872 

(2) the active concealment of a fact by one having knowledge or belief of 
the fact; 

(3) a promise made without any intention of performing it; ■ -• 

(4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares to be fraudulent. 

Explanation.— Mere silence as to facts likely to affect the willingness of 
a person to enter mto a contract is not fraud, unless the circumstances of 
the case are such that, regard being had to them, it is the duty of the per¬ 
son keeping silence to speak, or unless his silence is, in itself, equivalent to 
speech. 

Illustrations 

(a) A sells, by auction, to B, a horse which A knows to be unsound. A 
says nothing to B about the horse’s unsoundness. This is not fraud in A. 


Section 17 — Note 1 (contd.) 
fices and contrivances may be by which one may 
attempt to induce another to contract, they do 
not constitute a fraud if that other one knows 
die truth and sees through the artifices or de¬ 
vices, secondly there can be no fraud without 
an intention to deceive though the motive is im¬ 
material. TLR (1973) 2 Cal 508. 

(4^ The distinction between fraud and mis¬ 
representation is that in the case of the former 
the person making the suggestion does not be¬ 
lieve it to be true while in the other case he 
believes it to be true — But in both cases it 
is the misrepresentation of fact which misleads 
the promisor. A 1931 All 154 (156) (DB) 00 
A 1976 Punf 200 (202). 

(5) Considerations of Section 17 of the Con¬ 
tract Act which defines “fraud'*, will not be 
available to the parties to the Hindu Marriage. 
A fraud said to have been practised at the time 

an agreement to marry, which would include 
also a betrothal or an engagement, would not 
ipso facto he a ground available to an ag¬ 
grieved party to avoid a marriage. ILR (1967) 
Guj 822 (850, 851) 00 A 1972 Bom 132. 

(6) The term “fraud” in Section 12 (1) (c) of 
the Hindu Marriage Act (25 of 1955) cannot be 
attributed the same meaning as it has under 
Section 17 of the Contract Act. A 1979 Madh 
Pru 45 ('DB'). (A 1959 Madh Pra 8, Overruled.) 
00 A 1975 Madh Pra 174. 

(7) The word ‘fraud* as a ground for annul¬ 
ment of marriage under Hindu Law is limited 
only to those cases where consent of any of the 
spouses at time of solemnization of marriage was 
obtained hv some sort of the deception. On 
every misrepresentation or concealment, mar¬ 
riage cannot be dissolved. A 1964 Punj 359 
(362) 00 A 1968 Pat 190 (192). (Misrepresenta¬ 
tion as to age of the bridegroom made to mother 
acting as agent —Consent by daughter believing 
It — Consent is vitiated by fraud.) 

(8) Concealed unchastity of a spouse before 
marriage, is not, and cannot be fraud within the 
meaning of Section 12 (1) (c) of Hindu Mar¬ 
riage Act, 1955. Fraud, spoken of as a ground 
for avoiding a marriage, does not include such 
fraud as induces a concert but is limited to such 
fraud as procures the appearance without the 
reality of consent. The simplest instance is per¬ 
suasion. (1969) 73 Cal WN 751 (780, 782) (DB). 

(9) Under Article 226, writ of certiorari being 
discretionary High Court will refuse relief to 
petitioner who has not come with clean hands 
and whose conduct smacks of collusion and 
fraud. A 1971 All 241. 


(10) Suit for rectification on ground of fraud 
or mistake -— Period of limitation does not begin 
to run until the plaintiff has discovered the 
fraud or could with reasonable diligence have 
discovered it. See Limitation Act (1963), Arti¬ 
cle 113 read with Section 17. 1975 MPLJ 780 

(DB) 00 ILR (1971) 1 Punj 704. 

2. Constructive fraud.— (1) Merely from the 
fact of an exproprietary tenant executing a deed 
of relinquishment to the landlord, it cannot be 
said that there is constructive fraud on the part 
of the landlord where there is not even the 
slighest evidence of any fraud either direct or 
indirect, practised by him upon the tenant. A 
1923 All 113 (114). 

(2) Where a party discovering that a docu¬ 
ment already executed by him does not take 
effect according to his rights, executes another 
document in respect of the same property it 
cannot be said that he had thereby acted frau¬ 
dulently. A 1954 Mad 681 (685) (DB). 

(3) Fraud does not mean deceit or circumven¬ 
tion it means an unconscientious use of the 
power arising out of circumstances and condi¬ 
tions where in respect of one contract presump¬ 
tion of foul play arises from position of parties, 
the contract can be rescinded. 1969 MPWR 
485. 

3. False representation of facts — Cl. (1).— 

(1) Where for securing the policy the insured 
gives wilfully untrue answers, he commits 
fraud. A 1942 Cal 412 ( 4 14) (DB). 

(2) Fraudulent and wilful suppression of 
material facts by assured ; — Insurer could avoid 
policy. A 1974 Mys 51 00 A 1977 Mad 381. 

(3) Tn order to constitute fraud the person 
making the statement must be aware of the 
falsity of the statement. A 1964 Ker 109 (112, 
113). 

(4) Where a public concern invites tenders 
for construction of work and the notice of 
tender also mentions the estimated cost of work, 
the same is binding on it even though it is not 
obligatory to mention any estimated cost of 
work. A 1973 Guj 34 (46). 

(5) Where a person makes a representation 
which he intends another person to act on. the 
person making such representation should be 
presumed to be aware of the fact that the per¬ 
son to whom it is made will at least understand 
that he, the representor, believes it to be true. 
Therefore if the representor does not, in fact 
entertain any such belief in the truth of his re¬ 
presentation he is as much guilty of fraud as 
If he had made any other representation which 
he knew to be false or did not believe to be 
true. A 1973 Guj 34 (53, 54). 
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(b) B is A’s daughter and has just come of age. Here, the relation be¬ 
tween the parties would make it A’s duty to tell B if the horse is unsound, 

(c) B to A — "If you do not deny it, I shall assume that the horse 

is sound.” A says nothing. Here A’s silence is equivalent to speech. 

(d) A and B, being traders, enter upon a contract. A has private infor¬ 
mation of a change in prices which would affect B’s willingness to proceed 
with the contract. A is not bound to inform B. 

[Malaysian Contract Act 1950, S. 17.] 


Section 17 — Note 3 (contd.) 

(6) Ingredients of fraud as contemplated by 
Section 17 (1) are as follows : 

(1) There should be a suggestion as to a fact. 

(2) The fact suggested should not be true. 

(8) The suggestion should have been made 

by person who does not believe it to be 
true, and 

(4) The suggestion should be found to have 
been made with intent either to deceive 
or to induce the other party to enter into 
the contract in question. A 1973 Guj 34 

(44). 

(7) To constitute the falsity of a representa¬ 
tion it should be found false in substance as 
well as in fact. A 1973 Guj 34 (44). 

(8) Deliberately giving false replies by with¬ 
holding material information, in answering ques¬ 
tions of the insurance company during its en¬ 
quiry into one’s proposal amounts to fraud. A 
1939 Sind 254 (255, 256) (DB) 00 A 1959 Pat 
102 (106) (DB). 

(9) If in one’s honest judgment there was no 
Illness or any change or health but only an 
ordinary disorder the mere non-communication 
of that event to the company cannot be ground 
for the insurer to avoicf the policy. A 1959 
Pat 413 (415, 416, 417) (DB). 

(10) Insurance policy — Declaration made by 
proponent in the form of proposal — Proposer 
can be said to have made a wilfully untrue 
statement only if he knew that what he was 
•fating was untrue — He can be said to have 
fraudulently concealed any circumstance or fact 
only if he knew the existence of the same. 
(1967) 1 Mys LJ 563 (565). 

(11) Contract of life insurance — Proof of 
deliberate fraud and not merely of construc¬ 
tive fraud or misstatement has to be shown. 
1970 Lab IC 598 (Guj). 

(12) A vendor who makes reckless or grossly, 
negligent representations regarding his title in 
the property' commits fraud. A 1958 Ker 322 
(324). 

(13) The motive of the person making false 
representation is irrelevant while deciding whe¬ 
ther he committed fraud within meaning of Sec¬ 
tion 17 (1). A 1973 Guj 34 (53). 

(14) Settlement of a partner’s claim in profits 
of partnership firm cannot be said to have been 
entered into on misrepresentation made by that 
partner, when both the parties knew their res- 
•pective rights and obligations and the other 
partners had the custody of account books. 
Moreover under Exception to Section 19 a con¬ 
tract cannot be avoided on the ground of mis¬ 
representation if the party whose consent was 

had the means of knowing the truth. 
(1971) 1 Mys LJ 258. 


(15) A firm of architects who had entered 
into a contract with a firm of Property Deve¬ 
lopers terminated their contract and claimed 
payment for partial services. The contract 
provided that the terms and conditions of en¬ 
gagement shall be in accordance with the 
Singapore Institute of Architects’ Conditions of 
Engagement and Scale of Professional Charges. 
Clause 3 thereof provides that the architect is 
entitled to payment in stages and also provides 
that where “for any reason** including if the 
service of Architect is terminated, the Archi¬ 
tect performs only partial services, he is never¬ 
theless entitled to payment according to the 
above scale. Whether or not the work done by 
Architect is useful or beneficial to the other 
party has no bearing on the question of pay¬ 
ment for services rendered. Held that the 
plaintiffs (Architects) were entitled to recover 
payment for the work done from the defen¬ 
dants. Held further that plaintiffs* breach of 
contract however entitled the defendants at 
common law to claim damages from the plain¬ 
tiffs. The defendants could have counter¬ 
claimed for damages but they failed to do so. 
(1979) 1 Malayan LJ 212. 

4. Active concealment — Clause (2).— (1) 
The concealment of the true nature and effect 
of an arbitration agreement by the person who 
stands in a fiduciary position to another for 
obtaining the consent of the latter to it amounts 
to fraud and renders the award given in the 
arbitration a nullity. A 1916 PC 172 (179). 

(2) Deliberate concealment of fact that pro¬ 
poser had been treated by doctor few months 
before policy was taken for serious ailment 
vitiates the policy. A 19G2 SC 814 (820). 

(3) When the statements made in proposal 
by an insured were found to be false to the 
knowledge of the deceased insured, it was held 
that there was a fraudulent suppression of 
facts. A 1954 Mys 134 (137) 00 A 1971 Andh 
Pra 41. 


(4) A person who in his proposal for insur¬ 
ance states against truth of \vhich he has know¬ 
ledge that none of his near relatives had died 
of consumption is guilty of fraudulent con¬ 
cealment. A 1939 Cal 8 (12) (DB) 


a muuii wnose period or minorir 
has been extended to 21 years states that h 
is ot 20 years of age, his suppression of th 
tact that a guardian was appointed amounts t 
fraudulent representation as to his ace t 
1929 Lah 880 (881, 882) (DB) 8 


(6) A person who under his contract of em- 
ployment has no liberty to engage in business 
either by himself or in association with any 
other firm commits fraud if he joins another 
in business and induces his employer to enter 
into contracts with that other by concealing 


"A** in the citations stands for AIR 
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from him the fact that he is associated, in con¬ 
travention of his contract, with that other per¬ 
son. (1922) 66 Ind Cas 441 (442) (DB) (Lah). 

(7) Where a person, although he knew that 
a certain decree belonging to an insolvent was 
secured, represented to the official assignee 
that it was unsecured and persuaded the offi¬ 
cial assignee to assign it to him at a very 
much reduced value it was held that there 
was active concealment of a fact which amount¬ 
ed to a fraud within the meaning of Sec. 17. 
A 1931 Mad 603 (605) (DB). 

(8) Where the seller of a property who 
knowing full well that he has no title to dis¬ 
pose it of induces a purchaser to buy it from 
him by concealment of the fact from him, it 
is a case of fraud covered by Section 17. A 
1927 All 693 (694) (DB). 

(9) Agreement of sale — Liabilities of ven¬ 
dor — Non-discloure of material defects in 
property and title — Amounts to fraud and 
misrepresentation — Vendee’s right to rescind 
contract. ILR (1974) 1 Delhi 689. 

(10) If a vendor has been guilty of fraud 
by actively concealing a fact which it was 
material for the purchaser to know, and the 
vendee was induced thereby to purchase, the 
fact that the purchaser by exercise of any dili¬ 
gence might have ascertained the truth is no 
defence to a suit to recover purchase money. 
(1888) 11 Mad 419 (436) (DB). 

(11) Where a person on whom fraud is com¬ 
mitted is in a position to discover the truth 
by due diligence fraud is not proved. It is 
neither a case of suggestio falsi or suppressio 
veri. A 1976 SC 376 (381). 

(12) False statement per se is not fraud. 
In order to constitute fraud, the person mak¬ 
ing the statement must have been aware of 
the falsity of the statement and the party de¬ 
frauded remains ignorant of the correct situa¬ 
tion. But if the party defrauded has the facts 
before it or has the means to know the facts, 
the party cannot be said to have been defraud¬ 
ed even if a false statement has been mad®. 

A 1976 Raj 79. 

(13) Where a sale deed bound the vendor 
to remove any claim or dispute about the pro¬ 
perty it was held that the mere concealment 
by the vendor of the existence of a mortgag® 
on the property was not sufficient to draw an 
inference of fraud. (1896) 20 Bom 522 (534) 
(DB). 

(14) It is the duty of every adult person 
dealing with the minor through his guardian 
to take care that the transaction is a fair on® 
and does not prejudice the minor in any 

by his act or omission. A 1923 Mad 90 (102, 
103). r , , 

(15) Omission to disclose facts which ar« 
known to exist, cannot furnish a ground tor 
action on the basis of fraud. A 1962 Punj 543 
(547). 

5. Promise without intention to perform — 

Clause (3).— (1) Every breach of contract does 
not amount to a fraud within the meaning ot 
Section 17. A 1949 Assam 6 (7) (DB) A 

1918 Low Bur 142 (143) 00 A 1916 Bom 239 

( 944 ) 

(2)' To bring case within S. 17 (3) promisor 
must be shown to have no intention of perform- 
ing promise, at time of making it. (1911) 35 
Bom 93 (90) (DB). 


(3) The initial intention ^not to perform th® 
promise that is being madtfPKis a necessary ele¬ 
ment to constitute fraud dBSt the existence of 
such an intention cannot be inferred. A 1953 

Hyd 179 (180) (DB) oe A 1918 Low Bur 142 
(143). 

(4) The fraud that is contemplated bv the 
sub-section is a fraud which is at the very in¬ 
ception a fraud vitiating the transaction itself 
and not any subsequent conduct or representa¬ 
tion on the part of the party or his represen¬ 
tative. A 1952 Bom 425 (433, 434) (DB). 

(5) Where a man and a woman went through 
a ceremony of marriage without the former 
ever having an intention to regard it as a real 
marriage it was held that the consent of th® 
woman had been obtained by fraud. A 1952 
Punj 277 (279, 280). 

(6) Where person orders and obtains posses¬ 

sion of goods with intention of not paying for 
them he commits fraud. He must then b« 
considered as agent of vendor and his posses¬ 
sion is that of vendor. If vendee tries to dis¬ 
pose of goods before payment by transfer of 
invoices to third party’s name, third party gets 
no title to goods. A 1917 Lah 421 (423) 

(DB). 

(7) Mere delay in the payment or the reten¬ 
tion of money which should have been paid 
out by itself does not constitute fraud. A 1983 
Mys 39 (47). 

6. Other acts intended to deceive — Cl. (4)« 
— (1) A party who by false personation induces 
another to enter into a contract with him under 
the belief that he is somebody else commits 
fraud. 1886 Pun Re No. 21 p. 37 (38). 

(2) Where the owner of a norse, in order to 
sell it, concealed cleverly by artificial means 
a crack in its hoof and rendered it difficult for 
any one, except an expert, to discover the de¬ 
fect on ordinary inspection it was held that 
there was fraud which entitled the purchaser 
to repudiate his bargain. 1904 Pun Re No. 49, 
p. 149 (151). 

(3) Abuse of confidence resulting from fidu¬ 
ciary relationship by unconscionable use of it 
to gain an advantage over the confiding party 
constitutes fraud of gravest character. A 1947 
Oudh 89 (91). 

(4) It is a fraud on the part of a plaintiff to 
claim beneficial title under a deed in respect 
of which he was merely a benamidar. A 1941 
Bom 274 (275) (FB). (31 Bom 405, Overruled.) 

7. Act or omission declared by law to b® 

fraudulent — Clause (5)*— (1) Omissions t® 
make disclosures mentioned in Section 55, 
para (1) (a) and para (5) (a) of the Transfer of 
Property Act by the seller and buyer respective¬ 
ly are declared to be fraudulent by last para 
of that section. (1890) 20 Bom 522 (534) 

(DB). 

8. Silence amounting to fraud — Explana¬ 
tion.— (1) The duty referred to in the Erolana- 
tion to the section is a legal duty ana not 
merely a moral duty to speak. A 1937 Lah 
598 (598) 00 A 1923 Sind 25 (27). 

(2) In certain defined types of transactions 
and relation known as contracts uberrima fides 
there is a legal and equitable duty on the par¬ 
ties, not merely to state truly whatever is stated 
but also to divulge with candour and complete¬ 
ness facts regarding which there is no obliga¬ 
tion to disclose at all in transactions which do 
not fall within the recognised class. A con- 
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Section 17 — Note 8 (contd.) 

tract to marry is one of such transactions. A 

1937 Nag 270 (272). 

(.3) Purchaser occupies no fiduciary position 
and is under no obligation to disclose facts. 
There is in such case no duty to speak and 
silence does not amount to fraud. Intentional 
misleading communication would be fraudu-. 
lent. Equal means of knowledge is immaterial 
where there is a misrepresentation of anything 
lulling suspicion. A 1931 Mad 603 (605) (DB). 

(4) M/s. U entered into an agreement with 
the State Trading Corporation for the supply 
of certain goods at a certain rate but with a 
“fall clause” containing a promise to reduce 
the price if business would be concluded by 
the S. T. C. with another reputable dealer at 
a lower price. A little earlier the S. T. C. 
had also got a lower price offer from an Italian 
firm. When dispute arose between the parties 
regarding the applicability of the “fall clause” 
Messrs U alleged that the agreement was 
obtained from them by fraud without telling 
them about the lower price offer received by 
the S. T. C. from Italian firm. An application 
was made by the S. T. C. for reference to 
arbitration in terms of the contract. Held, that 
under Section 17 an act or omission including 
silence when there is duty to speak, has to be 
proved on the part of the S. T. C. with intent 
to deceive M/s. U or to induce them to ‘enter 
into a contract with the S. T. C. M/s. U of 
their own accord chose to be bound by the 
“fall clause” and there was no duty on the 
part of S. T. C. to tell them to withdraw the 
“fall clause”, because an Italian firm had al¬ 
ready offered the same goods to the S. T. C. 
at a lower price and the S. T. C. had decided 
to accept the offer. ILR (1978) 2 Delhi 203. 


(5) The Explanation does not apply to the 
cases wherein there is a positive case of an 
active fraudulent representation which has been 
responsible for bringing about the contract be¬ 
tween the parties. A 1973 Guj 34 (43). 


(6* The word “fraudulent’’ in Exception ( 
Section 19 qualifies ‘silence’ and not misreprc 
sentation. If the consent has been obtained h 
misrepresentation or by silence, which is frat 
dulent within the meaning of See 17, the 
only the Exception comes into play. It sha 
not apply to misrepresentations which are frat 
dulent within the meaning of S. 17. A 197 
Pat 334 (337) (DB). 


9. Pleading and proof.— (1) The partv al¬ 
leging fraud must furnish specific details. A 
1937 PC 146 (148) 00 A 1952 Bom 425 (433) 
*° A 1933 Cal 366 (371) °° (1841) 2 Moo Ind 
App 181 (244) (PC). 

(2) When fraud is pleaded, material parti¬ 
culars must he given — Mere expression of 
opinion does not constitute fraud. (1969) 73 
Cal WN 1001. 


(3) A party who relies upon fraud can suc¬ 
ceed only upon proof of fraud as alleged l>v 
f»nn. (1911) 10 Ind Cas 922 (923) (Low Bur) 
A A 1925 Cal 555 (556) °° (1841) 2 Moo Ind 
App 181 (244) (PC). 

(4) Challenge against judgment as vitiated 
• 'mud — When raised to overcome res judi- 

cata.plea, challenger must clearly prove the 
fraud by cogent evidence and he should not 


have neglected to question that judgment 
earlier. ILR (1969) 1 Delhi 587. 

(5) Pleas such as misrepresentation and fraud 
must be examined with the utmost rigour. A 
1923 Sind 25 (28). 

(6) A charge of fraud whether made in civil 
or criminal proceedings must be established be¬ 
yond reasonable doubt. A 1941 PC 93 (95). 

(7) To prove fraud it must be proved that 

representations made were false to the know¬ 
ledge of party making them, or were such, that 
the party could have no reasonable belief that 
they were true: that they were made for the 
purpose of being acted upon and that they 
were believed and acted upon and caused the 
actual damage alleged. A 1924 All 17 (19) 

(DB) 00 A 1962 Punj 543 (547). (The absence 
of any one of these elements is fatal to an 
action based on fraud.) 

(8) Fraud cannot he directly proved but has 
to be inferred from the surrounding circum¬ 
stances and the conduct of the parties. A 1946 
Nag 419 (423) (DB) °® A 1958 Madh Pra 417 
(422) °° A 1957 Mad 194 (197) °° A 1939 
Lah 439 (451) (DB) °° A 1926 Cal 73 (77) 
(DB). 

[See also A 1955 Assam 177 (181).] 

(9) Fraud or collusion — Collusion is a de¬ 
ceitful agreement or contract between two or 
more persons to do some act in order to pre¬ 
judice a third person or for some improper 
purpose. It is undoubtedly a secret arrange¬ 
ment for which it is indeed difficult to get di¬ 
rect evidence. The charge of collusion, though 
easy to make, it is difficult to substantiate it. 
1971 Raj LW 287. 

(10) An inference of fraud cannot be based 
on mere speculation or surmises. Then* must 
be some positive materials on record to draw 
an inference of fraud. A 1958 Madh Pra 417 
(422) °° A 1954 Assam 94 (95). 

(11) Circumstances of mere suspicion should 
not he taken as proof of fraud, but the evi¬ 
dence must be sufficient to overcome the natu¬ 
ral presumption of honesty and fair dealing 
Fraud is not to he presumed or inferred lightIv 
A 1926 Cal 73 (77) (DB) °° A 1971 Mvs 330 
(331 to 333). 

(12) Evidence of unfairness of transaction 
may he taken to assist the Court to come to 
a conclusion whether there was fraud or not. 
But that evidence alone is not sufficient to find 
fraud, where the direct evidence on the ques¬ 
tion of fraud is unreliable. A 1941 Bat 83 
(90) (DB). 

H3) When the parties to a transaction do 
not stand upon an equal footing the law raises 
in a suitable case a presumption of fraud. A 
1947 Oudh 89 (91). 

H4) Transaction with an illiterate lady — 
Challenged by her on ground of undue influ¬ 
ence or fraud — Normally when undue influ¬ 
ence or fraud is alleged by a party. burden 
ne.\ on him to prove such undue influence or 
fraud. But in case of an illiterate ladv who 

in a fiduciary relationship with another and 
the latter is in a position of active confidence, 
the burden of proving absence of fraud or un¬ 
due influence is upon the person in the domi¬ 
nating position. He lias to prove that the 
transaction was genuine and bona fide. A 1975 
Gauhati 30. 
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18. "Misrepresentation” defined.— " Misrepresentation** means and in¬ 
cludes— < i 

9 • m 

(1) the positive assertion, in a manner not warranted by the information of 
the person making it, of that which is not true, though he believes it 
to be true; 

(2) any breach of duty which, without an intent to deceive, gains an ad¬ 
vantage to the person committing it, or any one claiming under him, 
by misleading another to his prejudice or to the prejudice of any one 
claiming under him; 


SECTION 18 — SYNOPSIS 

1. Sub-section (1). 

£. Sub-section (2). 

3. Sub-section (3). 

4 . Onus. 

1. Sub-section (1).—. (1) Hie principal differ¬ 
ence between fraud and misrepresentation is 
that, in the one case, the person, making the 
suggestion, does not believe it to be true, and 
in the other he believes it to be true, though 
in both cases it is a misstatement of fact which 
misleads the promisor. A 1931 All 154 (150) 
(DB) 00 A 1976 Punj 200 (202). 

(2) Where one party induces the other to 
contract on the faith of representations made 
to him any one of which is untrue, the whole 
contract is in a Court of Equity, considered as 
having been obtained fraudulently. (1890) 17 
Cal 291 (297) (PC). 

(3) To constitute the falsity of a representa¬ 
tion it should be found false in substance as 
well as in fact. A 1973 Guj 34 (44). 

(4) The statement of a Petroleum Company 

as to potential through put of a Petrol Sta¬ 
tion was a factual statement on a crucial mat¬ 
ter made by a party who professed to have 
special knowledge and skill with the intention 

of inducing the other party to enter into a 
contract of tenancy which it did. The com¬ 
pany was therefore liable in damages for breach 
of warranty. In any event the statement was 
a negligent representation by a party having 
special knowledge and expertise in circum¬ 

stances which gave rise to the duty to take 
reasonable care to see that the representation 
was correct and that such duty of care existed 
during precontractual negotiation and survived 
the making of the written contract. Therefore 
the company was also liable for damages for 
the tort of negligence. (1976) 2 WLR 583. 

(5) Where a person induced another, by 
making a representation which was not true 
and which was not warranted by any infor¬ 
mation he had at the time, that the ship was 
of a particular size, to enter into a charter- 
party, it was held that the party so induced 
was entitled to avoid the contract on the ground 
of misrepresentation. (1890) 14 Bom 241 (248). 

(6) A representation as to title made reck¬ 
lessly or with gross negligence amounts to 
fraudulent misrepresentation. A 1958 Ker 322 

(324) (DB). 

(7) Agreement of sale — Liabilities of ven¬ 
dor — Non-disclosure of material defects in 
property and title — Amounts to fraud snd 
misrepresentation — Vendee’s right to rescind 
contract. ILR (1974) 1 Delhi 689. 

(8) Sellor professing to be owner, though 
merely lease-holder, is guilty of misrepresenta¬ 
tion. A 1929 All 837 (839) (DB). 

(9) Where a Hindu lather agrees to sell 
family property without necessity, alleging that 


he is the only owner thereof he is guilty of 
misrepresentation. A 1927 Sind 219 (222) 

(DB). 

(10) False information given by the vendor, 
whether upon enquiry or otherwise, about the 
income or rental of the property amounts to 
misrepresentation. A 1932 Nag 148 (149). 

(11) A positive assertion by the sellor of a 
horse, made in the absence of information 
which would warrant it, that the horse is sound 
and free from vice would, in spite of a recom¬ 
mendation added by the seller to the purchasers 
to get himself satisfied on the point, amounts 
to a misrepresentation where the horse is in 
fact otherwise. 1886 Pun Re No. 41, p. 73 
(79, 80) (DB). 

(12) Misrepresentation made by a salesman 
of one of the contracting parties is misrepre¬ 
sentation made by one contracting party to 
other. A 1940 Oudh 35 (41) (DB). 

(13) Where a person deliberately made a 
false statement to his sister to the effect, that 
their father while he was alive, had created a 
wakf to persuade her to execute a deed ac¬ 
cepting a partition made during her minority 
it was held that his action amounted to both 
fraud and misrepresentation. A 1938 Rang 204 
(266, 267) (DB). 

(14) An endorsement containing an acknow¬ 
ledgement of full satisfaction of the mortgage, 
when it is not so satisfied, amounts in law to 
misrepresentation. A 1934 Nag 29 (SO, 31). 

(15) Where B, an agent of a company, rely¬ 
ing upon information given to him by C, that 
a certain person would be a director of the 
company, induced certain persons to buy shares 

_ Held that, B was not warranted in making 

the positive assertion relying upon the second 
hand information given to him and, therefore, 
there was misrepresentation within Sec. 18 (1). 
(1900) 4 Cal WN 369 (388) (DB). 

(16) Where the landlord who had been in¬ 
formed by the prospective tenant that he re¬ 
quired omv a house which had a certain num¬ 
ber of bea-rooms sent the plan of a house in 
which it was marked contrary to the truth that 
it had the required number of bed-rooms it 
was held that the tenant who entered into the 
contract on the faith of the plan was entitled 
to plead misrepresentation ana avoid it on that 
ground. A 1917 Lah 173 (174). 

(17) If a blind, or an illiterate man signs ft 

document on the representation that it contains 
something, which it does not contain in reality, 
then he can plead that, there was no consent 
as contemplated by the Contract Act. If that 
plea fails, it is still open to him to plead mis¬ 
representation and ask for relief. A 1925 Pat 
140 (141) (DB). , , . 

(18) Where a person in whom a widow nao 
implicit confidence induced her to sign a deed 
of gift on the representation that it . was • 
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(3) causing, however innocently, a party to fcn agreement to make a mis¬ 
take as to the substance of the thing which is the subject of the agree¬ 
ment. 

[Malaysian Contract Act 1950, S. 18.] 


Section 18 — Note 1 (contd.) 

power of attorney it was held that the execu¬ 
tion of the deed was obtained by misrepresenta¬ 
tion. (1949) 54 Mys HCR 451 (479). 

(19) Where at the time an agreement for a 

mining lease was executed the Government in¬ 
sisted on being paid a higher rate of royalty 
on the ground that it was their intention to in¬ 
crease the rates and the fact that such was 
their intention was evident from the draft rules 
which they had already published the subse¬ 
quent relinquishment by the Government of 

their idea to increase will not entitle the lessee 
to repudiate his liability to pay the higher rate 
on the ground of any misrepresentation of a 
material fact. A 1965 SC 470 (472). (A 1957 
Madh Pra 135 (138), Affirmed.) 

(20) Statements in a company prospectus 

which are in the nature of puffing do not 
amount to misrepresentations of fact. A 1950 
All 508 (512) (DB). 

(21) Plaintiff was induced to enter into part¬ 
nership agreement by false representation — 
Held, that the assent given by the plaintiff on 
such false representation was not binding on 
the plaintiff. (1965) 2 Mad LJ 65. 

2. Sub-section (2).— (1) The second clause 
of Section 18 is probably intended to meet all 
those cases which are called in the Courts of 
Equity, cases of ‘constructive fraud’ in which 
there is no intention to deceive, but where the 
circumstances are such as to make the party, 
who derives a benefit from the transaction, 
equally answerable in effect as if he had been 
actuated by motives of fraud or deoeit. (1679) 
8 Bom 242 (267). 

(2) A concealment of any material fact is 
just as serious as a misrepresentation of it. A 
1938 PC 103 (109). 

(3) Where vendor of leasehold property is 

informed by vendee of object of his purchase 
and knows that the lease contains covenants, 
which will defeat that object, and yet remains 
silent such silence will in equity be equivalent 
to misrepresentation. A 1914 Cal 661 (662) 

(DB). 


in possession by the insured of all material 
facts regarding himself. A 1954 Mad 636 (637) 
(DB). 


(6) In the case of insurance contracts it is 
the duty of the assured to disclose to the in¬ 
surer, before the contract is concluded, every 
material circumstance known to him, and 
which in the ordinary course of business ought 
to be known to him. If the assured fails to 
make such a disclosure the insurer may avoid 
the contract. A 1954 Bom 347 (350) 00 A 1977 
Mad 381 00 A 1975 Mad 162. (A 1972 Mad 
196, Reversed.) 


o. Sub-section (3).— (1) Where the company, 
by their Directors, acting within their authority, 
and in perfect assurance, sold a bill to the bank 
on behalf of the company as a bill upon which 
the company was liable, which, however, turn¬ 
ed out to be one, upon which the company 
was not liable. Held, there was misrepresenta¬ 
tion within the meaning of Clause (3) of S 18 
(1881) 5 Bom 92 (97, 98). 


(2) Where a party executes a document under 
a mistake as to the subject of the contract on 
an innocent misrepresentation by the other 
party that the document contained all the 
terms agreed upon, while in fact it did not 
contain all the terms, held that the mistake 
was sufficient to justify repudiation of the con¬ 
tract. A 1932 Bom 151 (153) (DB). 

(3) A sale in execution cannot be sot aside 
in a suit by the auction-purchaser on the 
ground of a mistake in the sale proclamation 
as to the extent of the judgment-debtor’s share 
in the property where it is not proved that any 
misrepresentation was intentionally made by 
or on behalf of the decree-holders. A 1921 All 
223 (224) (DB). 


v**; nunougn me vendor ot land makes a 
wrong statement as to the nature of the tenure 
upon which the land was held innocently and 
out of a mistaken impression it would amount 
Jg g "misrepresentation. (1954) 20 Cut LT 591 


(4) At the time of an auction of liquor shops 
in a district a statement was circulated among 
the proposed bidders showing the names of 
the places of the liquor shops and the average 
quantity sold therein. Plaintiff was a purchaser 
of one of such shops. Near the place of the 
plaintiff, there was another shop which prior 
to the auction was allowed to be brought still 
nearer but no mention was made of this change 
in the statement. In a suit by the plaintiff for 
a declaration that the Secretary of State had 
no right to make a demand on the plaintiffs for 
money until the loss which the plaintiff had 
suffered owing to the neglect of the defendant 
w as made good Held, there was an omission 
to state material fact and the plaintiff could 
proceed under Section 19, on the ground of 
misrepresentation. A 1928 Bom 17 (17) (DB'. 

(5) A contract of life insurance is one uber- 

nma fides which entitles the insurer to be put 


(5) Guarantee obtained by misrepresentation 
is invalid. See S. 142. 

(6) Misrepresentation may be innocent and 
not wilful but such innooent misrepresentation 
does not cause avoiding a contract unless it is 

Orl^a 217°(220r aS ° nable gr ° Und * A 1963 

(7) Where the misrepresentation is merely 
in respect of the contents of the document, the 
transaction become voidable. But where it 
relates also to the character of the transaction 

P^a I a 08 a m°0 n ). “ rendered vokL A 1977 

4. Onus.— (1) A alleging that deed executed 

by him was vitiated bv misrepresentation _ 

Onus is upon A to establish plea of misrepre- 

‘Ail *224° (22&) 1967 SC 1395 <1396) ” A 1968 
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19. Voidability of agreements without free consent. — When consent to 
an agreement is caused by coercion, a [* * *] fraud or misrepresentation, the 
agreement is a contract voidable at the option of the party whose consent 
was so caused. 

A party to a contract, whose consent was caused by fraud or misrepre¬ 
sentation, may, if he thinks fit, insist that the contract shall be performed, 
and that he shall be put in the position in which he would have been if the 
representations made had been true. 

Exception.— If such consent was caused by misrepresentation or by 
silence, fraudulent within the meaning of Section 17, the contract, neverthe¬ 
less, is not voidable, if the party whose consent was so caused had the means 
of discovering the truth with ordinary diligence. 


SECTION 19 — SYNOPSIS 


1. Scope. 

2. “Consent caused by coercion, fraud or 

misrepresentation’’. 

3. Inadequacy of consideration. 

4. Exception. 

5. Explanation. 

6. Person entitled to avoid contract, 

7. Remedies under the section. 

8. Rescission of contract — Effect. 

9. Plea of fraud. 

1. Scope.— (1) Section 17 read with Sec. 19 
extends to contracts, which include an element 
of transfer, such as sales and mortgages. A 
1940 I.ah 505 (508) (DB). 

(2) Section 17. read with Sec. 19, permits a • 
contract to he avoided, when based on repre¬ 
sentations known to be false bv the person 
making them. A 1940 Lah 505 (508) (DB). 

(3) Where there was a misrepresentation as 
to the nature of the document and not merely 
as to its contents, there was no real execution 
and the document was void ab initio and not 
merelv voidable. A 1940 Pat 201 (203) (DB) 
*° A 1950 Cal 575 (577) (DB) •• A 1968 SC 
956 (958). 

(4) Where there is no consent at all within 

the meaning of Section 19 the document is ab 
initio void and need not be set aside. A 1922 
Pat 514 (525) (DB). 

(5) Person induced to execute deed under 

belief that he is signing deed of different 
nature bv promisee’s fraud — Contract is void 
ah initio.' A 1921 Cal 786 (788) (DB). 

(6) Section 19 of the Contract Act cannot 

apply to the case, where the contract itself 

contains a defeasance clause. A 1942 Cal 41_ 
(417) (DB). 

(7) A contract, which is neither illegal nor 
fraudulent as between the parties. cannot be 
refused enforcement merely because a (hud 
person has a right to refuse *°..P ve ini , L ° 
that contract, as regards himself. 1913 Pun 
LR No. 48. p. 182 (189) (DB). 

(8) As to consequences of rescission of void¬ 
able contract, see Section 64. As to pledge 
bv person in possession under voidable contract, 
see Section 178A. As to sale by person m 
possession under voidable contract, see bee. ZH, 
Sale of Goods Act, 1930. 


2. “Consent caused by coercion. fraud or 
misrepresentation”.— (1) Under Ss. 19 and 19A 
of the Contract Act. an agreement entered 
into as a result of coercion, fraud, or undue 
influence is not void but only voidable at the 
option of the aggrieved party. A 1952 Punj 
224 (225) (DB) A 1952 Cal 73 (74) 


(1910) 37 Cal 81 (89) (DB) BO (1904) 28 Bom 
639 (642) (DB) °° A 1962 SC 1893 (1907) •• 
A 1967 Ker 15 (16) °° 1964 Ker LJ 275 *• 
A 1962 Cal 48 (52) (DB) °° A 1960 J & K 
132 (134) °° A 1978 All 266 (267). 

(2) Plea of undue influence cannot normally 

be established at the same time as a plea of 
misrepresentation — But they may relate to 
two different and distinct aspects or stages. 
ILR (1974) Andh Pra 1102 °° 1973 Lab IC 

1267 (1272) (All). 

(3) Allegations in plaint showing contract 
onlv voidable and not void — Plaintiff must 
make a praver for its avoidance. ILR (1973) 
2 Cal 508. 

(4) After the S. T. C. had received a lower 
price offer from an Italian firm, it also receiv¬ 
ed an offer from another firm *U’ at a slightly 
higher price but with a “fall clause** contain¬ 
ing a promise that the said higher price would 
be reduced if business would De concluded by 
the S. T. C. with another reputable manu¬ 
facturer for the same goods. Held : that the 
“fall clause” was a part of the offer made by 
“U” to the S. T. C. voluntarily and without 
any inducement from the S. T. C. The S. T. C. 
was under no duty to speak to “U” about the 
offer received by the S. T. C. from the Italian 
firm. Hence the agreement between the S. T. C. 
and “U” cannot be avoided at the instance of 
“U” since its consent was not “caused’’ bv 
fraud or misrepresentation on the part or 
S. T. C. within the meaning of S. 19. ILR 
(1978) 2 Delhi 203. 

(5) Fraud referred to in Section 19 is fraud 
as defined in Section 17 and does not include 
the infringement of a condition in a contract 
to transfer a tenancy, requiring previous con¬ 
sent of a third party to the transfer of tenancy. 
1913 Pun LR No. 48, p. 182 (188) : 1913 Pun 
Re No. 58 (DB). 

(6) Secrecv prima facie implies fraud. (1909) 
32 Mad 242 (253) (SB) °° ILR (1965) 44 Pat 
917 (DB). 

[See also (1946) 36 Trav LJ 516 (523, 524) 
(DB).] 

(7) A contract to purchase shares, if it had 
been induced by any misrepresentation in the 
prospectus, becomes only voidable and not void. 
But the shareholder must rescind the contract 
promptly, that is within a reasonable time of 
bis becoming aware of the fraud. A 1950 All 
508 (513) (DB). 

(8") Where a creditor obtained in lieu of * 
time-barred debt a pronote from his debtors 
widow by misrepresenting to her that 
in renewal of a pronote which never ©nstod 
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Explanation. —A fraud or misrepresentation which did not cause the con¬ 
sent to a contract of the party on whom such fraud was practised, or to whom 
such misrepresentation was made, does not render a contract voidable. 

Illustrations 

(a) A, intending to deceive B, falsely represents that five hundred maunds 
of indigo are made annually at A’s factory, and thereby induces B to buy the 
factory. The contract is viodable at the option of B. 

(b) A, by a misrepresentation, leads B erroneously to believe that five 
hundred maunds of indigo are made annually at A’s factory. B examines 
the accounts of the factory, which show that only four hundred maunds of 
indigo have been made. After this B buys the factory. The contract is not 
voidable on account of A’s misrepresentation. 


Section 19 — Note 2 (contd.) 

it was held that the widow was not liable. A 

1935 Oudh 12 (13). 

(9) Where a person, against whom a decree 
with costs for possession was made, and whose 
right of appeal was time barred, made an offer 
to decree-holder that he would not file an ap¬ 
peal from decree if costs were given up and 
the decree-holder accepted it, it was held that 
the agreement was void under Section 20, if 
the judgment-debtor had honestly believed that 
he had right to appeal when he made the re¬ 
presentation as both the parties were under mis¬ 
take of fact, but if the judgment-debtor had 
acted dishonestly, the agreement was voidable 
under Section 19 as brought about by mis¬ 
representation. A 1939 Lah 511 (512). 

(10) Even a mistake induced by innocent mis¬ 
representation is sufficient to justify repudiation 
of the contract. A 1932 Bom 151 (153) (DB) °* 
A 1963 Orissa 217 (220). 

i'll) The vendor was an illiterate woman 
belonging to scheduled tribe. There was no 
convincing proof about (i) independent advice 

(ii) pavment of sale consideration to her (iii) 
urgency to sell the suit property and (iv) read¬ 
ing over the sale-deed to vendor. The suit pro- 
erty constituted her entire property on which 
er livelihood depended. In the circumstances, 
the sale-deed was set aside on the ground of 
undue influence and fraud. A 1973 Madh Pra 
252 (254, 255). 

(12) The petitioner who was a Class I Military 
Officer in Emergency Cadre was given to under¬ 
stand by the Govt, that the emergency cadre 
would be wound up by 31-3-1952 and in conse¬ 
quence of this representation the petitioner ac¬ 
cepted a Class II post of Income-tax Officer. 
Actually however the emergency cadre was not 
wound up even by 31-3-1972. 

Held, that the representation made by Govt, 
was a “misrepresentation** within the meaning 
of Section 18 (1) and the consent of the peti¬ 
tioner to accept a Class II appointment was 
“caused by misrepresentation'* within the mean¬ 
ing of Section 19. 1979 Lab IC 1294 (1301) : 
ILR (1979) 2 Delhi 1 (FB). 

(13) Where the agreement between the insurer 

and the insured is that the truth of the state¬ 
ments made bv the latter in the proposal shall 
ne foundational to the enforceability of the con¬ 
tract the insurer can avoid the contract on the 
ground of any inaccuracy whether it was a 
material one which would influence his decision 
m accepting the risk or fixing the amount of 
P^mumi or was otherwise. A 1958 Mys 53 
(60) (DB) 99 A 1968 J & K 39 (45) A 1975 


Mad 162 1 163, 164) : (1975) 1 Mad LJ 28 °* 
A 1974 Mys 51. 

(14) Insurance Policy — Non-disclosure of 
material facts rendering the original policy of 
Insurance void would automatically render void 
the reinsurance policy also. A 1973 Mad 147 
(148). 

(15) Where one of the contracting parties says : 
“I am well known to the National Bank in your 
city,” it is not a statement of fact, but only his 
own opinion as to the state of his credit, though 
it may be false; such statement is not one of 
fact, and even if false, does not avoid the con¬ 
tract under Section 19. A 1916 Mad 830 (831) 
(DB). 

(16) Mortgage brought about by concealing, 
fraudulently from mortgagee the existence of 
prior mortgage is voidable at option of mortga¬ 
gee. A 1915 Mad 1059 (1059) (DB). 

(17) In entering into a contract or inducing 
another person to act, if one should misrepresent 
a fact, then the contract between him and the 
person so deceived shall be based in law upon 
the ground that the fact so misrepresented must 
be made good by the party misrepresenting it. 
A 1915 Bom 124 (128). 

(18) Where both the plaintiff and the defen¬ 
dant are parties to the fraud, and the fraud has 
been successfully committed, the plaintiff is not 
entitled to any relief from the Court on the 
maxim in pari delicto potior est conditio pos¬ 
sidentis. A 1933 Oudh 124 (127) (DB). 

(19) Misrepresentation inducing consent to 
marry cannot upset a marriage. The position in 
law is that the party imposed upon must be de¬ 
ceived to such an extent that there is in reality, 
no consent at all to the marriage. A 1933 All 
122 (126, 127). 

(20) One party to agreement in strong bargain¬ 
ing position — Inference of coercion, fraud or 
misrepresentation not warranted — Contract 
cannot be avoided. A 1959 All 639 (642). 

(21) In a case where a party seeking to avoid 
a bond on the ground of misrepresentation, fraud 
and deceipt practised by the other party, failed 
to prove either the existence of a fiduciary re¬ 
lationship or that he was ignorant of the ac- 
cou f 1 j S, J was held that the same could not be 
avoided. This is so notwithstanding the tact 
that the fraud in equity has a broader meaning 
than at law. (1966) 68 Pun LR 955 (DB). 

(-2) Acceptance to pay bonus in pursuance of 
demand of workers is not rendered unenforce¬ 
able merely because the demand was backed by 
threat of strike. A 1966 Assam 115 (118) (DB). 

3. Inadequacy of consideration.— (1) In¬ 

adequate consideration may lead to an inference 
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• ^ fraudulently informs B that A*s estate is free from incumbrance B 

thereupon buys the estate. The estate is subject to a mortgage. B may 

either avoid the contract, or may insist on its being carried out and the 
mortgage debt redeemed. 

(d) B having discovered a vein of ore on the estate of A, adopts means 
to conceal, and does conceal, the existence of the ore from A. Through A’s 

ignorance B is enabled to buy the estate at an under-value. The contract is 
voidable at the option of A. 

(e) A is entitled to succeed to an estate at the death of B; B dies: C, 

having received intelligence of B’s death, prevents the intelligence reaching 

A, and thus induces A to sell him his interest in the estate. The sale is 
voidable at the option of A. 

[Malaysian Contract Act 1950, S. 19.] 

[a] Words ’'undue influence” were repealed by the Indian Contract (Amendment) 
Act, 1899 (6 of 1899), S. 3. 


Section 19 — Note 3 (contd.) 

of fraud or undue influence. But the in¬ 
adequacy must be apparent and not merely 
inferential. A 1926 Pat 539 (542) (DB) 00 A 
1940 Lah 505 (508) (DB). 

4. Exception.— (1) Exception to S. 19 applies 
when contracting party might, with due dilig¬ 
ence, have discovered misrepresentation before 
he entered into contract. A 1917 Lah 173 
(174). 

(2) The exception to Section 19, Contract 
Act, applies to all cases of misrepresentation as 
distinguished from fraud and should not be re¬ 
stricted to misrepresentation, which is “fraudu¬ 
lent within the meaning of S. 17.** A 1939 Cal 
473 (475) (DB) 00 (1888) 11 Mad 419 (439) 
(DB). 

(3) If the executants had not the means of 
discovering truth with ordinary diligence, the 
exception to Section 19 is not applicable. (1879) 
4 Bom 242 (269). 

(4) There is no misrepresentation, if there 
are means of discovering truth with ordinary 
diligence. A 1916 Lah 151 (153) 00 A 1958 
Andh Pra 533 (539) (DB). 

(5) A person, who had the means of dis¬ 
covering the truth, with ordinary diligence, can¬ 
not avoid the contract on the ground that he 
was deceived by the misrepresentation. A 1932 
Nag 148 (151) 00 A 1958 Andh Pra 533 (539) 
(DB) 00 A 1918 Lah 94 (95) 00 (1900) 4 Cal 
YVN 369 (382) (DB) 00 1886 Pun Re No. 41 
P 73 (77) (DB) 00 (1879) 4 Cal 801 (807) (DB) 
00 A 1963 Orissa 217 (220). 

(6) Where the claim in respect of an illiterate 
assured was repudiated by the Insurer for sup¬ 
pression of the fact that the assured had hydro¬ 
cele. it was held that as the assured was medi¬ 
cally examined by the medical officer of the 
Insurer Company, the consent of the Insurer 
cannot be said to have been caused by mis¬ 
representation since the Insurer had the means 
of discovering the truth with ordinary diligence. 
Hence even if the assured had concealed the 
fact of his having hydrocele the contract of 
insurance cannot be avoided by the Insurer on 
account of the operation of Exception to S. 19. 

A 1975 Orissa 116 (120). 

(7) Failure to make such inquiries, as an 
ordinary prudent man would make, may be evi¬ 
dence that the person, to whom misrepresenta¬ 
tion was made, was not actually deceived. A 
1973 Sind 5 (14) (FB). 


(8) There can be no estoppel where the truth 
of the matter is known to both parties. (1903) 
30 Cal 539 (546) : 30 Ind App 114 (PC). 

(9) Where there is no reason to suspect the 
representation as untrue, but the statement 
turns out to be such, the party who makes the 
misrepresentation cannot be heard to plead that 
the right to relief is gone, because the other 
party had the means to discover the truth by 
due diligence. (1900) 4 Cal WN 369 (381) (DB). 

(10) Cases of fraud by active misrepresenta¬ 
tion as defined in Section 17, Clause 3 will not 
be covered by the exception. A 1956 Orissa 81 
(83) (DB) 00 A 1939 Cal 473 (476) (DB) 00 
1886 Pun Re No. 41, p. 73 (77) (DB) 00 A 1962 
Madh Pra 144 (145) ft>B). 

(11) In the case of active misrepresentation, to 
get relief under Section 19, party defrauded, 
need not establish that he had no means of dis¬ 
covering truth with ordinary diligence. A 1939 
Cal 473 (476) (DB) 00 A 1940 Mad 560 (561) 
(DB) 00 A 1931 All 154 (157) (DB) 00 (1888) 
11 Mad 419 (430) (DB) °* A 1963 Orissa 217 
( 220 ). 

(12) The phrase “fraudulent within the mean¬ 

ing of Section ^ 17” in the Exception applies to 
word “Silence*' exclusively and not to the word 
“Misrepresentation”. A 1939 Cal 473 (475) 

(DB) 00 A 1956 Orissa 81 (83) (DB) 00 A 1931 
All 154 (157) (DB) 00 (1900) 4 Cal WN 369 
(384) (DB) 00 A 1978 Pat 334 (337) (DB). 

(13) Where execution sale is sought to be set 
aside on ground of misrepresentation by the 
officer conducting sale, exception to Section 19 
does not apply. (1909) 36 Cal 323 (333) ; 36 
Ind App 32 (PC). 

5. Explanation.— (1) Misrepresentation or 
fraud must have in fact materially induced con¬ 
tract, in order to give the right of avoidance, 
and such plea ought to be specificallv taken in 
the plaint. A 1920 Cal 908 (909) (FB) 00 A 
1932 Nag 148 (150) : 28 Nag LR 184 00 A 
1915 Mad 1152 (1154) (DB). 

(2) Section 19, Explanation — The insurer 
cannot avoid a contract of insurance containing 
misrepresentations not about material facts. A 
1971 Cal 285 (287, 288) : ILR (1974) 2 Cal . 
496. 

(3) Whether a particular misrepresentation 
was of such a nature, that it did cause the con¬ 
sent of the person, to whom it was made, or 
whether it was of such a nature that his con¬ 
sent was, in no way, affected by the misrepresen- 
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Section 19 — Note 5 (contd.) 

tation is a question of fact. A 1921 Mad 198 

(198) (DB). 

(4) Illustration (b) to Section 19 is not exhaus¬ 
tive of the class of cases which could come 
under that explanation. A 1921 Mad 198 (198) 
(DB). 

(5) Where the fact of minority of one of the 
parties to a contract is known to the other, the 
misrepresentation by the minor as to his age is 
not such a fraud as would vitiate the contract, 
and the explanation would cover such a case, 
irrespective of the consideration whether the 
principles of estoppel as laid down in Sec. 115, 
Evidence Act, would apply to minors or not. 
(1903) 30 Cal 539 (546) : 30 Ind App 114 (PC). 

(6) Explanation to the section must not be 
taken as meaning that any subsequent fraud 
will not affect the validity of the original con¬ 
tract as it deals with fraud only so far as it 
affects the free will of the parties at the time 
of entering into contract. A 1915 Mad 1152 
(1154) (DB) °° (1913) 37 Bom 158 (169). 

(7) Where the terms of policy show that the 
averments made as to the state of health of the 
insured in the proposal form were the basis of 
the issue of policy, the insured person, who de¬ 
liberately concealed the fact that he had ..been 
treated for serious illness few months before the 
policy was taken, cannot take advantage of Ex¬ 
planation to Section 19 in view of Section 45 
of Insurance Act (1938). A 1962 SC 814 (820). 

(8) See also Notes on Section 17. 

6. Person entitled to avoid contract.— (1) [f 
a transaction which is voidable is admitted by 
the person, who is entitled to avoid it, it can¬ 
not be questioned by a third party. A 1916 
Cal 924 (925) (DB) 00 A 1956 Andhra 195 (197) 

A 1949 East Punj 277 (280) (DB) 00 (1912) 
36 Bom 37 (41) (DB) °° (1904) 28 Bom 639 
(642) (DB). 

[See also A 1929 Nag 254 (257) : 25 Nag LR 
187 (FB).] 

(2) Where the misrepresentation is merely in 
respect of the contents of the document, the 
transaction becomes voidable. But where it 
relates also to the character of the transaction 
then the transaction is rendered void. A 1977 
Madh Pra 108 (110). 

(3) The right to avoid a transfer or convey¬ 

ance is not a mere personal right but can be 
exercised by heirs or legal representatives of 
person unduly influenced or defrauded, unless 
the person has indicated his election to stand 
by transaction. A 1918 Bom 93 (94) (DB) 00 
A 1977 Him Pra 94 (95>. ' ' ' 

[See also A 1955 Tripura 23 (25).] 

(4) The person who claims a right in the pro- 
perty transferred, only as the successor of the 
transferor cannot challenge the transfer on any 
other ground except fraud committed on the 
transferor. A 1954 Ajmer 64 (65). 

7. Remedies under the section.— (1) Th^re 
are only two remedies open to the party to a 
contract under the section. They are (i) to 
3' d 'h contract before the expiry of its term 

il, *?, ® r “ orce it as represented. A 1928 

(FR? 37 a ( 1 ?L ( PS ) °° A 1929 Na * 254 (257) 

...A f Raj 167 (170) (DB) °° A 1941 

111 (U3. H4) (DB) °® A 1932 Nag 148 


oo A 

oo 


"A" in the citations 
[Vol. 10] 4 A. M. 42 


(150, 151) °® A 1918 All 74 (76) (DB) 

1917 Lah 173 (175) °° (1881) 5 Bom 92 (98) 

A 1963 All 459 (463) (FB). (It is only when 
the deceived party insists on the performance of 
the contract by the defrauding party that the 
latter can insist on its rights in the contract and 
not otherwise.) 

[See also A 1958 Andh Pra 605 (606, 607) 
(DB).] 

(2) Where a party to a contract treats it as 
voidable and exercises his option, he cannot go 
back to the agreement to enforce it. When he 
not only states that he treats the document in¬ 
corporating the agreement in suit as void but 
proceeds on that footing to make his demands 
°j °* ber Party, though the latter does not 
admit that the former could do so and the 
former party does not, at any time, give up the 
attitude taken by him. he cannot afterwards he 
permitted to enforce the agreement as a subsist¬ 
ing contract. A 1943 Sind 197 (212) (DB) °° 
A 1962 Cal 12 (19) (DB). 

(3) Section 19 does not entitle a party to 

insist on the performance of different contract 
from the one entered into by him. A 1929 Nag 
254 (257) (FB). * 

>4) Where a person is induced by the false 
representations of others to become a partner 
with them, the Court will rescind the contract 
of partnership at his instance and will re¬ 
imburse him with amount paid. A 1921 Lah 
130 (131) (DB). 

[See also ILR (1964) 1 Mad 872 (880, 894). 
(The assent of the plaintiff to the partnership 
was not binding on him as it was obtained bv 
false representation.)] 

(5) Relief cannot be granted when fraudulent 
or illegal object has been carried out and both 

408 (409MDB) Pari deHct °* (1911) 15 Cal WN 

(6) Where the parties have made an agree¬ 
ment and one party records it erroneously, the 
other party, if he knows at the time that there 
is an error, acts fraudulently, if he seeks to take 
advantage of that error, and cannot be allowed 
to enforce it. A 1934 Cal 778 (779) 

(7) After commencement of winding up pro¬ 
ceedings of a company, a share-holder cannot 
have his contract to take shares set aside on 
the ground of fraud or misrepresentation unless 
he has not only repudiated his shares, but also 
taken proceedings to have his name removed or 
asserted his right to repudiate them in an action 
by company to enforce calls upon him before 
liquidation. Even if the contract was voidable 
on the ground of fraud or misrepresentation if 
the applicant had ratified it he was debarred 
from questioning it. A 1918 Lah 94 (95). 

' 8) A person induced by fraud to enter into 

® u °P traCt f ca ? obta * n remedy by rescission only 
when restoration of the parties to status quo 
is possible Otherwise he has a remedy by way 

89MDB) f ° r damages ’ < 191 °) 37 Cal 81 (88. 

^ Agreement of sale — Non-disclosure of 
matenal defects in property and title — Amounts 

r,Vhi- "^Presentation — Vendee’s 

689 rescind contract ILR (1974) 1 Delhi 

** 0) Misrepresentation about subject-matter of 

contract made pot in the contract but collaterally 


stands for AIR 
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a [19A. Power to set aside contract induced by undue influence. — When 
consent to an agreement is caused by undue influence, the agreement is a 
contract voidable at the option of the party whose consent was so caused. 

Any such contract may be set aside either absolutely or, if the party 
who was entitled to avoid it has received any benefit thereunder, upon such 
terms and conditions as to the Court may seem just. 

Illustrations 

(a) A’s son has forged B*s name to a promissory note. B, under threat 
of prosecuting A’s son, obtains a bond from A for the amount of the forged 
note. If B sues on this bond, the Court may set the bond aside. 


Section 19 — Note 7 (contd.) 

— Remedy is claim for damages for breach of 
the collateral contract, if any. A 1915 PC 113 
(114). 

(11) Avoidance of contract based on fraud—. 
Defrauded party can avoid contract by alleging 
fraud in his written statement if suit is filed by 
the other party to the contract. A 1978 Cal 
235 (238). 

(12) Where both the parties to a sale and 
purchase of car was under a bona fide mistake 
that the price which was then paid was the 
correct controlled price, there is no question of 
the purchaser having been induced to buy the 
car by any misrepresentation. Hence, it is not 
necessary for the purchaser to avoid the con¬ 
tract, return the car and claim back the entire 
amount. The case would be covered by Sec¬ 
tion 72 and he can get back the excess paid. 
A 1952 Mad 779 (780, 781). 

(13) The law has made a distinction between 
voidable transactions and void transactions based 
on the reason, that while in the case of the 
former a decree of Court rescinding the con¬ 
tract on the ground of fraud, coercion or undue 
influence is necessary to revest the title to the 
properties which passes to the transferee on the 
execution of the deed, such a procedure is not 
necessary in the case of void transactions be¬ 
cause they do not vest any title at all in the 
transferee. A 1953 Mad 611 (612) (DB). 


8. Rescission of contract — Effect.— (1) When 
a voidable transaction is avoided, the avoidance 
is effective not from that date but from the 
date of the original transaction itself. One effect 
of the avoidance is to get rid of the transaction, 
with the result that in law it is as if the tran- 
saction had never taken place. A 1957 Mad 
451 (452) (DB) 00 A 1963 All 459 (463) (FB). 

(2) Section 19 does not require that an agree¬ 
ment shall be rescinded in a particular form. 
Notice of rescission of a contract by the de¬ 
frauded party to a bank, acting as the agent 
of the defrauding party, in course of its busi¬ 
ness is notice to defrauding party. A 1963 All 
459 (462) (FB). 

(3) See also under Section 64. 


9. Plea of fraud.— (1) In cases of accom¬ 
plished fraud if only one party acts fraudulently, 
ne cannot be allowed, as plaintiff or defendant, 
to plead his own fraud. A 1941 Bora 274 (278) 
(FB) 00 A 1941 Nag 357 (361) (DB) 00 A 1936 
Mad 630 (631) 00 A 1926 Mad 631 (632) oe 
(1871) 15 Suth WR 273 (274) (DB). 

[But see A 1959 Pat 505 (507, 508) : 1959 
Pat LR 171.] 


(2) Where both parties are equally fraudu¬ 
lent, the Courts will refuse to enforce the 
fraudulent transaction, with the result that — 
(a) where the plaintiff seeks relief on the allega¬ 


tion and on the basis of joint fraud, his suit 
will be dismissed; and (b) where he seeks re¬ 
lief by suppressing the fraud, the defendant can 
plead ana prove the common fraud to defeat 
the plaintiff’s claim. A 1941 Bom 274 (278) 
(FB) 00 A 1940 Pat 379 (380) (DB) 00 A 1935 
All 799 (801) 00 A 1926 Nag 259 (260). 

(3) A fraud cannot be pleaded successfully 
against an innocent person. It is only where 
the attempted fraud has been wholly or partially 
carried into effect that the Court will give effect 
to the fraudulent transaction as between trans¬ 
feror and transferee. A 1923 All 164 (164) 

A 1960 Madh Pra 323 (329) (DB). 

(4) - A person whose consent has been brought 

about by fraud is entitled to resist the claim 
under die contract by pleading fraud even 

though he may not have himself sued to set 

aside the transaction, and is not precluded from 
urging the plea in defence by the lapse of 

time. (1904) 28 Bom 639 (642) (DB). 

J 5) In cases of fraud as in cases of undue 
uence and coercion the parties’ pleadings 
must set forth full particulars and the cases 
can be decided only on the particulars as laid. 
There can be no departure from them in 

evidence. A 1955 Tripura 23 (24) 00 A 1969 SC 
552 (554). (Plea under Section 19 cannot be 
raised as new plea in appeal filed under Arti¬ 
cle 138.) 


(6) Although the plaintiff fails to substantiate 
his plea of misrepresentation, still that will not 
disentitle him from getting such relief as under 
the circumstances proved, he is entitled to. 
The suit need not be dismissed on account of 
such failure. A 1931 Nag 63 (65). 

(7) If an illiterate person who is otherwise 
worldly-wise proves that the deed was not at 
all read out to him in case where he is ac¬ 
quainted with the language of the deed or was 
not properly explained to him when he is un¬ 
acquainted with the language of the deed and 
as such alleges that he did not know what the 
deed was about then the onus shifts to the 
person who procures the execution of the deed 
to prove that the executant knew of the con¬ 
tents of the deed or were explained to him. 
(1962) 66 Cal WN 254 (260). 

SECTION 19A — SYNOPSIS 


1. Scope. 

2. C. P. and Berar Amendment — Champer- 

tous agreements. 

1. Scope.— (1) Court has power to interfere 
and relieve a defendant against unconscionable 
transactions under this section. (’07) 31 Bom 
348 (352). 

(2) Plea of undue influence cannot normally 
be established at the same time as a plea ot 
misrepresentation — But they may relate to 
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(b) A, a money-lender, advances Rs. 100 to B, an agriculturist, and, by 
undue influence, induces B to execute a bond for Rs. 200 with interest at 6 
per cent, per month. The Court may set the bond aside, ordering B to repay 
the Rs. 100 with such interest as may seem just.] 

[Malaysian Contract Act 1950, S. 20.] 

[a] Inserted by Indian Contract Act (Amendment) Act, 1899, S. 3, 

STATE AMENDMENT 

Section 19-B 
Madhya Pradesh : 

After Section 19A of the Indian Contract Act, 1872 (9 of 1872), insert the fol¬ 
lowing sections :— 


Section 19A — Note 1 (contd.) 

two different and distinct aspects or stages. ILR 

(1974) AP 1102. 

(3) No contract can be avoided merely on 
the ground that it embodies an unconscionable 
bargain unless undue influence can be proved 
by the plaintiff. 1913 Punj LR No. 305, p. 1027 
(1031) (DB). 

(4) Rights and liabilities of lessor and lessee 
—r Conditional transfer by lessee — Acceptance 
of part payment by lessor from transferee in 
discharge of lessee’s liabilities — Failure of 
transferee to discharge debt of lessee within 
stipulated time entitles lessee to recover posses¬ 
sion according to agreement in absence of pri¬ 
vity of contract between lessor and transferee. 
A 1973 SC 2065. 

(5) Allegations in plaint showing contract only 
voidable and not void — Plaintiff must make a 
prayer for its avoidance. ILR (1973) 2 Cal 508. 

(6) Where a transaction is made between two 
parties under circumstances, giving an unfair 
advantage to the dominating party, that transac¬ 
tion cannot be upheld in a Court of law. A 
1931 Nag 63 (65). (Sale.) 00 A 1956 All 439 
(443, 444) (DB) 00 A 1947 Oudh 89 (91) 00 A 
1938 Rang 264 (266, 267) (DB) 00 (1902) 5 
Oudh Cas 256 (264, 265) 00 A 1966 Andh Pra 
104 (107) 00 A 1961 Mad 190 (194) 00 A 1973 
Madh Pra 252. 

(7) Acknowledgment of liability to pav cer¬ 
tain sum is not binding, when the executant 
signed it under intimidation. A 1921 Lah 362 
(363). 

(8^ The Court interferes to set aside gifts both 
where undue influence had been expressly used 
and also where a presumption of such influence 
arises from the relations between the parties 
but on the ground of different principles. A 1954 
Trav-Co 407 (413) (DB). 

(9) Gift-deed impeached on ground of undue 
influence — Precise nature of the influence 
exercised, manner of use of the influence and 
the unfair advantage obtained by the other has 
to be pleaded. A 1972 Him Pra 33. 

(10) Any person who has derived from an- 
other an interest which had been obtained bv 
me other person by undue influence cannot re- 
tain it. But where he is a transferee for value 
without notice he will not be affected bv the 

(194) A 1948 Cal 84 (95) °° A 1961 Mad 190 

R.,VJo In r . the ^ proceeding under Order 23, 
Rule 3 of the Civil P. C. For recording the com¬ 
promise of the suit the Court cannot set aside 

° n th ‘‘ S round of undue influence 

by -i pa r ty ,^ rt ’ hi * reme dy is to file a 
regular suit. A 1953 Hvd 62 (63) (DB) 


(12) It is not open to a lessor to contend in 
the proceeding under the Land Acquisition Act 
for the apportionment of the compensation be¬ 
tween him and the lessee that the lease having 
been executed by him under undue influence is 
not valid. He must avoid the lease by sepa¬ 
rate proceeding. A 1958 Cal 56 (64). 

(13) A plea under the second clause of Sec¬ 
tion 19-A ma>i be allowed to be raised in se¬ 
cond appeal and second appellate Court mav 
impose such terms and conditions as may seem 
just to any order for the contract being set 
aside. A 1925 All 783 (784) (DB). 

1 14) ‘Undue influence, though separately treat¬ 
ed in Contract Act. is only a branch of a fraud 
ui equity and invites same relief as fraud. A 
1916 Bom 275 (27T) (DB). 

(15> Transfer of immovable property without 
consideration. by a widow having absolute 
interest in the property — Donee getting settle¬ 
ment deed executed after taking the widow 
from her village to Madras — Settlement deed 
challenged by heirs of donor on ground of undue 
influence — Donee must prove that the deed 

was voluntary and without undue influence _ 

Evidence showing that widow never had anv 
independent advice in executing the deed — 
Settlement deed, held. vitiated bv undue 
influence. A 1972 Mad 413. 

(16) Contract procured by undue influence 
on*V a voidable one and onlv gives the 
under undue influence, a right of choice or eiec^ 
tion. A 1943 Cal 162 (165). 

(17) Where the donor and the donee both 
afhini the gift as valid and with free consent 
of parties, it is difficult to hold that, neverthe¬ 
less the transaction is void owing to exercise of 
undue influence by one on the other. A third 
party has no locus standi to assail the gift on 
basis of undue influence as under Section 19-4 

fnfl, r ,l« SaCtl0, i CHn u e avoided 0,1 basis of undue 
influence only at the option of the party whose 

P“ 358 ?3fiOV b> Und “ milenCe 1977 

(18) The right which a party to a bond has 

it"*"on S th^ 10n 19 '^ °r th< * Contract Act to avoid 
it on the ground of undue influence is also 

SfTcM ,,nd r Section 130. Transfer of Pro- 

A WfiOV of the ho,ld from him. 

A 1936 Oudh 105 (106) (DB). 

and 9 :in Ct r 1 ?' A ,ays dwwn th <‘ general law 
and even though a party mav lie a Muliam- 

he c n n avoid the contract on the ground 
of undue influence. A 1964 Raj 250 (254) 

(20) Question of validity of lease on ground 
of undue influence — Cannot he raised in land 
acquisition proceedings. A 1958 Cal 56 (64). 


IS 

person 
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"19-B. Definitions of maintainer and champertous agreement.— (a) 

"Maintainer” means a person who gives assistance or encouragement to one 
of the parties to a suit or proceeding and who has neither an interest in such 
suit or proceeding nor any other motive recognized by law as justifying his 
interference. 

(b) ’Champertous agreement* means an agreement whereby the nominal 
plaintiff agrees with the maintainer to share with or give to him a part of 
whatever is gained as the result of the suit maintained. 

19-C. Power to set aside champertous agreement.— A champertous 
agreement may be set aside upon such terms and conditions as the Court may 
deem fit to impose”. 

—C. P. and Berar Indian Contract (Amendment) Act (15 of 1938), Sec. 2. 
(Note: This Act has been extended to the whole State of M. P. by M. P. Act 
23 of 1958. In its application to Vidarbha region of Maharashtra State, it has 
been repealed by Maharashtra Repealing and Amending Act (26 of 1963), S. 2 
and First Sch. (4-6-1963). ) 

20. Agreement void where both parties are under mistake as to matter of 
f flC t.— Where both the parties to an agreement are under a mistake as to a 
matter of fact essential to the agreement, the agreement is void. 


Section 19A — Note 1 (contd.) 

(21) See also under Section 16. 
Limitation. 


(22) Suits under Section 19-A to avoid con¬ 
tracts on the ground of undue influence are 
governed by Article 91 of the Limitation Act. 
A 1934 All 507 (511) (DB) 00 A 1952 Punj 224 
(226). 

(23) Suit to set aside an instrument obtained 
by undue influence — Instrument is voidable 
and suit to set it aside must be brought within 
three years from its date. A 1974 Mad 36. 

(24) A gift deed executed by an old and 
illiterate widow on the representation of the 
only near relation who has been living with 
her that it is only a deed of management in his 
favour is void and need not be set aside by her. 
A 1951 Him Pra 54 (54, 55). 

(25) Where the suit is really one for avoid¬ 
ing a contract on the ground of undue influence, 
the plaintiff cannot evade the provisions of the 
law of limitation by framing the suit as one for 
possession alone. A 1934 All 507 (511) (DB). 

(26) Suit in ejectment by donees —» Defence 
that gift was not valid and did not pass any 
title to the donees — Held, S. 19-A of the Con¬ 
tract Act or Article 91 of the Limitation Act 
did not apply to the defence. A 1962 Pat 168 
(176> (DB). 


2. C. P. and Berar Amendment — Champer¬ 
tous agreements.— (1) A champertous agreemen 
unless it can be avoided on the ground ot public 
policy because it is extortionate or unconscion¬ 
able or inequitable is not void under the jaws 
in India. A 1952 Nag 195 (196X 

(2) After Sections 19-B and 19-C were added 
to the Act in Central Provinces and Berar by 
the C. P. and Berar Indian Contract (Amend¬ 
ment) Act of 1938 the Courts in those Provinces 
got the power to set aside a champertous agree¬ 
ment on such terms and conditions as it may 
deem fit to impose. A 1952 Nag 195 (196). 

(3) Section 19-C does not render the chano- 
pertous agreements void or voidable. It only 
confers a power on the Courts to be judicially 
exercised to set aside such agreements. A 

Na ^ut 9 see 1 A 7) i958 Madh Pra 417 (422).] 


(4) Where a money-lender enters into an 
agreement to render assistance not because he 
has any common interest with the party nor be¬ 
cause he is related to the party but only with 
the object of monetary gain the agreement is 
only a champertous agreement. A 1952 Nag 195 
(197) 00 A 1958 Madh Pra 417 (422). 

SECTION 20 — SYNOPSIS 

1. Applicability and scope. 

2. Mutual mistake of fact renders contract 

void. 

3. Mistake must be of material fact. 

4. Mistake must be about existing fact. 

5. Mistake of fact. 

1. Applicability and scope.— (1) A plaintiff 
seeking the equitable remedy of rectification or 
cancellation or a defendant against whom an 
equitable remedy is sought can plead mutual 
mistake. A 1931 Mad 785 (786) (DB). 

(2) Mistake of fact should be pleaded in the 
written statement and in the absence of any 
plea the question cannot be allowed to be 
raised. A 1943 Pat 327 (337) (DB). 

(3) A plea of mutual mistake cannot be raised 
for the first time in appeal. A 1940 Pat 516 
(533) (DB) 00 A 1963 Orissa 217 (219). 

(4) When there has been a conveyance, the 
plea is not available to a vendee, bound by the 
rule of caveat emptor, that the vendor was 
labouring under a mistake regarding the quan¬ 
tum of his rights over the property conveyed. 
1963 Ker LJ 400 (DB). 

(5) Where the subject-matter of the contract 
is substantially obtained. Section 20 will not 
apply. A 1927 Rang 90 (91). 

(6) A compromise decree can be set aside 
under Section 20 if the agreement embodied 
therein was brought about by the mistake of 
both parties and the Court as regards its sub¬ 
ject-matter. (1881) 6 Cal 687 (705, 706) (DB). 

[But see A 1937 All 731 (735) (DB).] 

(7) Mortgage suit — Compromise —- Mort- 
gagee agreeing to take 25 bighas of land 
Commissioner by mistake induced by mortgagor 
giving only 10 bighas to mortgagee in partition 
— Suit by mortgagee to set aside decree -— 
Decree held could be modified. A 1930 Pa 
155 (157) (DB). 
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Explanation.— An erroneous opinion as to the value of the thing which 
forms the subject-matter of the agreement is not to be deemed a mistake as 
to a matter of fact. 

Illustrations 

(a) A agrees to sell to B a specific cargo of goods supposed to be on its 
way from England to Bombay. It turns out that, before the day of the bar¬ 
gain, the ship conveying the cargo had been cast away and the goods lost. 
Neither party was aware of the facts. The agreement is -void. 

(b) A agrees to buy from B a certain horse. It turns out that the horse 
was dead at the time of the bargain, though neither party was aware of the 
fact. The agreement is void. 

(c) A, being entitled to an estate for the life of B, agrees to sell it to C. 
B was dead at the time of the agreement, but both parties were ignorant of 
the fact. The agreement is void. 

[Malaysian Contract Act 1950, S. 21.] 


Section 20 — Note 1 (contd.) 

(8) The question whether a contract is void 
ab initio on the gTound of mutual mistake as 
to a matter essential to the contract cannot be 
referred to arbitration by invoking an ordinary 
arbitration clause contained in the contract. ILR 
(1948) 2 Cal 171 (188): 

(9) There are two types of mistakes in a con¬ 
tract (i) those which prevent there being a bind¬ 
ing consent to a particular transaction; and (ii) 
those which consist in a failure to express cor¬ 
rectly in a written document the intention of 
the parties with regard to a particular transac¬ 
tion. If the mistake is unilateral no relief can 
be granted. But in cases where one party has 
committed the error or mistake in reducing such 
terms and conditions in the written document 
itself, the defendant would be allowed to take 
the point of mutual mistake in the document in 
its written statement. Under such circum¬ 
stances, the Courts have granted equitable relief 
by way of rectification of the written document 
without vitiating the whole contract. (1969) 1 
Comp LJ 153 (Cal). 


(10) A contract can certainly be avoided on 
the ground of mistake of fact but the same 
principle does not apply to a decree. A 1966 
J & K 45 (51). 

(11) Mistakes in the formation of contracts 
may be of three kinds, namely, unilateral mis¬ 
take, mutual mistake and common mistake. In 
a case of unilateral mistake, the contract is void. 
In a case of mutual mistake, the contract is 
void. In a case of common mistake both the 
contracting parties make the same mistake. A 
1960 All 420 (422, 423) (DB). 


2. Mutual mistake of fact renders contract 
void.— (1) In order to make agreement void 
both parties must be under mistake of fact A 
1923 Sind 25 (28). - ' 

(2) To attract Section 20, the mistake must 
be mutual. A deliberate misrepresentation on 
P^ rt °f the defendant is inconsistent with a case 
of the defendant being under some mistake. It 
is not, therefore, possible to reconcile a case of 
misrepresentation with a case of mutual mis¬ 
take. 1977 All LJ 880 (882). 

(3) Unilateral mistake does not enable party 
to avoid contract. ILR (1955) Mys 154 (158) 

, 1958 Andh Pra 533 (539) < DB ) °° (1948) 

°° (1904) 28 Bom 421 

aaI ( S B) A 1966 I & K 45 (50) 00 A 1958 
Andh Pra 533 (539) (DB). 


(4) Where the absence of knowledge is all on 
one side and the other party is aware of the 
true position but refrains from communicating 
his knowledge to the other that is not a case 
which would be covered by Section 20. A 1950 
Lah 106 (116, 117) (DB) 00 A 1936 Oudh 97 
(100) (DB) 00 A 1933 Rang 79 (81) (DB). 

(5) Where both parties are aware of the true 
position no question of mistake can arise. 1893 
Pun Re No. 62 p. 279 (283) (DB). 

(6) Where the parties to a contract for sale 
with full knowledge of the right of the lessee 
to receive value of improvements deliberately 
omit to provide for the same in their contract it 
cannot be said that the contract is vitiated by 
the mistake of parties. A 1954 Trav-Co 10 (24) 
(DB). 

(7) An agreement entered into under a mis¬ 

take and misapprehension as to the relative and 
respective rights of the parties thereto is an 
agreement which has proceeded on a common 
mistake. A 1917 Cal 786 (789) (DB^ 00 A 
1952 Nag 2 (3) 00 A 1952 Pat 393 (402. 403) 

(DB). (Reversed in A 1954 SC 165 on another 

point.) 00 A 1937 Pat 65 (71) (SB) 00 A 1918 
Mad 395 (395) (DB). 

(8) Where a car was sold and purchased at a 

certain price both the seller and the purchaser 
believing that price to be the proper controlled 
price it was held that the purchaser could treat 
the transaction as void on the ground of mutual 
mistake, return the car and recover the money 
paid by him as its price. A 1955 Mad 662 
(663) (DB). (A 1952 Mad 779. Reversed.) 

(9) The party who complains that the price 

mentioned in the written agreement of sale does 
not represent the price which was agreed to by 
him may bring a suit under Section 20 to avoid 
the contract on the ground of mistake as to the 
pnce. A 1930 Rang 12 (12). 

(10) Agreement whereby the lessee of a 
mining lease agreed to pay enhanced rovalty on 
basis of market price Is void when (here was a 
mutual mistake in ascertaining the basis of the 
market price. 1960 BLJR 105. 

(11) A compromise based on mutual mistake 
ot tacts between Government and government 

* er incL “ c vitiated by mutual mistakes. 

A 1965 Mys 244 (248) (DB). 

__ ?* Mistake must be of materia] fact.— (1) 

Where there is a mutual mistake as to a fact! 
which goes to the root of the contract, and 
frustrates the object of the agreement. Sec. 20 
wiii apply and the agreement is void. A i933 
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Section 20 — Note 3 (contd.) 

Rang 79 (81) (DB) 00 A 1950 Lah 106 (116, 
. 117) (DB) 00 A 1950 Mad 146 (148) 00 A 1936 
Oudh 97 (100) (DB) 00 A 1935 Mad 287 (287) 
00 A 1926 Nag 435 (439) 00 A 1920 Oudh 31 
(33) 00 A 1918 Sind 41 (44) (DB) 00 (1903) 65 
Punj LR 307. 

[But see A 1960 All 420 (422, 423).] 

(2) Accord and satisfaction — Agreement by 
purchaser to receive a certain amount in full 
satisfaction of his claim against seller for non¬ 
delivery of goods — Both purchaser and seller 
under mistake of essential fact in calculating the 
said amount — Agreement is void — Purchaser 
entitled to receive balance. A 1979 Mad 267 
(271, 272) : (1979) 2 Mad LJ 304. 

(3) Where terms of contract are understood 
bv parties in different sense, contract is void. 
A 1926 Nag 435 (439) 00 A 1933 Pat 579 (581) 
00 (1904) 28 Bom 421 (425) (DB). 

(4) A contract of sale and purchase of land 
for building purposes is void under Section 20 
on the ground of mutual mistake on an essential 
matter where both the parties have proceeded 
in the belief that the land in point of its area 
satisfied the requirements of the municipal bye¬ 
laws while in fact it was not so. A 1947 All 
332 (334) (DB). 

(5) Where a person impersonating the real 
owner forged his signature to mortgage and also 
in the deed of transfer by mortgagee by a 
similar forgery covenanting good title, it was 
held that the transferee and mortgagee were 
under a mistake as to the essential fact that the 
real owner had executed the mortgage. A 1916 
Bom 209 (210) (DB). 

(6) Where parties agree to purchase or sell 
a specific article and it happens that at the 
time of the agreement the article is not in 
existence, there is a common mistake as to an 
essential fact and the agreement is void. A 
1921 Bom 49 (51) (DB) 00 A 1948 Pat 345 (.348, 
349) (DB). 

(7) Where a lease is taken and granted on 
the wrong assumption that the land was at the 
disposal of the grantor it was held that lease 
attracted the provisions of Section 20, Contract 
Act. 1949 Bur DR (HC) 625 (631) (DB). 

(8) Wrong assumption of the parties as to the 
character of the subject-matter leading them to 
enter into a contract by which one of them re¬ 
linquishes his claim thereto is a common mis¬ 
take as to an essential matter of the agree¬ 
ment. (1950) 8 T&K DR 204 (211, 212) (DB). 

(9) Where the parties entered into a settle¬ 
ment under Bombay Act 7 of 1863 under the 
mistaken belief that one of them was a superior 
holder of all lands in the village the agreement 
is void on the ground of common mistake on a 
matter essential to the agreement. (1892) 17 
Bom 407 (412, 413) (DB). 

(10) For an agreement between two parties 
that one of them would not file an appeal if 
the other would give up his cost the existence 
of the right of appeal on the date of the agree¬ 
ment is matter essential to the agreement. Hence 
if the parties enter into such an agreement in 
ignorance of the fact that the right had become 
barred bv limitation there is a mutual mistake 
of fact as to a matter essential to the agree¬ 
ment. A 1939 Dah 511 (512). 

(11) A compromise entered into without know¬ 
ing that the suit had already been decided in 
favour of one of the parties is void under Sec¬ 
tion 20. A 1919 Cal 330 (330) (DB). 


(12) If the parties are at mistake as to the 
subject-matter which is dealt with by their con¬ 
tract they are not ad idem as to the subject- 
matter and hence there can be no real agree¬ 
ment between them. A 1930 Pat 155 (157) 
(DB): 

(13) A mistake not as to the subject-matter of 
the contract but only as to its quality does not 
render the contract ab initio void. (1948) 52 
Cal WN 858 (864). 

(14) Where there is no mistake in the minds 
of the parties as to the identity of the subject- 
matter of tiie contract a mere misdescription of 
the same in the deed will not render the con¬ 
tract void. A 1924 Pat 359 (361) (DB). 

(15) The subject-matter of a separate warranty 
in a contract is not an essential part of the con¬ 
tract. (1907) 30 Mad 284 (290) (DB). 

(16) The existence of a notification for the ac¬ 
quisition of the land under the Town Improve¬ 
ment Act is not a material defect either in the 
property or the seller’s title therein that the 
parties* ignorance of the same would in any 
way affect the enforceability of the contract of 

sale. A 1950 Dah 106 (115) (DB). 

[But see A 1923 Cal 641 (643, 644).] 

(17) In a lease of land for colliery purposes 
the exact extent of the land is not an essential 
element and therefore the fact that the parties 
relying on reputation wrongly assumed its ex¬ 
tent to be greater than it really was cannot 
vitiate the contract. A 1929 Cal 547 (548) 
(DB). 

(18) Where a loan was taken after a ship had 

sailed out on a voyage on the risk or security 
of the ship and its repayment was fixed on a 
date after the expiry of certain months from the 
date of its setting sail, it was held that the loss 
of the ship after a few days of its sailing and 
some time prior to the date of the transaction did 
not attract Section 20. (1902) 25 Mad 561 (566) 

(DR). , . 

(19) The non-existence of the goods on the 
date of insurance would attract the provisions 
of this section only when the parties intend to 
cover the risk prospectively. A 1954 Bom 148 
(151) (DB). 

(20) Parties to a compromise cannot be said 
to be under a mistake of fact essential to the 
agreement because the muafi had been forfeited 
by the State before the compromise was arrived 
at and parties were unaware of it, when the 
existence or otherwise of the muafi was not a 
condition precedent to the execution of the com¬ 
promise or otherwise essential to it. A 1957 
Him Pra 11 (14). 

(21) The essence of a compromise by which 
one party abandoning his plea of title agrees 
to hold the land as lessee from the other is the 
recognition of an antecedent title in the latter 
and the actual existence of such title in the 
other is not a fact essential to the agreement 
Hence mistake in respect of the title would not 
make the agreement void. A 1927 Oudh 198 
(199) (DB). 

(22) Where the seller sold certain goods to 
the purchaser to be delivered at the latter’s 

lace and handed over to him a note ordering 
is agent at the purchaser’s town to deliver the 
goods to the purchaser the fact that they were 
not aware then that the agent had already des¬ 
patched all the goods back by rail to the seller 
was held would not amount to a mutual inis- 
take which would entitle the seller to repudiate 
the contract. A 1927 Bom 514 (515) (DB). 
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21. Effect of mistakes as to law.— A contract is not voidable because it 
was caused by a mistake as to any law in force in a [* * *] India; but a mis¬ 
take as to a law not in force in a [* * *] India has the same effect as a mis¬ 
take of fact. 

*>[ • • * a a 

Illustration 

A and B make a contract grounded on the erroneous belief that a parti¬ 
cular debt is barred by the Indian Law of Limitation : the contract is not 
voidable. 

c [ * * * • • *] 

[Malaysian Contract Act 1950, S. 22.] 

[a] Words 'any province of* which were substituted for 'British*, by A. C. A. O., 

1948, omitted by A. L. O., 1950. 

[b] Para. 2 which was inserted by the A. O., 1937 and amended by the A. C. A. O., 

1948 was omitted by A. L. O., 1950. 

[c] Second illustration was repealed by the Repealing and Amending Act 1917 

(24 of 1917), S. 3 and Sch. II. 


Section 20 (contd.) 

4. Mistake must be about existing fact.— (1) 
A contract will be rendered void only when tne 
mistake is as to an existing fact and not if it 
is as to a future event. A 1948 Cal 257 (201) 
(DB) 00 (1879) 3 Bom 154 (158) (DB). 

(2) Grant by outgoing ruler after signing 
covenant of merger — Subsequent order making 
grant subject to ratification by successor Govern¬ 
ment — No such ratification by any successor 
Government — Grant held not valid — It could 
not pass title to grantee. ILR (1970) Madh Pra 
136. 


(3) Where on the representation made by the 
Government that it had the right to cancel an 
existing lease and grant a fresh lease to another 
a party entered into a contract with it the fact 
that subsequently it was judicially decided that 
the Government had no right to cancel the 
prior lease would not entitle the Government 
to plead that the contract was void on the 
ground of mistake and refuse to perform that 
which was possible still. A 1954 SC 165 (168). 
(A 1952 Pat 393, Reversed.) 

(4) Where on the date of a compromise was 
effected between the parties on the assumption 
that a particular right belonged to one of them 
and there was every justification for that belief 
the compromise would not attract the provisions 
ot Section 20. A 1934 Oudh 442 (444) 00 A 

nolS 9^ 54 (68) < DB > °° A 1927 Oudh 198 
(ub). 


(5) Though Section 20 deals only with com¬ 
mon mistake, as to a matter of fact essential to 
the agreement and does not cover cases of 
frustration yet the general principle of frustra¬ 
tion may be imported into by construction so 
as to cover such cases also. A 1921 Cal 509 
(514) (DB). 

5. Mistake of fact.— (1) A mistake regarding 
oje title of the contracting party is a mistake 
of fact A 1952 Pat 393 (403) (DB). (Reversed 
^another point in A 1954 SC 105.) 

(2J Mistake as to matter of fact— 

following are the four main types of 
operative mutual mistakes which make the 
Agreement void :— 

(1) Mistake regarding the existence of the 

subject-matter of the contract. 

(2) Mistake as to the title. 


(3) Mistake as to the substance of the thing 

contracted for and 

(4) Mistake as to any false and fundamental 

assumption going to the root of the con¬ 
tract. ILR (1970) 1 Cal 459. 

(8) Mistake of fact — Mistake going to root 
of contract — A contract for procurement and 
supply of rice at controlled price entered into 
on the assumption that the rice would be avail¬ 
able at that price in particular areas of State 
would become invalid when rice is not avail¬ 
able at that price in those areas. ILR (1970) 
1 Ker 529 : 1970 Ker LT 523 (DB). 

(4) The question whether a particular pro¬ 
perty is liable to pay cess or not is not a pure 
question of law but one of fact and law. A 
1947 Cal 70 (73) (DB). 

(5) An error arising upon the construction 
and meaning of a contract is a mistake of law 
and not fact. A 1943 Pat 327 (338) (DB). 

(8) The mistake with regard to the effect of 
the law of registration upon the validity of an 
assignment deed would at the most be a mis¬ 
take of law and not of a fact rendering the 
contract void under Section 20. A 1954 SC 

(168). (A 1952 Pat 393, Reversed on an¬ 
other point.) 


(7) Where the position is too notorious and 
well known to all concerned in the locality that 
the tenants are entitled, as a matter of law to 
pluck, gather and sell the leaves of the Kendu 
trees standing on their tenanted lands to whom¬ 
soever they please, it cannot be said that either 
party to a lease of forest produce of that area 
was under a misconception as to the rights of 

^“(78) gST ° f 411056 A 1981 


a ( ?Ln iS w jl °J. ,aw 18 not covered by S. 20. 
A 1959 Madh Pra 221 (222) (DB). 


SECTION 21 — SYNOPSIS 


1. Scope. 

2. Mistake as to any law. 

3. Mistake a^s to mutual rights. 

4. Compromise made in ignorance of law. 

5. Payment made under mistake of law —* 

See S. 72. 

L Scope.— (1) Section deals only with mis¬ 
takes of law which cause a contract or give 
birth to a contract A 1946 Cal 245 (249). 
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Section 21 — Note 1 (contd.) 

(2) Section 21 is not intenaed to give validity 
to any apparent agreement which does not 
satisfy the conditions of real consent as laid 
down in Sections 10 to 13, Contract Act. A 
1952 Nag 2 (3). 

(3) An innocent mistake of law also is 

governed by Section 21. 1907 All WN 197 

(198) (DB). 

(4) Section 72 applies even when there is 
mistake of law. A 1956 All 383 (384) (DB) *• 
A 1949 PC 297 (301) A 1957 Pat 112 (115) 
•° ILR (1977) 1 Cut 472. 

(5) English common law rule that payment 

made under mistake of law is not recoverable 
does not apply to India. A 1946 Cal 245 (249). 
(39 Cal WN 174, Dissent.) 00 A 1972 Cal 420 
(425). ^ 

(6) Section 72 is not in conflict with Ss. 21 
and 22. A 1972 Cal 420 (427). 

2. Mistake as to any law.—r (1) If a mistake 
of law leads to a formation of a contract. Sec¬ 
tion 21 enacts that the contract is not voidable 
for that reason. A 1949 PC 297 (302) 00 A 

1967 Cal 310 (313) 00 A 1966 J & K 45 (54) 
00 A 1961 Orissa 75 (79) (DB) 00 A 1976 SC 
2243 (2250). 

(2) Change in law is not mistake of law. 
ILR (1970) 1 Cal 459. 

(3) The construction of a contract is a mat¬ 

ter of law — If a party acts under a mistaken 
view of his rights under a contract, he is not 
entitled to any relief. A 1943 Pat 327 (338, 

341) (DB). 

(4) A mortgagee took a mortgage with notice 
of a previous but unregistered mortgage and 
got it registered, under the belief that the lat¬ 
ter mortgage would get precedence over the 
first mortgage being registered first — _ Held 
that this was mistake as to law in force in Bri¬ 
tish India, that Section 21, Contract Act, ap¬ 
plied and that the contract was not voidable. 
A 1933 Lah 836 (838) (DB). 

(5) The mistake with regard to the law of 
registration upon the validity of the assign¬ 
ment deed would be a mistake of law and 
under Section 21 the contract would not be 
void on that ground. A 1954 SC 165 (168). 

(6) Mortgage for an indefinite period — Pro¬ 
vision as to period contravening S. 8 (2), Pun¬ 
jab Alienation of Land Act — Whole mortgage 
neld not void by reason of Section 21. A 1932 
Lah 630 (632) (DB). 

(7) Where by a contract a plaintiff agreed 
to sell certain quantity of meste to the defen¬ 
dant under the common assumption that Jute 
Price Control Order was applicable to meste, 
which was erroneous held that mistake was or 
law and could not make the contract voidable. 
ILR (1948) 2 Cal 171 (177). 

(8) There is neither any provision of statu¬ 
tory law nor any principle of equity which 
furnishes a cause of action to a person who 
enters into a partition of family property under 
erroneous impression of law for getting rid ot 
that agreement. A 1950 FC 142 (164). 

(9) In certain cases, English Courts of Equity 
relieve against agreements induced by an. 
error of law, but the Indian Contract Act spe¬ 
cifically lays down that error of law does not 
vitiate the contract. (1887) 11 Bom 174 (176, 

177) (DB). . r . 

(10) Where the mistake is so tundamental as 
to prevent any real agreement upon the same 


thing in the same sense from being formed, It 
is unmaterial of what kind the mistake was or 
how it was brought about. A 1952 Nag 2 (3) 
** (1950) 8 J & K LR 204 (211) (DB). 

(11) Where a consumer of electricity pays, 
the bill to the Electricity Supply Company 
under mistake that the Company had made 
rules, after all necessary legal preliminaries had 
been gone through, this is not a mistake as to 
any law in force in India and the consumer 
can recover die amount back. A 1939 Pesh 
8 (9). 

(12) If under a mutual mistake of law, one 
party suffered a detriment and the other de¬ 
rived a benefit, which would not have happen¬ 
ed, but for the mistake the latter cannot sub¬ 
sequently claim to dispel the mistake and claim 
a benefit thereby, unless he is prepared to sur¬ 
render the benefit he already obtained under 
the mistake. A 1967 Kerala 190 (192). 

(13) Lease of forest produce — Misconcep¬ 
tion as to whether tenants could be compelled 
to sell Kendu leaves from out of tenanted 
lands to lessee of forest produce — Position 
that they could not be so compelled too noto¬ 
rious and well known — Mistake is one of 
law. A 1961 Orissa 75 (78) (DB). 

(14) If a law does not permit the alienation 
by a tenant of certain kind of his interest in 
the land, the same is not permissible on the 
ground that some one has paid full value for 
acquiring such a right under a mistake. A 
1973 All 288 (290). 

(15) Grant by outgoing ruler after signing 
covenant of merger — Subsequent order mak¬ 
ing grant subject to ratification by successor 
Government — No such ratification by any 
successor Government — Grant held not valid. 
— It could not pass title to grantee. ILR 
(1970) Madh Pra 136. 

3. Mistake as to mutual rights.— (1) Where 
mutual mistake is one of law as to the legal 
rights of any party. Section 21 would apply. 

A 1921 Bom 93 (102). 

(2) The existence of particular private rights 
is a matter of fact though depending on rules 
of law, and for most civil purposes ignorance 
of civil rights is ignorance of fact. (1950) 8 
J & K LR 204 (211) (DB). 

(3) Ignorance of particular rights however, 
excusable, is on the same footing as ignorance 
of general law — Money paid voluntarily with 
a full knowledge of all the facts, cannot be 
recovered. (1936) 164 Ind' Cas 732 (739) (DB) 
(Cal). 

(4) If the mistake of law which is common 
to both the parties to an agreement is of such 
a kind that it is mixed up with certain specific 
facts relating to a particular individual so much 
so that it may be said that as the combined 
effect of the parties* view of law and facts 
they made a mistake at the time of entering 
into the transaction as to the nature of their 
pre-existing private rights, it may be said that 
such a mistake is not a pure mistake -of law 
and the agreement is liable to be set aside as 
having proceeded upon a common mistake. 

A 1950 Mad 146 (148, 149). 

(5) Where certain property is included in a 
partition under a mistaken view that the co¬ 
sharers were entitled to inherent it and it is 
claimed by the lawful heir, the partition can 
be set aside and shares readjusted as private 
right of ownership is a matter of fact though 
it may be result of law and the parties were 
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22. Contract caused by mistake of one party as to matter of fact. A 
contract is not voidable merely because it was caused by one of the parties 
to it being under a mistake as to a matter of fact. 

[Malaysian Contract Act 1950, S. 23.] 

23. What considerations and objects are lawful and what not.— The con¬ 
sideration or object of an agreement is lawful, unless— 

it is forbidden by law; or 

is of such a nature that, if permitted, it would defeat the provisions of 
any law; or 

is fraudulent; or 

involves or implies injury to the person or property of another; or the 
Court regards it as immoral, or opposed to public policy. 


Section 21 — Note 3 (contd.) 

under a mutual mistake and misapprehension 
as regards their respective and relative rights 
in effecting die partition. A 1952 Nag 2 (3, 

(6) Mistakes of parties about right of the 
defendant municipality to acquire land under 
Section 92, Bombay District Municipalities Act, 
is one of fact and not of law. A 1920 Sind 
59 (60) (DB). 

(7) Where widows in a joint Hindu family 
agreed to share. estate equally on the basis of 
erroneous view of law, it was held that the 
agreement was liable to be set aside on the 
ground of common mistake. A 1918 All 74 
(76) (DB), 

4. Compromise made in ignorance of law.—« 

(1) A compromise made by party cannot be 
set aside on the ground that he made it in 
ignorance of law in force in India. A 1936 
Sind 99 (105) (DB). 

(2) Though mistake in law is not a ground 
for setting aside a compromise, there must be 
an absence of all fraud and misrepresentation 
to make the compromise stand. (1909) 1 Ind 

Cas 573 (582) (DB) (Cal). 

5. Payment made under mistake of law— 

See Section 72. - 


Section 22 

(1) A mistake made by a party to a contract 

or by his counsel would be unilateral and 
would fall under Section 22 and cannot be 
used to avoid the contract. 1LR (1955) Mvs 
154 (158) 00 A 1970 Manipur 16 00 A 1967 
Ker 15 (16) 00 A 1963 Orissa 217 (220) 00 

1970 Ker LT 763 00 A 1970 Manipur 16 (21). 

(2) The mere circumstance that the contract 
was caused by one of the parties to it being 
under a mistake as to a matter of fact, will 
not make the contract voidable. (1885) 9 Bom 
358 (361) (DB). 

(3) Any proceeding or order cannot be re¬ 
opened on the ground of mistake of fact of 
one of the parties to it. A 1929 Cal 670 (672) 
(DB). 


(4) The mistake due to negligence of one of 
the parties is not sufficient to relieve that party 
of his own agreement. A 1929 Cal 670 (672) 

(t>B). 

(5) When a written contract has been signed 
by the parties, the party alleging that it has 
been erroneously recorded and that he signed 
*t under a mistake, must establish that fact be¬ 
yond all doubt. A 1934 Cal 778 (779). 

If a person signed in blank an agreement 
Jrtuch he knew would be completed by some 
other person, it was not open to the signatory 


to say that he did not consent to whatever 
figures the completed document contained. 
1976 (2) WLR 64 (70). 

(7) Contract cannot be avoided on the ground 
that it became more onerous than what the 
seller considered it to be, on account of an in¬ 
crease in duty. A 1925 Sind 80 (82) (DB). 

(8) The plaintiffs required a steamer to sail 
from Jedda ‘fifteen days after the Haj’ to con¬ 
vey pilgrims to Bombay. They chartered 
steamer from the defendants. The defendants 
contracted only with respect to English .date. 
The plaintiffs were under the belief that the 
date corresponded with fifteenth day after the 
Haj. On finding the mistake, the plaintiff 
brought a suit to rectify an alleged mistake — 
Held that as the mistake was on the plaintiff’s 
part there could not be rectification. (1892) 16 
Bom 561 (566). 

(9) A kabuliat, at an enhanced rate of rent 
was executed under a mistake of fact as to 
the title of the executant. It was acted upon 
and on the basis of it a claim for ejectment 
was resisted successfully — Held, as there was 
no fraud or misrepresentation the kabuliat was 
binding upon the heir of the executant. (1911) 
10 Ind Cas 343 (344) (All). 

(10) Party signing a contract written in un¬ 
known language cannot plead ignorance of its 
terms. A 1928 Sind 97 (98). 

(11) Where one of the parties to an agree¬ 
ment knows a fact which makes his bargain an 
advantageous one and that fact is unknown to 
the other party, the latter remains bound by 
the contract unless the former is obliged to 
disclose it. A 1933 Rang 79 (81) (DB). 

(12) Where the party assailing the contract 
does not seriously suggest that it was vitiated 
by mutual mistake but alleges that he was 
labouring under mistake as to the nature ot 
work to be done under the contract that would 
not under the section entitle him to avoid the 
contract. A 1958 Andh Pra 533 (539). 

(13) Where weighing is required for fixing 
and ascertaining the price of goods, property 
in goods does not pass to the buyer until the 
weighing is done notwithstanding that the 
obligation to weigh the goods is on the buyer. 
1971 Raj LW 19. 

SECTION 23 — SYNOPSIS 

1. Scope and applicability. 

2 . Unlawful consideration or object. 

3. "Forbidden by law.” 

4. Excise Contracts. 

5. "Defeat the provisions of any law.” 

6. Agreements opposed to personal law 

of parties. 


A'* in the citations stands for AIR 
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In each of these cases, the consideration or object of an agreement is said 

to be unlawful. Every agreement of which the object or consideration is un¬ 
lawful is void. 

Illustrations 

(a) A agrees to sell his house to B for 10,000 rupees. Here B’s promise to pay 
the sum of 10,000 rupees is the consideration for A’s promise to sell the house, and 
A s promise to sell the house is the consideration for B’s promise to pay the 10 000 
rupees. These are lawful considerations. 

(b) A promises to pay B 1,000 rupees at the end of six months, if C, who owes 
that sOm to B, fails to pay it. B promises to grant time to C accordingly. Here 

the promise of each party is the consideration for the promise of the other party 
and they are lawful considerations. 


(c) A promises, for a certain sum i 
value of his ship if it is wrecked on a 


Section 23 — Synopsis (contd.) 

7. Fraudulent agreements. 

8. Injury to the person or property* 

9. Immoral agreements. 

10. Past and future cohabitation. 

11. Prostitution. 

12. Public policy. 

13. Champerty and maintenance. 

14. Agreements to stifle prosecution 

15. Marriage Contracts. 

16. Adoption Contracts. 

17. Religious Contracts. 

18. Agreement to indemnify surtey. 

19. Office brokerage Contracts. 

20. Interference with course of justice. 

21. Agreements creating interest against 

duty. 

22. Agreement between client and his 

pleader. 

23. Benami transactions. 

24. Agreement against bidding. 

25. Monopoly. 

26. Trade combines. 

27. Service Contracts. 

28. Contract of agency. 

29. Partnership. 

30. Void Contracts — Enforcement ol* 

1. Scope and applicability. — (1) The sec¬ 
tion would apply only if the consideration 
or object of the agreement is unlawful or is 
fraudulent or involves or implies injury to 
the person or property of another or in the 
opinion of the Court is immoral or opposed 
to public policy. 1958 Andh LT 960. 

(2) The section imposes a restriction on 

the absolute freedom of the citizen in the 
matter of entering into contracts and sub¬ 
jects his rights to the overriding considera¬ 
tions of public policy and the others en¬ 
unciated under it. A 1954 Bom 478 (483) : 

1954 Cri LJ 1531 (DB). 

(3) Section 23, speaks of three matters: it 
speaks of consideration for the agreement, 
the object for the agreement and the agree¬ 
ment. A 1966 Mys 154 (162) (DB). (Sale for 
valid consideration could not be hit by 
that section.) ** A 1980 Pat 220 ** (19781 3 
All DR 1170. 

(4) Section 23 deals with contracts 
which are illegal in the strict sense and 
which would be affected by the doctrine of 
ex turpi causa oritur non actio. 1957-2 Andh 
WR 226 (231). 

(5) The section attaches itself only to an 
illegal contract and not to any illegal act 
outside a contract. (1977) 1 Mad LJ 107 (109). 


aid to him by B, to make good to B the 
certain voyage. Here A’s promise is the 


(6) Lease for extraction of timber granted 
by Government — Term in lease that Lessee 
not to transfer leasehold rights to any one 
without Government sanction — Agreement 
by lessee transferring lease rights without 
Govt, sanction held not void as being against 
provisions of law or opposed to public 
policy. A 1976 J & K 9 (10, 11) (DB). 

(7) Anything which is not lawful within 
Section 23 is unlawful for the purposes of 
an agreement or compromise and a decree 
incorporating such an agreement or compro¬ 
mise is a nullity. (1909) 2 Ind Cas 865 (873, 
874) (All). 

(8) The provisions of Section 23 would 
apply to all contracts, even to those entered 
into by a person in the sphere of profes¬ 
sional activity governed by a special statute 
which has not expressly imported the pro¬ 
visions of this section -into it. A 1954 Bom 
478 (483): 1954 Cri LJ 1531 (DB). 

(9) A voidable ‘transaction does not fall 
within Section 23. A 1936 Nag 268 (269). 

(10) Section does not apply to claims 
founded on tort. A 1931 Alt 83 (85) (DB). 

(11) Where a statute prohibits a thing 
not merely for the purpose of revenue but 
also for protection of the public, a contract 
in contravention of such prohibition shall 
be void A 1968 Cal 146 (150) (DB) ** A 
1968 Andh Pra 315 (319) ** A 1960 Andh 
Pra 39 (42) (DB). 

(12) If an agreement is merely collateral 
to another or constitutes an aid facilitating 
the carrying out of the object of the other 
agreement which, though void, is not in it¬ 
self prohibited, within the meaning of Sec¬ 
tion 23 it may be enforced as a collateral 
agreement. If, on the other hand, it is part 
of a mechanism meant to carry out what 
the law has actually -prohibited, courts will 
not countenance a claim based upon the 
agreement because It will be tainted with 
an illegality of the object sought to be 
achieved which is hit by Section 23. A 1975 
SC 1223 (1228). 

(13) The fact that a contract is not en¬ 
forced by a court of equity on equitable 
ground does not make the contract illegal. 

A 1959 Cal 715 (728). 

(14) A contract cannot be said to be op¬ 
posed to law merely because the size of the 
stores in notice inviting tender was men¬ 
tioned in inches and not in metric measur¬ 
es. A 1972 Delhi 234 (236). 
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consideration for B’s payment and B’s payment is the consideration for A’s pro¬ 
mise and these are lawful considerations. 

(d) A promises to maintain B’s child and B promises to pay A 1,000 rupees 
yearly for the purpose. Here the promise of each party is the consideration for 
the promise of the other party. They are lawful considerations. 

(e) A, B and C enter into an agreement for the division among them of gains 
acquired, or to be acquired, by them by fraud. The agreement is void, as its ob¬ 
ject is unlawful. 

(f) A promises to obtain for B an employment in the public service, and B pro¬ 
mises to pay 1,000 rupees to A. The agreement is void, as the consideration for it 
is unlawful. 

(g) A, being agent for a landed proprietor, agrees for money, without the 
knowledge of his principal, to obtain for B a lease of land belonging to his prin¬ 
cipal. The agreement between A and B is void, as it implies a fraud by conceal¬ 
ment, by A, on his principal. 

(h) A promises B to drop a prosecution which he has instituted against B for 
robbery, and B promises to restore the value of the things taken. The agreement 
is void, as its object is unlawful. 


Section 23 — Note 1 (contd.) 

(15) Section does not apply to a contract 
entered into by the Managing Director of a 
public company with another private com¬ 
pany in which the said Director has in¬ 
terest. A 1959 Cal 715 (728). 

(16) Where a statute seeks to control con¬ 
tractual obligations such a statute must 
always be strictly construed. Courts will not 
be astute to construe an Act so as to avoid 
a contract or to bring it within the prohi¬ 
bition of a statute. A 1959 Andh Pra 108 
(110) (DB). 

2. Unlawful consideration or object.— 

(1) To bring a case within the purview of 
Section 23, it is necessary to show that the 
object or consideration of the agreement is 
unlawful. A 1938 Cal 840 (850, 851) (DB) 
•* A 1960 Andh Pra 32 (34). 

(2) Any contract can be said to be unlaw¬ 
ful when the consideration thereof is of one 
of the categories enumerated under the 
Section. Mere failure to convey information 
to the landlord of entering into an agree¬ 
ment of sub-tenancy in terms of Sec. 10 of 
the Bombay Rents, Hotel Rates and Lodging 
House Rates (Control) Act (1944) does not 
directly or indirectly fall under any of 
these categories. Hence, such an agreement 
of sub-tenancy would be enforceable. (1973) 
75 Bom LR 599 (602). 

(3) The mere fact that the contract be¬ 
tween plaintiff and defendants was entered 
into at Kurnool in the State of Andhra 
Pradesh would not make any difference in 
principle if the objects of the contract 
which were to be carried out at Bombay 
were of such a kind as to be hit by this 
Section. A 1975 SC 1223 (1229). 

(4) The onus of establishing that a parti¬ 
cular consideration is illegal as a matter of 
fact is on the person who asserts so. A 1925 
Nag 111 (113) ** A 1950 Kutch 24 (27) ** A 
1937 Mad 223 (226) (DB). 

(5) The word '’object” in Section 23 is 

distinct from ''consideration” and means 
something aimed at. It means "purpose or 
design.” a 1933 Bom 209 (212) (DB) ** 

(1906) 33 Cal 702 (710) **- A 1963 Him Pra 3 
( 8 ). •• (1972) 1 Mad LJ 244. 


(6) Section 23 is not concerned with 
motive. It confines the Court to the object of 
the transaction and not to the reasons or 
motives which prompted it. A 1940 Nag 305 
(311, 312) (FB) ** 1946 Jaipur LR 327 (329) 
(DB) ** A 1930 All 357 (360. 362) (DB) ** A 
1959 Madh Pra 151 (165) (FB) ** 1960 Raj 
LW 23. 

(7) In determining validity of contract 
the object of the agreement and not action 
actually taken under the agreement should 
be considered. A 1941 Pat 349 (350). 

(8) Where the object of a contract is 
illegal, the whole contract is illegal, and no 
right of action exists in respect of it. A 
1938 Oudh 24 (25). 

(9) Object of agreement unlawful — Pur¬ 
chase of export licence contravening Ex¬ 
port (Control) Order — Money spent in ful¬ 
filment of such object cannot be recovered. 
A 1973 Raj 271 (277). 

(10) When plaintiff proves lawful object 
and consideration to the promisee, defen¬ 
dant cannot set up that he acted illegally 
by giving his promise in particular man¬ 
ner. (1910) 4 Sind LR 44 (47) (DB). 

(11) Sale deed reciting a consideration 
less than the real consideration to avoid 
stamp duty — Consideration recited valid 
though not real — Sale deed cannot be said 
to be invalid or unenforceable — Object of 
the Stamp Act in imposing a penalty in 
such a case is only for the purpose of col¬ 
lecting revenue. Provision is not based 
upon public policy. (1974) 1 Mad LJ 146. 

(12) The threat to bring a false suit is a 
form of blackmail and hence cannot be 
considered as good consideration for the 
contract. A 1936 Lah 6 (7). 

(13) B, a Hindu, borrowing money from 
A and bribing certain officer therewith — 
To pay off A, B obtaining loan from C and 
executing mortgage in his favour — Pur¬ 
pose of mortgage loan held was not *o 
effect illegal purpose. A 1940 Nag 305 (312) 
(FB). 

(14) Preventing estate by legal means 
from being taken over by Court of Wards 
is not unlawful purpose. A 1941 Oudh 529 
(555). 
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A ’ s estate is 5016 for arrears of revenue under the provisions of an Act of 
the Legislature, by which the defaulter is prohibited from purchasing the estate. 

, upon an understanding with A, becomes the purchaser, and agrees to convey 
the estate to A upon receiving from him the price which B has paid. The agree¬ 
ment is void, as it renders the transaction, in effect, a purchase by the defaulter, 
and would so defeat the object of the law. 


• ^ 

(3) A, who is B’s mukhtar, promises to exercise his influence, as such, with B 

in favour of C, and C promises to pay 1,000 rupees to A. The agreement is void, 
because it is immoral. ^ 


(k) A agrees to let her daughter to hire to B for concubinage. The agreement 

is void, because it is immoral, though the letting may not be punishable under the 
Indian Penal Code. 

[Malaysian Contract Act 1950, S. 24.] 


Section 23 — Note 2 (contd.) 

(15) Pronote executed by ward of Court 
though void is lawful consideration for 
bond executed by his son after his death 
and after estate had ceased to be under the 
Court of Wards. A 1923 All 590 (590) (DB). 

(16) Where a cantonment board contracts 
to confer "old grant” tenure upon a per¬ 
son in the cantonment land the considera¬ 
tion or object of the agreement, even if it 
is in excess of the powers of the board un¬ 
der the Cantonment Act and the rules 
thereunder, cannot be said to be unlawful. 
A 1943 Oudh 99 (104) (DB). 

(17) Where a judgment-debtor executed a 
bond in consideration of decree-holder re¬ 
fraining from executing decree for arrears 
of rent before passing of U. P. Stay of 
Proceedings (Revenue Courts) Act of 1937 
and U. P. Stayed Arrears of Rent (Remis¬ 
sion) Act 18 of 1939 it was held that neither 
consideration nor object of agreement was 
unlawful. A 1941 All 193 (194). 

(18) A mortgage of lands granted Kabza- 
dari without right of transfer is not trans¬ 
fer for unlawful object or consideration. 
(1911) 14 Oudh Cas 144 (146). 

(19) A loan advanced for gambling does 
not necessarily become a loan advanced for 
an illegal purpose and irrecoverable. A 
3927 Nag 155 (155). 

(20) Where the consideration for a con- 
tract to pay enhanced rent by tenant to his 
landlord is the settlement of disputes as; to 
rate of rent and abandonment of still higher 
claims on the part of landlord, 
contract is valid and enforceable. 11 Ind 
Cas 699 (700) (DB) (Mad). 

(21) Where a pronote is executed by a 
tenant in return for the withdrawal of the 
suit for ejectment by the landlord under 
compromise the consideration for the pro- 
note is not an unlawful one. A 1914 All 533 
(533). 

(22) A’s suit against B for possession of 
premises and arrears of rent decreed — In 
execution A obtaining order for attachment 
of B’s movables — B agreeing not to ap¬ 
peal and A allowing B one month to pay 
decretal amount — Agreement is valid, 
consideration therein being lawful. A 1976 
Kant 90 (91). 

(23) Waiver of exemption benefit avail¬ 
able to landlord under Sec. 1-A of U. P. 


(Temporary) Control of Rent and Eviction 
Act 3 of 1947 — Agreement to that effect 
not unlawful. A 1971 SC 2213. ~ 

(24) Permission to sue for eviction — Agree¬ 
ment in lease deed that parties will never 
claim benefit of Act and that the provision 
of Act will be inapplicable to lease deed — 
Tenant not precluded from contending that 
the suit for eviction without permission un¬ 
der Section 3 of U. P. (Temporary) Control 
of Rent and Eviction Act (1947) is not 
maintainable. A 1974 SC 1924. 

(25) Promise of pension for giving up 
practice as a lawyer and payments to vari¬ 
ous persons to use their influence with 
Government in connection with private or 
quasi-political concerns are not illegal or 
immoral considerations. A 1917 Pat 92 (98) 
(DB). 

(26) Where a deed of gift is executed 
with the motive of re-compensating the 
donee for past cohabitation which is not 
adulterous as well as other services ren¬ 
dered by her the object of donor cannot be 
said to be immoral or unlawful. A 1972 Raj 
25 (28, 29,30). 

(27) Contracts whose consideration be¬ 
comes void have to be distinguished from 
other contracts where the consideration is 

‘ unlawful or illegal. In the former class of 
contracts the mere fact that the earlier or 
the collateral contracts might be void can¬ 
not preclude a plaintiff from maintaining 
an action on a novated contract which is 
perfectly legal. But this principle would 
not apply to the latter class of contracts. A 
1963 Madh Pra 323 (328, 329) (DB). 

(28) The conditon in a laundry-receipt 
that only half value of garment is to be re¬ 
funded in case garment is lost is unlawful. 

A 1966 Mad 13 (14). 

(29) Contract that A, the registered dea¬ 
ler, should take delivery of goods ordered 
by B and sell them, on certain commission 
— Suit by a to recover certain balance of 
transaction — Defence that contract was un¬ 
lawful because it was intended to evade 
payment of tax as B was not a registered 
dealer — B not carrying on any business 
during year preceding contract — Question 
of registration and of evasion of tax held 
did not arise — Contract held was not un¬ 
lawful. 1964 BLJR 483. 

(30) In proceeding under Section 488, Cri¬ 
minal P. C., A was ordered to pay to Mst. 
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B Rs. 10 for maintenance of illegitimate 
child — During pendency of revision against 
the order A entered into an agreement 
with B to pay Rs. 8 instead of Rs. 10 and 
did not press revision —=■ A’s acceptance to 
pay Rs. 8 instead ofi Rs. 10 held constituted 
a valid consideration. A 1966 Raj 163 (164). 

(31) The word ''lawful” in Order 23, 
Rule 1, Civil P. C. means lawful within 
meaning of contract Act. A 1959 Pat 17 (20) 
(DB) ** A 1963 Raj 63 (68, 69) (DB). 

(32) Though a wager is void and un¬ 
enforceable it is not forbidden by law and 
therefore the object of a collateral agree¬ 
ment is not unlawful under Sec. 23. A 1959 
SC 781 (792). 

3. "Forbidden by law.*’ — (1) The word 

"law” in Clause (1) of Sec. 23 means judi¬ 
cial law, that is, the law enacted by any 
competent Legislature. A 1939 Rang 305 
(312) (FB). 

(2) It is not permissible to any person to 
rely upon a contract, the making of which 
the law prohibits. A 1959 SC 689 (692). 

fSee also (1969) 2 Andh LT 8 (13) (Fact 
that parties ignorant of facts constituting 
illegality and do not intend to break law, 
is immaterial).) 

(3) Where any agreement is forbidden by 
an order by a competent authority having 
the force of law, it shall be an agreement 
forbidden by law as contemplated by the 
Section. A 1975 All 166 (170) (FB). 

(4) The question whether a particular 

transaction is forbidden by an Act or tends 
to defeat its provisions is always one of 
construction of the Act, the rule for which 
is that it should be construed according to 
the intention of the persons passing it and 
such intention should be gathered from 
what they have said in the Act. (1902) 5 
Oudh Cas 256 (260) (DB) •• A 1962 Madh 

Pra 117 (125) (FB). 

(5) It is always a question of construc¬ 
tion whether the punishment is intended 
by the Legislature to make the act expen¬ 
sive or to prohibit it. If intention is to pro¬ 
hibit the act the contract to do it would be 
void. A 1960 Ker 276 (278) (DB). 

(6) There is a clear distinction between 
an agreement which may be forbidden by 
law and which is merely declared to be 
void. In the former case the Legislature 
penalises it or prohibits it. In the latter 
case it merely refuses to give effect to it. 
A 1930 All 1 (3) (FB). 

[See also A 1958 Cal 703 (706, 707) (DB).] 
(The word "forbidden by law” is not syn¬ 
onymous with the word void’ and hence it 
is not necessary that whatever is void is 
also "forbidden by law.”)l 

(7) Where a statute prescribes no penal¬ 
ties. an agreement in breach of a condition 
imposed under powers given by it does not 
fall under Section 23, and when a condi¬ 
tion is imposed under statute purely for 
administrative purposes, an agreement in 
violation thereof is not void. A 1943 Oudh 
99 (104) (DB) ** A 1927 Lah 333 (334). 

(8) It cannot be said that whenever a 
contract results in breach of some law and 
contracting party incurs punishment the 
contract is one which is necessarily forbid¬ 
den by law and is therefore void. 1973 Tax 
LR 498 (504 to 506) (FB) (All). 


(9) A contract which is void as being for¬ 
bidden by law cannot become valid even if 
the parties act according to the contract. A 
1929 All 394 (395). 

(10) A deed must appear on its face to be 
a transfer before it can be condemned as a 
transfer forbidden by law. A 1926 Mad 218 
( 221 ). 

(11) A transfer which is not forbidden 

by law and which is not opposed to public 
policy is not void merely because it is pro¬ 
hibited by a term of the contract by which 
the right transferred has been conferred 
upon the transferor, a 1957 Him Pra 70 (71) 
** A 1940 Bom 369 (372) (DB) **24 Bom 

622 (625) (DB) ** (1880) 2 All 411 (414, 415) 
(FB) **. A 1967 Mad 449 (450) (DB) ** 1961 
Raj LW 141. 

(12) A contract which is ultra vires the 
powers of a company under its memoran¬ 
dum of association is not necessarily illegal. 
A 1930 Mad 512 (513) (DB). 

(13) When persons enter into a contract 

which is declared invalid by statute, no 
party can recover any compensation for 
breach of it. (1911) 33 All 695 (701) (DB). 

(14) Where a contract or transaction is 
illegal there need be no pleading of the 
parties raising the issue of illegality and 
the Court is bound to take judicial notice 
of it. A 1965 SC 1364 (1370). 

(15) An amount deposited in furtherance 
of a contract contravening the provisions of 
Foodgrains (Futures and Options) (Prohibi¬ 
tion) Order, 1942 cannot be recovered. ILR 
(1953) 3 Raj 45 (48). 

(16) Where a contract is void as being 
forbidden by law every ancillary agreement 
connected with the contract would also be 
invalidated. A 1953 Cal 450 (453) (DB) ** A 
1962 SC 1810 (1814, 1820) ** A 1960 Cal 90 
(91, 92) (DB) ** (1962) 64 Bom LR 113. ** 
1971 Ker LT 837. 

Instances of contracts forbidden by law. 

(17) A contract made in contravention of 
Section 75, C. P Local Self-Government 
Act. is illegal and void and attracts the 
provisions of Section 23, Contract Act A 
1941 Nag 273 (276). 

(18) Agreement of sale of land belonging 
to Janapad Sabha without prior resolution 
passed by Sabha — Agreement in violation 
of Section 66 of the C. P. and Berar Local 
Government Act (1948) read with Rule 2 
of the Rules framed thereunder, and hence 
void. 1978 MP LJ 793 (796) (DB). 

(19) A promissory note or hundi which 

is against the provisions of the Paper Cur¬ 
rency Act of 1923 (Now repealed) is void. 
A 1928 All 371 (376) (SB) *• A 1955 Hyd 

69 (80) (FB) ** A 1914 Upp Bur 3 (4) ** 
(1910) 5 Low Bur Rul 191 (191. 192) ** 
(1910) 5 Low Bur Rul 182 (183) (DB) 

[But see (1910) 4 Sind LR 44 (46. 47).l 

(20) Mortgage by deposit of the title deeds 
— Mortgage in contravention of Rule 94-A 
(2) Defence of India Rules 1939 — Transac¬ 
tion is illegal and mortgagee cannot recover 
money from mortgagor. A 1969 Cal 578 (589) 
(DB). 

(21) Transfers of subjects declared by 
Section 6 of the Transfer of Property Act 
as untransferable is void. A 1925 Oudh 16 
(18) (DB) ** A 1931 All 589 (591) (DB) 
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A 1924 Oudh 234 (236, 237) *♦ A 1916 Mad 
579 (579, 580) (DB). 

TBut see A 1927 Rang 157 (l§fl) (DB).l 

(22) Transfer of actionable claims in con¬ 
travention of Section 136, T. P. Act, is void 
under Section 23, Contract Act. A 1936 
Oudh 275 (276, 277) (DB). 

(23) A lease by Municipality of its right 
of farming out slaughtering fees is void as 
being opposed to law. (1913) 36 Mad 113 
(114, 115) (DB) ** A 1963 All 206 (208) (DB). 

(24) 'Dowry’ — 'Streedhan’ is covered 
by the expression dowry’ — Giving or re¬ 
ceiving of the amount of dowry being op¬ 
posed to law a suit for recovery of such 
amount is not maintainable — Hence in¬ 
terest on that amount cannot be decreed 
— Nor can costs be awarded. 1975 Ker LT 
386. 

(25) A contract involving the contraven¬ 
tion of the provisions of the Motor Vehicles 
Act or the Rules made thereunder is ille¬ 
gal. A 1926 Nag 259 (259). (Contravention 
of Rules.) ** A 1957 Mad 620 (620) ** A 
1964 Andh Pra 256 (260) (DB) ** A 1969 
Raj 155 (158). 

[See also A 1969 SC 493 (495). (A 1967 

Mad 100, Reversed; A 1963 Mad 413 and A 
1962 Andh Pra 14, Overruled.)] 

(26) Where in temporarily settled estates 
Government has prohibited sub-letting at 
rate higher than that fixed by temporary 
settlement under Section 172 of Bengal 
Tenancy Act. contract to sublet at a higher 
rent cannot be enforced. A 1928 Cal 763 
(765). 

(27) Agreement to surrender cultivation 
of sir lands after partition is void as it is 
forbidden by law. 1886 All WN 88 (88) 
(DB). 

(28) Transfer of land to Patwari in con¬ 
travention of rules under Punjab Land Re¬ 
venue Act is void. A 1927 Lah 18 (19) (DB). 

(29) Agreement by Government tenant 
with his brother to share whatever might 
accrue to him with him is forbidden by Sec¬ 
tion 8. Punjab Government Tenants Act, 
1893. A 1922 Lah 287 (289). 

(30) Agreement that the tenant will not 
be able to make any improvements with¬ 
out the consent of the Zamindar, and that 
he will not be entitled to any compensation 
al the time of eviction is contrary to law 
(Section 90 of the Tenancy Act) and is 
void. (1911) 10 Ind Cas 465 (466) (All). 

(31) Mortgage by one who was disqualifi¬ 
ed under Section 8 of the Jhansi Encum¬ 
bered Estates Act, is void, being forbidden 
by law. (1908) 30 All 38 (39) (DB). 

(32) Contract for possessory mortgage of 

occupancy holding being against Tenancy 
Law is void under Section 23 and covenant 
empowering mortgagee to recover money 
if possession was not delivered is also ille¬ 
gal. A 1931 All 461 (461) ** A 1937 Oudh 

150 (151) (DB) ** A 1935 All 256 (257) ** A 
1931 Oudh 309 (310) (DB) ** A 1924 All 668 
( 668 ). 

(33) Where the mortgagee on redemption 
is entil led to retain possession as a tenant 
and the mortgagor’s debt is reduced to a 
certain extent, the amount by which the 
debt is reduced is a 'premium’ which is 
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prohibited under Section 7, East Punjab 
Urban Rent Restriction Act (1949) — The 
covenant, therefore, cannot be enforced. A 
1973 Punj 94. 

(34) Agreements in contravention of Agra 
Tenancy Act are void. A 1923 All 453 (454) 
** 1947 All WR (HC) 11 (12). 

(35) Proceeding before Land Reforms 
Tribunal — Execution of power of attorney 
in favour of legal practitioner — Appear¬ 
ance of Legal Practitioner prohibited under 
Section 48 of Karnataka Land Reforms Act 
— Power of attorney cannot be acted upon. 
A 1976 Kant 33 (35). 

(36) A contract of subletting without 
the written permission of the landlord is 
not only prohibited by Section 12A of the 
C. P. and Berar Rent Control Order, 1949, 
but is also punished as an offence under 
Section 8, C. P. and Berar Regulation of 
Letting of Accommodation Act, 1946, hence 
it is void. A 1955 Vindh Pra 31 (32). 

(37) A lease of a tenement by landlord 
without intimation to Collector under 
Clause 22 (2) of the C. P. and Berar Letting 
of Houses and Rent Control Order (1949) is 
forbidden by law and is void. A 1980 Bom 
25 (32) (DB). 

(38) Compromise decree passed without 
establishment of any ground specified in 
Section 12 (1) of M. P. Accommodation 
Control Act (1961) cannot be executed as 
decree for ejectment. A 1977 Madh Pra 05 
(67). 

(39) A contract to deliver grain in dis¬ 
charge of money advanced, was held to be 
a contract in contravention of Food Grains 
Control Order (1942) and was therefore 
unenforceable. A 1945 Mad 512 (512). 

(40) Agreement to sell paddy above the 
maximum price fixed under Maximum 
Price Control Order — It is unlawful and 
void. A 1972 Andh Pra 367 (368). 

(41) Lending of foodgrains is prohibited 
under the provisions of the Maharashtra 
Scheduled Foodgrains (Stocks, Declaration 
and Procurement and Disposal, Acquisition 
Transport and Price Control) Order (1966). 
Lending of grains would amount to disposal 
of foodgrains by unauthorised person and 
thus would contravene Cl. 10 of the Order. 

A 1978 Bom 322 (324). 

(42) Contract made in contravention of 
Yarn (Dealers) Control Order is illegal and 
cannot be enforced. A 1944 Mad 387 (387). 

(43) A contract which is in violation of 
the Foodgrains (Futures and Options) (Pro¬ 
hibition) Order of 1942 is illegal. ILR (1953) 

3 Raj 45 (48). 

(44) A contract for purchase of bullion 
at a date later than 12 days from the date 
of the contract was held to be void on the 
ground that it was clearly hit by the pro¬ 
visions of Rule 90 of the Defence of India 
Rules, as applied to Jodhpur by a notifica¬ 
tion of the Government. 1953 Raj LW 220 
(222) (DB). 

(45) a settlement contract the bssis of 
which is a forward contract falling within 
the mischief of the West Bengal Jute 
Goods Act. 5 of 1950, is also void. A 1953 
Cal 61fi (619). 

(46) Agreement to sell certain bales of 
cotton before 25-11-1955 entered into on 
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10-11-1955 — Payment to be made after 
weighment of bales — Parties carrying on 
business of buying and selling ginned Cot¬ 
ton but not members of any recognised 
association — Contract, held, was not a 
ready delivery contract and was hit by 
Section 15 read with Section 2 (c) of For¬ 

ward Contract (Regulation) Act, 1952. A 
1969 Andh Pra 88 (DB). 

(47) Mere agreement to engage in specu¬ 
lation on the rise and fall in prices of 
goods is not necessarily a wagering con¬ 
tract — Badla transactions, nature and in¬ 
cidents of — Contract between A and B 
that B should enter into badla transactions 
in goods on behalf of A is only contract 
that B should engage in speculation on the 
rise and fall of prices of goods on behalf 
of A — As between A and B the contract 
is not a wagering contract — But the con¬ 
tract was held to be otherwise void under 
Section 23, Contract Act as being for an 
object which was prohibited by law, name¬ 
ly, the statutes forbidding forward con¬ 
tracts. A 1975 SC 1223 (1227, 1229, 1232). 

(48) Where an agreement was entered 
into to render professional engineering ser¬ 
vices, without prior registration by the 
engineers as required by Sections 18 and 
19 of Professional Engineers Act, the agree¬ 
ment subsequently could not be enforced. 
(1979) 2 Malayan LJ. 2 (3). 

(49) Agreement to transfer actual user’s 
licence and goods imported thereunder — 
Transfer being forbidden by law agree¬ 
ment including arbitration clause therein 
is invalid. (1974) 78 Cal WN 1. 

(50) Transactions by an unlicenced money 
lender on and after the date of amend¬ 
ment of Section 9, Hyderabad Money Len¬ 
ders Act are void but transactions that 
took place earlier are not affected. A 1955 
Hyd 113 (127) (FB). (A 1952 Hyd 38 (FB), 
Overruled.) ** A 1952 Hyd 43 (44) ** A 1951 
Hyd 44 (44) (DB). 

(51) A contract for repayment of money 
lent entered into with infants was held 
forbidden by virtue of Section 1 of Infants 
Relief Act (1874). (1972) 2 Malayan LJ 166 
(1C8) (FC). 

(52) Suit for damages for breach of con- 
tracts in respect of goods purchased by 
plaintiff on behalf of defendant — Defen¬ 
dant refusing to take delivery on due 
dates — Contracts entered into in February 
1952 — Section 3 of the Act found to be 
valid — Relevant Prohibition Order prohi¬ 
biting forward contracts continued to re¬ 
main in force under Proviso to Section 17 
(4) of Essential Supplies (Temporary 
Powers) Act (1946) — Contracts held to be 
against law — Suit for damages for breach 
of those contracts held to be not maintain¬ 
able. A 1969 SC 504 (508, 512). 

(53) Partnership entered into in contra¬ 
vention of Cochin Tobacco Act (1922) is 
illegal. A 1960 Ker 276 (278) (DB). 

(54) Forward contract, the object of 
which was to give delivery of groundnuts 
on a future date is prohibited under Noti¬ 
fication issued under Rule 72, Defence of 
Hyderabad Regulation and is void. (1962) 

Mys LJ 483 (DB). 


(55) Contract by Director with Company 
is prohibited by law. A 1964 Raj 237 : 1964 
(2) Cri LJ 581. 

(56) An agreement between parties to 
nle award in a different Court is against 
the statute. A 1966 Andh Pra 134 (136). 

(57) Transfer of right to collect fees on 

the sale of cattle under C. P. and Berar, 
Municipalities Act (2 of 1922) is illegal. A 
1963 Madh Pra 240 (241) (DB). 

(58) The power to give permission to 
determine the lease is conferred on the 
Rent Controller under Cl. 13 of the C. P. 
and Berar Letting of Houses and Rent Con¬ 
trol Order (1949). Such power cannot be 
conferred on any other person, including 
an arbitrator by virtue of an agreement 
between the parties. Such an agreement 
would be unlawful and against the public 
policy embodied in law. A 1976 Bom 237 
(240). 

(59) Permanent alienation or transfer of 
any agricultural land is prohibited under 
Hyderabad Tenancy and Agricultural 
Lands Act (1950). A 1963 Andh Pra 232 
(236). (Partly overruled on another point 
in A 1970 Andh Pra 19.) 

(60) Subletting of phone in contraven¬ 
tion of conditions is forbidden by law. A 
1968 Andh Pra 315 (318). 

(61) Alienation under Hyderabad Preven¬ 
tion of Agricultural land Alienation Act (3 
of 1349, F.) without permission of Collector. 
A 1960 Mys 59 (63) (DB). 

(62) Lease of land conferring hereditary 
rights in lieu of a premium is prohibited 
under Section 90 U. P. Tenancy Act 17 of 
1939. A 1967 All 262 (263) (DB). 

(63) Agreement under which the pawnee 
bank has been authorised to sell the securi¬ 
ties pledged with it without notice to the 
pawner in case the credit balance of the 
pawner fell below the margin, would be 
inconsistent with the provisions of the 
Contract Act, and therefore, would be 
wholly void and unenforceable. A 1966 All 
134 (135, 136). 

(64) Contract for sale and purchase of 
jaggery powder at rates higher than rates 
fixed under U. P. Gur Control Order (1946). 
A 1963 All 206 (208) (DB). 

(65) The transfer or mortgage of a pro¬ 
perty in respect of which the Collector can 
exercise his powers under Schedule 3, 

the Civil P- C., is a transaction 
forbidden by law. A 1933 All 468 (470) 
(DB). 

(66) Baglas are herons which are birds 

which do not come within the exceptions 

mentioned in the Notification No. 5028 

S. R., dated 19th September 1902, and a 

5f I V? act P art nership to trade in the 

«^r» t i«c+ S ° f K i^ aela f- is and void being 

gainst public policy. A 1929 Lah 663 (663) 

. ( ? 7) «*!£ h t Fo S g ^ ains c °ntrol Order. 1942 
i? a statute wh j ch prohibits transactions in 

52* only of revenue but also 
° r morality and therefore 
for entering into transaction 
which contravenes its provisions must be 

La been impliedly prohibited by 

it. A 1955 Orissa 49 (52) (DB) 

\ chity transaction to which Sec¬ 
tion 6 of the Travancore Chitties Act 26 of 
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1120 applies is forbidden by law and there¬ 
fore void. A 1953 Trav-Co 44 (45>. 

(69) Agreements of lease in contraven¬ 
tion of Section 3 (3) of the Hyderabad 

Rent Control Act or Section 3 (5) of the 
A. P. Rent Control Act will not be illegal 
and void inter se between the parties, either 
on ground that it is forbidden by law or 
that it is against the public policy. A 1980 
Andh Pra 181 (189) : (1980) 1 Andh WR 1 
(FB). ((1969) 2 APLJ 66 held no good law 
in view of A 1974 SC 1924.) 

(70) Trav. Chitties Act (20 of 1120), Sec¬ 
tion 6 — Chitti for more than Rs. 100 — 
Chitti not registered — The transaction of 
subscription illegal — Subscriber is not 
in pari delicto with foreman. 1969 Ker LR 
659. 

Instances of contracts not forbidden by law. 

(71) A lease granted contrary to the 
provisions of a Robkar issued by the Ruler 
of a State cannot be held to be illegal or 
void under the section even if the Robkar 
is to be regarded as law, when it does not 
declare that such leases are illegal or un¬ 
lawful. A 1958 Madh Pra 88 (90) (DB). 

(72) It is not forbidden by law to make 

an agreement to substitute a mortgage for 
a judgment debt if it is done with the 
sanction of the Court. (1907) 31 Bom 552 

(559) (DB). 

(73) Order 23, Rule 3, Civil P. C. does 
not stand in the way of parties to a suit 
coming to an agreement that the defendant 
should deposit the money claimed by the 
plaintiff in a temple and that the latter 
should take it in the presence of the deity. 
A 1957 Andh Pra 69 (70). 

(74) A contract to pay future rent for a 
period beyond three years from the date 
of the decree is perfectly lawful. A 1955 
Trav-Co 233 (234). 

(75) Agreement between landlord and in¬ 
tending tenant to the effect that latter to 
make finance for construction of premises 
sought to be taken on lease by him — Out 
of the monthly rent to be paid substantial 
amount was agreed to be appropriated to¬ 
wards repayment of loan — Agreement re¬ 
lating to appropriation not contrary to Sec¬ 
tion 6 (4) of M. P. Accommodation Control 
Act (1961). 1977 MPLJ 115 (118). 

(76) Subsequent mortgage of property 
against which there is a temporary injunc¬ 
tion by a Civil Court is not void as it is 
not forbidden by law. (1887) 9 All 497 (500) 
(DB). 

fSee also (1903) 25 All 431 (434) (DB).| 

(77) An agreement to allow another per¬ 
son to occupy a house and pay compensa¬ 
tion for use and occupation is a perfectly 
legal contract and it is not prohibited by 
law. A 1952 All 344 (345). 

(78) Contract by mundcar to vacate suit 
house and shift to another house is not hit 
by Section 23 as transfer of mundcars 
house is not barred by Goa, Daman and 
Diu (Protection from Eviction of Mundcars 
etc.) Act. A 1975 Goa 40 (43). 

(79) Assignment of his share in the pro¬ 
fits to a stranger by a co-sharer in a onahal 
is not within the prohibition of this section. 
1894 All WN 140 (140) (DB). 


(80) A person who according to the 
terms of a grant is not qualified to be a 
transferee of the subject of the grant is 

no lu* p ^ rs ®? 1 who is "legally disqualified” 
within Section 6 (h) (3) of the Transfer of 

Property Act and therefore a transfer to 
him is not affected by Section 23 of the 
C< jntract Act. A 1928 Rang 136 (137) (DB). 

(81) A bequest contingent upon consent 

? f ,, is not *° r bidden by law. A 1928 

(82) Agreement by pre-emptor to ' sell 
property to third person entered into prior 
to suit for pre-emption is valid and does 
not contravene provisions of Punjab , Pre- 
en }P£i° n Act. (1950) 52 Punj LR 387 (39Q). 

(83) A family settlement by which dis¬ 
putes are compromised is not a transfer 
and hence a restriction against alienation 
imposed by the compromise is not invalid 
as offending the provisions of Section 10 of 
the Transfer of Property Act. A 1953 Punj 
282 (283, 284) (DB). 

(84) A provision for pre-emption in a 

deed of transfer does not offend against 
the rule against perpetuities and therefore 
is enforceable. A 1927 All 170 (172) (FB). 

(A 1923 All 511 and A 1923 All 514, Over¬ 
ruled.) 

[But see a 1922 Bom 84 (94) : 47 Bom 191 
(DB).] 

(85) A covenant in a sale deed that the 
vendor would not claim ex-proprietary 
rights is neither forbidden by any law nor 
does it defeat the provisions of Section 7A 
(5), Oudh Rent Act or any other law and 
is not, therefore, unlawful within the 
meaning of Section 23. A 1942 Outh 1 (6) 
(DB). 

(86) Bond executed by a disqualified 
proprietor is not void as it does not in¬ 
fringe Sections 173 and 174 of Oudh Land 
Revenue Act, 1876. (1902) 5 Oudh 256 (261) 
(DB). 

(87) Agreement in Santhal Parganas to 
pay compound interest is not prohibited 
and hence not unlawful. A 1930 Pat 442 
(450) (DB) *♦ (1899) 26 Cal 238 (240) (DB). 

(88) The Cantonments Act does not con¬ 
tain any prohibition against a transfer by 
an owner of his right to continue in occu¬ 
pation of the house. A 1924 Bom 258 (259). 

(89) Transfers of occupancy and ordinary 
tenant rights when they are not forbidden 
but are only made voidable by the Tenancy 
Acts, are not unlawful within the meaning 
of Sec. 23 of the Contract Act. A 1925 
Nag 375 (375) ** A 1949 All 637 (638) ** A 

1917 Nag 125 (126). 

(90) The surrender of an occupancy ten¬ 

ancy when it does not comply with the 
provisions of Section 12, C. P. Tenancy Act 
is only voidable. It is therefore not illegal 
within the meaning of Section 23 of the 
Contract Act. A 1926 Nag 345 (346) ** A 

1918 Nag 178 (179). 

(91) The Bombay Rents, Hotel Rates and 
Lodging House Rates (Control) Act (1944) 
does not prohibit an agreement of sub¬ 
tenancy. (1973) 75 Bom LR 599 (601). 

(92) There is no provision in the H. P. 
Rent Control Act (1971) which might re¬ 
strict a tenant from giving up the benefits 
of that Act. A 1972 Him Pra 125. 

(93) Bye-law of Co-operative Society 
that the Society shall • not sell goods on 
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credit to a non-member cannot have force 
of law and it cannot be brought against 
the Society suing for recovery of balance 
standing against non-member. A 1926 Nag 
463 (464). 

(94) A contract entered into by a legal 
practitioner in the course of a business or 
trade in which he is engaged in contraven¬ 
tion of R. 26 of the Rules of the Allahabad 
High Court Rules framed under the Bar 
Councils Act is not void. A 1953 All 276 
(281) (DB). 

(95) In the absence of any statutory bar 
positively prohibiting a legal practitioner 
from being engaged in trade or business, a 
mortgage by a legal practitioner is valid 
and enforceable. A 1928 Nag 273 (275). 

(96) A sale of property which provides 

for the discharge of the debts of the ven¬ 
dor is not a sale which contravenes the 
provisions of Section 15 (2) of the Relief 

of Indebtedness Act and therefore is a 
valid sale. A 1951 Nag 187 (187, 188). 

(97) Budla or forward contracts in shares 
are by themselves not illegal and Rule 94C 
of the Defence of India Rules, which con¬ 
tained a prohibition only against the auth¬ 
orities of stock exchange from assisting its 
members in entering into such contracts or 
settling the accounts, did not render these 


it could not be said that agreement plead¬ 
ed was illegal or in contravention of Ben¬ 
gal Excise Act. A 1979 (NOC) 117 (Cal). 

>102) An agreement of partnership between 
two persons for starting a filature or silk busi¬ 
ness is not forbidden by law in Bengal inas¬ 
much as the Bengal Silk Control Order, 1945 
did not prohibit such partnership. A 1957 Cal 
336 (341) (DB). 

(103) The provisions of the Motor Vehicles 
Act does not prohibit the carrying on of the 
business of plying a truck in partnership, even 
if it is plied on the strength of the permit 
obtained by one of the partners. Hence, such 
an agreement of partnership is not hit by the 
section. A 1980 Raj 14 (18, 19). 

(104) Contract for transfer of route permit 
Contract is not illegal or void because such 

transfer can be made with permission of trans¬ 
port authority. A 1976 Goa 62. 

(105) A loan advanced by unregistered 
money-lender is not impliedly prohibited by 
Section 11-F of C. P. and Berar Money-lenders 

Act (13 of 1934). A 1962 Madh Pra 117 (125) 
(FB). 

(106) Jute Goods (Export Control) Order 
1949, does not prohibit or render unlawful a 
contract for the sale and purchase of Jute goods 
tor export to a place outside India at a price 

cei,in 8 P rice - A I960 Cal 590 

(591, 592) (DB). 


contracts between the members themselves 
invalid, a 1953 Mad 296 (299, 300) (DB). 

(98) A person seeking to construct a 
building involving the encroachment on 
the street is bound by the conditions which 
were imposed by the municipal committee 
while sanctioning the construction and to 
which he has agreed. The fact that the 
municipal committee could not have en¬ 
forced these conditions under the Munici¬ 
pal Act itself because of the absence of cer¬ 
tain conditions precedent required under 
the Act cannot render either the contract 
or the enforcement of it illegal. A 1931 Lah 
634 (636). 

(99) A contract between two parties can¬ 
not be held to be void or illegal merely 
because one of the parties is a member of 
Bn association which has not been register— 
ed as a company under Section 4 of the 
Companies Act although it is liable to be 
so registered. A 1953 Sau 141 (142). 

(10°) Although unregistered firms as such 

KUoiSSf Un «? rt , ake contra ct work under 
the Public Works Department and such 

contracts would therefore be void, such 

contracts in one’s individual name entered 

mto for himself and on behalf of another 

financing the undertakings. both forming 

unregistered firm, were not hit and a 

suit inter se such partners for rendition of 

?o CO /V«J s was not barred - A 1976 Gauhati 
1 * 115). 

Hindu Undivided Family — Death 
who was carrying on business in 
no!>»ov!7 * ,f,UOr sh °p — Formation of part- 
bewJ? ^tween his heirs — Agreement 
Wo l 5 n u hls t sons that licence for shop 
would be taken in name of one of them as 
'^mon manager of joint business — Held, 


yo/j contract tor sale ot property which is 
subsequently declared as evacuee property is 
not void. 1961 MPLJ 791 (DB). 

(108) Agreement whereby arrears of rent 
have been converted into a debt under a pro¬ 
missory note is not prohibited by law. (1966) 
1 Mys LJ 37. 

(109) Where no application for the fixation 
ot fair rent is made and no fair rent has been 
in fact fixed under Madras Buildings (Lease 
and Rent Control) Act (25 of 1949), an agree¬ 
ment between landlord and tenant for the en- 
“ aa ced rent cannot be declared null and void 
A 1959 Andh Pra 108 (110) (DB). 

(110) Fixation of fair rent — Parties subse¬ 
quently agreeing to enhancement for period 
anterior to effective date of fixation — Con- 
tract not violative of Section 5 ot Madras 
Buildings (Lease and Rent) Control Act (1949) 
— Parties can agree to be governed by terms 
and conditions which may be inconsistent with 
some provisions of the Act — Such agreement 

" 0 / l i “ ec ?^ ri, y illegal. (1969) 1 Andh LT 
10 * (112, 113). 

(111) Though a wager is void and unen¬ 

forceable it is not forbidden bv law A 19=59 
SC 781 (792). ™ 

rv 1 ! 1 - 2 * . U ™ ,er Ass ; am (Temporarily Settled 

Districts Tenancy Act (3 of 1935), transfer of 

l . .w^hout consent of landlord is not void 
ah initio. A 1961 Assam 173 (175). 

(113) A family settlement in which barber 
service inam lands are by agreement among 

the members allowed to be held by one of the 
members on an undertaking to perform the 

number of ^ their ,divided into a 
number of fractions could not be said to vio- 

Tl I4) y rInL f A k 19 ^ Andh Pra 465 (466) - 

f Contract by Gram Panchayats trails- 

ferring right to recover taxes is not void, there 


"A” In the citations stands for AIR 
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being no prohibition in the C. P. and Berar 

Panchayat Act (1 of 1947). 1961 MPLJ 959. 

(115) Contract between two companies, one 
private and another public, with some common 
shareholders and common directors. A 1959 
Cal 715 (728). 

(116) Contract by managing director without 
consent of directors with other private company 
of which he is member. A 1959 Cal 715 
(727). 

(117) Director of Company standing as gua¬ 
rantor for loan advanced by third party to 
company and company agreeing to pay Director 
guarantee commission — Contract does not 
contravene Ss. 89-E, 91-A or 91-B of Com¬ 
panies Act, 1913 and is not against public 
policy — Director can enforce it against com¬ 
pany. (1971) 1 BCLJ 195 (All). 

(118) Rule 33 (1), Forest Rules, itself shows, 
an assignment of any forest contract is not 
absolutely prohibited and cannot, for that rea¬ 
son, be regarded as void. A 1962 Madh Pra 
22 ( 22 ). 

(119) There is nothing to indicate that the 
Legislature has prohibited a contract to trans¬ 
fer land between one agriculturist and another. 
A 1968 SC 1358 (1360). 

(120) A transfer of land by Bhumiswami 
cannot be treated as in contravention of Sec¬ 
tion 165 of M. P. Land Revenue Code, (1959). 
A 1976 Madh Pra 106 (110). 

(121) Mere contract for sale is not hit by 
Section 154 of U. P. Zamindari Abolition and 
Land Reforms Act — Prohibition in Sec. 154 
is against actual sale — Contract for sale does 
not become void. A 1971 All 444. 


(122) Agreement of sale of land by Sirdar 

after depositing 20 times of land revenue ana 
obtaining Bhumidari Sanad is valid —* It is 
not hit by Sec. 23, as being forbidden by law 
namely S. 166 of U. P. Zamindari Abolition 
and Land Reforms Act (1951). 1980 UPLT 

(NOC) 43 (All) 00 ILR (1971) 1 All 111 (120). 

(123) Contract of tenancy entered into in vio¬ 
lation of order under S. 7 (2) of U.. P. (Tem¬ 
porary) Control of Rent and Eviction Act is 
not void. A 1964 All 1 (3, 4) (FB). (A 19bl 
All 347, Overruled; A 1961 All 295 (296, 297) 
and A 1964 All 395, impliedly Overruled.) 

(124) An agreement between private parties 
creating tenancy is not void for want of allot- 
ment order under U. P. (Temporary) Con All 

of Rent and Eviction Act (1947). 1979 

LJ 1127 (1134). (1974 All LJ 676 (FB). Held 

no good law in view of 1975 All LJ 270 

OO A 1Q7Q All 144 

(125) In a suit for ejectment of a tenairt a 
compromise decree can be valid y P ; 
Such a decree is not against the P r O£sm™ of 
Section 3 of the U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Section 3. 

A 1973 All 324. 

(126) Creation of subsequent perpetual lease 

neither violates U. P. Act H 7 7 «-q° r 

void under this Section 1978 All LJ 759. 

(127) Agreement by landlord with tenant tor 
pavment of rent in excess of the limits laid 
down under Section 6 of Rajasthan Premises 
(Control of Rent and Eviction) Act (17 ot 

1950). 1967 Raj LW 544. 

(128) An agreement entered ««o alter me 
Bombay Rents Hotel and Lodging House Rates 
Control Act (51 of 1947) has come into force. 


contrary to the provisions of Section 15 would 
be unenforceable. A 1959 SC 689 (692). 

(129) B, a merchant contracted with ‘A’ a 

pacca addathiya to purchase one wagon of 
groundnut oil for 1954 June delivery — ‘A* 

then entered into contract with ‘C* to purchase 
one wagon of groundnut oil to be delivered 
to ‘B* in June from C’s godown — Fall in 
prices — A paid to ‘C* the difference in price 

— Held it was a wagering contract. A 1965 
Andh Pra 136 (142). 

(130) Amount of Chitti less than Rs. 100 — 
Licence under Section 7 not taken by foreman 

— Transaction of subscription not illegal under 
Section 7 of Trav. Chittis Act (20 erf 1120). 
1969 Ker LR 659. 


4. Excise contracts.— (1) Contracts violating 
the provisions of Abkari Act are illegal within 
Section 23 of the Contract Act. A 1921 Mad 
455 (456) 00 A 1955 Hyd 28 (32) (FB) 00 A 
1954 Hyd 156 (158) (FB) 4,0 A 1925 Suul 55 
(56) (DB) 00 A 1962 Ker 21 (23. 24) (FB) * 
A 1967 Andh Pra 119 (122) (DB) 00 (I960) 2 
Andhra WR 222 (DB). 

(2) The provisions of the Abkari and Opium 
Acts are not intended merely to protect public 
revenue but the provisions contained in them 
are based on public policy. (1912) 35 Mad 
582 (586) (DB) 00 A 1954 Hyd 156 (158) (FB). 

(3) A contract involving any of the mischiefs 
contemplated by Section 12 of Madras Abkari 
Act would be illegal within the meaning of 
Section 23 of the Contract Act. A 1921 Mad 

455 (456). , ,, _ 

(4) A benami purchase of toddy shop is m 
contravention of Section 13 of the Madras 
Abkari Act, 1 of 1886. A 1949 Mad 252 (253) 

(5) A promissory note given in consideration 
for the transfer of a right to sell toddv prohi¬ 
bited under Section 22 of Madras Abkari Act 
is illegal within Sec. 23 of Contract Act. A 
1916 Mad 272 (273). 

(6) A contract for the sale of fermented 
liauor, by a person who has not obtained a 
licence under Bengal Act, VII of 1878, is 

and therefore void. (1889) 10 Cal 436 (442) 

(DB). 

(7) All contracts to evade the provisions of 
the Excise Rules are altogether illegal and 
void. (1911) 12 Cri LJ 11 (12) (DB) (Cal) 00 
A 1943 Pat 374 (375) (DB). 

(8) A sub-lease of a licence to manufacture 
and sell country liquor given in violation of 
condition of such licence is forbidden by law. 
(1888) 10 All 577 (579) (DB). 

(9) Where without obtaining previous sanc¬ 
tion of Collector, as was necessary under the 
rules of licence to sell arrack, a licence-holder 
agreed to sub-let and sell arrack to sub-lessee, 
it was held that such agreement was illegal 
and therefore unenforceable. (1903) 28 Mad 
430 (433) (DB). 

(10) An agreement sub-lettmg the right to 
vend ganja in contravention of licence is illegal. 

A 1917 Mad 852 (853). 

(11) Sub-lease of salt pans in contravention 

of conditions of lease is unenforceable at Jaw. 
A 1922 Bom 78 (78) (DB) 00 (1909) 33 Bom 

636 (641) (DB). 

(12) Contract to supply liquor on credit held 

illegal. A 1943 Sind 219 (221) (DB). 

(13) The mortgage by the lessee of salt pans 
of his leasehold interest in infringement of me 
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Section 23 — Note 4 (contd.) 
provisions of the Madras Salt Act is 
(1954) 2 Mad LJ (Andh) 127 (129). 

(14) A partnership entered into to conduct 
business in arrack or toddy on a licence grant¬ 
ed or to be granted to only'one of the part¬ 
ners is void ab initio. A 1950 Mad 444 (449) 
(FB) 00 A 1935 Mad 440 (442) (FB) 00 A 1944 
Mad 295 (298, 299) (DB). (A 1935 Mad 895, 
Overruled.) 00 A 1941 Mad 64 (65) 00 A 1937 
Nag 250 (250, 251) 00 A 1925 Sind 55 (56) 
(DB) 00 A 1960 Andh Pra 444 (448) (DB) 00 
(1969) 71 Pun LR 122 °° A 1965 Orissa 160 
(161, 162) (DB). 

(15) A licence under the Central Excises and 
Salt Act for tobacco trade is personal to the 
licensee and therefore any partnership entered 
into by him without getting the licence amend¬ 
ed is illegal. A 1957 Mad 186 (189) 00 (1966) 
60 ITR 335 (DB) (All). 

[But see (1960) 2 Andh WR 151 (DB).] 

(16) As an excise licensee enters into special 

obligations towards the Government, both finan¬ 
cial as well as affecting the public morals, 
public policy no doubt require*, that the entire 
control of the business should be in his hands. 
But as no such question of public policy is 
involved if the licensee takes a partner only 
to share the profits and the loss, contract of 
partnership i s in no way void. (1898) 11 CPLR 
62 (63) A 1929 All 210 (211) (DB) 00 A 

1926 Mad 218 (220, 222) 00 A 1914 Oudh 
399 (402) (DB) 00 (1913) 37 Bom 320 (325, 

326) (DB) 00 1906 Punj Re No. 114, p. 440 
(442) 00 A 1961 Punj 405 (408, 410, 411) 

(DB) •• A 1960 Ker 276 (278) (DB). (Partner¬ 
ship entered into in contravention of Cochin 
Tobacco Act (1922), is illegal. A 1950 Mad 
444 (FB), held not overruled by (1959) 37 ITR 
271 (276) (SC); 27 Cochin 222 and A 1927 Lah 
333, Dissented from.) 00 1969 BLJR 646 (DB). 

(17) A licensee of salt manufacture admitting 
partners but manufacturing salt himself cannot 
be said to have contravened provisions of Bom¬ 
bay Salt Act against alienating benefits of 
licence. A 1921 PC 137 (137) A 1944 Mad 
394 (395). 

(18) Section 23 does not hit a 
made in contravention of Section 
Excises and Salt Act and Rr. 175 
and 210 framed thereunder. A 
Pra 39 (42) (DB) 00 1968 Ker LJ 769. 

[B» l A 1959 Andh Pra 647 (648. 649) 

(DB). (Trading without a licence in transgres¬ 
sion of the provisions of Section 6. Central 
Excises and Salt Act is illegal and is governed 
by S. 23.) ] 

5. “Defeat the 
The term “law” 
the provisions of 
enactment 
in force 


partnership 
6 . Central 
(2). 178 (4) 
I960 Andh 


provisions of any law”.— 111 
used in the expression “defeat 
any law” would include am¬ 
or rule of law for the time being 
in British India and hence a question 


of a contract may arise or 
me basis whether its object or consideration 
would defeat (1) the provisions of any legisla¬ 
te enactment, or (2) the rules of Hindu ot 
Muhammadan law, or (3) other 
*or the time l>eing in force in 

£J£ 47 Sinr1 94 < 96) (DB) 00 A 
062) (DB). 

(2) Section cannot be invoked »«, 
r n,e and bona fide transaction. Even trans¬ 
it, which are likely to defeat the provision ol 

i a . r r ? ot Prohibited or declared void 
11W71) 1 Mad LJ 274. 


rules of law 
British India. 
1966 Mys 154 

to invalidate 


(3) The words “any law” refer to substan¬ 
tive law and not to an adjectival law, such as 
the Civil Procedure Code. (1889) 16 Cal 504 
(508) (DB). 

[But see A 1942 Sind 47 (49) (DB).] 

(4) A contract which seeks to exclude the 
application of a statutory provision to the par¬ 
ties is not valid. A 1935 All 619 (619). 

[See also A 1920 PC 190 (195) 00 A 1968 
All 95 (99) : 1968 Lab IC 326 00 A 1962 
Cal 311 (323, 324).] 

(5) The bankruptcy Court cannot allow proof 
when it is based on a contract against the 
policy of the bankruptcy law or is a result of 
secret agreement between the bankrupt and 
the third party. (1967) 1 Comp LJ 172 : 38 
Com Cas 82 (Cal). 

Instances of void agreements. 

(6) The rules and regulations of a private 
provident fund are only in the nature of a 
contract between parties and they cannot affect 
the liability' of the deposit lying to the credit 
of a depositor from attachment as a ‘debt’ due 
to him under law. A 1942 Sind 47 (49) (DB). 

(7) Parties by contract can neither alter sta¬ 
tutory period of limitation nor statutory start¬ 
ing point of limitation. Such a contract is 
void. A 1934 All 661 (675) (FB) ILR (1950) 

1 Cal 313 (320) 00 A 1947 All 38 (40) 00 A 

1917 Mad 892 (894) (DB). 

[But see A 1950 East Punj 352 (353) 00 A 
1949 Cal 390 (393) °° A 1934 Rang 15 (16) 
00 A 1924 Cal 186 (187) (DB - ).] 

(8) Oral agreement to postpone registration 
of deed of lease would defeat the provisions 
of the Registration Act. A 1923 Nag 76 (76). 

(9) Agreement by vendor to relinquish ex¬ 
proprietary rights in sir land is void as being 
opposed to the policy of Agra Tenancy Act. 
A 1916 PC 59 (61) A 1922 All 430 (431) 
(DB) 00 A 1917 All 111 (112) (DB) 00 (1910) 

7 All LJ 778 (781) (DB). 


(10) Surrender and re-settlement added as a 
device to get over the bar against transfer by 
sale etc. — Resettlement is void and cannot be 
enforced. A 1975 Pat 58. 

(11) An agreement the consideration of which 

is defeating the provisions of Insolvency Act 
is void within the meaning of S. 23 of Contract 
Act. (1912) 16 Cal I.] 162 (164. 165) (DB) °° 
A 1956 SC 336 (339) 00 A 1938 Rang 11 (13 
14) i DB) 00 A 1936 Lah 831 (832) 00 (1936) 

163 Ind Cas 858 (859-) (Cal) 00 A 1929 Mad 
385 (386) 00 (1906) 33 Cal 702 (709) 00 (1897) 
20 Mad 84 (86) (DB). 

Q2) Priv ate agreement in respect of indus- 
trial dispute based on contracting out of statu- 
ton- provisions of Industrial Disputes Act _ It 

^(DBMMa".^: 23 ' 1969 l Hl> IC 725 


(13) A loan made to a parent or guardian for 
the marriage of his minor child is for a pur¬ 
pose which if permitted would defeat the pro- 

t *‘ < ‘ Child Marriage Restraint Act A 

a 9 46 2 ) r* 1958 Andh Pra 145 

(14t>) 1958 Andh LT 14 ( 19 ). 

(14) Sale of Malguzari without reservation ot 

r C |Q% nC M ' V,t Jo°o Ut /o , ^ ei<Sa,y sancli<m i-s void. 
A 1928 Nag 232 (236) (DB). 

.. (1 ^ A* a 1 M agreement by the tenant to pav 
the landlord the costs if he has to defend 
against a claim seekiug to set aside the sur¬ 
render would defeat the provisions ,4 the C. P. 
Tenancy Act by preventing the heirs from 
exercising their rights, it would be an unlaw- 
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ful agreement within the meaning of Sec. 23, 

Contract Act. A 1918 Nag 178 (179). 

(16) Where a person before purchasing a 
tenancy under the Punjab Colonization of Gov¬ 
ernment Lands Act, 5 of 1912, entered into 
an agreement with others to give them posses¬ 
sion of one half of the lands and half the 
share of profits in consideration of their advanc¬ 
ing half the purchase money and half the out¬ 
goings it was held that the agreement was 
void under Section 19 of the Punjab Act. A 
1933 Lah 291 (292) (DB). 


(17) An agreement by a tenant to pay the 
zamindar certain dues over and above the usual 
was held to be void on the ground that its in¬ 
tention was to defeat the provisions of Ss. 56 
and 83, U. P. Land Revenue Act. (1913) 35 
All 19 (22, 23) (DB). 

(18) As the object of an agreement by the 
purchaser at a patni sale to reconvey the pro¬ 
perty to the defaulting patnidar is to defeat 
the provisions of Section 9 of the Patni Regu¬ 
lation of 1819 it is void. (1910) 14 Cal WN 
1031 (1033) (DB). 

(19) An agreement between the landlord and 
tenant to increase the rent by more than two 
annas in the rupee contravenes the provisions 
of Section 29 of the Bengal Tenancy Act and 
is void. (1897) 24 Cal 895 (896) (DB). 

(20) A contract providing for the receipt of 
selami or premium contravenes the provisions 
of Section 7 of the W. B. Premises Rent Con¬ 
trol Act, 17 of 1950 is void. A 1955 Cal 442 
(447). 

(21) A lease which if permitted would have 
defeated the provisions of the Calcutta Rent 
Act was held to be void. A 1924 Cal 57 (60) 
(DB). 

(22) A contract by a Government servant 
which did not comply with the provisions of 
Section 175 of the Government of India Act 
of 1935 was held void. ILR (1950) 2 Cal 431 
(439). 

(23) A contract the object of which is to 
evade the provisions of the Forward Contracts 
Prohibition Order of 1944 being illegal and 
unenforceable, damages for the breach of such 
an illegal contract also cannot form considera¬ 
tion for promise to pay them by another con¬ 
tract. Tne latter contract is also illegnl 
unenforceable. A 1953 Mad 845 (845, 846). 

(24) A contract to pay commission to a 
broker which violates the provisions or Sec. ^ 
of the Bombay Securities Contract Cojitrol 
Act, 8 of 1925 is void. A 1953 Bom 98 (101). 

(25) A contract for supply of vegetable oil 
and oilcakes at a future date contravenes the 
provisions of the Vegetable Oil and Oil cakes 
(Forward Contracts F^oLubition) Cycler of 

and is therefore void. ILR (1951) Mad 723 
(727 728) (DB). 

(26) A contract which involves the transfer 
of ration documents was held to contravene 
Madras Rationing Order of 1943 and therefore 

void. A 1954 Andhra 51 (52). 

(27) A contract by a Co-operative Credit 
Society to lend money to a non-member is H- 
legal and cannot be enforced. A 191-9 Lan 

330 (331) (DB). t ...... 

(28) An agreement to pay a tax prohibited 

by an Act of Legislature is void as it would 
defeat the provisions of law rf permitted 
(1884) 8 Bom 398 (403) (DB). 


(29) An agreement between a Co-operativ« 
Society and one of its members that member 
will do life insurance business and the com¬ 
mission will be shared between them as cal¬ 
culated to defeat the provisions of Insurance 
Act and hence is void. A 1968 Cal 146 (150) 
(DB). 

(30) Relinquishment or an agreement to re¬ 
linquish their rights to share in their father’s 
property by the heirs of a Mahomedan, on his 
death, would, if permitted, render Section 6 (a) 
of the T. P. Act futile. A 1964 Ker 200 (203) 
(DB). (A 1936 All 573, Dissented from.) 

(31) Agreement whereby right of prior pur¬ 
chase is created is hit by Section 23 in that if 
it is permitted, it would defeat the provisions 
of J. and K. Right of Prior Purchase Act. A 
1966 J & K 89 (94). 

(32) Partnership agreement authorising one 
partner having licence to sell English wine to 
sell country liquor and others having licence 
to sell country liquor to sell English wine. 
(1969) 71 Pun LR 122. 

(33) A partnership formed by a dealer in 
cloth who had obtained licence under Madras 
Cloth (Dealers) Control Order (1947) is hit by 
Section 23 in that it is of such a nature that if 
permitted it would defeat the provisions of the 
Order, specially Cl. (4). A 1964 Andh Pra 145 
(150, 151) (DB). 

(34) Transactions under kuri security bonds 

in Kuries not registered if allowed to be en¬ 
forced would defeat the provisions of Kuries 
Act (7 of 1107). 1959 Ker LJ 130. 

(35) Where a transaction is illegal its object 
being of such a nature that if permitted it 
would defeat the provisions of the U. P. (Tem¬ 
porary) Control or Rent and Eviction Act the 
transaction would be hit by Section 23 of the 
Contract Act. A 1959 All 440 (452). 

Agreements not void. 

(36) Purchase by decree-holder without the 
permission of the Court is not void. (1909) 32 
Mad 242 (253) (DB). 


(37) An agreement by the parties to a con¬ 
tract restricting them to have recourse only to 
one of several competent Courts may not be 
within mischief of S. 28, but it is void under 
Sec. 23. A 1956 Madh B 120 (121). 

[But see A 1944 Mad 47 (48).] 

(38) Although a clause to the effect that pay¬ 
ment should be made at a particular place is 
inserted in a pronote with the object of bring¬ 
ing a suit at that place and thus avoid the 
operation of the U. P. Agriculturists’ Relief 
\ct the provision cannot be held to be illegal 
within Section 23 of the Contract Act. A 
1939 Lah 498 (498). 

(39) Contract to be bound by oath is valid, 
provided Court can administer it under Sec. 8, 
Daths Act. A 1923 All 443 (444). 

(40) Agreement, even apart from Indian 
Daths Act, by parties to a suit to abide by 
statement of witness, who is also party to suit^ 
is valid unless fraud, etc., can be proved. A 
1933 All 861 (880) (SB). 

(41) A debtor has the option to waive his 
right to apply for restoration of possession 
under Section 35 of the U. P. Encumbered 
Estates Act and therefore a compromise by 
which he contracts himself out of the right 
cannot be void on the ground that if permitted 
it would necessarily defeat the provision ot 

Section 35. 1940 Oudh WN 1246 (1248) (DB). 
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(42) Merely because the Public Demands Re¬ 
covery Act has not expressly permitted the 
certificate officer to release the debtor before 
detention, it can not be said that he is forbid- 

• den by law from doing so and therefore the 
surety bond furnished for the release of the 
debtor under such circumstances is supported 
by lawful consideration. A 1937 Cal 625 
(628) (DB). 

(43) No question of defeating the provisions 
of Section 54, Transfer of Property Act will 
anse if a deed of mortgage executed for the 
consideration payable under an unregistered 
deed of sale is enforced when the sale is in 
substance only an agreement by an auction- 
purchaser not to enforce his rights in respect 
of the property against the mortgagor. (1910) 
5 Ind Cas 581 (582) (DB). 

(44) Although an agreement as between the 
parties make one of them responsible for the 
Government revenue payable by the other it 
cannot relieve the latter of his statutory liabi¬ 
lity for the Government revenue and therefore 
the agreement cannot be condemned as one 
defeating the provisions of the law. 1883 Pun 
Re No. 139, p. 421 (422) (DB). 

(45) Transaction entered into to avoid inci¬ 
dence of tax is not illegal — Partition of family 
lands to avoid liabilities arising under Kerala 
Rice and Paddy (Procurement by Levy) Order 
not invalid. 1969 Ker LT 792. 

(46) A contract to allow another person to 
occupy a house and pay compensation for use 

. and occupation does not create any right of 

• lessee in the other and therefore cannot be con¬ 
sidered as a contract which defeats the provi¬ 
sions of S. 107, T. P. Act. A 1952 Ah 344 
(345) (DB). 

(47) Agreement for sale of land — Trans¬ 
action dependent upon issue of notification 
under S. 109, Mysore Land Reforms Act ex¬ 
empting application of the Act to the said lands 

— Vendee applying to Govt, to issue such 
notification but application rejected — Subse¬ 
quent suit to refund of advance paid to vendee 

— Held that vendee never intended to violate 
S. 80 of Mysore Land Reforms Act and the 

CO ?^ Ct ,»^ as not r ille S al - !LR (1973) Kant 1093. 

(48) Where a forward contract was entered 
into at a place which was outside the jurisdic¬ 
tion within which such contracts had been for¬ 
bidden by a notification extending the provi¬ 
sions of R. 90-C of the Defence of India Rules 
and it was also not intended by the parties to 
perform it either wholly or in part within such 
jurisdiction, it was held that the contract could 
not be declared illegal merely because a suit 
under it had to be filed within that jurisdiction 
on the ground of the defendant’s residence. 
A 1954 SC 500 (502). (A 1952 Raj 81, Re¬ 
versed.) 

(49) When the contractor claims payment 

under the several work orders under which he 
executed the contracts he cannot be met with 
the plea that the contracts defeated the provi- 
sions of the Municipal Act, 15 of 1932. (1955) 

59 Cal WN 762 (766). 

(50) An agreement between parties to the 
effect that interest @ 6% would be payable 
on the amount of compensation awarded under 
Land Acquisition Act (1894) is neither opposed 
q Public policy nor would defeat provisions of 

lQfiii 0 ? 28 amended by Madras High Court.) 
1980 Legal Surv 71 (74) (Mad). 


(51) Where the object of the acquisition of 
share in the mahal or village in which the dis¬ 
puted property is situate is not to defeat the 
law of pre-emption but to acquire a preferen¬ 
tial right, the acquisition does not come within 
the mischief of Section 23. A 1925 All 358 
(360) (DB). 

(52) The export of goods under a permit 
issued to another was not opposed to the pro¬ 
visions of the Export and Import Act of 1916 
and hence the purchase of such export permits 
was held to be not unlawful. A 1930 Sind 
175 (176) (DB). 

(53) Contract for purchase of land entered 
into with full knowledge that purchaser may 
hold land in excess of the ceiling is not void. 
A 1968 SC 1358 (1360). 

(54) A contract made by a tenant in respect 
of rent with the landlord is such that if per¬ 
mitted, it would defeat the purpose and policy 
of law. 1961 MPLJ 450. 

6. Agreements opposed to persona] law of 
parties.— (1) The word ‘law’ in Clause (2) of 
Section 23 means personal or customary law. 
A 1939 Rang 305 (312) (FB) 00 A 1947 Sind 
94 (96). 

Hindu law. 

(2) Agreement taking away absolutely the 
right to partition of members of joint family is 
unenforceable. A 1928 Oudh 365 (368) (DB). 

(3) An agreement between joint owners that 
on failure of ‘aurosa’ son in one line imparti¬ 
ble property of family should go to the other 
line where there is an aurosa son, would not 
bind the successors, such agreement being 
contrary to law. (1886) 9 Mad 499 (499) : 13 
Ind App 97 (PC). 

J 4) A stipulation as between a husband and 
e to avoid the marriage on the breach of a 
condition embodied in an ante-nuptial agree¬ 
ment between them is contrary to the policy 
of law. 1900 Pun Re No. 15, p. 53 (55) 00 

A 1953 Sau 88 (88) 00 A 1937 Bom 358 (360) 
(DB). 

(5) A post-nuptial agreement of separation 
between husband and wife providing for main¬ 
tenance of wife is neither opposed to public 
policy nor to the spirit of Hindu law. A 1937 
Bom 358 (360) (DB) 00 A 1931 Nag 197 (198) 
°° A 1968 Mad 201 (202, 203) °° A 1962 Bom 
35 (37) : 63 Bom LR 595 00 (1961) 65 CaJ 

WN 1115 00 A 1968 Mad 201 (202. 203). 

(6) An agreement by a Hindu bridegroom 
not to marry a second wife during the conti¬ 
nuance of his marriage with his first wife is 
not immoral or opposed to public nolicv 

(1908) 4 Nag LR 8fi (901. P P " Cy ' 

1 . % ■ % maintain as wife 

a woman who is not his lawfully wedded wife 

^, c o on j r f ry An,S! lb J , f policy and consequently 
unlawful. (1912) 14 Bom LR 547 (557, 558) 

mi£ ^ agreement between husband and wife 
£ nm ™ reC< J n ? ha l ,on ’ the object of which is 
t enC i i to th T- present separation, is not 

a ° PU H 1C pol ‘V y even if * contemplates 

se Paration and promise for maintenance 
in that event. A 1945 Mad 36 (37). 

l?** by -G Wife to sus Pend the ope¬ 
ration of her maintenance decree for some 

time to give opportunity to husband to prove 

his willingness to maintain her property is not 

ojmosed to public policy. A 1944 Mad 17 
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(10) In absence of proof of absence of cus¬ 
tom, contract to compensate husband for ex¬ 
penses of his marriage upon his consenting to 
divorce wife is not void. A 1925 Nag 111 
(114). 

(11) Custom laying down particular mode of 
inheritance with regard to property held by 
ladies of zamindar’s family and derived from 
the zamindar is not opposed to public policy. 
A 1916 Mad 102 (107) (DB). 

Muhammadan law. 

(12) In Muhammadan law marriage is a 
mere civil contract and an ante-nuptial agree¬ 
ment between the wife and her husband, that 
the husband would be liable to pay for her 
maintenance in case of dissension between 
them, is valid. A 1932 Lah 65 (66) 00 A 1950 
Cal 304 (305) (DB) 00 A 1939 Lah 165 (165, 
166) oe A 1921 All 152 (153) (DB). 

[But see (1913) 37 Bom 280 (282, 283) (DB).] 

(13) An ante-nuptial agreement which con¬ 
fers a right on the wife to get divorce in the 
event of the husband bringing without her 
consent other wives to stav with her is not 
void. A 1955 Assam 153 (153) (DB). 

(14) An ante-nuptial agreement by a Muham¬ 
madan husband not to contract a second mar¬ 
riage is not illegal nor invalid as immoral or 
opposed to public policy or in restraint of 
marriage. A 1920 Low Bur 59 (60). 

(15) An agreement by a Muhammadan who 

had married two wives, to give maintenance to 
one of them living separately due to disagree¬ 
ment, is valid. A 1928 Oudh 303 (303, 804) 

(DB). 

(16) A post-nuptial agreement between a 
Muhammadan couple which deprives the hus¬ 
band of his independent volition and earnings 
and provides for his immediate divorce and 
realization of denmohur from him in case of 
breach of agreement is void- (1875) 15 Beng 
LR (Ajpp) 5 (7). 

(17) Agreement for desertion on husband’s 
second marriage is opposed to Muhammadau 
law. A 1935 Lah 902 (903). 

(18) An agreement by a Muhammadan hus¬ 
band with his wife to the effect that he would 
lead a respectable life and live in a house ap¬ 
proved by wife and her parents and in case of 
default the wife could divorce is valid and 
not opposed to public policy. A 1936 Lah 
716 (717) 00 A 1966 Cal 465 (467) : 1966 Cn 
LT 983. 

(19) Even if the parties be Muhammadans 

whose personal law allows wife to procure a 

divorce an agreement to advance money to a 
married woman to enable her to procure a 

divorce in a Court of law and marry the plain- 
tiff is void as the object and consideration of 
such an agreement is unlawful and opposed to 
public policy. 1887 Pun Re No. 46, p. 97 
(99, 100). 

(20) There is nothing in the Muhammadan 

husband’s promise to pay a certain sum of 
money for the personal expenses of his wife 
during his lifetime which can reasonably be 
regarded as opposed to public policy. A 1929 
Lah 660 (661) (DB). 

(21) Charge created by a Muhammadan on 

unknown shares of one of his heirs is invalid 
under Section 23, as it defeats the provisions 
of Muhammadan law. A 1933 All 934 (937) 

(DB). 


(22) It is unlawful for a Hindu to make a 
dedication in favour of a mosque as it is un¬ 
lawful for an unbeliever to make a *wakf* in 
favour of a mosque. (1912) 16 Cal WN 114 
(116) (DB). 

(23) A contract for purchase of immovable 
property entered on behalf of a Muhammadan 
minor bv his guardians is not unlawful. Under 
the Muhammadan personal law, the guardian 
is not prohibited from entering into such con¬ 
tract. However, the minor on attaining the 
majority can revoke such contract by showing 
that the agreement was void as the vendor had 
obtained the money fraudulently from his 
guardian and can recover the money by virtue 
of Section 65 of the Contract Act. (1964) 2 
Andh WR 183 (DB). 

(24) Agreement to maintain illegitimate child 
— Consideration is not unlawful and agreement 
is not void. A 1966 Raj 163 (164). 

(25) A bequest to some of the heirs by a 
Mahomedan, if not consented to by the re¬ 
maining heirs after the death of the testator is 
not valid under the Mahommedan law. A 1964 
Ker 200 (202) (DB). (Overruled on another 
point in A 1973 SC 554.) 

(26) Where in a partition suit by a Muham¬ 
madan lady against ner co-heirs a preliminary 
decree was passed defining the shares of each 
of them and the co-heirs transferred their in¬ 
terest, the transfer was not opposed to Muham¬ 
madan Law. A 1966 Andh Pra 361 (368). 
Buddhist law. 

(27) According to Buddhist law, a rahan is 
forbidden by his law, that is the Vinaya, to en¬ 
gage in trade. Therefore, purchasing or selling 
property bv rahan is opposed to Section 23. 
A 1939 Rang 305 (312) (FB). 

(28) Neither the object nor consideration of 

sale to Buddhist monk is immoral within Sec¬ 
tion 23. A 1929 Rang 354 (363) (FB). (A 

1928 Rang 3, Overruled.) 

Parsi law. 

(29) An agreement between a Parsi husband 
and wife for their living separate is lawful 
and binding. A 1921 Bom 399 (400) 00 (1899) 
23 Bom 279 (280, 281). 

(30) A Parsi wife is not precluded from 

claiming future alimony under Section 40, Parsi 
Marriage and Divorce Act even if she had 
consented in the divorce proceedings to give 
up her future maintenance and that consent is 
embodied in the order of the Court. A 1945 
Bom 537 (542). * 

Christian law. 

(31) Promise by Christian to marry another 
when the person is already a married person is 
void. A 1926 PC 27 (27). 

Jewish law. 

(32) Where in a suit on contract one of the 
parties who are Jews allege that the contract 
is void under the Jewish Taw the Court must 
go into the allegation and determine what is 
the personal law which applies. A 1946 Cal 
90 (107). 

7. Fraudulent agreements.— (1) To acquire 
gains by fraud is an essentia! condition for the 
application of Illustration (e) of Section 23. A 
1963 Him Pra 3 (6). 

(2) Agreement between two persons to com¬ 
mit fraud on third party is void. A 1930 All 
732 (733> (DB). 

(3) Where the object of agreement is to con¬ 
ceal actual Sivai amdani ana so to reduce as- 
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sessment of land revenue the agreement is 

fraudulent. A 1923 Nag 76 (76). 

(4) An agreement the consideration of which 

is to perpetuate fraud to defeat the creditors 
having decree is not enforceable. A 1923 All 
504 (505, 507) (DB). (Bond.) 00 (1973) 1 

Malayan LJ 210 (212). 

(5) An agreement to prefer some creditors in 
order to obtain their consent to a composition 
between debtor and creditors, is void being 
fraudulent A 1939 Sind 33 (33, 34) (DB). 

(6) Creditor agreeing not to sue one co- 
debtor if latter helped in realization of the debt 
from others and to refund deposit if realization 
made — Agreement is unenforceable. A 1920 
Cal 515 (516) (DB). 

(7) Where A, a stranger, who advanced money 
to three widows to enable them to make false 
claim of inheritance against rightful heir B, got 
the entire control of suit and under threats of 
prosecuting the suit to his ruin, induced B to 
enter into compromise of suit by virtue of which 
the widows were to withdraw the suit on B ex¬ 
ecuting a bond to A for large sum in discharge 
of debts alleged to be due from widows to A, 
h was held that the bond was invalid and 
fraudulent as against B. (1873-74) 1 Ind App 
241 (267) (PC). 

(8) A sale made by a person with the object 
of defeating a probable execution against him 
is not necessarily one made with a fraudulent 
and unlawful object. (1879-80) 4 Bom 70 (73) 
(DB). 

(9) An agreement providing that the judg¬ 
ment-debtor should pay the decretal amount 
with interest subsequent to the date of decree 
although the decree did not award interest, is 
not fraudulent. (1877-78) 3 Cal 602 (609) : 5 
Ind App 78 (PC). 

(10) Where the intention to deceive the Court 
by the execution of a document, if at all there 
is any, is there only in a secondary sense, the 
primary purpose of such execution being the 
rightful recovery of possession, the document 
cannot be said to be vitiated by an intention to 

^206) fraud UP ° n the Court - A 1949 Cal 204 

QI I ’ j . I . . t purpose has been 

effected the maxim in pari delicto notior 

wil^heL ne S i?h dentiS r^ ViH A a ? p!y anc ^ ^ e Court 
"IP P. ar ^ A 1925 Oudh 120 (123) 

A 1957 Andh Pra 781 (784) 00 (iQftQ) 
86 Cal 874 (881). l ) (1909) 

(12) Where the object of a clause in a parti¬ 
ta 011 deed between plaintiff and defendant on 
the basis of which the suit for contribution has 
Of® 11 .“ ,ed » rooted in fraud perpetrated by a 
plaintiff on a third persom the court would not 
render any assistance to the plaintiff to recover 
the share of money agreed to be paid bv the 
defendant. (1951) 4 Sau LR 188 (191, 192). 

(13) Where the plaintiff in apprehension that 
u he himself applied, he would not be granted 
a site by the Government set up some one else 
to apply for the site with the intention of ap¬ 
propriating the same himself: it was held that it 

to P la y in 8 a fraud on the Government 
ancl the transaction being void the plaintiff 
<£>uld not succeed in getting back the site on 

TqL^wj lt was a benami transaction. A 

19 ** Mad 81 1 (813) (DB). 

U4) Omission to mention word “fraudulent* 1 
to pleading Still it is open to the Court to 


examine contract as whole and see whether it 
falls within mischief of Section 23. A 1943 
Nag 260 (262, 263) (DB). 

(15) Where a case put forward in the trial 
Court was that the agreement in question was 
void as being opposed to public policy : Held 
that on same facts it could be attacked as 
fraudulent in revision. A 1939 Sind 33 (34) 
(DB). 

(16) Where the vendor never pleaded that the 
bargain of sale was unfair or unrighteous, an 
argument on this basis is not open to a third 
party who has no cause to complain in this 
matter. A 1947 All 110 (114) (DB). 

(17) Where the buyer himself knew full well 
that the seller had no title and entered into 
the transaction with full knowledge of want of 
title the contract was invalid being fraudulent 
involving injury to the person or property of 
another. A 1967 Mad 461 (463). 

(18) Agreement between two firms according 
to which Firm A is to submit tender for Govern¬ 
ment contract for higher amount and Firm B 
is to pay certain amount to A if B*s tender is 
accepted is neither fraudulent nor opposed to 
Public Policy. A 1963 Him Pra 3 (4, 5). 

(19) Where fraud might have been contem¬ 
plated but not perpetrated the defendants should 
not be allowed to perpetrate a new fraud. A 
1960 SC 213 (217). 

(20) Sale of property brought about with the 
Knowledge of the prior agreement to sell it to 
another is fraudulent and the purchaser undei 
the agreement can resist the claim of the trans¬ 
feree under such sale. (1966) 79 Mad LW 368. 

8. Injury to the person or property.— (1) 
Where one of the objects of an agreement was 

l ° l vvith the minor ’ s interest in property 
held that it involved and implied injury to the 
property of the minor and consequently the 
agreement was unlawful. (1935) 61 Cal LJ 89 
(89, 90). 

(2) The case of a mortgage by a person who 
has only a right to half and not the whole of 
the property mortgaged is not governed by Sec¬ 
tion 23 at all and therefore not void on the 
ground that It injures any person or his pro¬ 
perty. (1908) 12 Ca! WN 94 (96) (DB). 

(3) A contract to give a son in adoption in 
consideration of the natural parents receiving an 
annual allowance during their lives if permitted 
would involve an injury to the person and pro- 

Pf rt y ado P ted - son - (1874) 13 Beng LR 

(App) 42 (43). 

(4) Agreements which are calculated to pre- 

vent a person from enjoying a fundamental right 
and which compel him to seek redress in a 
v^ourt or law are bad and unlawful A 1Q54 
Orissa 80 (86) (DB). A 1J54 

(5) A contract to prepare and supply copies 

on f £! Ct r P ? d J2® ed “ England is nSt vitiated 

th l ground that it involves injury to the 

P o y - 0f r an0ther * A 1920 B ° m 84 (85) < DR) - 
coimts SUlt f rn dissolu . Hon , of partnership and ac- 
nfTh. C S f Pr TT between plaintiff and 

3"K. -^ efen i ants — Compromise affecting 
1§80 d“ 99. party - Hit by th - A 

v { 7 ) •? u j t ra “tog dispute relating to right ot 
hebait to manage endowed property — Com- 

Sf Sm1l v agree T nt dispensing With consultation 
bv both ers » Providing for management 

ment°^of and defendant and for appoint- 

— she P ait ? after Plaintiff and defendant 

Compromise is not agreement causing injury 


680 [S 23 N 9-11] 


[The Indian] Contract Act, 1872 


Section 23 — Note 8 (contd.) 

to property of another. A 1965 Pat 33 (37, 39) 

(DB). 

(8) Trustee agreeing to sale property at grossly 
inadequate price — Agreement is void because 
the consideration was unlawful in that it in¬ 
volved injury to the property. (1972) 76 Cal 
WN 807. 

(9) There is nothing wrong in the two par¬ 
ties, agreeing to obtain the land in front of their 
respective snares of the building for the pur¬ 
pose of using that particular portion of the land 
in front of their building. A 1968 All 79 (81). 

(10) The word “inj'ury” as used in the fourth 
clause of Section 23 means criminal or wrong¬ 
ful harm. Loss which ensures to a trader as 
a result of competition by a rival trader is not 
“injury” within meaning of the fourth clause. 
A 1963 Him Pra 3 (9). 

(11) Where the buyer himself knew full well 
that seller had no title and entered into transac¬ 
tion, the contract was invalid being fraudulent 
involving injury to the person or property of 
another. A 1967 Mad 461 (463). 

9. Immoral agreements.— (1) Word “im¬ 
morality” is confined only to sexual immorality. 
A 1959 SC 781 (798) 00 1969 Ker LJ 620 ** 
(1921) 60 Ind Cas 727 (728) (Lah). 

(2) Where a transaction, though completed, 
was intended to be for consideration, it can be 
impeached, if the consideration is immoral, and 
it makes no difference whether the transaction 
is executed or executory. (1905) 28 Mad 413 
(418) (DB) A 1947 Bom 198 (203). 

(3) Where object of transfer is immoral, no 
interest in property passes. A 1933 Bom 209 
(212) (DB) ot> A 1916 Cal 266 (269) (DB). 

[See however A 1958 Cal 713 (719).] 

(4) Court has power to dismiss a claim which 
is tainted with immorality, though such a plea 
may not be taken by either party. A 1930 Mad 
547 (549) 00 A 1933 Mad 187 (189). 

(5) Where the pronote under which money is 
borrowed for an immoral purpose contains no 
recital as to the purpose, proof of the know¬ 
ledge of the creditor about the immorality of 
the purpose is necessary to hold that the pro¬ 
note is vitiated. A 1922 Mad 181 (182, 183) 
(DB). 

(6) Where the consideration for a pronote is 

immoral, the question whether the consideration 
failed or not would be immaterial, as the agree¬ 
ment would be void under Section 23. (1908) 

13 Mad LJ 7 (8). 

(7) When transfers are tainted by immorality, 
the Court has a discretion which must be exer¬ 
cised judicially, having regard to all the facts 
and circumstances of the case, to decide whe¬ 
ther the plaintiff is entitled to the relief by wav 
of restitution of the proper transfer, even though 
such transfers may be void on the ground that 
its object of or consideration is immoral or op¬ 
posed to public policy. A 1977 Bom 228 (236) 
(DB). 

(8) A lease of a house for running a brothel 
is not only an act forbidden by statute but also 
an immoral act under Section 6 (h) (2) of the 
Transfer of Property Act read with Section 23 
of the Contract Act. A 1958 Cal 713 (719). 

(9) An amount paid by a person to the hus¬ 
band of a woman to make him grant her divorce 
is money paid for an illegal or immoral pur¬ 
pose and cannot be recovered. A 1956 Nag 160 
(160). 


.[See also 1976 Cri LJ 1403 (1406) (All). 
(Money received to perform immoral contract — 
Element of cheating if present prosecution can 
lie, notwithstanding non-maintainability of suit 
to recover money paid or for specific perform¬ 
ance of contract.)] 

(10) Accused receiving money under an im¬ 
moral void contract — Fraudulent performance 
thereof by accused constitutes no offence under 
Section 420, Penal Code (1860). (1973) 75 Pun 

LR 165. 

^6. Past and future cohabitation.— (1) Future 
cohabitation is immoral consideration. Agree¬ 
ment having such consideration is void. A 1933 
Bom 209 (211) (DB) a * A 1925 All 437 (438) 
(DB) A 1924 Mad 159 (159) ** (1903) 13 
Mad LJ 7 (12) 00 (1971) 1 Cut WR 297 (302). 

.. ^ Lack of pleading on the point of illega- 
Iity of the object of a gift deed namely for con¬ 
templated future cohabitation does not preclude 
the party challenging the deed from relying on 
the ground of illegality provided the facts on 
record clearly disclose that illegality. A 1972 
Raj 25 (28, 29). 

(3) Although future cohabitation cannot sup¬ 
port a promise as being immoral, yet there is 
nothing wrong in a promise made in considera¬ 
tion of past cohabitation. A 1943 Mad 253 
(253) 00 A 1947 Bom 198 (201) (DB) 00 A 1940 
AH 385 (385) (DB) 00 A 1938 Pat 502 (503, 
504) (DB) 00 A 1930 Mad 956 (960) (DB). 

[See also A 1972 Raj 25 (28 to SO). (A gift 
tor past cohabitation which is not adulterous 
would be enforceable.)] 

[But see A 1952 Punj 293 (293) 00 A 1933 
Bom 209 (211) (DB) A 1930 Mad 239 (239, 
240) oa A 1924 Bom 135 (136) (DB) 00 A 1920 
Bom 142 (143) (DB) 00 A 1968 Mad 392.] 

(4) Where an agreement to pay future main¬ 
tenance is in consideration of the past cohabita¬ 
tion, the mere possibility that future cohabita¬ 
tion might also have been in the contemplation 
of the parties will not render the agreement 
void. A 1953 Mys 33 (35). 

(5) The question whether past or future illicit 
cohabitation or both are the real consideration 
for an agreement must be decided upon the 
construction of the document itself. If the evi¬ 
dence clearly discloses that future cohabitation 
also formed part of the consideration, the tran¬ 
saction will De void and illegal. . But if the 
agreement relates to past cohabitation it is no! 
rendered invalid by tne mere fact of the con¬ 
tinuance of the cohabitation. (1972) 1 Mad LJ 
244. 

(6) Where a pronote is given during the con¬ 
tinuance of cohabitation there is no presumption 
that the consideration is future cohabitation and 
is therefore, given for an immoral purpose 
(1903) 13 Mad LJ 7 (9). 

(7) Where a bond executed for payment of 
loan is taken by creditor in name of his con¬ 
cubine’s mother, debtor is not entitled to plead 
unenforceability due to immoral consideration. A 

1920 Mad 198 (201) (DB). 

(8) Where adultery was not without consent 

or connivance of the husband, a contract, foi_ 

which such adulterv forms the consideration, is 
not illegal. A 1928 Pat 375 (386). 

11. Prostitution.— (1) Money lent for the pur¬ 
pose of assisting the borrower to visit brothels 
and bring in prostitutes cannot be recovered in 
a Court of law. A 1918 Cal 399 (399, 400) 

(DB). 
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(2) No suit would lie by an adopted daughtei 
of a dancing girl for accounts or a share in the 
profits of an immoral and illegal partnership. A 
1939 Mad 139 (142). 

(3) Knowingly letting a house to a prostitute 
with the object of her carrying on therein pro¬ 
stitution is immoral and contrary to public 
policy. (1909) 31 All 58 (58) (DB, 99 A 1921 
Cal 486 (487) (DB) 00 1904 Pun Re No. 65 
p. 185 (185). 

[See 1898 Pun Re No. 2 (3) (DB).] 

(4) Where there was no proof that the lessor 
let out his house with the knowledge that ** 
was to be used by the tenant to carry on her 
business of prostitution and while the tenant 
•was in possession it was purchased by a third 
party, it was held that the purchaser could re¬ 
cover possession of the house through a suit. 
1955 All LJ 634 (635). 

(5) A custom among the prostitutes that if 
one of them contracts a marriage, she forfeits 
all rights in her original family, in other words, 
that she becomes practically an outcaste, is op¬ 
posed to public policy and is immoral and con-' 
sequently unenforceable in the British Indian 
Courts. A 1928 Lah 516 (520) (DB). 

12. Public policy.— (1) A contract which is 
opposed to public policy cannot be enforced by 
either of the parties to it. A 1923 Mad 620 
(628) (DB). t , r „ 

(2) Public policy requires that men of tiuJ 
age, and competent understanding, shall have 
the utmost liberty of contracting and that thei* 
contracts, when entered into freely and volun¬ 
tarily, shall be valid and that Court should not 
interfere with this freedom of contract. A 1925 
Oudh 120 (124) (DB). 

(3) What is for the good of the community 
and therefore necessary on the ground of public 
policy must fluctuate and vary' with the circum¬ 
stances of the time. A 1940 Bom 369 (372, 
373) (DB) 00 (1961) 3 Orissa JD 190. 

(4) Rules of public policy do not belong to 
a fixed or customary law; they are capable on 
proper occasions of expansion and modification. 
A 1957 Cal 336 (341) (DB). 

(5) The question whether a contract is op¬ 
posed to public policy or not is to be decided 
on general principles only, and not by any con¬ 
sideration of the terms of particular contract. 
(1909) 32 Mad 185 (190) (DB). 

(6) A contract may be invalid because its 
substance or purpose is contrary to public policy 
or because of its coercive method of procure¬ 
ment, which is contrary to public policy. A 1945 
Cal 218 (239) (DB). 

(7) The expression “public policy” means and 
includes a wide range of topics such as trading 
with the enemies in times of war, stifling pro¬ 
secutions, champerty and maintenance and 
various other topics which include certain re¬ 
cognised matters. A 1947 Sind 94 (96) (DB) 09 
A 1959 Madh Pra 131 (FB). 

(8) The doctrine of public policy should he 
invoked only in clear and uncontestable cases 
of harm to public interest. 1976 Ker LT 448 
(455). 

(9) The Courts ought to be very cautious in 
deciding a question of public policy, and though 
with the development of public opinion and 
morality, the doctrine must he applied with 


necessary’ variation, each case has to be decid¬ 
ed on its own facts. A 1931 Pat 22 (24) (DB) 
oc A 1959 SC 781 (794, 795) 00 A 1959 Madh 
Pra 151 (FB) 00 ILR (1962) Cut 266. 

(10) The term ‘public policy* does not admit 
of any definition. It is equivalent to the ‘policy 
of the law.’ Whatever tends to injustice of 
operation, restraint of liberty, commerce and 
natural or legal right; whatever tends to the 
obstruction of justice or to the violation of a 
statute and whatever is against the good morals 
when made the object of a ‘ contract is 
against a public policy and therefore void and 
not susceptible of enforcement. A 1964 Andh 

Pra 465 (467). , , 

(11) Obiter.— The question whether the 
doctrine should or should not be applied to 
harmful tendencies does not depend on Sec. 23. 
If the Courts come to regard the doctrine of 
public policy as extending also to harmful 
tendencies then if the object of any contract has 
harmful tendencies the contract would be void 
as contrary to public policy. A 1959 Madh Pra 
151 (166, 168, 169) (FB). 

(12) Fine-spun speculations of social reformers 
or visionary theorists cannot constitute the 
ground on which the Court can reach any con¬ 
clusion as to what is contrary to public policy. 
It is to be decided on well established principles 
of law. A 1954 Orissa 17 (20) (DB). 

(13) The doctrine of public policy cannot be 
extended beyond the classes of cases already 
covered and the courts cannot invent a new 
head of public policy. A 1947 Sind 94 (96) 
(DB) 99 A 1954 Orissa 17 (20) (DB) 09 A 1934 
Cal 328 (339) (DB) 00 A 1931 Pat 22 (24) (DB) 
00 A 1923 Cal 154 (156) (DB) 00 (1911) 6 Low 
Bur Rul 1 (2) (DB). 

[See however ILR (1962) Cut 266 00 (1961) 
3 Orissa JD 190.] 

[But see A 1976 Andh Pra 112 (117) (DB). 
(Rejecting the argument that new heads of pub¬ 
lic policy should not be evolved for the risk ot 
unruliness and uncertainty involved in such an 
attempt, the court held that in a modern pro¬ 
gressive society with fast changing social values 
and concepts, new heads of public policy need 
be evolved whenever necessary.)] 

(14) A person who asks a deed to be declared 
invalid as being opposed to public policy must 
prove the grounds which would bring it under 
Section 23. A 1941 Mad 727 (730). 

(15) Where the validity' of an agreement is 
impeached on the ground that it is opposed to 
public policy, the party setting up the plea 
must prove by clear and satisfactory' evidence 
that the contract was supported by prohibited 
considerations. 1974 WLN 367 (Raj). 

(16) A transaction, to be void as being against 
public policy, must be found as a fact, in its 
inception, to amount to or involve an illegality 
or be of such nature that, if permitted, it will 
defeat the provisions of the law. (1902) 4 Bom 
LR 948 (950) (DB). 

(17) The plea that a contract is void as being 
opposed to public policy and illegal, may bo 
raised for the first time in arguments though 
not pleaded. A 1923 Mad 626 (627) (DB). 

(18) The question of public policy is one of 
law and even when the facts have not been 
fully pleaded by the parties, the Court will de¬ 
duce them from evidence and apply the doctrine 
of public policy. (1910) 6 Nag LR 148 (151) 


“A** in the citations stands for AIR 
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1*02^(ISIPCDW. 166 (169 ’ 171) " A 1976 

(19) Plea as to deed being invalid as opposed 
to public policy is one of mixed law ana fact 
and cannot be raised for first time in second 
appeal. A 1941 Mad 727 (731). 

(20) If in contract part of consideration Is 
void as being opposed to public policy, or on© 
of its essential conditions could not be complied 
with, then it becomes unenforceable. A 1918 
Bom 170 (170) (DB). 



409 (410) (DB). 

[See however A 1976 Andh Pra 112 (121) 
(DB). (Agreement opposed to public policy —> 
Moneys actually advanced to defendant, too 
could not be recovered —r Case of a simple 
champertous agreement would stand on different 
footing.)] 

(22) Sections 23, 20 and 27 of the Contract 
Act cannot be regarded as exhausting all 
instances of agreements which are contrary to 
public policy. A 1924 Oudh 404 (405). 

(23) The following agreements have been held 
to be opposed to public policy. 

(a) Contract for wholesale supply of rice in 

contravention of terms of license. A 1923 
Mad 826 (628) (DB). 

(b) Agreement that judgment-debtor should 

S ay Rs. 0 out of Rs. 41 of his salary to 
ecree-holder. A 1941 Bom 389 (392). 

(c) Amount paid for securing seat in Medical 
College and not as loan — Agreement, 
against public policy. A 1979 Mad 42 
(46) : (1978) 2 Mad LJ 417. 

(d) “Opposed to public policy** — Agreement 
to use influence with Ministers of the 
Government — Question is not whether 
the persons proposed to be approached 
are amenable to influence — Question 
is if the agreement tends to corrupt or 
influence the decision-making machinery 
— Aforesaid agreement being such would 
be void. A 1976 Andh Pra 112 (120 
121) (DB). 

(e) Contract to sell not less than certain quan¬ 
tity of intoxicating drugs every year. 
(1906) 3 All LJ 802 (804) 00 1963 Ker LJ 
19. 

(f) Agreement by father to give up entirely 
the custody and control of his child t« 
mother. A 1928 Cal 600 (601) (DB). 

(g) When on account of unhappy relations 
between husband and wife resulting in 
frequent quarrels an agreement was 
entered between them in order to pre¬ 
vent further deterioration in their rela¬ 
tion and this agreement provided sepa¬ 
rate residence or wife and children and 
their maintenance such an agreement is 
opposed to public policy. 1972 UPTC 
21 (All). 

(h) Transfer of decree with obj'ect to defraud 
other creditors. A 1924 Mad 189 (191) 
(DB). 

(i) Alienation of swastivachanam service inam 
lands. A 1922 Mad 197 (198) <FB> 00 
(1962) 1 Andh LT 479 00 ILR (1977) 
Bom 63 (89, 90). 

(j) Arrangement to secure one creditor ad¬ 
vantage over others. (1906) 16 Mad LJ 
418 (419) (DB) 00 1961 Ker LT 640. 


(k) An agreement by the partner who holds 

tue non-transferable contract for carrying 
mails to transfer it to the other partner 

°1 to j. 00 ^ 116 the contract for the other 
atter dissolution of partnership. A 1943 

A Nag 260 < 262 ’ 263 > < DB >- 

(l) Agreement to appoint head of State who 

is not amenable to the jurisdiction of 

C°o U1 974 S ( 99of’ bitrat0r ‘ ILR (1953) Trav ' 

(m) Contract involving transfer of ration 
documents in contravention of Section 13, 
Madras Rationing Order of 1943. A 1954 
Andhra 51 (52) 00 A 1967 SC 744. 

W Contract to alienate that which is in the 
nature of a personal grant and without 
permission of the Tahsildar as required 

811 a (8 t lT(DB) that *" nt A 1954 Mad 

(6) An agreement to confer exclusive per¬ 
petual right to perform religious services 
for &e whole village. A 1951 Kutch 50 
(58). 

(p) Agreement to waive benefit conferred by 
Section 00 (i). Civil P. C. A 1950 Bom 
155 (157). 

\*V Contract of service which in substance 
amounts to nothing but serfdom. A 1958 
Madh Pra 367 (368). 

W Transfer of a right to sue which is per¬ 
sonal to transferor. A 1917 Lah 222 
(223). 

(s) A contract of insurance effected by a per¬ 

son on the life of another when he has 
no insurable interest in the life. A 1941 
Lah 33 (34) (DB). 

(t) Partnership agreement authorising one 

partner naving licence to sell English 
wine, to sell country liquor and others 
having licence to sell country liquor to 
sell English wine. (1909) 71 Pun LR 
122 . 

(n) Agreements tending to injure the public 
service. A 1904 Andh Pra 465 (467) : 
(1904) 1 Andh WR 248. 

(v) Formation of partnership by dealer in 

cloth with licence under Madras Cloth 
(Dealers) Control Order (1947). A 1904 
Andh Pra 145 (151) (DB). 

(w) Prohibition of child marriage \s one of 
public policy — Child Marriage Restraint 
Act statutorily recognises it. A 1978 
Orissa 84. 

(x) Execution of decree of divorce obtained 

from foreign court by husband whose 
marriage was solemnized in Goa. A 1967 
Goa 113 (118) (DB). 


(y) A contract providing for a premium over 

and above the standard rent is opposed 
to public policy and cannot be enforced 
at Taw. 1973 WLN 408 : 1973 Raj LW 
378 : A 1974 Raj 73 (76). 

(z) Compromise in a suit between landlord 

and tenant in contravention of rules and 
curtailing the powers of the District 
Magistrate is unlawful and against the 
public policy. A 1975 SC 1525. 

(zl) Tenant contracting himself out of rights 
conferred by statute solely enacted for 
benefit of tenants. A 1965 Andh Pra 88 
90 (DB). 

(z2) The public corporations have no implied 
powers to enter into contracts whereby 
performance of their duties to public is 
prevented or unduly restricted. If 


[The Indian] Contract Act, 1872 


[S 23 N 12] 683 


Section 23 — Note 12 (contd.) 

amounts to a condition so obviously 
inimical to the interests of the community 
that it offends almost any concept of 
public policy. A 1977 All 499 (502). 

(z3) Sub-letting of phone in contravention of 
conditions. A 1968 Andh Pra 315 (318). 
(z4) Compromise decree dividing amount of 
pension between parties to suit. A 1959 
Pat 17 (20) (DB). 

£z5) Contract to serve on Rs. 2 p. m. for 112 
months. A 1958 Madh Pra 367 (368). 
(z6) Settlement in conciliation proceedings 
under Industrial Disputes Act —Stipula¬ 
tion providing curtailment of period for 
claiming wages from one year to three 
months and forfeiture after that — Term 
held opposed to public policy. 1974 Lab 
IC 651 (MP). 


(24) The following agreements have been held 
to be not opposed to public policy :— 

(a) Contract whereby Government agreed to 

establish telegraph office in certain 
locality, on the merchants of locality 
undertaking to make good loss in its 
undertaking. A 1938 Cal 151 (153, 155) 
, (DB). 

(aa) Contract entered into in violation of 
Rule 178 (4) of Central Excise Rules 
(1944). 1968 Ker LJ 769. 

(b) Contract for sale and purchase of sove¬ 

reigns. A 1920 Bom 251 (254, 255) 

_ (DB). 

(bb) Contract absolving party from liabilities 
under the contract if the claim was not 
enforced within certain period. A 1962 
.1 & K 15 (16, 18). 

(c) Agreement to pay remuneration for effect¬ 

ing settlement of civil dispute. (1912) 16 
Cal WN 480 (481, 482) (DB). 

(cc) An agreement between two firms accord¬ 
ing to which firm “A” is to submit tender 
for Government contract for highei 
amount and Firm “B” is to pay certain 
amount to A if B’s tender is accepted. A 
1963 Him Pra 3 (9). 

(d) Contract by carrier, exempting himself 

from liability for negligence. (1909) 32 
Mad 95 (107) (SB) 00 A 1965 Cal 252 
(259) (DB) ° A 1962 Cal 544 00 A 1960 
Assam 71 (72, 75, 76) (DB). 

[But see A 1962 Cal 311 (323).] 

(dd) Partnership formed to carry on Govern¬ 
ment contract which expresslv prohibited 
assignment or sub-letting of contract — 
Not illegal on ground of public policy 
A 1967 Mad 449 (450) (DB). 

(e) Risk note exonerating railway company 

from liability except for loss of complete 
package. A 1918 Cal 796 (797) (DB). 
(ee) Partnership agreement to carry on tran¬ 
sport business with vehicles belonging tt» 
a partner or to the firm on the authorisa¬ 
tion of permits held bv a partner. A I960 
Madh Pra 13 (17) (DB) A 1969 SC 
493 (495, 496). (A 1967 Mad 100. Re¬ 
versed; A 1963 Mad 413 and A 1969 
Andh Pra 14, Overruled.) 

(eee) Transfer of a licence to give cinemato 
graph exhibition by a licensee is not op¬ 
posed to public policy. 1979 All Lf 1205 
(1207) (DB). 

(ei) Clause on receipt stipulating that 
launderer shall incur no liability In res¬ 


pect of any damage — Validity — Liabi¬ 
lity of Launderer — No question of 
public policy is involved but minimum 
duty of care imposed upon all bailees 
under Section 151 cannot be avoided by 
inserting such a clause — Breach of that 
dutv clothes party affected with right to 
recover damages commensurate with 
consequences. A 1970 Mys 154 (155). 

(f) Sale of jajmanka brit. A 1924 Pat 321 

(322). 

(ff) Agreement between parties to submit a 
single tender to Government at an agreed 
rate to avoid competition. ILR (1962) 
Cut 266. 

(g) Insurance policy covering risk of death 

bv suicide. A 1945 Oudh 152 (160) 
(DB) 00 A 1968 J & K 39 (44). 

(gg) Contract to supply -jute to foreign firm—• 
Supply dependent upon seller obtaining 
quota and licence From Government — 
Contract not subject to any term that 
contract was subject to quota or license 
— Quota and licence not obtained — 
Jute not supplied — Arbitration award 
awarding damages against sellers — Con¬ 
tract and award held not against public 
policy. A 1960 Cal 702 (708) (DB). 

(h) Custom of Dhadwai charging certain per¬ 

centage on commodities sold is not op¬ 
posed to public policy. A 1927 Nag 89 
(95). 

(i) Marriage performed outside British India 

to evade provisions of Sarada Act. A 
1940 Mad 901 (902). 

(j) Partition suit among co-sharers — Award 

— Clause that none of such co-sharers 
should acquire interest in tenancy falling 
to share of another and on such acquir¬ 
ing to transfer it to such co-sharer with¬ 
out price — Provisions held, was not op¬ 
posed to public policy. (1936) 163 Ind 
Cas 347 (350) (Cal). 

(k) Sale of calf for less amount reserving right 

of pre-emption and on condition not to 
castrate with provision for damages for 
breach. A 1915 Cal 53 (54) (DBT. 

(kk) Agreement for sale of goods in ‘black 
market’ — Consideration to consist of 
‘black money' — Transaction not opposed 
to public policy. A 1976 Delhi 24 (29). 


(kkk) The averments in the plaint disclosed 
that the money which was to he ad¬ 
vanced to the deleqdants under the 
agreement in question was money which 
had not been disclosed to the Income-tax 
authorities, and that the said fact was 
made known by the plaintiffs to the de¬ 
fendants. 

Held that the object of the agreement 
pleaded in the plaint was not to evade 
the payment of income-tax, and the said 
agreement was not opposed to public 
policy and illegal or void on that ground. 
(1974) 76 Bom-.LR 156. 

(l) Promissory note executed to induce witness* 

to give evidence in executant’s favour. A 
1914 Mad 366 (367) (DB). 

(m) An agreement by a widow not to claim 
enhancement of the maintenance. A 1924 
Mad 687 (688) : 47 Mad 308 (DB). 

r /Seealso^ 1978 Cri L j 703 (705) . 1978 A „ 

•r * jp* (Compromise between husband and 
wire that amount of maintenance agreed to be 
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paid by husband to wife will not be enhanced 

at any time —* Not against public policy.)] 

(mm) Agreement by wife not to claim any 
maintenance in consideration of lump 
sum payment — Held not opposed to 
public policy. A 1978 Mad 103 (DB). 

(mmm) Suit for judicial separation by wife — 
Husband agreeing to maintain wife and 
children —* Subsequently, husband stop¬ 
ping sending maintenance amount — 
Suit for enforcement of agreement — 
Defence by husband that agreement was 
against public policy not accepted. A 
1980 Cal 244 (249). 

(n) Contract of pre-emption in United Pro¬ 

vinces. A 1924 All 400 (403, 404) (DB). 

(o) Rule providing that on death of share¬ 

holder his legal representative should 
apply for transfer of shares in his name, 
else shares would not vest in him is 
reasonable. A 1926 Mad 785 (786). 

(oo) The dealing in shares with unregistered 
remisier of Stock Exchange does not 
make the contract between the parties as 
being opposed to public policy. (1976) 
2 Malayan LJ 253 (256). 

(p) Agreement by person appointed as deputy 

of minor khatib to pay money in con¬ 
sideration of his appointment. (1910) 8 
Ind Cas 745 (745) (Mad). 

(pp) Motive and consideration or object are 
two different things. An expectation that 
there would be no prosecution for 
embezzlement if the embezzled amount 
is made good by transfer of house pro- 
erty by sale provides only motive and 
oes not provide any prohibited conside¬ 
ration. The transfer therefore does not 
offend against public policy. ILR (1970) 

2 All 94. 

(q) Agreement to withdraw application for 

licence to carry mails in consideration of 
payment of money by a competing ap¬ 
plicant. A 1946 Mad 289 (290, 291). 

(r) An agreement by an executor to receive 

remuneration for services rendered by 
him, not from the estate but from third 
person. (1895) 22 Cal 14 (20) (DB). 

(s) Loan of money to aid litigant not for the 

purpose of getting the property recover¬ 
ed but only with a condition for refund 
of money actually advanced. A 19.54 
Hyd 98 (103) (DB). 

(ss) Agreements to finance litigation in con¬ 
sideration of having share of property, 
are not per se opposed to public policy. 
They may be so if the object of the 
agreement is an improper one, such as 
abetting unrighteous suits or gambling in 
in litigation. A 1931 PC 100 (104) 00 
A 1924 PC 162 (174) : 52 Ind App 1 
(1905) 27 All 271 (290) : 32 Ind App 113 
(PC) 00 (1893) 20 Cal 843 (847) : 20 Ind 
App 112 (PC) 00 (1876) 2 Cal 233 (257) : 

4 Ind App 23 (PC) 00 A 1963 Andh Pra 
.370 (372) (DB) 00 A 1958 Andh Pra 630 
(631) (DB). 

(t) Ag reement by member of joint Hindu 

Family to take a share lessened to the 
extent of the cost incurred on his higher 
education. A 1954 Nag 361 (364, 365) • 
ILR (1954) Nag 479 (DB). 


(u) Loan advanced by Government with • • 

condition that the amount is recoverable 
as arrears of land revenue. A 1955 Bom 
305 (311) (DB). 

(v) Chit fund not involving any risk, specula¬ 

tion or uncertainty. 1958-1 Andh WR 
456 (457). 

(w) Agreement to bring suit in one only out 

of two Courts having jurisdiction is not 
opposed to public policy. A 1946 Lah 
57 (61) (FB). (Per Mahajan J.) °* A 
1968 Mad 194 (194) 00 A 1968 Pat 44 
(45) (DB). (A 1956 Madh B 120, Not 
foil.) 00 A 1968 Raj 89 (93, 94) : 1967 
Raj LW 129. (A 1956 Madh B 120,. 
Dissented from.) •• 1960 MPLJ 1359 

(DB). 

(*/ Agreement in a compoundable case to pay 
money in lieu of other party agreeing 1 0 
drop prosecution. 1946 Jaipur LR 327 
(331) (DB). 

(y) Dealing in differences by way of forward 

contracts. A 1958 Cal 703 (706, 707) °* 

A 1958 Cal 703 (707, 708) °* ILR (1956) 

1 Cal 297 (DB). 

(z) Agreement among the members of Sena- 

yar community to entrust all betel leaves 
grown in the village to a particular per¬ 
son — the highest bidder at the auction 
— and not to sell themselves to any 
other individual. The contract is not in 
restraint of trade. (1967) 1 Mad LJ 117 
( 120 ). 

(25) The condition in a sale deed that the 
purchasers of the share would not partition the 
same without the consent of the vendor places 
a restriction on the right of ownership of the 
vendees only during the lifetime of the vendor 
and not permanently and therefore is not op¬ 
posed to public policy. A 1915 All 40 (41). 

(26) Where a creditor by operation oi a 
foreign law was deprived of his claim over a 
debt arising in that country and at the same 
time discharged the debtor of his liability by 
the payment made to the Government in whom 
the property in the debt was vested, it was 
held that the creditor could not enforce that 
liability in India by attachment of the debtor’s 
property ignoring what has happened under 
the foreign law which being a law of the same 
kind as the one existing in India itself could 
not be said to be opposed to public policy. 

A 1955 SC 590 (604). 

(26) The common Jaw of England and that 
of India have never struck down contracts of 
wager on the ground of public policy; indeed 
they have always been held to be not illegal 
notwithstanding the fact that the statute de¬ 
clared them void. There is no definite head 
or principle of public policy evolved by Courts 
or laid down by precedents which would di¬ 
rectly apply to wagering contracts. A 1959 SC 
781 (797). 

13. Champerty and maintenance.— (1) Cham¬ 
perty, under English law, is something against 
good policy and justice; something tending to 
promote unnecessary litigation; something im¬ 
moral in law, and to constitute which a bad 
motive, in the same sense is necessary. (1863) 

8 Moo Ind App 170 (187) (PC). 

(2) The English law of champerty is not 
applicable in India. (1873-74) 1 Ind App 241 
(265) (PC) 00 (1893) 20 Cal 843 (847) : 20 Ind 
App 112 (PC) 00 (1876-77) 2 Cal 233 (255 ): 

4 Ind App 23 (PC) 00 (1955) 2 Mad LJ 339 
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(352) (DB) 00 A 1954 Bom 478 (482) (DB) 00 
A 1963 Andh Pra 370 (372) (DB) 00 A 1962 
Andh Pra 457 (458) (DB) 00 A 1958 Andh Pra 
630 (631) (DB). 

(3) There is no law in India which would 

make agreements, which would, under English 
law, be called champertous, void. (1908) 35 

Cal 420 (426) : 35 Ind App 48 (PC) 00 A 
1924 PC 162 (173) : 52 Ind App 1 00 A 1945 
Oudh 152 (158) (DB) 00 A 1930 Lah 392 (393) 
(DB) 00 A 1924 Mad 877 (879) 00 A 1921 
Oudh 207 (208) 00 A 1920 Nag 69 (71). 

(4) The ground, upon which agreements, 
which are champertous or agreements for 
maintenance, have been held to be void, in 
this country, is that they are contrary to pub¬ 
lic policy, or are considered to be immoral and 
against public policy. (1874) 13 Beng LR 530 
(548) (DB). 

[See also A 1937 Mad 161 (162) (DB).] 

(5) In deciding whether a particular transac¬ 
tion is vitiated under this section, the Courts 
are to consider whether the transaction is 
merely the acquisition of an interest in the 
subject of the litigation bona fide entered into 
or whether it is an unfair or illegitimate trans¬ 
action, got up for the purpose merely of spoiling 
litigation or disturbing tne peace of families, 
anti carried on from a corrupt and improper 
motive. (1873-74) 1 Ind App 241 (265) (PC) 
00 A 1938 Lah 23 (28) 00 A 1936 Rang 491 
(492) (DB) 00 A 1933 Rang 418 (421) (DB) 00 
A 1931 Cal 144 (149, 150) (DB). 


(6) In a suit to recover money given to 
finance litigation, plaintiff must prove the agree¬ 
ment to be just and equitable. A 1934 All 
1023 (1024). 

(7) Champertous agreement —r Though un¬ 
enforceable money advanced thereunder is re¬ 
coverable. A 1976 Andh Pra 112 (121) : (1975) 
1 APLJ (IIC) 344. 

(8) Where A who had agreed to pay B a 
certain siun of money, in consideration of B 
supplying funds to A and otherwise assisting 
him in a litigation, it was held, that B was en¬ 
titled to recover the amoimt which A had 
agreed to pay. (1932) 138 Ind Cas 900 (902) 
(PC). 


(9) Where an agreement to finance litigation 
up to the High Court is entered into, the mere 
fact that no appeal was lodged, as it became 
unnecessary to do so, does not enable the party 
to evade his obligations. A 1934 Lah 1017 
(1018). 


(10) Agreement by N as agent of F, to give 
loan to K — K promising to grant lease of his 
zarnindari to N — K getting loan from another 
person and granting him lease — N suing K 
for specific performance of agreement — After 
N’s death his heir assigning his interest under 
agreement to F — Assignment, held, was not 
void for champerty. (1861) 8 Moo Ind App 
170 (188) (PC). 

(11) Where a claimant to property, unable 
to fight out his own case, engages another per¬ 
son to act and represent him wherever neces¬ 
sary and promises certain stun to him on suc¬ 
cess of suit, such agreement is not champertous 
or void as against public policy. A 1936 Rang 
491 (493) (DB). 

(12) An agreement, taken by a pleader, that 
he shall be given part of the property, in dis¬ 
pute, in the suit, in which he is engaged, must. 


necessarily be contrary to public policy, and 
therefore, unlawful. A 1925 Bom 470 (471) 

(DB). 

(13) Where suit is not a speculative one, any 
agreement about it is not champertous. A 1922 
Upp Bur 12 (14). 

(14) A speculative sale is not bad on the 
ground of being against public policy. (1895) 
18 Mad 374 (378) (DB). 

(15) Transferee’s claim to recover property, 
which he has bought by paying costs of suit, 
is a speculation in litigation, but it is not of 
such a nature as to be rendered invalid in law. 
A 1925 Oudh 71 (72). 

(16) Champertous agreements are, in their 
essence, speculative; and fairness or otherwise 
of a particular bargain is to be decided regard 
being had to the value of property and the 
commercial value of claim. The proportion to 
be retained by the claimant is an important 
matter to be considered while judging the fair¬ 
ness of a bargain made at a time when result 
of litigation is problematical. A 1940 PC 19 
(23) : 67 Ind App 50. 

(17) In considering the fairness of the trans¬ 
action the circumstances have to be weighed 
as a whole and the disparity in consideration 
is not the sole criterion. In doing so it is to 
be remembered that it is not the market value 
of the property which has to be taken into 
consideration but the commercial value of the 
property which is the subject-matter of the 
transaction. A 1955 All 393 (396) (DB).. 

(18) Where the reward stipulated was out of 

all proportion to the actual expenses incurred, 
held, that the agreement was unconscionable 
and, therefore illegal as against public policy. 
A 1926 Lah 43 (45) 00 A 1938 Lah 23 (27, 28) 
00 A 1924 Rang 48 (51) (DB) 00 (1889) 11 

All 128 (135) (DB) 00 (1889) 11 All 118 (125) 
(DB) 00 (1874) 20 Suth WR 446 (450) (DB). 

[See however A 1928 Mad 437 (439) (DB).] 

(19) In the case of a contract, to advance 

money to help an appeal being preferred to 
the Privy Council with a stipulation for reward 
of a size which is unconscionable a decree 
should be passed only for the amount actually 
advanced with interest. (1893) 15 All 352 

(358, 359) : 20 Ind App 127 (PC) 00 (1889) 11 
All 128 (135) (DB) 00 (1889) 11 All 118 (126) 
(DB). 

(20) Agreement to finance litigation and re¬ 
ceive half of decretal amount is prima facie in¬ 
equitable and opposed to public policy. A 1934 
All 1023 (1024) 00 A 1962 Andh Pra 457 
(459) (DB). 

(21) Agreement by plaintiff to finance defen¬ 
dant’s partition suit in consideration of defen¬ 
dant giving half of his share is an unconscion¬ 
able and extortionate bargain and opposed to 
public policy. A 1940 Bom 143 (147) (DB). 

(22) Agreement to fianance litigation in con¬ 
sideration of the claimant’s getting a share of 
property, if successful, but containing no pro¬ 
vision for refund in case of failure, is champert¬ 
ous. A 1919 Mad 718 (724) (DB). 

(23) Agreement under which Mahommedan 

Mooktear interfering in affairs of Hindu family 
advanced money to carry on suit by members 
of that family to set aside alienations, made 
by their father, on the understanding that he 
was to be entitled to the share of estate, re¬ 
covered from purchasers in the event of suc¬ 
cess, savours of champerty. (1874) 13 Beng 

LR 516 (517, 518) (DB). * 
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(24) Where the form of a contract is so 
adopted as to evade the effect of the trans¬ 
action being stamped with the character of 
champerty, it will be set aside. (1869) 12 Moo 
Ind App 275 (309) (PC). 

(25) An agreement by a Chartered Accoun¬ 
tant to accept engagement on percentage of 
profits is void. A 1957 Cal 449 (458) (DB). 

(28) An agreement to pay the agent appear¬ 
ing in a case before the Supreme Court his 
out of pocket expenses and a fixed amount in 
any event and the taxed cost if the case prov¬ 
ed to be successful is not void on the ground 
of the latter portion of the agreement. It is 
not either an agreement affected bv the law 
of maintenance or one which is cnampertous. 
A 1954 SC 26 (28). 

(27) The plaintiff cannot be non-suited merely 
because some other person has been attending 
the hearings or has been helping the plaintiff 
in the conduct of the case. This conduct does 
not constitute collusion which can, in law by 
itself entail dismissal of the suit. A 1959 Puni 
434 (439) (DB). 

14. Agreements to stifle prosecution.-(1) An 

agreement, the object of which is to stifle a 
prosecution, is against public policy. A 1945 
Cal 218 (234) (DB) °° A 1969 Mad 15 (17) 
(DB) 00 A 1963 Madh Pra 139 (140) °° 1966 

Ker LJ 819 00 A 1960 Cal 741 (748) °° 1959 

Raj LW 75. 

(2) The essential element in stifling a prose¬ 
cution is the tampering with the administration 
ol justice by a private individual. A 1926 Cal 
519 (521) (DB) 00 A 1926 Cal 455 (456) (DB). 

(3) In regard to agreements to stifle prosecu¬ 
tions, it is of the essence of the defence that 

the defendant should establish a contract, 
whereby the proposed or actual prosecutor 
agrees, as part of the consideration received or 
to be received by him, either not to bring or 
to discontinue criminal proceedings for some 
alleged offence. A 1941 PC 95 (96) 00 A 1952 
Bom 315 ('320) °° A 1936 Mad 656 (658) °* 

A 1966 Orissa 228 (229) A 1965 SC 166 
(169. 171) 00 1965 Ker LT 849. 

[See also A 1973 Mad 223 (224) (DB).] 

(4) It is only where recourse is not had to 
Section 345. Cr. P. C. and the agreement be¬ 
tween the injured person and the offender is to 
terminate the criminal proceedings against the 
offender otherwise than in accordance with 
that section, the agreement would fall within 
the mischief of this Section. And what Sec- 
tion 345 permits cannot be viewed as unlawful 
or opposed to public policy. (1976) 78 Bom 
LR 661 (668). 

(5) If it be an implied term of a deed that 
criminal complaint would not be further pro- 
ceeded with, then the consideration for the 
deed is unlawful, quite irrespective of the fact, 
whether any prosecution in law has been Part¬ 
ed or there is something for which it is to be 
dropped. A 1940 Pat 573 (575) (DB) •* A 
1969 Mad 15 (17, 18) (DB) °* A 1967 Ker 51 
(53). 

(6) Stiffling of prosecution — Contract for 
sale of disputed plot with sole consideration of 
securing acquittal in a pending criminal case 
is opposed to public policy and hence not en¬ 
forceable — Adequacy of sale consideration 
will not change the position. (1971) 1 BCLf 
82 (All). 


(7) The question whether there was, or was 
not an agreement to stifle prosecution is one 
oyfj- A 1945 Cal 218 (245) (DB) 00 1950 

°° A 1967 Ker 51 (54) °° A 

A11 173 (174) 1959 Ker LJ 733 (DB). 

A?' ^ agreement which has the object of 
stifling a prosecution, is from its very nature 
seldom set out on paper. Like man y other 
contracts, it has to be inferred from the con- 

tSn A 1950 ^ 71 (TO) ** A 

(9) In deciding the question as to whether 
the consideration for an agreement was the 
settlement of the pending criminal cases the 
Court cannot be confinea to the terras of the 
agreement. A 1940 Cal 337 (342) (DB). 

(10) Transaction entered into with object of 
stifling criminal prosecution — Object achiev- 
cd -— Parties not in fiduciary relationship — 
Both parties in pari delicto — One of the par¬ 
ties cannot repudiate transaction. A 1938 
Oudh 24 (26). 

(11) Where an offence is non-compoundable, 

an agreement, the purpose of which is to com¬ 
pound that offence, is forbidden by law and 
is illegal as opposed to public policy. A 1945 
Bom 82 (84) 00 A 1950 Nag 71 (76) 06 A 1941 
Pat 349 (350) 00 A 1939 Lab 98 (99) (DB) 00 
1963 Ker LJ 505 °* A 1960 Ker 194 1960 

Raj LW 27. (A 1947 All 317, Dissented from.) 
•° A 1945 Cal 218 (234) (DB). 

(12) If, even a part of the consideration of 

an agreement is shown to be the stifling of a 
non-compoundable offence, die agreement must 
be held to be void. A 1943 Sind 197 (205) 

(DB) •• A 1953 Cal 415 (421, 423) •* 1950 

All LJ 379 (381) •• A 1942 Mad 173 (174, 

176). 

(13) Where the consideration for an agree¬ 

ment is a promise not to prosecute for an of¬ 
fence, which is non-compoundable the agree¬ 
ment is not enforceable. A 1933 Bom 413 

(414, 416) (DB) 00 A 1942 Mad 662 (662) 

(DB). (A 1942 Mad 173 : 43 Cri LT 734, Re¬ 
versed.) °* A 1940 Pat 683 (689) (DB) •• A 

1923 Cal 292 (292) (DB) °° A 1957 Pat 477 

(480) 00 A 1940 Pat 573 (576) (DB) 00 A 1937 
All 370 (372) 00 A 1934 Pesh 105 (106) (DB) 

•° A 1923 Lah 689 (690) 00 (1912) 8 Nag LR 

97 (104) °° (1905) 3 Low Bur Rul 42 (42, 43). 

(14) An agreement not to prosecute for a 
non-compoundable offence, is not enforceable 
only where the consideration for the agreement 
was clearly such an illegal promise. A 1938 
Bom 413 (414, 416) °° A 1922 Pat 502 (503) 
(DB) 00 A 1917 Pat 454 (455) (DB). 

(15) Where the consideration for an agree¬ 
ment is withdrawal of a complaint for a non- 
compoundable offence, the bond is void. (19.13) 

40 Cal 113 (117, 118) (DB) °° A 1938 Cal 840 
(850) (DB) °° A 1934 All 1068 (1069) °° A 
1931 All 128 (128) °° A 1924 Pat 305 (306) 
(DB). • 


[Sec however A 1929 All 456 (457). (It Is 
not necessarily unlawful to agree to withdraw 
a criminal complaint of a non-compoundable 
offence; because it may have been withdrawn 
because complainant had very little chance to 
succeed in establishing his case.) ] 

(16) It is not enough that the motive which 
impelled the party, wno undertook the liability 
under the agreement, was that a pending cri¬ 
minal case should he withdrawn. The test to 
be applied is whether it was an express or im- 
lied term of the bargain between the parties 
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that a non-compoundable criminal case should 
not be proceeded with. A 1945 Bom 82 (84) 
•• (1955) 8 Sau LR 324 (326) 00 (1952) 56 

Cal WN (4DR) 91 (96) 00 A 1927 All 318 
(318) (DB) 00 A 1922 Pat 502 (503) (DB). 

(17) Contract for payment of money in re¬ 
spect of which a criminal prosecution is pend¬ 
ing is not by itself opposed to public policy, 
where there is a civil liability. The considera¬ 
tion and object of such a contract is not illegal 
within the meaning of Section 23. A 1931 
Cal 421 (422) (DB) *° A 1947 All 317 (325) 
(DB) 00 A 1941 Oudh 593 (596) (DB) 00 A 
1934 Pesh 105 (106) (DB) ao A 1932 Lah 541 
(543) (DB). 

(18) The fact that the prosecution was actual¬ 
ly withdrawn as a result of the execution of 
the bond does not necessarily show that the 
object or consideration of the bond was the 
shilling of the criminal case. A 1938 Cal 840 

(850) (DB). 

[See also A 1951 All 613 (614).] 

(19) Agreement between husband and wife, 
pending criminal case against husband by 
wife’s brother relating to a non-compoundable 
offence, is valid, provided, it is made indepen¬ 
dently of the criminal case. A 1926 Lah 33 

(34). 

(20) Where security is given by an outsider, 
who is under no existing obligation, the consi¬ 
deration could be nothing else but withdrawing 
of the criminal case and as such, the security 
is not entertainable in law. A 1938 Cal 840 

(851) (DB). 

(21) Where the withdrawal of the complaint 
is due to the debtor having executed a pro¬ 
note in favour of the creditor, but such with¬ 
drawal is not the consideration of the pronote 
the pronote is not invalid. A 1927 Lah 530 
(533). 

(22) Sale of property, for raising money to 
be given to third party as bribe, to induce him 
to withdraw criminal charge against vendor — 
Vendee not party to unlawful agreement — 
Sale held valid. (1882) 8 Cal 24 (28) (DB) 00 
A 1955 Mad 369 (375) (DB). 

(23) The advance of a loan by A to B for 
payment by latter to C in order to avoid the 
prosecution of his father for embezzlement is 
not hit by Section 23. A 1952 Bhopal 32 (33). 

(24) A man, to whom a debt is due may 
take security for that debt from his debtor, even 
though the debt arises out of a non-compound¬ 
able offence, and he threatens to prosecute for 
that offence, provided, he does not in consi¬ 
deration of such security agree not to prosecute 
and such an agreement will not be inferred 
from the creditor using strong language. A 
1933 Bom 413 (416) (DB) 00 A 1945 Cal 218 
(224) 00 A 1940 Cal 337 (341, 342) (DB) 00 
A 1936 Mad 656 (659) 00 A 1927 Lah 231 
(232). 

(25) In cases of agreement to stifle prosecu¬ 
tions, the fact that there was a debt really due 
from the accused to the complainant, is irrele¬ 
vant if the agreement to abandon a prosecution 
is part of the consideration for payment of the 
debt. A 1941 PC 95 (96) 00 A 1951 All 613 

(26) A creditor must not, by stifling prosecu¬ 
tion, obtain a guarantee for his debt. A 1933 
Bom 413 (416) (DB) 00 A 1926 Cal 59 (64) 


t27) If the agreement as to the civil liability 
changes the nature or the extent of the original 
civil liability; for example, if the guarantee of 
a surety is introduced or if the liability is 
changed from a personal one to a mortgage 
security, this will be an indication that the 
agreement is not merely in settlement of the 
original civil liability, but that it is one made 
under pressure and in return for an agreement 
not to prosecute. A 1940 Cal 337 (342, 343) 
(DB). 

(28) A reference is invalid and the award 
which followed would be inoperative when 
the reference is the result of an understanding 
between the parties to abandon the prosecu¬ 
tion of a non-compoundable case. A 1944 
Sind 80 (81) (DB) 00 A 1939 Pat 291 (292) •• 
A 1933 Cal 817 (818) 00 A 1963 SC 107 (112). 

(29) If it is an implied term of the reference 
to arbitration of a civil dispute that the crimi¬ 
nal complaint would not be further proceeded 
with, then the consideration of the reference is 
invalid, whether any prosecution had been 
started or not. A 1930 PC 100 (102). (A 1926 
Cal 519, Reversed.) 

(30) Where the partners agree to refer their 
whole dispute concerning the partnership to 
arbitration, the agreement does not become 
void under Section 23 simply because a crimi¬ 
nal prosecution under Section 406, Penal Code, 
is pending against one of the partners at the 
instance of the other partners, and in pursu¬ 
ance of such an agreement the prosecution is 
dropped. A 1927 Lah 465 (466). 

(31) In case of offence compoundable with 
or without Court’s leave, agreement between 
complainant or prosecutor and accused, or per¬ 
son interested in his welfare, to withdraw pro¬ 
secution, is not against public policy and is 
therefore valid. A 1941 Rang 231 (233) A 
1946 Mad 80 (80) A 1945 Bom 82 (84) 00 
A 1942 Mad 173 (176) : 43 Cri LJ 734 00 
1935 Oudh WN 553 (554) 00 1960 MPLJ 1374. 

(32) Agreement to stifle prosecution — 
Agreement to compound offence compoundable 
with Court’s permission — Not illegal when 
Court’s permission is obtained. A 1973 Raj 
260 (261) : 1973 Raj LW 446. 

(33) Compounding, on behalf of wife, a 
compoundable offence, for consideration, by 
husband, is legal and the consideration is not 
illegal merely because of the absence of signa¬ 
ture of wife. A 1928 Bom 305 (306). 

(34) A promise to pay sum of money as com¬ 
pensation for the abduction of woman is not 
enforceable, abduction being a non-compound- 

(304) °(DB) Ce * 1904 PUn RC N °* 82> P ' 302 

(35) Though criminal breach of trust Is not 
compoundable in British India, pronote execut- 
ed in ^nsideration of dropping prosecution of 
such offence committed in French territory, 
where it is a compoundable offence, for consi- 
»™ on ’ P a y a ble in British territory, is valid. 
A 1923 Mad 708 (709, 711). 

(36) Offence compoundable with Court’s 
permission Compromise during pendency to 
refer dispute to arbitration and withdraw pro¬ 
secution — Compromise is lawful. A 1939 
Lah 98 (99, 100) (DB). 

(37) Where the complaint is about a non- 
compound a bl e offence out the sworn statement 
discloses an offence which is only compound- 
able, the parties are at liberty to compound 
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and an agreement in respect of such com- 
poundable offence is not invalid. A 1946 Mad 
80 (80) 00 A 1916 Cal 917 (917, 918) (DB). 

(38) The withdrawal of a raise complaint in¬ 
tentionally lodged to coerce the opposite party 
to enter into an agreement is not good consi¬ 
deration for such agreement even though the 
offence alleged is a compoundable one. A 1932 
Lah 446 (447) (DB). 

(39) Agreement with a consideration to with¬ 
draw criminal case for offences under S. .420 
and S. 406, I. P. C. — Agreement is hit by 
this Section. A 1976 Cal 196. 


(40) A promissory note executed for the 

amount to the person who reported an offence 
under Section 406, Penal Code, immediately 
after his complaint was recorded by police, is 
not void under Section 23. 1950 All LJ 379 

(382). 

(41) An agreement to settle brother’s dues 
to save him from contemplated criminal action 
with creditor who concedes time and accepts 
instalment payments is not hit by the section. 
The motive behind the agreement is saving the 
brother and not stifling criminal proceedings. 
The consideration therefor is the creditor's such 
acceptance and not his refraining from taking 
the criminal proceedings. The latter is no 
doubt an outcome of the agreement but that 
cannot be used to claim the agreement vitiated 
by the section. (1971) 2 Andh WR 98. 

(42) Agreement to forfeit one’s legal share 
in property for saving one’s son from criminal 
prosecution is void. A 1971 Pat 385 (388, 389). 

(43) Pronote executed with motive to escape 

civil or criminal liability — Consideration for 
pronote was not the one to stifle prosecution 
and therefore illegal. A 1975 Ker 101 (102, 

103). 


(44) The test to determine whether the con¬ 
dition amounted to stifling the prosecution is 
really to find out from the language of refer¬ 
ence along with the attending circumstances as 
to what was the consideration for the agree¬ 
ment. A 1961 All 173 (174). 

(45) There cannot be an agreement to the 
effect that even if there is an embezzlement, 
the person who has embezzled will not be pro¬ 
secuted and the matter will be referred to an 
arbitration. 1965 All LJ 538. 

(46) A principal has right to revoke vakalat 
given by agent in favour of Advocate, tor it 
he is to be constrained to continue his litiga¬ 
tion through a counsel not of his choice, it 
would tantamount to stifling the prosecution ot 
a lawful suit and certainly, therefore it will be 
against public policy. A 1968 Mad 333 (334). 

(47) Where the offence is compoundable only 
with the permission of the Court before which 
the prosecution is pending, till such permission 
is granted, the offence remains non-compound- 
able. A 1963 Madh Pra 139 (139, 140). 

15. Marriage contracts.— (1) Marriage con¬ 
tract is not per se opposed to public 
and therefore void. A 1949 Pat 250 (25 l.) 
(DB) 00 A 1963 Mys 245 (247). 

(2) Contract of betrothal entered into by a 
Hindu parent is not void as being against pub¬ 
lic policy or Hindu Law. 1937 Mad WN 

1274 (1277). , , 

(3) A breach of betrothal agreement gives 
rise to a claim for damages. A 1915 Lah 480 


( 481 ). 


(4) It is a matter of public importance that 
parents and guardians, as a class, should duly 
perform their duty as sponsors in the marriages 
of infant children and agreements which in¬ 
tend to cause misfeasance in the performance 
of this duty may be properly held void as be¬ 
ing opposed to public policy. 1889 Pun Re 
No. 128, p. 446 (450, 451) (FB). 

(5) To constitute marriage brokerage contract, 
some third party must stipulate for a personal 
benefit to himself for bringing about marriage. 
1937 Mad WN 1274 (1277). 

(6) Where the object of an agreement is to 
procure by corrupt means, the guardian’s con¬ 
sent to a desired marriage and is therefore, a 
bargain and sale of the minor in marriage, as 
it were, such agreement is void, as opposed 
to “public policy. 1892 Punj Re No. 112, p. 385 
(387) (DB). 

(7) A contract to pay money to the father 

of a girl in consideration of his giving her in 
marriage is immoral and opposed to public 
policy. (1909) 32 Mad 185 (188) (FB) 00 1889 
Pun Re No. 128, p. 446 (448) (FB) 00 A 1957 
Orissa 124 (129) 00 A 1928 Nag 89 (90) °* 

(1912) 10 All LJ 159 (161, 162). 

[But see A 1926 Pat 582 (600) (DB).] 

(8) An agreement for the purchase of a bride 
for the son of a person who had given his 
daughter in exchange for finding a wife for 
that person is void being against public policy. 
A 1930" Lah 561 (566) (DB). 


(9) Contract by A to give his daughter in 
marriage to D’s son and to pay damages in 
case of breach, is void since it creates pecu¬ 
niary interest in marriage taking place. A 1914 
Mad 551 (552) (DB) A 1935 Pesh 121 (122). 

(10) An agreement providing money payment 
for the negotiation of a marriage by a third 
party is void being immoral and contrary to 
public policy. (1889) 13 Bom 131 (136). 

(11) Agreement to pay money to a person 
for persuading woman to marry a person, pay¬ 
ing money, is opposed to public policy. A 
1919 Upp Bur 2 (2). 

(12) The defendant bigamously married the 
plaintiff in contravention of Section 5 of the 
Hindu Marriage Act and executed a deed of 
gift in plaintiff’s favour soon after marriage. 
Some time later the defendant dispossessed the 
plaintiff. The plaintiff filed a suit for declara¬ 
tion of title and possession. * It was held that 
the plaintiff must ne non-suited not only be¬ 
cause the gift was void but also because the 
object of transaction being illegal and immoral, 
the Court could not lend its aid by reason of 
the doctrine of ‘pari delicto' or ‘particeps crimi- 
nis\ (1974) 40 Cut LT 582. 

(13) Receiving consideration, by those who 
arrange marriages, when the money received, 
is intended to benefit those persons and not 
for the expenses of the ceremony' or for the 
benefit of bridegroom or bride, is against pub¬ 
lic policy and hence no suit would lie to en¬ 
force any agreement to that effect. A 1944 
Nag 159 (160) (DB). 

(14) Contract for payment of money hy 

parent of either boy or girl, after performance 
of marriage is not void ab initio, as being op¬ 
posed to public policy. A 1919 All 248 (248) 
(DB). - 

(15) A promise to pay a particular su f ri .? t 
money' or to settle some property on a bnde 
or bridegroom in consideration of her o* 


[The Indian] Contract Act, 1872 


[S 23 N 16-18] 689 


Section 23 — Note 15 (contd.) 
marrying the son or daughter of the promisor 
is not illegal. A 1945 Mad 165 (166) •• (1959) 
2 Mad LJ 502. 

(16) Betrothal with unborn person is against 
public policy. A 1930 Lah 561 (564) : 11 Lah 
598 (DB). 

(17) Consideration paid in consideration of 
betrothal agreement is not recoverable. A 1915 
Lah 480 (481). 

(18) Although a marriage when performed in 
the Asura form is valid, an agreement to pay 
money to die father, in consideration of such 
marriage, is not valid, and the money cannot 
be recovered by suit. (1909) 32 Mad 185 (190) 
(FB) 00 A 1926 Pat 582 (588) (DB). 

(19) A suit can lie to recover money already 
paid to the girl’s father, in case the marriage 
falls through, .there having been a breach of 
the marriage contract. A 1928 Nag 89 (90) 

A 1954 Orissa 17 (23) (DB) 00 A 1951 Pat 519 
(520) (DB) 00 A 1949 Pat 250 (252) (DB) 00 
A 1947 Pat 132 (134) 00 A 1968 Andh Pra 375. 

[But see (1912) 10 All LJ 159 (161, 162).] 

(20) Money paid for arranging for marriage 
can be recovered if contract is not one of 
brokerage. A 1923 Nag 296 (296, 297). 

(21) Where certain amount was borrowed 
under a promissory note for celebrating the 
marriage of the borrower’s daughter but the 
lender had no knowledge that the marriage 
was in contravention of the Child Marriage Re- 

•?u”t Act the transaction was not unlawful 
within the meaning of Section 23, Contract 

m /oJP 9 A 8) Andh LT 14 00 A 1967 Andh Pra 
83 (85) A 1958 Andh Pra 145 (146) (DB). 

ISee also A 1972 All 357. (Debt incurred 

. n ? a J? r me mbers for marriage of a minor 
which is restrained by Child Marriage Restraint 
Act 1929 is a ‘debt’ for legal necessity — 
Such debt is binding.)] 

(22) Where the plaintiff’s case in the plaint 
was that a promissory note executed by their 
ta her came into existence while the criminal 

m ? S vv ? re P encb ng against their father 

d therefore its execution was opposed to 
public Policy^ it is the duty of the plaintiffs to 
piove that the promissory note was executed 
uncier the circumstances stated in the plaint 
▼vnere there is no evidence to connect the cri- 
uunal prosecution with the execution of the 
promissory note its execution cannot be held 

3^7 (399£ OSed t0 pilb,ic P° Iic y- A 1964 Mad 

(23) Taking of ‘Tilak’ forbidden by and made 
nonce under Bihar Dowry Restraint Act — 

Mon e y paid under contract — Marriage not 
raking place — Money cannot he recovered, 
contract under which it was paid being one 

by Iaw - A 1962 Pat 343 (345, 346. 

(DB). 

16. Adoption contracts.— (1) Agreement by 
widow, whereby she undertakes not to exercise 
uer power to make adoption, is void os being 
?J&°s Se /dt° Public policy. A 1919 Mad 447 
(45 .2 (DB) 00 A 1962 Bom 175 (181) (DB). 

(2) A contract to give a son in adoption in 
consideration of the natural parents receiving 
an annual allowance during their lives is void 
under Section 23. (1874) 13 Beng LR (App) 

^0*5’ 44) °* A 1922 Bom 382 0382) fDB) PP 


"A” In the citations 

IVol. 10] 4 A. M. 44 


(3) Agreement by' adoptee as condition prece¬ 
dent to give some property to widow’s brother 
is binding on adopted son. A 1926 All 7 (10, 
14) (DB). 

(4) Agreement to pay bribe to procure adop¬ 
tion of a boy is one against public policy and 
therefore void. A 1915 Mad 130 (131) (DB). 

(5) Contract offering inducement to one party 

to adopt a certain person on pain of losing a 
part of his property is not opposed to public 
policy, if the parties intend thereby to end 
family trouble. A 1925 Mad 321 (322, 323) 

•° A 1926 Mad 1093 (1093, 1094) (DB). 

(6) Although under law a person validly 

adopted cannot renounce his status arising 
under the adoption a person whose alleged 
adoption is disputed can by an agreement admit 
that there had been no adoption of him at all. 
As his admission does not amount to the re¬ 
nouncement of any status the agreement is not 
invalid. 1947 Marwar LR (Civ) 100 (104) 

(DB). 

(7) Recognition by Thikanedar of adoption 
made by Sikmi Jagirdar under him upon execu¬ 
tion of bond for payment of nazarana — Bond 
cannot be enforced after Constitution — Power 
to give sanction of payment of nazarana lapsed 
after Constitution — Bond is therefore without 
consideration and cannot be sustained on any 
ground of public policy. 1961 Raj LW 632. 

17. Religious contracts.— (1) An agreement 
to pay money to another for offering prayers to 
God for the success of the promisor in a suit 
is not opposed to public policy. A 1929 Mad 
812 (812) (DB). 

[But see A 1927 All 406 (407) (DB).] 

(2) Agreement to perform religious rites to 
secure, dv propitiation of deity, confirmation in 
post — Agreement is not opposed to public 
policy. A 1935 Nag 119 (120). 

(3) Agreement for consideration by a Gaya- 
wal to pay part of his earnings from certain 
ceremonies to an Acharya is neither opposed 
to public policy nor uncertain and so is not 
void. A 1916 Pat 218 (219) (DB). 

(4) Agreement by Pandas of temple to share 
offerings to deities is not necessarily against 
public policy. A 1923 All 56 (57). 

(5) Agreement among Maha Brahmans regu¬ 
lating method in which offerings shall be col¬ 
lected or divided which does not control or 
restrict discretion of those, by whom offering 
or gifts are made, is valid. A 1918 Oudh 462 
(463). 

(6) Sale of a share of the right to receive 
the offerings of a share is not opposed to pub¬ 
lic policy, if it is made in favour of one. who 
is a participant in the offerings, and not to a 
stranger. A 1933 Lah 223 (224). 

18. Agreement to indemnify surety._ (1) An 

agreement by the accused with the surety who 
gives bail to him, that he will indemnify the 
surety if the bail is forfeited on account of the 
accused s non-appearance is void, being op¬ 
posed to public policy. A 1925 Nat? 59 (Rm 

5* i?30Ca, 596 (597) •• A 192§ Cat 498 
(498) 1899 Pun Re No. p. 1 (4) (DB). 

f2) Bail bond forfeited due to accused’s failure 

~Z . Tblrd Person agreeing to in- 
demmfy surety m case of forfeiture — Agree- 

stands for AIR 
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ment to indemnify is illega]. A 1915 Cal 695 

(695) (DB). 

(3) Person standing surety for another on re¬ 
ceipt of cash consideration — Latter cannot 
recover consideration. (1922) 65 Ind Cas 137 
(138) (DB) (Lah). 

(4) Where A deposited a certain sum of 
money with B who undertook to stand surety 
for a person who was an accused in a case 
but not for his good behaviour and B agreed 
to refund the money to A on the termination 
of the case it was held that the agreement was 
not void as being opposed to public policy. 
A 1952 Ajmer 28 (28). 

(5) No agreement between surety and accus¬ 
ed that latter would reimburse former for 
amount of security on forfeiture — Amount for¬ 
feited — Accused, three years later, volun¬ 
tarily executing mortgage in favour of surety, 
consideration being amount forfeited — Seo- 
tion 23, held, did not apply. A 1938 Lah 732 
(734) (DB). 


19. Office brokerage contracts.— (1) A pro¬ 
mise to pay money in order to procure resig¬ 
nation of public servant with a view to pro¬ 
misor’s securing that appointment is void as 
being an office-brokerage agreement. (1907) 
30 Mad 530 (531). 

(2) It is contrary to public policy to induce 
public officers for money or other valuable 
consideration, to use their position and influ¬ 
ence to procure a benefit. A 1921 Cal 185 
(187) (DB) 00 A 1916 Cal 266 (267) (DB). 

(3) Agreement to withdraw candidature for a 
public office in consideration for certain sum 
to be annually paid amounts to bargain or 
traffic relating to public office and is opposed 
to public policy. A 1931 All 428 (429) 00 A 
1957 Pat 659 (660). 


(4) A Kaikagada under which certain amount 
is paid as consideration with the object that a 
shanbhogue should not revert to his post and 
the person making the payment should conti¬ 
nue in his place as a shanbhogue. is void under 
Section 23, Contract Act as its object * s # PP" 
posed to public policy. A 1953 Mad 506 (500, 
507). 

(5) Where plaintiff and defendant agreed 
that both should eventually bear costs or 
lambardari suit, brought by both of them ana 
that successful party should pay to other halt 
the pachotra of the office, held, agreement was 
void ab initio. 1893 Pun Re No. 80, pp. 340 


(347). 

(6) Transfer of a right to conduct charity by 
one trustee to another co-trustee for considera¬ 
tion, is against public policy, and confers no 
right on transferee. A 1938 Mad 982 (987) 


(DB). 

(7) Agreement to pay money in consideration 
of recommendation to appointing authority is 
against public policy, an^ therefore, void. A 

1933 Mad 768 (768) A 1951 Madh B 113 

(1) (113). 

(8) The object or consideration of an agree¬ 

ment under which one person promised to pay 
another in consideration of his securing him an 
appointment outside the territorial limits of the 
Travancore State was held to be not unlawful 
within the meaning of Section 24 of Travan¬ 
core Contract Act, 10 of 1115. 1949 Trav-Co 

LR 244 (245). 


(9) Sale of palanquin bearing service In am 
is not opposed to public policy. (1911) 2 Mad 
WN 588 (588) (DB). 

(10) Agreement to give share of commission, 
allowed by Government as salary for services, 
is not opposed to public policy. 1912 Pun LR 
No. 201, pp. 642 (646). 

20. Interference with course of justice.—♦ 

(1) Agreement between parties to assist the 
other in litigation with object of delaying exe¬ 
cution of decree is opposed to public policy 
within the meaning of Section 23. A 1938 
All 303 (305) (DB). 

(2) An agreement to make a disposition of 
property in the hands of the Court Receiver is 
against public policy, as an interference with 
the Receiver’s work, and is unlawful. (1912) 16 
Cal WN 114 (116) (DB). 

(3) Contract to transfer property to a person, 
in consideration of his giving false evidence, is 
void as being against public policy. A 1940 
Rang 73 (75). 

(4) A promissory note executed in considera¬ 
tion of giving evidence is unenforceable whe¬ 
ther the statement which a person may have 
promised to give be either true or false. A 
1938 Mad 911 (913, 914). 


(5) Agreement to bring suit in one only out 

of two Courts, having jurisdiction, is not op¬ 
posed to public policy. A 1946 Lah 57 (61) 

(FB) 00 A 1954 Mad 845 (840) (DB) oe A 

1937 Nag 334 (335). 

[But see A 1935 Nag 48 (49).] 

(6) The mere fact that a part of the consi¬ 
deration for a sale of property is dependent on 
the result of a suit relating to that property, 
does not make the transaction bad as opposed 
to public policy. A 1932 Pat 80 (83) (DB). 

(7) Agreement by judgment-debtor, not to 
appeal against the decree, m consideration or 
certain arrangements with the decree-holder, w 
binding upon the parties under Section 23. A 

1931 Nag 126 (127). . „ . . 

(8) A contract involving a reference to arbi¬ 
tration in a pending suit without order of Court 
has the effect of ousting the jurisdiction of the 
Courts though only temporarily to proceed 
with the trial and therefore is opposed to pub¬ 
lic policy. A 1950 Orissa 169 (176) (DB). 

(9) A compromise in a suit between tenant 
and landlord in contravention of Rules framed 
under the U. P. (Temporary) Control of Rent 
and Eviction Act and curtailing the powers of 
the District Magistrate, held, unlawful. A 
1975 SC 1525. 

(10) Where the illegality of an agreement on 

die ground of its interfering with the course of 
justice is established before the Court, it will 
be* declared to be void even in the absence of 
a plea from any party about its illegality. 1954 
Raj LW 423 (426). . 

21. Agreements creating interest againff 
duty.— (1) If a person enters into a contr ®2 
with a public servant, which he knows ca ?r 
upon the public servant duties, conflicting with 
his duties as a public servant, the contract is 

void. (1909) 13 Cal WN 59 (02). 

(2) It is sufficient to show that the personal 
interest created by the contract has a tendency 
to prevent the plaintiff from discharging bis 
duties. A 1959 Madh Pra 151 (160 to 1697 

(FB). 

(3) Commissioner appointed by Court, th ou 2^ 
at instance of party taking bond from latter 
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Bond is not enforceable. A 1923 Cal 436 (437) 

(DB). 

(4) Person entrusted with sale of land, and 
occupying fiduciary position, using that position 
for interest of prospective purchaser for which 
purchaser agrees to pay dim commission — 
Contract is unenforceable. A 1936 Mad 541 
(543). 

(5) Loan by a regimental bania to a sowar 
is not opposed to public policy. 1902 Pun Re 
No. 96, p. 432 (437) (DB). 

(6) Payment or money to procure exercise of 
private influence with Government is not im¬ 
moral or contrary to public policy. A 1917 
Pat 92 (98) (DB). 

(7) Suit to enforce agreement to sell two and 
half annas share in managing agency by way 
of bribe offered to plaintiff, a member of com¬ 
mittee appointed to report on management of 
Company by defendant — Held agreement was 
not enforceable. A 1966 SC 1734 (1738). 

22. Agreement between client and his 
pleader.— (1) Agreements between legal prac¬ 
titioners and their clients whereby the payment 
of the former is contingent on the success of 
the litigation, are improper and opposed to pub¬ 
lic policy. 1907 Pun Re No. 61, p» 280 (288) 
(FB) 00 A 1954 Bom 478 (484, 485) : 1954 Cri 
Lf 1531 °* 1874 Pun Re No. 26, p. 130 (132) 
(DB). 

1 But see 1878 Pun Re No. 5, p. 33 (42) (DB).] 

(2» \ champertous agreement between an 
advocate and dis client for the former being 
remunerated proportionately to the results of 
the litigation out of the property recovered 
cannot be enforced. A 1954 SC 557 (559, 560) : 
1954 Cri LJ 1410. 

(3) Agreement to pay vakil’s clerk for spe¬ 
cial attention to his case is void, as against 
public policy. A 1918 Mad 504 (504) (FB). 

(4) Loan transaction between a pleader and 
person, who is not his client, is not opposed to 
public policy and is enforceable. A 1917 Oudh 
34 (36) : 20 Oudh Cas 67 (DB) •• A 1953 
All 276 (281) (DB). 

23. Benami transactions.— (1) Benami trans¬ 
actions are entered into for a variety of rea¬ 
sons and the benamidar holds the property in 
trust for his principal. A I960 SC 213 (219). 

(2 1 Where a public servant buys property in 
the name of another without the permission of 
the- Government, his conduct is reprehensible 
but cannot be deemed to be against public 
policy. A 1923 Cal 154 (156) (DB) 00 A 1931 
Bom 269 (270, 271) (DB). 

[But see A 1918 Oudh 457 (459) *° (1911) 

11 Ind Cas 2 (2, 3) (All).] 

(3) Benami purchase by police officer, while 
in service, is not void as being opposed to pub¬ 
lic policy. A 1919 Nag 50 (52). 

[See however A 1933 Bom 262 (265) (DB).l 

(4) Assignment of mortgage in the name of 
a patwari’s mother is not against public policy. 
A 1917 All 462 (463) (FB). 

[See also. A 1944 Nag 325 (326).] 

(5) Transfer of property to kanungo’s wife, 
but really in favour of kanungo, is not against 
public policy. A 1917 All 447 (447) (DB). 

(6) Plaintiff entering into agreement with de¬ 

fendant 1, Inspector of Land Records, to buy 
land in his circle — All transactions to be 
carried out in name of defendant 2 — Defen¬ 
dant 1 buying land in name of defendant 2 _ 


Contract held, was not opposed' to public 
policy. (1911) 6 Low Bur Rul 1 (3) (DB) 

(7) Money lending by pleader in the name 
of his wife. Question in such cases is really 
one of professional etiquette rather than of 
public policy, and contract is not invalid. A 
1923 Oudh 3 (4). 

(8) Since the Service Rules of Court of 
Wards were not shown to be statutory rules, 
disregard thereof did not taint a benami ar¬ 
rangement whereby an employee of Court of 
Wards was conducting business in name of an¬ 
other person, with illegality. A 1965 SC 1364 
(1367, 1369). 

24. Agreement against bidding.— (1) There 
is nothing unlawful in two or more persons 
agreeing not to bid against one another at an 
auction sale. (1894) 18 Bom 342 (346) (DB) 00 
A 1975 Delhi 159 00 ILR 1962 Cut 266 00 A 
1951 Mad 390 (391) 00 A 1949 Nag 113 (113) 
•° A 1940 Bom 369 (373) (DB). (Public sale 
held for farming out public revenues.) 00 A 
1933 Oudh 124 (127) (DB) 00 A 1918 Low Bur 
77(81) 00 A 1917 Nag 62(63). (Excise auction.) 
•° (1911) 10 Mad LT 338 (340) (DB) 00 (1907) 
6 Cal LJ 111 (116) (DB) 00 (1889) 16 Cal 194 
(199) (DB). 

(2) An agreement not to bid against each 
other, with the object of defrauding a third 
person, is void. A 1933 Oudh 124 (127) (DB). 

(3) An agreement between intending bidders 
that one should keep off from bidding is not 
unlawful or opposeef to public policy. A 1973 
Ker 266 (267). 

(4) An agreement by intending bidders at an 
auction forming a ring to share the profits re¬ 
sulting from the 'knock out’ is against public 
policy. A 1943 Lah 100 (100, 101) 00 A 1954 
Mys 29 (31) 00 (1907) 6 Cal LJ 111 (116) (DB) 
•• A 1914 Sind 165 (169, 170). 

(5) An agreement not to bid against each 
other in auction sale and the other should get 
a share in property' purchased is not against 
the public policy. 1977 Bun LJ 255 (256). 

(6) An agreement between several persons 
to purchase land jointly at an auction-sale, held 
under the Punjab Colonization of Government 
Lands Act, without bidding against each other, 
is not opposed to public policy. A 1932 Lah 
32 (33). 

(7) An agreement by which one party agreed 
to withdraw his tender to postal authorities to 
carry mails on bus, in consideration of the 
other payiug certain amount, is not invalid 
under Section 23 as being opposed to public 
policy. A 1946 Mad 289 (291). 


-- /ui aguruiciu, Uie ODjeC* 

or which is to create a monopoly is void a* 
being opposed to public policy. (1905) of 
Mad 520 (523) (DB). k 

(2) Agreement attempting to monopolise righi 
I? P i'B°" i h £ re motor 1 boats, tends to fix hire 

tC' Gc 'A (115,. is . .' 

(3) A contract by a District Board giving a 

f^IwnlL™T OPOly t0 Ply \ OTries dong* a road 
undertaking to permit no other lorry proprietor 

to use the road is void being opposed to pub¬ 
lic policy. A 1934 Lah 474 (475V 

(4) Agreement of plaintiff not to set „r 

“ consideration of which defendant 
promised to pay off certain sum for life is un¬ 
lawful under Section 23 in spite of the fact 

4l Pa o !> . carr i ec! ° ut : A 1»1 fi Low 
Bur 51 (54) : 8 Low Bur Rul 380 (FB). 
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(5) Grant of a monopoly in favour of a per¬ 
son by a panchayat to sell vegetables in the 
village is opposed to public policy under Seo- 
tion 23. A 1928 Lah 33 (34). 

(6) A contract purporting to be a licence, 
granting exclusive right to collect hides or 
animals from a certain area amounts to grant¬ 
ing a monopoly and is unenforceable by reason 
of S. 23. A 1938 Pat 473 (475, 476) (DB). 

(7) Defendant executing kabuliyat in plain¬ 
tiff’s favour agreeing to pay him specified rent 
for privilege of carrying on trade within cer¬ 
tain area — Contract held was not in nature 
of monopoly. A 1916 Pat 304 (305) (DB). 

(8) A claim to an absolute right of sending 
scavengers in Madras to various houses and 
thereby to extort from the scavengers a certain 
portion of the wages earned by them is oppos¬ 
ed to public policy as being an oppresive mono¬ 
poly. A 1940 Mad 558 (559) (DB). 

(9) Where in its essence a contract executed 
on 4-10-1947 is a monopoly contract granted 
to the plaintiff to manufacture radios, etc., in 
an area for a stipulated period of years for 
certain concessions, the contract will be hit by 
Art. 19 (1) (g). Constitution of India ever since 
the commencement thereof. A 1964 Raj 205 
(212) (DB). 

26. Trade combines.— (1) Agreement to form 
combination to fix rates and to divide profits 
in certain manner is not in restraint of trade or 
opposed to public policy. (1912) 34 All 587 
(588) (DB) 00 (1905) 29 Bom 107 (119) (DB). 

(2) An agreement whereby it is provided that 

the manufacture and sale of certain produce 
shall be distributed according to certain propor¬ 
tions, that the manufacturing capacities of the 
parties to it shall remain in status quo, and 
the produce, if and when manufactured, shall 
be sold at a particular rate does not fall with¬ 
in Section 23. (1905) 29 Bom 107 (119, 120, 

121) (DB). 

(3) Where the Government allows a market 
to be held on its land and restricts the admis¬ 
sion of brokers, there is nothing illegal or con¬ 
trary to public policy in it. A 1914 Cal 202 
(203) (DB). 

(4) Traders agreeing to carry on business 
among members of their private association 
only and to penalise the breach of condition —~> 
Agreement does not offend against the provi¬ 
sions of Section 23. A 1931 All 83 (85) (DB). 

27. Service contracts.— (1) A contract under 
which a labourer engages to work without any 
payment under conditions which make it 
tically impossible for him to discharge me debt 

is wholly void. A 1918 Pat 249 (250) (DB). 

(2) Even if the contract consists of two 
covenants, viz., a positive covenant undertaking 
to serve a particular person during a parti¬ 
cular period and also a negative covenant agree¬ 
ing not to serve any other person during that 
particular period, such an agreement would be 
void neither under Sec. 23 nor under Sec. 27. 
A 1964 Guj 215 (217). 

(3) In order to succeed in an action for pro¬ 
curing breach of a service contract there ought 
to be some evidence, to predicate active asso¬ 
ciation of the defendant with the breach of 
contract by the servant. A 1958 Madh Pra 367 

(367, 368). , . _ . , 

(4) Harwahi bond executed by an agricul¬ 

tural labourer which binds the executant te 


daily attendance and manual labour until a cer¬ 
tain sum is repaid in a certain month and 
penalises default with overwhelming interest is 
unenforceable being opposed to public policy. 
A 1916 Cal 718 (719) (DB). 

(5) Where a bond provided for payment of 
interest in the shape of work to be done by 
the executant and his wife and the wages to 
be paid were low, and there was no provision 
for repayment, it was held that it was a slav¬ 
ery bond and unenforceable. A 1929 Mad 267 
(268) (DB) 00 A 1918 Cal 409 (410). 

[See also A 1927 Mad 818 (819) 00 A 1918 
Mad 917 (917).] 

[But see A 1927 Mad 531 (532) (DB).] 

(6) A contract to do gratuitous service, in 
lieu of rent for the land occupied, is not il- 
legal as being against public policy under Sec¬ 
tion 23. A 1929 Cal 224 (224). 

(7) Contract to engage dancing boy on pay¬ 
ment of certain sum is not contrary to public 
policy. A 1919 Cal 1002 (1003) (DB). 

(8) Agreement to do what constitutes breaches 
of the service agreement defeats the provision 
of law relating to contract and is void. 1961 
Ker LT 885. 

(9) Agreements tending to injure the public 
service are always considered to be opposed to 
public policy. A 1964 Andh Pra 465 (467). 

(10) Contract to serve on Rs. 2. P. M. for 
112 months is illegal. A 1958 Madh Pra 367 
(368). 

(11) Section 23 has no application to rules 
such as Rule 143 of the Railway Establishment 
Code, containing provision for service agree¬ 
ment A 1959 All 643 (649). 

(12) (Per Bal Raj Tuli and Prem Chand Jain, 
JJ.) :— It could not be said that no such pro¬ 
vision for discharge from service having been 
made in the Punjab Civil Services Rules, the 
condition regarding termination of service on 
notice in the contract of service would defeat 
the provisions of the rules regarding perma¬ 
nency of tenure and the lien to the post. Those 
rules had no overriding effect and had to be 
administered along with the Rules. 1974 Lab 
IC 1313 (1327) : BLR (1974) 2 Punj 303 (FB)< 

28. Contract of agency.— (1) Contract of 
agency is not by itself unlawful. When prin¬ 
cipal makes agent do something which is un¬ 
lawful the act of the agent becomes unlawful. 
A 1930 Sind 9 (10) (DB). 

(2) A fraudulent agreement entered into by 
the agent cannot bind the principal. (1978) 1 
Malayan LJ 1 (2). 

(3) One of several judgment-debtors, got an 
assignment of decree in name of his agent who 
was to be paid commission for executing the 
same against the remaining judgment-debtors. 
Held that suit by principal against agent for 
money realised was maintainable as agency was 
not in itself unlawful. A 1921 Mad 334 (335) 
(DB). 

(4) A principal having paid money to his 
agent for an unlawful purpose is entitled to a 
locus paenitentiae till the execution of the un¬ 
lawful object and the unlawfulness of the com- 
mission, he was entrusted with, could not be 
set up by the agent in defence. 1898 Pun Re 
No. 63, p. 218 (221) (DB). 

(5) Where an agent puts through transactions 
contravening control legislation, he abates the 
commission of an offence under the law ana 
the contract of agency is vitiated by Sec. lo* 
A 1951 Kutch 50 (52). 
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(6) Where an agent makes collections as a 
result of transactions forbidden by law no claim 
to recover such amount from the agent can be 
given effect (1957) 2 Andh WR 226 (232) ° # 
A 1954 Nag 306 (319) (DB). 

(7) An agent can recover from his principal 
the amounts paid by him for the principal’s 
gambling debt 1912 Pun Re No. 79, p. 249 
(251. 252) (DB). 

(8) Agreement of agency —r Trader appoint¬ 
ed selling agent of medicines — Trader though 
not holding wholesaler’s licence at time of 
agreement obtaining licence subsequently —. 
Agreement is not void. A 1970 Bom 128 (131) 
(DB). 

(9) As to non-liability of employer of agent 
to do a criminal act see Section 224. 

29. Partnership.— (1) A partnership is prima 
facie legal, unless it is proved that the object 
of the same was illegal or that the object of 
the partnership necessarily involved something 
illegal or contrary to public policy. A 1930 
Mad 361 (363) 00 A 1956 Nag 225 (227) (DB). 

(2) Partnership with a person who is not a 
citizen of India — Not illegal. 1975 MPLJ 
473 : 1975 Jab LJ 656. 

(3) When some objects of a firm are lawful 

while others are unlawful and it is possible to 
separate the lawful objects from the unlawful 

objects, the deed of partnership is not void 

but is partly valid to the extent it relates to 
the lawful objects. 69 ITR 819 (DB) (All). 

(4) An agreement of partnership which con¬ 
travenes the provisions of Section 4 of the 
Companies Act in that it is between persons 
exceeding seven in number is illegal and void. 
A 1952 Vindh Pra 1 (3). 

(5) A partnership formed for the purpose of 

carrying on business in violation of the Food 

Grains Control Order is illegal. A 1957 Andh 

Pra 837 (840) 00 (1967) 2 Andh LT 405. 

(6) Where the terms of a licence for running 
a talkie prohibited assignment for transfer or 
subletting by the licencee, a partnership agree¬ 
ment entered into by the licencee about sub¬ 
ject-matter of the licence is void. A 1955 Mad 
536 (539) (DB). 

(7) A suit to recover money lent to a part¬ 

nership which is an illegal one or forbidden by 
law » the knowledge that it is going to be 

used for purposes forbidden by law, is not 
maintainable. A 1936 Mad 603 (604). 

(8) A suit filed by a firm consisting of part¬ 
ners all of whom obtained licences to carry od 
business in fireworks but did not obtain a 
licence in the name of the firm as such is not 
in any way affected by the provisions of this 
Section. (1958) 1 Andh WR 474 (476). 

(9) Money lent for illegal partnership but 
not known to lender to be so can be recovered. 
A 1926 Mad 772 (774) (DB). 

(10) Illegal association suit by member for 
dissolution and realization of his share — Per 
Sulaiman J. : Simple partition of assets can be 
granted — Per Mukerji and Walsh JJ. : Relief 
of partition amounts to dissolution of partner¬ 
ship and so cannot be granted. A 1926 All 
591 (594, 597, 601) (DBl 

(11) The party who in the suit for the dis¬ 
solution of a partnership pleads that the part¬ 
nership being one prohibited by the provisions 
ot law must prove the illegality by such evi- 

can Place before the Court. A 

1954 Mad 1074 (1075). 


(12) Partnership entered into in contravention 
of Cochin Tobacco Act (1922) is illegal. A 
1960 Ker 276 (278) (DB). (A 1950 Mad 444 
(FB), held not Overruled by (1959) 37 ITR 271 
(276) (SC); 27 Cochin 222 and A 1927 Lab 
333, Dissented from.) 

(13) Section 23 does not hit a partnership 
made in contravention of Section 6, Central 
Excises and Salt Act and Rr. 175 (2), 178 (4) 
and 210 framed thereunder. A 1960 Andh Pra 
39 (42) (DB). 

(14) A new partner, merely by joining a busi¬ 
ness which is being carried on by the old part¬ 
ner in a shop, does not become a tenant of 
the shop. An agreement making him a co- 
tenant without the permission as required by 
law is void. 1967 All LJ 410. 

(15) Where the contractor who undertook 
Government works was himself permitted to 
appoint agent for the purposes of completion 
of the works, and was not prohibited from tak¬ 
ing a financing partner to finance the business, 
the agreement of partnership between the con¬ 
tractor and financing partner was not illegal. 
(1961) 3 Orissa JD 190. 

(16) Motor transport business carried on by 

partnership on strength of permit obtained by 
partner and with vehicle belonging to snch 
partner is legal. A 1966 Madh Pra 13 (17) 

(DB) 00 A 1969 SC 493 (495, 496). (A 1967 
Mad 100, Reversed; A 1963 Mad 413 and A 
1962 Andh Pra 14, Overruled.) 00 A 1980 Raj 
14 (18, 19) 00 (1975) 88 Mad LW 412 (DB). 

(17) Person, owning truck and its route per¬ 
mit, entering in partnership business to carry 
on transport business — Transfer of truck and 
its route permit by him to partnership business 

— Failure to comply with Section 59, Motor 
Vehicles Act before transferring permit —• 
Partnership is void in entirety — In absence of 
separate valuation of truck and permit-partner¬ 
ship to the extent of transfer of truck also not 
valid. A 1970 J & K 165 (166, 169) (FB). 

[See also (1970) 2 An WR 218 (DB). (Part¬ 
nership formed for carrying on business with 
permits standing in another’s name — Opposed 
to Sec. 59 (1) of Motor Vehicles Act — Such 
partnership is hit by this Section.) ] ^ 

(18) A partnership agreement which contra¬ 
venes the positive provision of S. 28 (1) of the 
Electricity Act (1910) is void. A 1967 Pat 191 
(199) (DB). 

(19) Partnership formed to carry on Govern¬ 
ment contract which expressly prohibited assign¬ 
ment or subletting of contract is not illegal. 
A 1967 Mad 449 (450) (DB). 

(201 Partnership agreement by dealer in 
cloth with licence under Madras Cloth (Dealers) 
Control Order (1947) is illegal. A 1964 Andh 
Pra 145 (151) (DB). 

1See also A 1972 Punj 185 (187, 188). 

(Licensee under Cotton Control Order, 1955 

— Partnership agreement with non-licence- 
bolder to work out licence is hit by this Sec¬ 
tion Licence is a personal privilege the bene¬ 
fit whereof cannot be extended to others by 
entering into partnership with them when 

do not hold any such licence — Further 
there is a definite prohibition in the Cotton 
Control Order, 1955 from carrying on the busi¬ 
ness covered by a licence except by the 
licencee.) ] 

(21) Licence holder under C. P. and Berar 
Cotton Cloth Trade Regulation Order, 1948, 
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Cl. (8), entering into partnership with another 
— Business actually carried on by licencee —- 
Neither licence nor provisions under which it 
is granted prohibiting taking of partner — 
There is no transfer or sublease of licence — 
Partnership is not illegal —•• Suit for dissolution 
is maintainable. (1970) 72 Bom LR 333. 

(22) Partnership being an agreement within 
the meaning of Section 23, it is not unlawful, 
though its object is to carry on wagering trans¬ 
actions. A 1959 SC 781 (792). 

(23) Where four partners, one of whom was 
a licencee of selling English wine and others 
were licencees for selling country liquor formed 
a partnership authorising the other partners 
also to sell English wine, the partnership is il¬ 
legal. (1969) 71 Punj LR 122 (Punj). 

(24) A partnership for carrying on business 
in forward contracts is not illegal. A 1958 
Cal 703 (708) (DB). 


30. Void Contracts — Enforcement of.— (1) 
In cases which fall under Section 23, the agree¬ 
ment is void ab initio. A 1936 Nag 268 (269) 

(2) Where a contract is illegal being con¬ 
trary to positive law or against public policy, 
an action cannot be maintained to enforce it 
directly or to recover the value of services ren¬ 
dered under it or money paid on it. A 1916 
Cal 266 (268) (DB) 00 A 1919 Low Bur 71 (73, 
74) °° A 1914 Lah 353 (353) 00 A 1967 Cal 
294 (306, 307) 00 A 1967 Pat 72 (75, 76) •• 
(1962) 28 Cut LT 485. 

[But see A 1928 Mad 476 (476).] 

(3) Tenancy agreement hit by Section 23 of 

Conh-act Act (1872) — Proceedings for eject¬ 
ment under Sec. 14 (1), Proviso (k) of Delhi 
Rent Control Act (1955) — Maintainable —- 

No estoppel. ILR (1972) 1 Delhi 408. (Re¬ 
versed on another point in A 1973 SC 921.) 

(4) When a transaction is entered into for an 

unlawful or immoral purpose and that purpose 
has been achieved, the Court would not inter¬ 
fere at the instance of the ‘particeps criminis' 
to relieve him from the legal effects of the 
transaction. A 1921 Mad 326 (327) (DB) ow 
A 1941 Oudh 529 (555) °° A 1930 Oudh 196 
(499) °° A 1924 Pat 321 (322) *° A 1923 Mad 
626 (628) (DB) oe A 1919 Nag 43 (43) 00 

(1888) 12 Bom 422 (424) (DB) A 1966 Andh 
Pra 209 (209. 210) (DB) 00 A 1958 Cal 713 
(724, 729, 730) (DB). 

(5) Where a contract is void for illegality as 
opposed to being merely nugatory, money paid 
in pursuance of it cannot be recovered unless 
it is still executory because of the maxim ex 
turpi causa non oritur actio*’. A 1938 Nag 335 
(344) (FB) °° A 1918 Low Bur 77 (81). 

(6) A party cannot recover money paid in re¬ 

spect of a contract which is tainted with crimi¬ 
nality or immorality, even contract 

has not been performed. A 1916Cal 266 (268) 
(DB) 00 A 1919 Pat 316 (316) (DB). 

[But see A 1930 Lah 1018 (1020) 00 A 1968 
Andh Pra 375 (378). (Presents and monies 
given in connection with contract of marriage 
of minors — Contract being admittedly illegal 
— Repudiation of contract —. Amount paid is 
recoverable.) A 1967 Cal 294 (310).] 

(7) The law allows locus paenitentiae. So 
before fraud or an illegal purpose is carried out 
the money may be recovered from the person 
to whom it was advanced. A 1959 Andh Pra 
647 (649) (DB). 


(8) Where an illegal purpose of a void con¬ 
tract has been carried out even in part, a Court 
of equity will not only refuse to enforce the 
obligation created or to restore property given 
away, but will also refuse to grant relief by 
way of declaration on the principle that no re¬ 
lief could be given to a wrongdoer. A 1916 
Pat 284 (288, 290) (DB) 00 A 1972 All 130 
(133). 

(9) Transferee of property for illegal purpose 
cannot get transfer annulled if intended purpose 
has been carried out. A 1924 Mad 849 (849). * 

[See A 1938 Lah 732 (734) (DB).] 


(10) The money due under an illegal or im¬ 
moral agreement cannot be recovered by a 
change in the form of action based on another 
agreement, which has for its support the origi¬ 
nal illegal agreement. A 1935 Cal 748 (750)* 

(11) Where a deposit has been made in con¬ 
nection with an illegal contract, such a depo¬ 
sit can be recovered by a suit if the plaintiff 
does not rely for his claim on the illegal con¬ 
tract. A 1932 Nag 32 (33) °° (1974) 76 Bom 
LR 156. 

(12) Where a promissory note is void being 
made payable to bearer on demand the creditor 
can sue on the basis of any obligation indepen¬ 
dently of the execution of the promissory note. 
A 1928 All 371 (376) (SB). 

(13) A party to an illegal and void contract, 
willing to perform his part, cannot enforce 
performance. A 1916 Low Bur 51 (54) (FB). 

(14) Defendant borrowing money from plain¬ 
tiff intending to utilise same for gambling — 
Plaintiff not privy to this intention —» Plaintiff 
can recover money by suit. A 1931 All 458 
(458). 

(15) The right of a person who pays money 
to another, in pursuance of an illegal agree¬ 
ment, to claim its refund is not lost by the 
fact that it was really due to the payee. A 

1917 Mad 607 (608) (DB). 

(16) Purchasers are not entitled to refund by 
reason of fact that they are deprived of the 
benefit of portion of what they purchased under 
a deed of conveyance which turned out to be 
unenforceable. A 1927 Sind 62 (85) (DB). 

(17) A Court cannot decline to enforce a 
contract which is legal as between the parties 
on a mere assumption that in reality it is in¬ 
tended for the benefit of a third person, against 
whom a statutory prohibition to enter into 
such contract erists. A 1925 Lah 85 (66). 


(18) When a contract is void because prohi¬ 
bited by statute, the Court has power to work 
out the equities and place the parties upon 
terms. A 1938 Nag 335 (344) (FB) 00 A 1954 
Kutch 7 (8). 

(19) While it is the duty of the Court not 

to render its aid to the enforcement of trans¬ 
actions which are illegal, it is at the same time 
incumbent that the illegality should be suffi¬ 
ciently proved and the facts constituting illega- 
litv established. A 1930 Mad 361 (363) 00 A 
1940 Rang 73 (74) °° A 1925 Rang 275 (277> 

00 A 1920 Cal 704 (705) (DB) 00 A 1968 SC 
1165 (1176) °° A 1965 SC 1364 (1368) 00 A 
1959 Andh Pra 647 (649) (DB) 00 1963 Ker LJ 
19 °° A 1959 Andh Pra 370 (376) (DB). 

(20) Where a contract or transaction is illegal 
there need be no pleading of the parties raising 
the issue of illegality and the Court is hound 
to take judicial notice of it. A 1965 SC 1364 
(1370) 00 A 1959 Madh Pra 151 (168) (FB) 0 


[S 24 N 1] 695 


[The Indian} Contract Act, 1872 

Void agreements. 

24. Agreements void, if considerations and objects unlawful in part.—If 
any part of a single consideration for one or more objects, or any one or any 
part of any one of several considerations for a single object, is unlawful,® 
the agreement is void. 

Illustration 

A promises to superintend, on behalf of B, a legal manufacture of indigo, and 
an illegal traffic in other articles. B promises to pay to A a salary of 10,000 rupees 
a year. The agreement is void, the object of A’s promise, and the consideration 
for B’s promise, being in part unlawful. 

[Malaysian Contract Act 1950, S. 25.] 

[a] See Ss. 57 and 58, infra. 


Section 23 — Note 30 (contd.) 

1963 Ker LJ 19 00 A I960 Andh Pra 190 (191) 
°° A 1960 Pat 145 (146) (DB) 00 A 1959 Andh 
Pra 370 (376) (DB) 00 A 1976 Delhi 24 (26). 

(21) Objection that contract is illegal must 
be considered even though taken late. A 1944 
Mad 387 (387). 

(22) Although a contract is not enforceable 
at law, as being for an illegal purpose, it can 
form die basis of a prosecution. A 1933 Rang 
199 (200) : 34 Cri LJ 1255 00 A 1963 Madh 
Pra 326 (329) (DB). 

(23) Maxim “in pari delicto potior est con¬ 
ditio defendantis** does not apply (a) where 
the illegal purpose has not yet been substan¬ 
tially carried into effect before it is sought to 
recover money paid or goods delivered in fur¬ 
therance of it; (b) where the plaintiff is not in 
pari delicto with the defendant; (c) where the 
plaintiff does not have to rely on the illegality 
to make out his claim. A 1968 SC 534 (537) 
00 A 1960 SC 213 (216) 00 A 1972 All 130 
(133). 


(24) Money advanced under a void agree¬ 
ment is recoverable. (1972) 2 Malayan LJ 

154 (155) 00 (1978) 1 Malayan LJ 202 (203). 

[See however (1979) 2 Malayan LJ 48 (48). 
(Where the contract was void and unenforce- 
able within the knowledge of the parties to the 
same, monev advanced thereunder could not 
be recovered.) ] 

(25) Andhra Pradesh Food Grains Dealers 
Licensing Order — Sale of paddy by landholder 
A to B —» A having no knowledge that B had 
no licence to purchase paddy — Agreement to 
sell is not illegal — A not being pari delicto 
^fJLrecover value of paddy sold under Sec. 65. 
(1975) 1 Andh WR 378. 

(26) Suit by sleeping partner for accounts of 
partnership business — Partnership agreement 
even if void Court should help plaintiff in hav¬ 
ing accounts settled as parties were not in pari 
delicto and defendant partners were in fidu¬ 
ciary relationship with plaintiff. A 1971 Punl 
134. 

(27) A wagering contract cannot be enforced 
as being hit by Section 23. A 1964 Andh Pra 
537 (538. 539) •• A 1967 Cal 25 (28) (DB). 

(28) Where the cause of action is not found¬ 
ed either on the illegal contract or on its 
breach, the party’s right to possess his own 
chattels will be enforced against those who 
without any right detain the same or convert 
tt to their own use even if it appears either 
from the pleadings or evidence lea at the trial 
that they nave come in possession of the de¬ 
fendants as a result of an illegal transaction. 
A 1960 Bom 548 (551) (DB). 

(29) When the agent for purchase knows at 
the time he makes the purchase that the goods 


he instructed to buy are to be dealt with in a 
manner prohibited by law, he cannot enforce 
any right arising out of the contract of agency. 
A 1960 Andh Pra 190 (192). 

(30) Illegal contract through agent — Im¬ 
material whether agent deals with third party 
as being a principal or as being his sub-agent 
— Suit by agent on basis of such contract — 
Cannot be enforced. A 1975 SC 1223 (1229). 

(31) A promissory note or a mortgage in 
favour of the society does not become unen¬ 
forceable when it is not shown to be illegal by 
the fact that the society under the memorandum 
of association had no power to lend money. 
A 1959 Madh Pra 172 (175) (DB). 

(32) Where the forward contracts in respect 
of cotton were not void ab initio but became 
void and unenforceable due to prohibition of 
law, there is no bar to their enforcement when 
the inhibition is lifted by the repeal of that 
law. A 1961 Raj 52 (59) (DB). 

(33) A contract entered into in defiance of a 
legal provision continues to be illegal even 
after the legal provision ceases to be effective 
and a plea that the contract, when it was to 
be enforced, was not hit by any subsisting law 
is not open to the party seeking to enforce it 
A 1963 All 206 (209) (DB). 

(34) If the illegality be trivial or venial and 
the plaintiff is not required to rest his case 
upon that illegality, the public policy demands 
that the defendants should not be allowed to 
take advantage of the position. A 1960 SC 
213 (218, 219). 

SECTION 24 — SYNOPSIS 


x. ocope ana appucaouiiy. 

2. Indivisible contracts. 

3. Divisible contracts. 

4. Mortgage transactions. 

I. Scope and applicability.— (1) Section 24 
lays down no principle at variance with the 
English common law. It is declaratory in its 
nature. A 1940 Rang 45 (47). 

(2) Section 24 does not apply to a transfer 
*™™° vab ! e P ro Perty- A 1934 All 246 (249) 

** A 1930 All 1 (3) (FB) •• A 193S Omlh 
501 (505) (DB). 

(3) Section 24 does not apply to cases of an 

out transfer. A 1925 All 474 (476). 

(4) There is nothing in Sections 23 and 24 
to support the view that a sale, made with 
tiie view to defeat a probable execution, would 
be a sale with a fradulent and unlawful object, 

therefore, void. (1879-80) 4 Bom 70 (73) 

CDB). 

i • _ no application to promises 

which are offered in the alternative. A 1931 
All 589 (592) (DB). 
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Section 24 — Note. 1 (contd.) 

(6) Section 24 has no applicability to a case 
where the plaintiff is seeking to enforce an 
equity in respect of a perfectly valid security. 
A 1917 All 290 (292) (DB) •• A 1935 All 862 
(863) (DB). 

(7) Where, after the marriage, the Muham¬ 
madan husband agreed by a Kabinnama in 
favour of his wife that he would do nothing 
without the permission of his wife, that if ho 
so did, she would be at liberty to divorce him. 
that he would pay over to her the whole or 
the money which he might earn during tho 
time the marriage continued, and so on: Held, 
in a suit by the wife to enforce such a contract, 
that Section 24 did not apply. (1875) 15 Beng 
LR (App) 5 (7). 

(8) Where the agreement is hit by Sec. 24, 
Section 65 may not apply. But where neither 
the consideration nor the object is illegal Sec¬ 
tion 24 has no application. A 1955 Assam 33 
(43) (DB) 00 A 1938 Bom 54 (59, 60) (DB). 

(9) A permanent lease of wakf land by 
mutawalli without the permission of Wakf 
Board is not void but voidable. Unless and 
until such a lease is avoided by the persons 
concerned, it is valid. Nor is such a lease 
void when its consideration or the object is not 
unlawful under S. 24 of the Contract Act. 
Therefore the lessee in such a case has a 
right to transfer his lease rights to another. 
A 1972 All 553 (554). 

(10) Plaintiff compromising his suit agreeing 
to buy defendant’s interest —- Agreement is for 
valid consideration. A 1971 Cal 411. 

(11) Agreement tending to injure public ser¬ 
vice — Suit to enforce the same not maintain¬ 
able. ILR (1978) 3 Mad 389 (399). 

(12) Loan made by moneylender in name 

other than registered name — Agreement for¬ 
bidden by law — Contract void — Parties un¬ 
aware of illegality until after execution of con¬ 
tract —- Moneylender entitled to recover money 
lent and that award of interest was in the dis¬ 
cretion of Court. (Malay States) Ordinance 
1950, Ss. 24 and 66. (1977) 1 Malayan LJ 

91 (rc). . , , . , , 

(13) Where the consideration under sale deed 
was for marriage expenses of minor girl. Held 
that the sale was a void transaction being op¬ 
posed to public policy and that the entire sale 
consideration was not for marriage expenses, 
was immaterial in view of S. 24. A 1978 
Orissa 84 (86). 

2. Indivisible contracts.— (1) When a c< \ r ?" 
tract consists of a number of terms and condi¬ 
tions each condition does not form a separate 
contract but is an item in the one contract or 
which it is a part. The consideration for each 
condition in a case like this is the consideration 
for the contract taken as a whole. A 1954 5C-. 
236 (242). 

(2) Where a part of the consideration is un¬ 
lawful, then general rule is that when you can¬ 
not sever the illegal from the legal part of a 
contract, the contract is altogether void. A 1933 
Bom 132 (134) (DB) •• ILR (1963) 1 Ker 522 
•° A 1970 J & K 165 (169) (FB>. 

(3) Where each part of contract is an in¬ 

ducement to every other part of it, there is an 
entire contract for a single consideration and 
there is no warrant to divide the contract into 
distinct parts. A 1938 Mad 982 (985, 992) 

(DB). 
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(4) Where the various promises of the twd 
parties are quite interdependent, one large 
part of contract, if void, vitiates the whole. 
A 1922 Upp Bur 9 (11). 

(5) One entire consideration for two several 
contracts, one of them for doing illegal act —► 
The whole is void. A 1940 Rang 45 (47) (DB). 

(6) Part of transaction without necessary sanc¬ 
tion of Magistrate — Whole is invalid. A 1928 
Nag 283 (283) (DB). 

(7) Proceedings in Supreme Court —* Agent’s 
remuneration fixed by agreement in any event 
and taxed costs in event if success — Case 
succeeding — In taxing costs between parly 
and party, latter part of agreement cannot be 
ignored and only earlier part given effect. If 
agreement is considered, void, whole of it 
should be treated as non-existent. A 1954 SC 
26 (28). 

(8) Debtors executing bond with interest at 
high rate — One of them to render service 
without pay till bond becoming payable —* 
Consideration as to rendering service is unlaw¬ 
ful — Contract being indivisible is void. A 
1918 Pat 249 (250) (DB). 

(9) A licensee of electric supply created a 

S artnership. The partnership agreement vested 
le building, license and book etc., in the 
partners and the partners agreed to pay one- 
tenth of the profits to the licensee and after 
his death to his heirs as long as the company 
was in existence. It was held that the transfer 
of the undertaking was void under the Elec¬ 
tricity Act and the contract not being divisible 
was void as a whole under Section 24. A 1937 
Rang 47 (49). 

(10) Defendant agreed, by a kabuliat, to pay 
die plaintiff an enhanced rent by more than 
two annas in the rupee, thus contravening pro¬ 
visions of Sec. 29 (b), Bengal Tenancy Act 
The plaintiff contended that the decree be 
given for so much of the enhanced rent as does 
Bot exceed the two annas in the rupee. Held, 
the contract was to pay the enhanced rent; the 
contract, qua the payment of the enhanced 
rent, did not consist of two parts. The con¬ 
tract was not severable and, therefore was void. 
(1897) 24 Cal 895 (896) (DB) 1947 All WR 
(HC) 11 (12). 

(11) Pending a criminal prosecution against 
the defendant, his pleader stood bail for his 
apperance in the Criminal Court; and to in¬ 
demnify die pleader against any loss which he 
as bailee might suffer, a nominal sale deed and 
a nominal rent-note were passed to the plead¬ 
er's relative, the plaintiff. In a rent suit by a 
plaintiff : Held, that agreement was indivisible 
agreement; part of a single consideration for 
one object was unlawful and therefore, whole 
agreement was void under S. 24. (1908) 32 

Bom 449 (453, 454) (DB). 

(12) Where the finding of the Court was to 
the effect that the consideration for the pro¬ 
missory notes was, at least in part, losses to 
the plaintiffs in respect of gambling debts and 
the Court could not ascertain the exact propor¬ 
tion of such consideration : Held, the whole of 
the suit was properly dismissed. (1913) 35 All 
558 (559) (DB). 

(13) If adultery, past or future, is considera¬ 
tion or indivisible part of the consideration tor 
an agreement, such agreement is illegal *2“ 
the contract would be void. (1905) -27 All 268 
(269). 
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25. Agreement without consideration, void, unless it is in writing and 
registered, or is a promise to compensate for something done, or is a promise 

to pay a debt barred by limitation law.— An agreement made without con¬ 
sideration is void, unless— 

(1) it is expressed in writing and registered under the law for the time be¬ 

ing in force for the registration of a [documents], and is made on ac¬ 
count of natural love and affection between parties standing in a near 
relation to each other; or unless 

(2) it is a promise to compensate, wholly or in part, a person who has al¬ 
ready voluntarily done something for the promisor, or something which 
the promisor was legally compellable to do; or unless 

(3) it is a promise, made in writing and signed by the person to be charged 
therewith, or by his agent generally or specially authorized in that be- 


Scction 24 —* Note 4 (contd.) 

(3) Mortgage of occupancy holdings with 
other properties legally transferable, for single 
consideration —» Mortgagee given possession of 
occupancy lands not transferable —, Suit to re¬ 
cover possession of the remaining lands —* 
Held, that mortgagee-plaintiff was not entitled 
to seek any relief in Court at all as part of 
mortgage contract was illegal. A 1925 All 543 
(544) (DB). 

[But see A 1917 All 290 (2) (291, 292): 39 
All 539 (DB).] 

(4) Mortgage of occupancy holding with 
covenant for indemnity if mortgagee is not paid 
—- As the two portions of the deed were in¬ 
separable and the mortgage of the occupancy 
holding being illegal, the covenant also could 
not be enforced. A 1921 All 392 (392) (DB) 
•° A 1920 Rang 180 (187). 

(5) If a usufructuary mortgage of an oo- 
cupancy holding is void a personal covenant to 
that effect embodied in the deed is also void 
and unenforceable. A 1922 All 134 (135) (DB) 
00 (1929) 27 All LJ 479 (480). 

(0) In a contract where one of several con¬ 
siderations moving from the defendant was the 
mortgage of reversionary interest which was 
illegal under Section 0 (d), T. P. Act; Held, 
the whole agreement was void. A 1917 Oudh 
230 (232). 

(7) Where the mortgagor actually received 

Rs. 1036 only as consideration but the mort¬ 
gage-deed showed a sum of Rs. 1,451 as the 
consideration for the mortgage and the balance 
of Rs. 415 was fictitiously entered, the part of 
the consideration for the balance fails and is 
inoperative. The mortgagor is entitled to re¬ 
deem the mortgage at Rs. 1,030. 1950 Raj 

LW 84 (80). 

(8) Where the mortgagee on redemption is 
entitled to retain possession as a tenant and the 
mortgagor’s debt is reduced to a certain extent, 
the amount by which the debt is reduced is a 
•premium* which is prohibited under S. 7, East 
Punjab Urban Rent Restriction Act (1949) — 
The covenant, therefore, cannot be enforced 
under Section 24 of the Contract Act A 1973 
Punj 94. 

SECTION 25 — SYNOPSIS 

1. Agreement without consideration is void. 

2. Compromise and forbearance to sue. 

3. Existing obligations as consideration. 

4. Clause (1) — Promises made out of love 

and affection. 

5. Clause (2) — Compensation for past ser¬ 

vices. 


0. Clause (9) — Contract to pay time-barred 

debts. 

7. Agreement by acceptance of offer necea- 

sary. 

8. Promise to pay 2s an essential ingredient 

9. Writing and signature of party to be 

charged with, necessary. 

10. ‘‘Person to be charged therewith.** 

11. Persons authorised to renew time-barred 

debts. 

12. “Debt,** meaning of 

13. Explanation 1. 

14. Explanation 2. 

1. Agreement without consideration Is void.—• 

(1) An agreement without consideration Is void 
under this section and therefore, it cannot be 
enforced. A 1927 Mad 1102 (1102) •• A 1939 
PC 219 (221) •• A 1957 Raj 29 (31) (DB) 00 
A 1952 Trav-Co 255 (250) °° A 1929 Lah 109 
(170) (DB) °° 1976 All WC 795 (798). 

(2) Mortgage without consideration fa a nul¬ 
lity and so inoperative. A 1917 Mad 492 (495) 
(DB) 00 (1913) 24 Mad LJ 355 (357) (PC) °° 
(1875-77) 1 All 309 (311) °° 1969 Raj LW 207 

1978 Pun LJ 84 (85). 

[See also A 1950 Trav-Co 80 (81, 82) (DB).] 

(3) Every one of die several undertakings 
given by one party fa supported by considera¬ 
tion where all of them constitute together a 
single consideration for the promise of die other 
party. Therefore it is not permissible to single 
out any one of those undertakings and repudiate 
it on the ground that it fa not s up ported by 
consideration. A 1954 Sau 8 (10). 

(4) Where there fa a recital of receipt of 
consideration in a document the onus of proving 
absence of consideration lies on the party deny¬ 
ing it (1933) 32 Pun LR 577 (578) (DB). 

(5) In the case of a negotiable instrument • 
presumption that there was consideration for its 
execution arises under Section 118, Negotiable 
Instruments Act A 1938 Oudh 14 (15). 

(0) A disposition of property brought about 
by transfer fa not a contract and therefore fa 
not governed by Section 25 of the Contract Act 
A 1955 Bom 122 (120) (DB). 

(7) A receipt is merely evidence of a fact R 
fa not an agreement requiring consideration to 
make it a valid contract A 1924 Nag 150 
(150). 

(8) A condition precedent attached to » 
agreement by consent of parties does not be¬ 
come unenforceable on the ground that there 
fa no fresh consideration for tbe same. A 1921 
PC 71 (75). 
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half, to pay wholly or in part a debt of which the creditor might have 
enforced payment but for the law for the limitation of suits. 

In any of these cases, such an agreement is a contract. 

Explanation 1. —Nothing in this section shall affect the validity, as be¬ 
tween the donor and donee, of any gift actually made. 

Explanation 2. —An agreement to which the consent of the promisor is 
freely given is not void merely because the consideration is inadequate; but 
the inadequacy of the consideration may be taken into account by the Court 
in determining the question whether the consent of the promisor was freely 
given. 

Illustrations 

(a) A promises, for no consideration, to give to B Rs. 1,000. This is a void 
agreement. 

(b) A, for natural love and affection, promises to give his son, B, Rs. 1,000. A 
puts his promise to B into writing and registers it. This is a contract. 


Section 25 — Note 1 (contd.) 

(9) The section saves certain agreements from 
the general rule declaring all agreements with¬ 
out consideration void and gives effect to those 
excepted agreements. A 1921 Lah 205 (207) 
(DB). 

. (10) Certain agreements, like agreements to 
pay time-barred debts, are made valid under 
Indian law; while they are illegal contracts 
under English law. (1906) 16 Mad LJ 422 

(425) ®° A 1949 Bom 215 (217). 

(11) Mere moral duty to perform a promise 
given to a party cannot be a consideration to 
support a contract. A 1963 Madh Pra 37 (40). 

(12) Where a newly admitted partner, along 
with the existing partners acknowledges a debt 
due from the partnership to their creditor there 
is consideration for the new partner’s under¬ 
taking to pay the debt. The new partner ob¬ 
tains the promise of a partnership as the condi¬ 
tion of his liability. A 1943 PC 147 (152). (Re¬ 
versing A 1939 Pat 323.) 

(13) A bond executed by one to another upon 
the dissolution of an admitted partnership oe- 
tween them for dues on account of such partner¬ 
ship is fully supported by consideration and the 
fact that all the accounts had not been gone 
into and cleared before its execution would not 
in the least detract from that consideration. A 
1950 Kutch 67 (67). 

(14) Where the manager of a firm writes an 
account demanded by the servant for the pur¬ 
pose of knowing nis remuneration and the 
manager states it for the purpose of enabling 
the servant to know it. it was held that thus 
was a case of a promise made to pay the 
balance for a good consideration. A 1934 PC 
144 (147). 

(15) Whenever a third person undertakes the 
Hanilitv of another, in whom he is interested, 
the third person’s promise cannot, in law, be 
considered as being made without consideration 
or vitiated by- illegality. A 1937 Mad 223 (225) 
(DB). 

(16) Tenants executing pro-notes in favour of 
Manager of indigo factory in order to obtain 
release from their supposed obligation to grow 
indigo on their lands — Bona fide belief of 
both parties in existence of such obligation — 
Agreement held was supported bv considera¬ 
tion. A 1920 Pat 552 (553) (DB). 

(17) A promise to pay bonus which is a part 
of die contract of service between the parties 


is not a promise without consideration. A 1953 
Mad 433 (434). 

(18) Contract of sale — Vendee agreeing to 
defend contemplated suit by a collateral of the 
vendor by expending money left with him — 
Such promise is legal consideration for sale. A 
1920 Lah 468 (469) (DB). 

(19) A, a ward of Court of Wards, executing 
a promissory note in favour of B —- After re¬ 
lease of estate from Court of Wards and after 
A’s death A’s son executing a bond, a substan¬ 
tial portion of the consideration being the debt 
under the promissory note — Agreement held 
was not without consideration and could not be 
brought within Section 25. A 1923 All 590 
(590) (DB). 

(20) Where at the request of a person an¬ 
other performed the loi lena ceremony at the 
tonsure of the former’s daughter and the former 
promised to pay a guzara in return it was held 
that the promise was supported by considera¬ 
tion and nence enforceable. 1950 All LJ 168 
(171, 172) (DB). 

(21) Where an arrangement has been arrived 
at between certain members of the family that 
is designed to promote peace and good will 
among certain of its members, this, by itself, is 
a good consideration to support the transaction. 
A 1932 All 174 (176) (DB) ILR (1975) HP 
656 °° A 1979 SC 982 (983) 00 A 1971 All 151 
(154). 

(22) A bond remains valid though the con¬ 
sideration was not paid in full; the bond is 
operative to the extent of the sum actually ad¬ 
vanced. A 1921 Cal 435 (440) (DB). 

(23) If the sale and the promise to resell 
were parts of a single transaction no question 
of mutuality arises. The purchaser’s promise to 
reconvey the land is based on consideration. 
This consideration may be a promise for a pro¬ 
mise or an act already performed in return for 
a promise. A 1965 All 83 (86) (DB) 1963 
All WR (HC) 811 °° A 1961 Assam 173 (175) 
°° A 1963 Cal 325 (327) (DB). 

(24) Mortgage bonds executed during Col¬ 
lector’s regime without Collector’s permission — 
Later mortgage bond executed in lieu of earlier 
bonds after Collector's regime had ended are 
not without consideration and hence valid. A 
1959 All 788 (789) (DB). 

(25) A contracting to purchase goods from B 
at contract price — A refusing to take delivery 
of some goods on ground of tall in price — C, 
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(c) A finds B’s purse and gives it to him. B promises to give A Rs. 50. This 
is a contract. 

(d) A supports B’s infant son. B promises to pay A’s expenses in so doing. 
This is a contract. 

(e) A owes B Rs. 1,000 but the debt is barred by the Limitation Act. A signs 
a written promise to pay B Rs. 500 on account of the debt. This is a contract. 

(f) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent to the 
agreement was freely given. The agreement is a contract notwithstanding the in¬ 
adequacy of the consideration. 

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that his con¬ 
sent to the agreement was freely given. 

The inadequacy of the consideration is a fact which the Court should take 
into account in considering whether or not A’s consent was freely given. 

[Malaysian Contract Act 1950, S. 26.] 

[a] Substituted for "assurances”, by the Amending Act, 1891 (12 of 1891). 


Section 25 — Note 1 (contd.) 
a S ent of B guaranteeing performance of con¬ 
tact by A promising A to pay money and in¬ 
ducing him to take delivery of goods — A 
promising to take delivery — Contract between 
A and C is for consideration. A 1968 Madh 
Pra 37 (40). 

n Fees on sale of cattle is tax —» Levy of 
y following procedure for imposition of 
fees — Transfer of right to collect fees —» 
Right to recover such fees not being legal, no 
consideration passed due to transfer — Agree¬ 
ment is void. A 1963 Madh Pra 240 (241) 
(DB). 

(27) Agreement of sale of business — Trifling 
consideration —r Second document stipulating 
for payment of maintenance to vendor and to 
his wife on his demise — Sale of business at 
undervalue can be a consideration for second 
document. (1962) 66 Cal WN 8. 


(28) An agreement by a tenant under a sub¬ 
sisting tenancy to pay a different rent when 
measurement would be made cannot be enforced 
as it is not supported by consideration. A 1933 
Cal 725 (726). 

(29) A bond given by a person arrested in 
execution of a decree for money, passed by 
Court having no jurisdiction, to the holder of 
such decree, for the decree amount plus the 
cost of stamp paid for him, in order that he 
might be released from such arrest, is one given, 
under decree and executed without considera¬ 
tion. (1882) 4 All 352 (354, 355) (DB). 

(30) Woman living in adultery with a Hindu 
till his death is not entitled to maintenance from 
estate. Promise by the widow to pay mainten¬ 
ance to such woman is not valid as it is not 
supported by consideration* A 1922 Oudh 27 

(28). 

(31) An agreement executed by the father 
after his son’s marriage that he would pay 
maintenance to the son’s wife on the happen¬ 
ing of certain event was held to be one with¬ 
out consideration. 1911 Pun LR 910 (911, 912). 

(32) A mere promise to subscribe to a chari¬ 
table institution is without consideration and 
cannot be sued upon. A 1953 Nag 195 (198) 
00 A 1953 Pat 231 (234). 

(33) Subscriptions were raised from persons of 
the caste of plaintiff and defendant for festival 
b\it it was not in consequence of any prior 
agreement by defendants mat plaintiff incurred 
obligations. There was not any promise by de¬ 


fendants to compensate plaintiff for something 
done by him for defendants. Held, the pro¬ 
mise by defendants to pay was purely volun¬ 
tary for no legal consideration and payment 
could not be enforced as payment of money due 
under contract A 1923 Mad 330 (330). 

(34) Defendant had agreed to pay out of his 
pocket certain sums proportionate to the value 
of goods imported oy him, to a charitable 
society. As such sums were in arrears, he ex¬ 
ecuted a hatchita in favour of society promising 
to pay the sum with interest In a suit on 
hatchita, it was held that the promise to con¬ 
tribute out of his pocket was unenforceable as 
being without consideration and that It was 
merely a voluntary promise. A 1937 Pat 358 
(359, 360) (DB). 

(35) An agreement by the patnidar under the 
lease to pay cess on the property which is not 
liable to pay any cess is an agreement which is 
void as being one without any consideration. A 
1947 Cal 70 (73) (DB). 

(36) An agreement to take less than what is 

due and to give time for payment being with¬ 
out any consideration is a mere nudum pactum, 
and cannot be binding in law. Section 63 can¬ 
not validate such an agreement. A 1928 Rang 
144 (144) (DB). . 

[See however A 1925 Mad 660 (666). (Agree¬ 
ment to give up a portion of claim needs nd 
consideration.)] 

(37) Where there is no dispute also as to the 
legitimacy of any one of the brothers an agree¬ 
ment by one of them to take a smaller share 
merely because the others promise not to dis¬ 
turb his possession or family peace must be 
struck down as an agreement without considera¬ 
tion. A 1954 Orissa 80 (85). 

(38) The promise of a Government servant, in 
return for the sanction of the leave to which 
a person is legally entitled, not to return to 
duty after the expiry of the leave is without 
consideration and hence unenforceable. A 1956 
All 439 (444) (DB). 

(89) Agreement to pay certain amount of re¬ 
muneration “forgone” by a party — Held void 
as without consideration. A 1978 Cal 221. 

(40) Purchase of machine by A from B 
Statement by A in respect of amount due *T 
am arranging to pay tne amount” held con¬ 
stituted promise to pay. A 1977 Kant 24. 

(41) Transfer of undivided coparcenary int« re ^ 
by coparceners without consideration is void. A 
1970 Mys 270 (276). 
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(42) Contract of guarantee — Consideration 
for guarantee —»■ Pronote executed by company 
for consideration —- Letter of guarantee will also 
be deemed to have been executed for consid¬ 
eration. 1979 Pat LJR 122 : 1979 Tax LR 
(NOC) 119 (DB). 

(43) Under agreement between A and State 
Government — A becoming purchaser of Tendu 
Leaves for 1973 Season — A entitled to apply 
for renewal of agreement for next season on 
condition that if he did so, he would be bound 
by his offer till its acceptance or rejection by 
Govt. — A applyiny for renewal — A held was 
bound by condition — Condition could not be 
said to be without consideration because agree¬ 
ment in which it was contained was supported 
by consideration. A 1980 Madh Pra 91 (93) : 
1980 MPLJ 227 (DB). 

2. Compromise and forbearance to sue.—■ (1) 
A compromise of a doubtful claim or right is 
a sufficient foundation for an agreement. A 1925 
Pat 68 (94) (FB) 00 A 1928 Bom 539 (543) 00 
A 1924 Pat 736 (744) (DB). 

(2) An agreement by a husband to pay main¬ 
tenance to his wife in settlement of a doubtful 
claim of maintenance is not void for want of 
consideration. A 1931 Nag 197 (198). 

(3) In a case of mutual compromise, consid¬ 
eration passes from either side and it is impos¬ 
sible to hold that such a compromise is with¬ 
out consideration. A 1926 All 715 (717) (DB). 

(4) Relinquishment by a party of his counter¬ 
claim is a good consideration for the withdrawal 
by the plaintiff of his claim. A 1924 Sind 41 
(45). 

(5) Withdrawal of proceedings by plaintiff 
under Section 523 of Act XIV of 1882 is a 
sufficient consideration for a compromise by the 
parties to the suit. A 1914 Lah 131 (132) (DB). 


(6) The question whether an agreement of 
compromise is supported by valid consideration 
depends on whether the plaintiff in the suit had 
a bona fide claim to the property which was 
the subject of the agreement of compromise. 
A 1948 PC 7 (7). 

_ ^7) The forbearance to enforce a claim bona 
nne believed to exist and enforceable is a good 
?™I d fJL ation for the contract. A 1922 All 260 
<262 °° ( 1947 > 48 Cri LJ 522 (527) (Lah) 

A 1929 Lah 485 (486) (DB) 00 A 1915 Lah 
2*5 (286) (DB) •• A 1960 Raj 237 (241) 

(8) A promise to pay the amount found due 
and acknowledged in writing is supported by 
consideration where by reason of such promise, 
the creditor abstained from suing the debtor A 
1930 Nag 298 (299). 

(9) Threat of bringing a false suit cannot be 
regarded as good consideration for contract A 
1936 Lah 6 (0, 7) 00 A 1919 Oudh 120 (120). 

(10) See also Notes under Section 2 (d). 


3. Existing obligations as consideration.—. (1) 
Promise to pay what the promisor is already 
under an obligation to pay is without considera¬ 
tion. Any separate promise to pay the amount 
at a particular place must be supported by con¬ 
sideration before it can be legally enforced. A 
1918 Low Bur 101 (102). 


(2) No right of suit arises, where a person 
promises a pleader any extra money for winning 
the case, after his remuneration is fixed and 
he has been engaged on his behalf. The pro- 
has no consideration. (1871) 3 NWPHCR 
25 (26) (DB) °* (’77-78) 2 Bom 362 (364) (DB). 


4. Clause (1) — Promises made out of lov® 
and affection.— (1) An agreement to pay a cer¬ 
tain sum of money to a near relative out of love 
and affection is a contract under this section. A 
1952 All 564 (576) (DB). 

(2) Agreements simpliciter are not required to 
be registered — Agreement executed for natural 
love and affection between the parties — Not 
registered — Agreement is enforceable in law. 
A 1976 Cal 430. 

(3) In a case which falls under Clause (1) of 
Section 25, the contract cannot be declared to 
be void on the ground of the absence of any 
monetary consideration. A 1950 Trav-Co 73 (70) 
(DB). 

(4) Where a person undertakes by means of 
a registered document, out of natural love and 
affection, to discharge the debt due by another 
and, on the former failing to do so, the debtor 
himself discharges the debt, the debtor is 
entitled to recover from such person the amount 
paid by him to discharge the debt as the breach 
of the obligation becomes actionable under Sec¬ 
tion 25. (1903) 13 Mad LJ 428 (428) (DB). 

(5) Father executing mashahara patra in 
favour of widowed daughter providing for 
monthly allowance and charging certain pro¬ 
perty with its payment — Allowance not to be 
allowed to fall into arrears for more than one 
year — Grantee restricted from bringing suit 
for more than one year — Mashahara patra 
held to be agreement within Section 25 (1) and 
the restrictive condition was void tinder S. 23. 
A 1932 Cal 720 (721) (DB). 

(6) A sued B, his brother who was on bad 
terms with him, for a half share in certain an¬ 
cestral property — Suit dismissed on oath of 
B that property was not ancestral — Subse¬ 
quently, B executing a registered document by 
which he agreed to give half share to A — 
Suit by A to recover share — Held, that the 
agreement was valid under Section 25 (1) as B 
had such natural love and affection for his 
brother that he was willing to give him the 
property in order to be reconciled to him — 
Held also that the document was a valid gift 
or family settlement. (1899) 1 Bom LR 495 
(497) (DB). 

(7) An agreement by a person entitled to a 
certain share in the income of a trust to ray 
out of that share a certain amount to his mother 
over and above her own share of that income 
is supported by adequate consideration within 
the meaning of Section 25 (1). A 1949 Bom 
17 (18) (DB). 

(8) A suit is not maintainable by a wife for 
an allowance for maintenance on an agreement, 
for which the sole consideration is a stipulation 
that the wife is not to communicate with or 
molest her husband. A 1920 Nag 501 (503). 

(9) Husband promising to pay wife for main¬ 
tenance, and separate residence by a registered 
deed, which stated certain quarrels and dis¬ 
agreements as the cause, which were not enough 
to. entitle the wife to claim the amount under 
Hindu law : Held, that the agreement was 
without consideration and Section 25, Cl. (1), 
did not apply as the agreement was not made 
on account of natural love and affection, the 
document showing quite a contrary state of 
affairs. (1900) 4 Cal WN 488 (490) (SB). 

(10) Where a person settles an annuity upon 
his alleged wife who was not validly married 
tc him, the settlement cannot be construed to 
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be a contract for consideration of love and 
affection but is a gift pure and simple and no 
consideration is necessary. A 1932 PC 34 (35). 

(11) ‘Parties standing in a near relation' do 
not mean ‘near relatives* only. The parents of 
a Mahomedan lady stand in a near relation to 
her husband and an agreement to pay them 
certain maintenance is a valid disposition with¬ 
in Section 25 (1). A 1927 Chidh 146 (146, 147) 
(DB). 

(12) An advocate is entitled to his legal re¬ 
muneration from his near relation when there 
is no agreement in writing to work without re¬ 
muneration. A 1965 Andn Pra 409 (409, 410). 

5. Clause (2) — Compensation for past ser¬ 
vices.— (1) This clause appears to cover cases 
where a person without the knowledge of the 
promisor, or otherwise than at his request, does 
the latter some service and the promisor under¬ 
takes to recompense him for it. In such cases 
the promise does not need a consideration to 
support it. (1896) 20 Bom 755 (758) (DB). 

(2) The expression ‘voluntarily done’ used in 
the section when applied to actions denotes 
something performed or done of one’s own will, 
impulse and choice and not under constraint, 
prompting or suggestion of another. A 1958 
Andh Pra 605 (607). 

(3) A promise to compensate another for the 
assistance he had rendered in a suit in which 
the promisor was interested is valid within the 
meaning of Section 25 (2). ILR (1954) Madh 
B .337 (343). 

(4) Where a man promises to pay a woman 
an allowance in consideration of past co-habita¬ 
tion, he merely undertakes to compensate for 
past services voluntarily rendered to him. (1881) 
3 All 787 (788) (DB) 00 A 1935 Oudh 71 (72) 
•° (’75-77) 1 All 478 (480) (DB). 

[But see A 1924 Bom 135 (137) (DB).] 

(5) Two joint Hindu brothers applied to have 
their property taken up under Court of Wards 
and while it was being so managed an agree¬ 
ment was made between them whereby one of 
them H. D., became manager of the property 
with an allowance of Rs. 12,000 per annum and 
ceded to the other, S. D., absolutely and un¬ 
conditionally, his interest in the family pro¬ 
perty. (1895) 17 All 264 (269, 271) (DB). 

(6) Agreement to pay a certain annuity to a 
person in consideration of past services render¬ 
ed by him voluntarily and also for future ser¬ 
vices that might be rendered by him— No pro¬ 
mise to render future services by such person 
— Held, that the agreement so far as regards 
future services was without consideration and 
that with regard to past services was valid under 
Section 25 (2) — The agreement being one and 
indivisible was wholly void. A 1919 Cal 705 
(766) (DB). 

(T) Where plaintiff had voluntarily expended 
monev or establishing a market to please Dis¬ 
trict authorities, and not at the request of de¬ 
fendants (shop-keepers) or for their benebt, 
agreement bv defendants to pay plaintiff m 
consideration' of such expenditure certain com¬ 
mission on articles sold through their agency in 
such market, is one that does not come within 
Section 2 (d) of Contract Act, and is void for 
want of consideration. (1881) 3 All 221 (227) 
(DB). 

(8) A promise to pay bonus or compensation 
to employees for services rendered by them as 
a part of their duty under the contract of ser¬ 


vice will not fall under Section 25 (2) because 
it is not a promise in consideration of services 
voluntarily rendered. A 1952 Trav-Co 99 (100). 

(9) Where a person had paid money to an¬ 
other not at his request and also not voluntarily 
but because he was bound under an agreement 
to do so, it was held that a pronote executed 
by the person to whom the money was paid 
was without consideration: In the circumstances 
the pronote did not fall under Section 25 (2) 
and, therefore, could not be enforced at all. 
A 1948 PC 150 (155). 

(10) Where a son without expecting any com¬ 
pensation for the same sent several amounts of 
money to his father and the latter also had 
never treated them as loans it was held that a 
sale executed by the father for these amounts in 
order to defraud his creditors was not a transac¬ 
tion which could be rendered valid by S. 25 (2). 
A 1948 Bom 265 (267) (DB). 

(11) A cheque drawn by a customer on his 
bank was presented for payment through an¬ 
other bank. The first bank which dishonoured 
the cheque on the ground of absence of suffi¬ 
cient credit for the customer failed to commu¬ 
nicate the fact within the prescribed time to 
the presenting bank. Consequently it ^? un< r 
itself compelled to pay the presenting bank 
which had already paid the value of the cheque. 
Subsequently it took an undertaking from the 
customer to pay the amount back. It was held 
that as there was no question of the bank hav¬ 
ing paid upon the cheque to preserve the cre¬ 
dit of the customer there had Been no sendees 
voluntarily rendered to the customer to bring 
the case within S. 25 (2). A 1958 Andh Pra 

605 (607) (DB). , _ 

(12) Proviso to Sec. 32-FF of Pepsu Tenancy 

and Agricultural Lands Act and Rute „ 

Pepsu Tenancy and Agricultural Land Rules, 
1958, imply that gift for love and affection is 
not included in dispositions of land for consul- 
©ration contemplated under S. 32-FF of the 
Act. (1966) 68 Pun LR 888. 

(13) A Muhammadan son based his claim 
upon a Rukka written by his father by ? which 
he was appointed manager of his father s shop 
and the Rukka was not gratuitous but was by 
way of remuneration for work done. The 
Rukka was written by the father under the ap¬ 
prehension of immediate death and was against 
the rule of Muhammadan law : Held, that the 
agreement was without consideration and it did 
not fall under Clause (2) of Section 25 as it 
was not a promise to compensate one who had 
voluntarily done something for the promisor. 

1893 Pirn' Re (Cri) No. 61, p. 272 (272) (DB). 

(14) X agreed to pay Y Rs. 5 per mensem 
for life in consideration of Y having trained a 
in the art of singing and dancing at his own 
cost. It was found that Y's sister and not Y 
himself had rendered those services for X. *J} 
a suit by Y it was held that, as Y himself had 
done nothing for defendant, there was no con¬ 
sideration for the agreement and, therefore, « 
was unenforceable. A 1916 Pat 80 (81). 


(15) A contract entered into by a minor is 
null and void and any consideration received 
by the minor cannot be a good consideratio 
for a fresh promise bv him after attaining majo¬ 
rity. A 1928 All 440 (441) (FB) °° 

LJ 363 (364) 00 A 1938 Oudh 14 (15) * 

1935 Lah 561 (565> (FB). (Overruling A 
Lah 37; A 1921 Lah 205, 1911 Pun Re No. 
and 1888 Pun Re No. 86.) 00 A 1934 P«b 123 
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(125) °° A 1927 Lah 24 (25, 20) (DB) °* (1906) 
16 Mad LJ 422 (423) (DB). 

(16) Where a person executed a mortgage 
after attaining majority in consideration of the 
mortgagee paying off certain debts due to a 
third person which the mortgagor had incurred 
during his minority : Held, payment by mort¬ 
gagee to creditor was valid consideration. A 
1933 All 659 (660) (DB). 

6. Clause (3) —. Contract to pay time-barred 
debts.— (1) Under S. 25 (3) a debtor can en¬ 
ter into an agreement in writing to pay the 
whole or part of a debt of which the creditor 
might have enforced payment but for the law 
of limitation. A 1954 Pepsu 44 (45). 

(2) While an acknowledgment under the 

Limitation Act in order to be valid, must be 
made before the expiry of the period of Limi¬ 
tation, a promise under Section 25, sub-sec. (3) 
of the Contract Act, to pay a debt may be 
made after the debt has become barred by 
limitation. A 1975 Mad 333 (336) 00 ILR 

(1971) Cut 1268 (1278) (DB). 

(3) Law is well settled that in order to in¬ 

voke the provisions of S. 25 (3) of the Contract 
Act, there must be an express promise to pay 
the barred debt Though the word “express" 
is not used in Sec. 25 (3), that is to be con¬ 
strued that way as otherwise there will be no 
promise to pay in writing as required under 
that provision. Where there is no express pro¬ 
mise to pay, but the intention is inferred only 
indirectly cannot be treated as a promise in 
writing to pay the time-barred debt so as to 
come within S. 25 (3) of the Contract Act. 
(1976) 42 Cut LT 244 (247) (Orissa) •• 1979 

LS (AP) 132 : A 1980 NOC 41. 

(4) A suit on a written promise to pay a bar¬ 
red debt under Sec. 25 (3) lies as it is valid 
contract. A 1923 Lah 481 (483) oe (’54) 20 
Cut LT 100 (102) 00 A 1935 Lah 984 (984) ° # 
A 1932 Lah 212 (213) (DB) °° (1909) 31 All 
495 (496, 497) (DB) 00 1959 Ker LT 294. 

(5) Suit need not be specifically based on 
promise under Sec. 25 (3). It is enough if it 
is based on original debt and the promise 
under S. 25 (3) is referred in the original plaint. 
(1975) 1 Mad LJ 414. 

(6) A time-barred debt can form a good con¬ 

sideration because the debt is not extinguished 
although the remedy is lost. A 1929 All 657 
(657) (DB) 00 A 1958 All 313 (316) 00 A 1958 
Raj 10 (11, 12) •• A 1954 Pepsu 44 (45) •• 

A 1926 Lah 633 (634) (DB) (1912) 16 Cal 
WN 636 (638). 

(7) Tenant giving an undertaking to landlord 
to pay off arrears of rent (part of arrears time- 
barred) — Landlord is entitled to recover en¬ 
tire arrears. A 1975 Mad 164 (167). 

(8) Contract to pay time-barred debt —• 

Mere intention to pay unascertained amount 
not covered by S. 25 (3). 1975 Lab IC 1554 

(1555, 1556) (Orissa) 00 (1977) 4 Cal HC (N) 
794 (801) (DB). 

(9) Communication from Railway directing 
reinstatement of an employee whose services 
were terminated wrongfully, restricting “pay 
and allowances to the period covered by the 
law of limitation*’ — Held communication 
amounted to acknowledgment of liability and 

promise to pay” under Section 25 of the Con¬ 
tract Act (1975) 88 Mad LW 378 (DB). 


I 


(10) A mortgage deed obtained in lieu of 
the amount due under a preliminary decree 
passed in a suit on a prior mortgage which 
had abated on the failure of the deceased 
plaintiff's heirs to obtain their substitution 
within the prescribed time is not void for want 
of consideration inasmuch as it is covered by 
S. 25 (3). A 1931 All 154 (155) (DB). 

(11) Section 25 (3) speaks of a promise to 
pay time-barred debt and although a promise 
to pay a time-barred debt can in a sense be 
said to have been made without consideration, 
that provision says that such an agreement to 
pay a time-barred debt is a contract Now if 
a person promises to pay a time-barred debt 
and the person to whom that promise is made 
sues thereon, it is difficult to conceive of a 
situation where it may be said that the person 
suing must be non-suited for he failed to ac¬ 
cept the promise. 1980 UPLR 55 (60) (All). 

(12) A barred debt is a valid consideration 
for a promise to pay under Section 25 even if 
the promisor did not know it to be barred on 
the date of the promise. A 1915 Mad 242 
242) (DB) 00 A 1951 Mad 903 (904) (DB) 00 
1913) 18 Cal LJ 329 (331) (DB) 00 A 1958 

Raj 10 (11) 00 A 1969 Orissa 301 (303) 00 

(1977) 2 Kant LT 495 (498) (DB). 

[But see (1910) 20 Mad LJ 656 (656).] 

(13) Where the document contains an express 
promise to pay it is valid under S. 25 (3) even 
though the time-barred debt itself is not re¬ 
ferred to in it (1936) 63 Cal 759 (762) 00 A 
1951 Mad 90-3 (904) (DB) 00 A 1943 Bom 447 
(450) (DB) 00 (1910) 33 Mad 159 (161, 162) 
(DB). 

[But see 1941 Nag LJ 363 (364) °° A 1976 
Goa 53 (54).) 

(14) Where actual consideration was some¬ 
thing different from that recited in document 
effect must be given to real consideration ana 
this rule is equally applicable to contracts fall¬ 
ing under Section 25 (3). A 1936 Lah 1016 
(1018) 00 A 1943 Bom 447 (450) 00 (1910) 33 
Mad 159 (160, 161) (DB). 

(15) A promise to pay a part of a barred 
debt would render the promisor liable to pay 
only that part not the whole debt. A 1940 
Mad 678 (679) 00 (1975) 1 Mad LJ 414. 

(16) Where a debt is not binding on the de¬ 
fendant, and consequently not enforceable 
against him, there is no question of applicabi¬ 
lity of Section 25, Cl. (3), because the barred 
debt is not one which would be enforceable 
against the defendant, but for the law of limi¬ 
tation. A 1934 Mad 549 (551) (DB) 00 A 1937 
Oudh 300 (301) (DB) 00 A 1933 All 175 (176) 
00 A 1928 Bom 539 (542) 00 A 1967 Mad 189 
(190) 00 A 1973 Mys 203 (205). 

See (1906) 8 Bom LR 644 (645, 047) (DB).] 
See however A 1937 Lah 484 (484).l 

cit B VTO Se 292 1 f 5) 41 CU ‘ LT 506 1 (1975> 1 

. (17) A contract entered into by a guardian 
is voidable by the minor on attaining majority 
but not void. Sub-section (3) of Section 25 ap¬ 
plies to the case of a minor who executes a 
promise in writing to pay a debt incurred by 
his guardian. A 1922 Nag 250 (252). 

(18) Original debt borrowed by father and 
son — Promise under S. 25 (3) signed by sob 

a*?. 110 ~ No decree can be granted against 

father. (1975) 1 Mad LJ 414. K 

(19) A promise to pay time-barred debt re¬ 
ferred to in this clause constitutes novation of 
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the contract which can form the basis of a suit 
independently of the original debt. A 1930 
Oudh 287 (289) (DB) 00 A 1938 Hang 134 (138) 
CDB) •• A 1967 Orissa 158 (158) (DB). 

(20) What Sec. 25 (3) does is not to revivo 
a dead right but to resuscitate the remedy to 
enforce payment by suit. The right of lender 
to receive payment and the obligation of bor¬ 
rower to repay never dies by lapse of time. 
A 1947 Cal 267 (268) (DB) °° ILR (1977) 2 
Cal 425 (442) (DB). 

(21) Where a promise to pay a time-barred 
debt is made for some consideration though in¬ 
adequate the agreement falls outside the ambit 
of Sec. 25 (3) which applies only when there 
fa a wholly gratuitous promise. Such an agree¬ 
ment constitutes an entirely new valid contract 
executed for a fresh consideration. A 1943 All 
63 (65, 60) (DB) °° A 1936 All 160 (161, 162) 
(OB). 

[See also A 1921 Pat 29 (30) (DB).] 


(22) The debts or items of claim may be 
barred by limitation r<$frd yet they can be taken 
teto account while jJrriving at account stated 
and be treated as paid off or discharged by the 
debts on the other side. The account stated 
thus results in an agreement by one party to 
pay to other the balance found due on account 
stated and it furnishes a new cause of action 
to the party in whose favour the balance found 
Is due. (1962) 3 Guj LR 574. (Overruled on 
another point in A 1967 SC 1078.) 00 A 1968 
Cal 292 (295). 

[But see A 1975 Mad 333 (337) ## A 1958 
Ker 31 (33) (FB).] 

(23) Where a promissory note contained a 
promise made in writing and signed by a per¬ 
son as karta, manager and representative of 
ioint family in lieu of father’s antecedent debt 
to be charged therewith to pay any part of 
the debt of which the creditor might have en¬ 
forced payment but for the law of limitation of 
the suit, the agreement though without consi¬ 
deration was not void. ILR 42 Pat 704 <730. 
731) (DB). 

(24-25) Averment in plaint about cash con¬ 
sideration — Plaintiff can still prove that consi¬ 
deration consisted of past debts. (1974) 76 Bom 
LR 171. , , 

(26) Recovery of instalments barred under 
Debt Conciliation Act — Promise to pay them 
by person other than the debtor —_ Cannot he 
a lawful consideration for a promissory no e 

by him. A 1974 Bom 72. , 

(27) Fresh contract between .creditor and 
debtor — Application for loan by debtor to 
Bank for payment of creditor’s dues — sec¬ 
tion 25 (3) does not apply. A 1972 Mys 283 

(285, 286). . .. . , 

(28) Persons authorised to renew time-barred 
debt — Acknowledgment of liability by mem¬ 
ber of joint family — To charge entire family, 
ft must be proved that member was specially 
authorised to make such an acknowledgment. 

(1971) 2 Cut WR 775. , . . . 

(29) Contract to pay time-barred debt —- 
Municipality by resolution acknowledging liabi¬ 
lity to refund amount of tax illegally collected 

__ Does not constitute promise to pay where 

•ults are time-barred at the date of resolution. 

(1975) 1 APLJ 173. . , . . 

(30) Where the context and manner in which 
the “khata’ came to be executed suggested 
that the defendant acknowledged his liability 


to pay, held that it constituted an acknowledg¬ 
ment of liability with a stipulation to pay and 
as such it is covered under S. 25 (3) of the 

Contract Act. 1978 WLN (UC) 195 (198) (Raj). 

(31) Post-card containing references to some 
payment which might be made by the writer, 
did not refer expressly or by implication to any 
existing right with regard to die alleged debt 
No jural relationship of debtor and creditor 
was disclosed by the language used in the 
post-card. Therefore the post-card neither 
constituted an acknowledgment under Sec. 18 
of the Limitation Act nor a promise within 
the meaning of S. 25 (3) of the Contract Act 
A 1974 Mad 191 (194) (DB). 

(82) The expression “Baki Deva” constitutes 
an acknowledgment of liability. Literally trans¬ 
lated, it means ‘the balance which is owned*. 
Such an expression may not constitute a fresh 
promise to pay within the meaning of Sec. 25 
of the Contract Act. A 1979 Guj 110 (111) 

CDB). 

(33) Equitable mortgage — Deposit of title 
deeds — Mortgage in satisfaction of time-bar¬ 
red debt —r Section 25 (3) of the Contract Act 
not attracted. A 1978 Cal 111 (114) (DB). 

7. Agreement by acceptance of offer neces¬ 
sary.—r (1) Applicability of S. 25 (3) depends 
upon there being an agreement by the accept¬ 
ance of offer. Hence where the offer is re¬ 
jected by the creditor and there is no agree¬ 
ment the creditor gets no right of suit merely 
on basis of the offer. A 1946 Mad 72 (73) 09 
A 1964 Orissa 111 (113) (DB) 00 A 1981 Raj 
211 (216) (DB). 

[See A 1940 Rang 159 (160).] 

(2) Section 25 (3) requires that there must 
be an agreement by the acceptance of a pro¬ 
posal before or at the time when the writing 
is made and signed in accordance with its pro¬ 
visions. A 1952 Cal 443 (448). 

(3) In order to bring a deposition within 
the meaning of a fresh contract, the necessary 
ingredients of proposal and acceptance with the 
consciousness of the purpose for which the 
contract is being entered have to be clearly 
brought out. A 1963 Andh Pra 337 (339). 

8. Promise to pay is an essential ingredient.—*• 

(1) A promise to pay the time-barred debt is a 
condition precedent to the applicability of the 
section. A 1958 All 813 (316) 90 A 1952 Sau 
79 (79) •• A 1938 Lah 155 (156) 00 A 1936 
Lah 164 (165) 00 A 1930 Nag 236 (237) A 
1929 Oudh 529 (529) (DB) •• A 1929 Pat 258 
(260) (DB). 

(2) The promise to pay may be conditional 
•r absolute. (1912) 14 Ind Cas 133 (134) (Cal). 

(3) The promise necessary to attract the 
operation of S. 25 (3) is a promise to pay at 
sometime in the future. A 1949 Oudh 48 (51) 
(DB) °® ILR (1954) Patiala 306 (308). 

(4) The promise necessary to bring a case 
within Sec. 25 (3) must be such as what is 
contemplated under Section 9 of this • Act. A 
1953 Punj 28 (30). 

(5) Under Sec. 25 (3) a promise to pay a 

debt barred by limitation must he express pro¬ 
mise to pay and not merely an unconditional 
acknowledgment involving an implied profuse 
to pav. A 1938 Bom 460 (461) (DB) °° A 1958 
Ker 31 (33) (FB) °® A 1949 Oudh 48 (51) (DB) 
•° A 1942 Nag 92 (94) °° A 1941 Nag 100 
(101, 102) (DBl m /aa . 

TSee however A 1958 Madh Pra 21 (22) : 

1957 MPLJ 859 (DB).] 
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[But see A 1938 Lah 757 (757) M A 1968 
Pat 203 (207) (DB). (A 1935 All 129, held 
overruled by A 1953 SC 225 : A 1956 Raj 12, 
Dissented from.) ] 

(6) An acknowledgment in which there is no 

express promise implying new contract to pay 
the debt must be made Defore the debt is bar¬ 
red by time and in this respect an acknowledg¬ 
ment under Section 19, Limitation Act, differs 
from a promise to pay a barred debt under Sec¬ 
tion 25 (3) of the Contract Act. A 1955 Pat 
320 (329) (DB) 09 A 1954 Pat 575 (579) 99 

1962 Raj LW 483. 

(7) An acknowledgment of the liability which 

• debt 

:ome 

wjiKT-uarrea would constitute iresn promise to 
pay within the meaning of Section 25 (3) of 

this Act. A 1958 Madh Pra 21 (22) •* A 1938 
Lah 234 (237) (FB). (Reversing A 1937 Lah 
642.) 99 A 1949 Nag 229 (284) (DB) 99 A 

1943 All 63 (64) (DB) 90 A 1929 Lah 695 
(698, 697) •• A 1929 Lah 511 (512) •• 1969 

MPLJ 501 (502, 503) 99 1961 MPLJ 169 •• 
1962 Raj LW 215 99 1962 Raj LW 483. 

(8) Whether there is an express promise to 
pay or not in a given document will depend 
upon its language. ILR (1954) Patiala 306 
(308). 

(9) The distinct or express promise which is 
necessary for S. 25 (3) must be so in the sense 
that the language indicates that payment would 
be made in the future. A 1949 Oudh 48 (51) 
(DB) 90 A 1954 Madh B 11 (12) 09 A 1939 
Lah 466 (467) 90 A 1935 Nag 221 (222) 90 A 
1932 All 461 (464) (DB) 09 A 1929 Cal 444 
(444, 445) (DB) 90 A 1925 Cal 338 (338) (DB) 

(*84) 8 Bom 405 (407) (DB). 

(10) The words in each case should be weigh¬ 
ed on their merits and with reference to the 

, —^ 1 e case to arrive at a deci- 

s,on on the question whether they do import 
»r do not import a promise to pay. A 1942 
5? (54, 55) (FB). (A 1932 Lah 470; A 
1934 Lah 835: A 1938 Lah 503; A 1938 Lah 
511 and A 1939 Lah 486, Overruled.) 

(11) There is no difference between an en¬ 

dorsement written in the hand of the creditor 
that a certain amount is receivable by him and 
an entry made by the debtor himself stating 
that a certain amount is payable by him. In 
either case the entry signed by the debtor im- 
phes a promise to pay on the part of the debtor 
within the meaning of Sec. 25 (3). A 1955 

Ajmer 59 (60). 

(12) The defendant’s Munim, duly authorised 
by the defendant, acknowledged in writing a 
certain time-barred sum due to plaintiff and 
there was also a written promise to pay within 
the month. Held, it was not a mere acknow¬ 
ledgment but an express promise, which was 
enforceable. A 1932 All 38 (40). 

(13) Where there are both barred debts and 
, | lers Jhut are not barred a promise to pay the 
tatter debts cannot be interpreted as a promise 
Co pay the former also. A 1941 Cal 449 (451). 

,5“ Writing and signature of party to be 
ctiar ged with, necessary.— (1) Unless a promise 
° P a V in writing it canno t fall within the 

”A M in the citations 
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purview of S. 25 (3). A 1941 Nag 100 (101) 
(DB) 90 A 1938 Nag 180 (181) 99 A 1937 Lah 
382 (383) (DB) 09 A 1925 Mad 1147 (1148) 90 
(1900) 23 Mad 94 (97, 98) (DB). 

(2) A statement which is not signed by the 

person to be charged with or by his agent, 
generally or specially authorised, cannot con¬ 
stitute a valid contract under S. 25 (3). A 1924 
All 12 (15) (DB) 90 A 1953 Mad 433 (434, 

435) 09 1908 Pun Re No. 102, p. 473 (479) 

(DB) 99 1907 Pun Re No. 132, p. 626 (634) 

(DB) 99 (1900) 23 Mad 94 (97, 98) (DB). 

(3) As a promise to pay which falls within 

Sec. 25 (3) is a contract, it must be expressed, 
if the Governor-General is the persom to be 
charged under it to have been made on his 
behalf and executed on his behalf by such 
persons and in such manner as directed or au¬ 
thorised by him. A 1952 Cal 443 (446). 

(4) An acknowledgment of the liability to pay 

an amount found due on a particular day 
although it is a contract is not with reference 
to a time-barred debt. Therefore S. 25 (3) 

would not be attracted to the case and writing 
is unnecessary. A 1930 Nag 298 (299). 

10. “Person to be charged therewith.— 

(1) The words “by the person to be charged 
therewith” in Section 25 are wide enough to 
cover the case of a person who agrees to be¬ 
come liable for the payment of a debt due by 
another, and need not be limited to the person 
who was indebted from the beginning. A 1940 
Mad 678 (678. 679) 90 A 1957 Mad 14 (16). 

(2) The liability to be proceeded against in 
an action for the debt by reason of the posses¬ 
sion of the property of the debtor is sufficient 
to put a person, even though he himself is a 
third party to the transaction between the cre¬ 
ditor and the debtor under an obligation to pay 
the debt under Section 25 (3). A 1957 Mad 
14 (16). 

(3) As the son under the Hindu Law cannot 
be made personally liable for the debts of his 
father he does not become by the operation of 
Section 25 (3) personally liable by his execution 
of a promissory note for a time-barred debt of 
his father. A 1934 Cal 178 (179) 90 A 1938 
Lah 159 (160) 99 A 1929 All 586 (586) (DB) 

11. Persons authorised to renew time-barred 

debts.— (1) Section 25 (3) specifically require 1 ? 
that the person renewing a time-barred debt 
must be either the person himself or his agent 
generally or specially authorised in that behalf. 
A 1939 Bom 464 (465) 90 (1882) 11 Cal LR 

581 (583) (DB). 

(2) Executor can promise to pay the deceas¬ 
ed’s time-barred debts. A 1928 Bom 539 (541). 

(3) A Hindu father or grandfather can pass a 

promissory' note for a time-barred debt and 

such a note constitutes a binding contract under 

Section 25 (o') even on the sons and grandsons 

A 1932 Bom 522 (523) 99 A 1922 All 402 (402) 
(DB). 

(4) A promise to pay a barred debt bv a 

manager of a Hindu family who is not the 
tather of the junior member is not binding on 
such junior member. S. 25 (3) Contract Act, 

” ot apply to such a case. A 1937 Nae 
327 (329) 09 A 1950 PC 15 (16). g 

' . A guardian of an infant cannot make a 

promise to pay a time-barred debt. A 1928 
Cal 850 (852) (DB) 90 A 1939 Bom 464 (465) 
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restraint of the marriage of any person, other than a minor, is void. 
[Malaysian Contract Act 1950, S. 27.] 


Section 25 — Note 11 (contd.) 

(6) Agent to Court of Wards has no auth¬ 
ority to bind a minor by promise under Sec¬ 
tion 25 (3) to pay debt barred by limitation. 
(1896) 19 Mad 255 (257) (DB). 

(7) The Deputy Commissioner, acting bn be¬ 
half of the Court of Wards, is not an agent au¬ 
thorised to pay a time-barred debt of the ward 
A 1940 Oudh 107 (110) (DB). 

(8) Pleader’s statement in Court, promising 
payment of time-barred debts on certain condi¬ 
tions, does not bind his client in absence oi 
special authority. A 1924 All 12 (15) (DB). 

(9) A power of “mookhtarnama” to pay debts, 
or to secure debts, or otherwise to deal with 
debts, is prima facie a power to deal with ex¬ 
isting debts, and it does not authorize the agent 
to revive time-barred debts. (1882) 11 Cal LR 
581 (584) (DB). 

(10) Where it is found that the ’account 
stated* is signed by a managing partner, who 
had actual power to act and sign on behalf of 
the firm, the firm is liable on it. A 1958 All 
313 (315) (DB). 

12. ‘Debt’, meaning of.—• (1) The word ‘debt* 
in Section 25 must be taken to have been used 
in its ordinary meaning of a sum payable in 
respect of money demand recoverable oy action. 
A 1918 Mad 1145 (1146) (FB) 00 A 1932 Lah 
212 (213) (DB) 00 1971 WLN 570 (Raj). 

(2) The word ‘debt’ in Sec. 25 (3) includes a 
judgment debt. (1881) 3 All 781 (785) (DB) °* 
A 1924 Cal 388 (389) (DB) 00 (1890) 14 Bom 
390 (391, 392) (DB) 00 (1879) 4 Cal 500 (506, 
508) (DB). 

(3) The liability of a member of a joint 
family to have his property sold for a debt con¬ 
tracted by the manager for the joint family pur¬ 
pose and binding on the joint family property 
is a debt within the meaning of Section 25. 
A 1922 Mad 23 (24, 26, 27) (DB). 

(4) A promise to pay an unascertained sum 
is not a promise to pay a ‘debt* within the 
meaning of Sec. 25 (3). A 1952 Pat 73 (77). 

(5) A promise to pay amount which might 
be found due by arbitrator on taking accounts 
of the partnership between parties does not 
amount to a promise to pay debt under this 
section. A 1918 Mad 1145 (1146) (FB). 

(6) In order to attract the provisions of Sec¬ 
tion 25 (3) there must be an existing debt be¬ 
fore the promise to pay. A 1952 Cal 443 (440, 

447). , . , 

13. Explanation 1.— (1) The rule laid down 
in Expln. 1 applies as between a donee and 
persons claiming through the doner. A 1915 
Low Bur 86 (87). 

(2) Where a husband gifted away his pro¬ 
perty to his wife and land was changed to her 
name and then he mortgaged the property hfeld 
that question as to validity of girt should be 
determined by reference to Section 5, Punjab 
Laws Act, and not to Section 25 to the Con¬ 
tract Act. 1899 Pun Re No. 38, p. 186 (180, 

187, 188) (DB). , , . „ . 

14. Explanation 2-(1) Under this Explana¬ 

tion inadequacy of consideration is not relevant 
unless it affects the question of free consent 
to contract. A 1943 All 63 (65) (DB) 00 A 


1923 All 590 (591) (DB) (1964) 30 Cut LT 
877 do 1966 BLJR 739. 

(2) A party seeking to set aside a transaction 
on the ground of inadequacy of consideration 
must show such inadequacy as will involve the 
conclusion that he either did not understand 
what he was about, or was the victim of some 
imposition. (1878) 3 Cal 192 (190) (DB) 00 A 
1954 Pat 280 (284) (DB). 

(3) Where the consideration for a promise is 
unreal as where the promisor gets nothing in 
return for his promise except that to which he 
is already legally entitled to, the promise can¬ 
not be enforced. A 1956 All 439 (444) (DB). 


Section 26 

(1) Sections 23, 26 and 27 do not exhaust 
all instances of agreements contrary to public 
policy. A 1924 Oudh 404 (405). 

(2) Though Section 26 is in general terms, 
it is doubtful whether partial or indirect re¬ 
straint on marriage is within scope of the sec¬ 
tion. A 1942 AH 351 (353) (DB). 

(3) Section 20 is not restricted to the case 
of first marriage only but also applies to a per¬ 
son already married. Hence, an agreement for 
repayment of money spent on the boy’s educa¬ 
tion if he married another during the lifetime 
of his wife is void. A 1914 Low Bur 150 (1) 
(156) (DB). 

[But see (1908) 4 Nag LR 80 (89).] 

(4) Though a stipulation not to take another 

wire is illegal as being in contravention of Sec¬ 
tion 26, yet promises to live in wife’s house 
and to work and support her, are good and 
lawful and therefore enforceable. (1913) 15 

Ind Cas 915 (916, 917). 

(5) Agreement to pay woman certain annual 
allowance only “until death or remarriage” or 
“during widowhood” is not illegal. (1912) 10 
All LJ 185 (180, 187). 

(6) Compromise between co-widows in mu¬ 
tation proceedings — Both to be entered in 
equal shares — Either on remarriage to forfeit 
her share : Held, compromise was not in re¬ 
straint of marriage as no direct prohibition to 
remarry was imposed by it A 1942 All 351 
(853) (DB). 

(7) A Kabinnamah by a Muhammadan hus¬ 
band authorising his wife to divorce him in the 
event of his marrying a second wife, is not 
void under Section 20. A 1910 Cal 701 (702) 
(DB). 

(8) Wakf deed giving share of profits to 

widows contained condition forfeiting such 
share on widow’s remarrying — Held condition 
was neither illegal nor improper and did not 
offend Section 20. A 1932 Oudh 108 (112) 

(DB). 


(9) Promise to pay a bride price, while mar¬ 
rying a major girl, cannot be enforced as being 
immoral and in restraint of marriage. A 1920 
Lah 357 (359) (DB). 

(10) Contract restricting major girl’s right of 
marrying according to her own choice is void. 
A 1934 Pesh 22 (22). 

(11) The application of Section 26 must be 
governed by considerations connected with the 
country and the personal law of the partie* 
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27. Agreement in restraint of trade void. —Every agreement by which 
any one is restrained from exercising a lawful profession, trade or business of 
any kind, is to that extent void. 

Saving of agreement not to carry on business of which goodwill is sold. 

Exception 1.—One who sells the goodwill of a business may agree with 
the buyer to refrain from carrying on a similar business, within specified local 
limits, so long as the buyer, or any person deriving title to the goodwill 
from him, carries on a like business therein, provided that such limits appear 
to the Court reasonable, regard being had to the nature of the business. 

a[ * * * » * ] 

[Malaysian Contract Act 1950, S. 28.] 

[a] Exceptions 2 and 3 relating to agreements between partners upon, or in anti¬ 
cipation of, dissolution of partnership and during continuance of partnership, 
respectively were repealed by the Indian Partnership Act, 1932 (9 of 1932>, 
S. 73 and Sch. II—see now Ss. 11 (2) and 36 (2) of that Act. 
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Section 26 (contd.) 

concerned in each case as it comes up for 
decision of the question whether or not a parti¬ 
cular agreement or condition is in “general” re¬ 
straint of marriage, and therefore void under 
the section. (1908) 4 Nag LR 86 (89). 

(12) Where a direction in the will was that 
if any person entitled to benefit under will 
married a non-Zoroastrian, interest going to 
him would lapse and go over to others, it was 
held that it could not be said that not marry¬ 
ing a non-Zoroastrian was contrary to law or 
public policv. A 1948 Bom 319 (320, 321) 

(DB). 

SECTION 27 - SYNOPSIS 

1. Agreement in restraint of trade. 

2. Agreement for mutual benefit. 

3. Service contracts. 

4. Sale of goodwill — Exception. 

1. Agreement in restraint of trade.— 

(1) Section 27 aims at contracts by which 
a person precludes himself altogether for 
a limited time or over a limited area from 
exercising his profession, trade or business 
and not at contracts by which in exercise 
of his profession, he enters into ordinary 
agreements with persons dealing with him 
which are necessary for carrying on his 
business. (1890) 13 Mad 472 (475). 

(2) Agreement in restraint of trade is 
void — Section is exhaustive — Exceptions 
other than those enacted in statute cannot 
be engrafted — Restraint of trade imposed 
on employee after expiry of contract is 
void. A 1979 Delhi 232 (235) (DB). 

(3) Contract in restraint of trade is not 
so tainted with illegality as to bring into 
operation the maxim "ex turpi causa oritur 
non actio”, and. therefore, money paid or 
property transferred by one party to the 
other is recoverable. 1970 MPLJ 55. 

(4) Restraint on trade whether general 
or partial may be good if shown to be rea¬ 
sonably necessary for freedom of trade. A 
restraint reasonably necessary for the 
protection of the covenantee must prevail 
unless some specific ground of public policy 
can be clearlv established against it. A 1967 
SC 1098 (1102) ** (1967) 1 Mad LJ 117. 

(5) The test as to reasonableness of re¬ 
straint is whether the primary object of 
the parties was in restraint of trade or 
was one to have a restrictive covenant in 
a sale. The reasonableness of the restric¬ 


tion must be judged by the character and 
the nature of the business or its customers. 
(1967) 1 MLJ 117. 

(6) Onus is on party pleading that re¬ 
strictions imposed in agreement in restraint 
of trade are reasonable. A 1980 Raj 155 
(159) (DB) ** 1980 WLN 200. 

(7) A covenant of restraint is designed to 

protect the legitimate proprietary interests 
of the covenantee. In no case will the law 
allow a covenant merely to avoid competi¬ 
tion. Nor will law allow a restraint wider 
than the protection the proprietary interest 
requires. A 1962 Cal 61 (65). 

(8) Where a claim is founded on tort. 

Section 23 and Section 27 do not apply. A 
1931 All 83 (85) (DB). 

(9) Every person has a right to a free 
course of trade and to conduct his busi¬ 
ness upon his own lines even though it re¬ 
sults in an interference with the business 
of another person to his detriment A 1931 
All 83 (89) (DB). 

(10) Whether an agreement is in res¬ 
traint of trade within the meaning of Sec¬ 
tion 27 is a question of law. a 1934 Lah 
110 ( 111 ). 

(11) Per A. P Sen, J. :— When a cove¬ 

nant or agreement is impeached on the 
ground that it is in restraint of trade, the 
duty of the Court is, first to interpret the 
covenant or agreement itself, and to ascer¬ 
tain according to the ordinary rules of 
construction what is the fair meaning of 
the parties. A 1980 SC 1717 (1729) : 1980 

BLJR 417. 

(12) A contract, which has for its object 
a restraint of trade, is prima facie vo'd, 
Section 27 of the Contract Act is general 
in terms, and unless a particular contract 
can be distinctly brought within Exception 
(I). there is no escape from the prohibition. 
1970 MPLJ 55. 

(13) Where the restrictive clauses appear 
In the forma! document of dissolution of 
partnership and no local limits are at all 
specified, it is not permissible to enter upon 
a consideration of what the parties were 
likely to have contemplated. A 1943 Sind 
197 (210) (DB). 

(14) To succeed under Section 27 one 
must establish that suit is one to enforce 
agreement whereby some one is restrained 
from exercising a lawful profession, trade or 
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business of any kind. (1905) 29 Bom 107 

(118) (DB). 

(15) Burden of justifying covenant in res¬ 
traint of trade lies on the party upholding 
it. A 1934 PC 101 (104) ** A 1967 SC 1098 
(1102). (Once, this onus is discharged, onus 
of showing that restraint is nevertheless 
injurious to the public is upon party at¬ 
tacking contract.) 

(16) Agreement in restraint of trade is 

governed not by lex loci contractus but by 
the law of the place of performance. ('76- 
78) 1 Mad 134 (143). 

(17) Bare agreement in restraint of com¬ 
petition cannot be upheld — Restrictive 
clause must be ancillary to main transac¬ 
tion and necessary in interest of both 
parties — Restriction on outgoing partner 
not to do business, in which he had speci¬ 
alised in the whole world held not valid. 
A 1943 Sind 197 (210, 211) (DB). 

(18) Defendants agreeing to remain sub¬ 
ject to the orders of the head of their 
caste and not to carry on their profession 
of working in lead with assistance of any 
other persons than the caste people — 
Agreement cannot be enforced for want of 
consideration and being against public 
policy. (1878-1880) 2 Mad 44 (44, 45) (DB). 

(19) Agreement not to set up a business 

in consideration of promise to pay a sum for 
life is void as in restraint of trade though 
partly executed. A 1916 L»ow Bur 51 (54) 

(FB). 

(20) Defendant carrying on business as a 
carrier of passengers by boat agreed to pay 
large sum to the plaintiff in consideration 
that the latter should abstain from carry¬ 
ing on similar business. Held, that the con¬ 
tract was void and did not fall within the 
Exception 1 to Sec. 27 as the plaintiff had 
no goodwill in his rival business. A 1918 
Cal 546 (551) (DB). 

(21) Covenant giving person exclusive 
right to convey passengers to and fro on 
road between Ootacamand and Metupalaya 
is not contract in general restraint of trade 
and can be enforced. 1868 (69) 4 Mad SCR 
77 (DB). 

[But see A 1938 Pat 473 (475, 476): 17 Pat 
255 (DB). (Contract purporting to be license 
granting defendant exclusive right to col¬ 
lect hides of animals in particular area in 
plaintiff’s Zamindari amounts to granting 
monopoly to defendant and is therefore un¬ 
enforceable.)] 

(22) Contract between licensee for manu¬ 
facture of salt with buyer whereby former 
agrees to sell all salt manufactured by him 
to buyer and not to any other and at fixed 
price is void in so far as it restrains the 
former from selling to any other. (1890) 13 
Mad 475 (476, 477). 

(23) In a contract between a manufacturer 
and a purchaser of salt a stipulation that 
the former should not sell to other people 
than the latter is not in restraint of trade. 
But the stipulation that the former should 
not manufacture more than the quantity 
specified amounts to restraint of trade but 
if it is separable from the rest it does not 
affect the validity of the other condition. 
(1892) 15 Mad 79 (80, 81) (DB). 


(24) Agreement not to supply coolies to 
one of the rival cooly suppliers is void. A 
1914 Mad 673 (674). 

(25) Broker agreeing to give up admitted 
claim to brokerage in consideration of 
plaintiff selling like quantity of goods for 
future only through him — On failure, 
brokerage on whole to be paid by defen¬ 
dant -— Agreement is not void as being in 
restraint of trade or for uncertainty. (1875) 
23 Suth WR 146 (146) (DB). 

(26) Agreement to supply silica sand for 
one year, with stipulation not to supply 
sand, during that period to four specified 
factories, is void only to the extent to 
which it restrained trade or business. A 1931 
All 539 (540). 

(27) If an agreement confers or amounts 
to a recognition of a party’s exclusive right 
to perform religious services for the whole 
village it is in restraint of a trade, profes¬ 
sion or calling. It can be enforced only if 
the restriction is reasonable. A 1951 Kutch 
56 (58). 

(28) It is impossible to treat the obtain¬ 
ing of a license from Government as in the 
nature of a trade or calling. A 1946 Mad 
289 (290). 

(29) A and B who were bus owners sub¬ 
mitted tenders to the Government for se¬ 
curing license to carry mails, A withdrew 
the tender in pursuance of an agreement 
with B that B would, in consideration of 
the withdrawal make a monthly payment 
of a certain amount. It was held that A 
was entitled to enforce the agreement which 
was not void under Section 27. A 1946 Mad 
289 (290, 291). 

(30) An agreement between two bidders 
whereby one agrees not to bid at an auc¬ 
tion sale of the right to recover market 
dues, in consideration of Rs. 500 can be en¬ 
forced, when such an agreement does not 
result in restraint of trade and it is not 
suggested that these two were the only bid¬ 
ders. A 1949 Nag 113 (113, 114). 

(31) Where a partnership contained a 
clause "that on termination of selling 
agency business, neither of the parties to 
the agreement shall take up the selling 
agency from the mills,” it was held that . 
the clause was one in restraint of business 
and the restriction was not enforceable 
under Section 27 of the Contract Act and 
Section 54 of the Partnership Act. A 1956 
Punj 49 (54). 

(32) Condition at auction among members 
of Sen ay a r community to sell their betel 
leaves only to highest bidder at auction and 
to none else held valid. (1967) 1 Mad LJ 
117. 

(33) Section applies even when the res¬ 
traint is for a limited period only or is con¬ 
fined to a particular area. Such matters of 
partial restriction have effect only when the 
facts fall within the exception to Sec. 27. 

A 1942 Sindh 114 (115) (DB) ** 

ILR (1951) 2 Cal 386 (388, 389) 
(Agreement between two sugar fac¬ 
tories allocating zones for each for pro¬ 
curing sugar-cane — Undertaking not to 
appropriate cane from zones allotted to the 
other is in restraint of trade.) ** A 1937 
Oudh 445 ( 445 ) (DB). ** A 1922 Upp Bur 9 
(30) ** (3909) 9 Cal LJ 216 (225) (DB). 
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(1892) 19 Cal 765 (770) (DB) ** (1890) 13 
Mad 472 (474) ** (1874) 22 Suth WR 370 
(375) (DB). 

[But see 1969 WLN 570 (Raj) ** (1904) 6 
Bom LR 23 (27) ** (1890) 17 Cal 320 (323) 
(DB) ** (1890) 13 Mad 475n (476, 477) 
** (1882) 8 Cal 809 (818, 819) (DB).] 

2. Agreement for mutual benefit.— (1) 

Agreement for a fixed period between two 
millers not to charge less than certain price 
for milling other people’s rice and to work 
their respective mills during alternate 
weeks, and providing for fixed sum as 
penalty in case of breach, is not contract 
in restraint of trade. (1913) 18 Ind Cas 183 


(184) (Low Bur). 

(2) Rules framed for regulating use of 
market amounts to restraint of trade, if 
they are unreasonable and stifle trade — 
Restraint is reasonable if it affords fair 
protection to the parties and does not in¬ 
terfere with public interests. A 1944 Nag 73 


(77) (DB). 

(3) Agreement between neighbouring 
landowners that market for sale of cattle 
shall not be held on same day on 
lands of both is not void. A 1915 All 94 (95) 
(DB). 

(4) Agreement between traders to carry 
on business among members of their pri¬ 
vate association is valid. A 1931 All 83 (85) 


(DB). .. 

(5) The fact that the scheme of the agree¬ 

ment would limit competition and keep up 
prices does not necessarily bring it within 
the terms of Section 27. (1905) 29 Bom 107 

(118) (DB). _ , , 

(6) Where two branches of the legal pro¬ 
fession (Barrister and Solicitor) are amalga¬ 
mated in a particular place, a person who 
carries on both branches and is a legal prac¬ 
titioner in that place, may enter into an 
agreement not to practise for a reasonable 
time and such an agreement is valid. (1913) 
17 Cal WN 215 (218) (PC). 


(7) Agreement between ice factory owners 
to work one factory alone and to divide 
profits — Agreement is not "in restraint of 
trade.” A 1934 Lah 110 (111). 

(8) The abandonment of a bona fide claim 
is good consideration for a compromise even 
though the agreement on which the claim 
was based was void as being in restraint 
of trade. A 1914 Mad 673 (674). 

3. Service contracts.— (1) Section 57 of 
the Specific Relief Act extends to agree¬ 
ments of negative character such as are 
necessarily implied from the contracts for 
whole time service and the operation of 
such contracts as contracts for service ap¬ 
pear to prevent the application of Sec. 27 
of the Contract Act to such negative agree¬ 
ments so far as they purport to impose res¬ 
triction only during the period of affirma¬ 
tive agreement for service. (1903) 5 Bern 
LR 878 (882) ** A 1946 Bom 423 (425) (DB). 
** A 1966 Guj 189 (192) (DB) ** A 1964 

Guj 115 (119, 121). 

(1A) Where an emDloyee does not leave 
the service but is removed from service by 
the employer, the post service negative 
covenant prohibiting him from starting 
similar business of his own or joining ser¬ 
vice with other competitive firm will not 


be enforceable against him — Under Sec¬ 
tion 27 a service covenant extended beyond 
the termination of service is void. A 1980 
SC 1717 (1721. 1728) : 1980 BLJR 417 (SC). 

(2) Negative covenant that employee 
would not, during contract period, engage 
in trade or business or would not get him¬ 
self employed by any other master for 
whom he would perform similar or subs¬ 
tantially similar duties is not restraint of 
trade and hence not hit by Section 27, un¬ 
less contract is unconscionable or excessive¬ 
ly harsh or one sided. A 1967 SC 1098 (1104) 
** A 1964 Guj 215 (217) ** A 1966 Guj 189 
(192) (DB) ** 1973 Lab IC 336 (338, 339) 
(Cal). 

(3) Courts have a wide discretion to en¬ 
force by injunction a negative covenant. 

A 1967 SC 1098 (1105). 

(4) For severance of illegal from legal 
part of covenant — In the first place, the 
illegal portion of the contract must be cap¬ 
able of being separated from the remainder 
of the agreement. This is generally known 
as "blue pencil” rule, i. e. the severance 
can be effected with a blue pencil without 
affecting the meaning of the part remain¬ 
ing, Secondly, the illegal promise must not 
form the whole or part consideration of the 
contract. Thirdly, the Court will not sever 
the terms so as to alter the entire scope 
and intention of the agreement. 1970 MPLJ 
55. 

<5) The master is entitled to be protected 
in regard to his interests in trade secrets 
and secret process of manufacture. That 
protection is secured by restraining the em¬ 
ployee from divulging those trade secrets 
or putting them to the use of the servant. 
The master is also entitled to be protected 
against invasion of his customers or clien¬ 
tele but the master is not entitled to be pro¬ 
tected against competition. A 1962 Cal 61 
( 66 ). 

(6) There is distinction between restraints 
applicable during the term of the contract 
of employment and those that apply after 
its cessation. A 1967 SC 1098 (1102, 1104). 

(7) Contracts by which persons are res¬ 
trained from competing after term of their 
engagement is over, with their former em¬ 
ployers within reasonable limits, fall under 
the general prohibition contained in Sec 27. 
(1885) 11 Cal 545 (549) (DB) ** A 1921 Low 
Bur 19 (22) (DB). 

(8) Onus lies on the employer to prove 
that, negative covenant restraining emplo¬ 
yee on termination of service from compet¬ 
ing for certain period is necessary for pro¬ 
tection of his goodwill. 1968 Lab IC 819 
(823) (Ch D). 

(9) Physician agreeing to serve as assist¬ 
ant stipulating not to practice as physician 
and surgeon for three years — Agreement 
is not void. (1899) 23 Bom 103 (117, 118) 
(DB. 

(10) Where it is proved that the employer 
is justified in apprehending that the em¬ 
ployee may. on joining the service of his 
competitor, divulge the special knowledge 
and secrets in business gained by him 
while in employer’s service, after receiving 
special training, injunction to enforce nega¬ 
tive contract which is restricted as to time, 
nature of employment and area, can be 
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28. Agreements in restraint of legal proceedings void. —Every agreement, 
by which any party thereto is restricted absolutely from enforcing his rights 
under or in respect of any contract, by the usual legal proceedings in the 
ordinary tribunals, or which limits the time within which he may thus en¬ 
force his rights, is void to that extent. 


Section 27 — Note 3 (contd.) 
issued in order to protect employer’s in¬ 
terests. A 1967 SC 1098 (1105). 

(11-12) Agreement not to sell products in 
specified area after termination of service 
of employee working with plaintiff as sales 
representative — Agreement held went be¬ 
yond the scope of protecting plaintiff’s 
goodwill inasmuch as employee was pre¬ 
cluded from selling to those who were not 
potential customers of plaintiff — If agree¬ 
ment included potential customers it was 
bad for uncertainty. 1968 Lab IC 819 (823) 
(Ch. D). 

(13) Section 26 (2) of Bihar Shops and 
Establishments Act (8 of 1954) is not re¬ 
pugnant to existing law relating to contract 
of service. A 1958 Pat 442 (444) (DB). 

4. Sale of goodwill — Exception.— (1) 

Contract selling real goodwill in the trade 
of plying ferry-boats between certain land¬ 
ing places — Contract does not amount to 
agreement contravening Section 27. A 1922 
PC 167 (168). 


(2) Restraint in a contract selling a good¬ 
will can be said to be injurious to public 
if it is calculated to produce pernicious 
monopoly, prohibiting other persons to 
trade in the line, so as to enhance prices 
to unreasonable extent. A 1941 PC 75 (84). 

(3) A bare covenant not to compete can¬ 
not be upheld, unless it is ancillary to main 
covenant and necessary to make it effective. 
It can be upheld only if it is reasonable 
and is consistent with interests of public. 
A 1934 PC 101 (104). 

(4) When the Court is satisfied that res¬ 
traint was reasonable as between the par¬ 
ties it must always be very difficult to 
prove in a case connected with the good¬ 
will that public interest was affected. A 
1941 PC 75 (84). 

(5) Vendor company carrying on business 
in Canada transferring same to another 
company — Covenant restraining vendor 
from doing any similar business whatsoever 
in Dominion of Canada — Restriction as to 
space, held, not unreasonable — Holding ot 
small shares by vendor company in another 
company, carrying similar business was not 
a breach of agreement. A 1941 PC 75 (80, 
84). 

f6) Sale of goodwill by retiring partner 
to other partners with covenant in res¬ 
traint of trade within specified area of 
land in his possession — Transfer of land 
by retiring partner — Covenant held 
binding as conditions were reasonable. A 
1980 Raj 155 (164): 1980 WLN 200 (DB). 

(7) Where the vendor of a goodwill con¬ 
tracts not to "directly or indirectly engage’ 
in similar business, the phrase is not void 
for uncertainty. A 1J)41 PC 75 (80). 

(8) Where a person merely buys the whole 
or any part of the tangible assets of any 
person who has been using the same in his 
business the purchaser cannot be said to ac¬ 


quire any interest of any sort in the old 
business of the vendor nor can he be re¬ 
garded as a successor of the old business 
nor is he entitled to any of the intangible 
privileges. But by purchase of the good¬ 
will, he acquires the right to use the same 
or a similar name for his business or to can¬ 
vass the old customers as against the vendor 
and becomes the successor in interest of 
the old business. A 1957 Bom 111 (113). 

(9) The goodwill of a business is inclu¬ 

sive of positive advantages such as carrying 
on the commercial undertaking at a parti¬ 
cular place and in a particular name and 
also its business connections, its business 
prestige, and several other intangible ad¬ 
vantages which a business may acquire A 
1957 Bom 111 (115) ** A 1970 Raj 34 (41) 

(DB). 

(10) Goodwill must always be understood 
in relation to facts. It represents business 
reputation which is a complex of personal 
repuation, local reputation and objective 
reputation of the products of the business. 
Except where the reputation of a business 
and where the product of the businessmore 
than its proprietor have won widespread 
popularity and universal approval and ex¬ 
cept in the case of well-known patents and 
manufacturing processes in which event 
the personal and objective reputation pre- 
dominate, it is the local reputation or the 
attribute of locality which forms the largest 
content of goodwill in almost every other 
business. Specially is the attribute of loca¬ 
lity the most important consideration in the 
business of an ordinary trader or a dealer. 
A 1957 Cal 280 (282). 

(11) Contracts for payment of goodwill 
money need not always be express but there 
may be oral contract or a contract may be 
implied by law, which may be inferred 
from acceptance of payment and other cir¬ 
cumstances. A 1968 Raj 278 (280). 

(12) Goodwill of a business depends upon 
a variety of circumstances or a combina¬ 
tion of them. The location, service, the 
standing of business, the honesty of those 
who run it, and the lack of competition 
and many other factors go individually or 
together to make up the goodwill. A 1968 
Raj 278 (281). 

(13) Plea of D that P had transferred to 
him only tenancy and not goodwill of busi¬ 
ness — When business run by P and D is 
same and premises are located in business 
locality, conclusion is that goodwill must 
have necessarily passed. A 1968 Raj 278 
(281). 

SECTION 28 — SYNOPSIS 

1. Scope and applicability. 

2. Agreements affecting jurisdiction of 

Courts. 

3. Agreements affecting limitation for en¬ 

forcing rights under contract. 

4. Agreements restraining enforcement of 

rights. 

5. Exception 1. 
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Saving of contract to refer to arbitration dispute that may arise. 

Exception 1. — This section shall not render illegal a contract, by which 
two or more persons agree that any dispute which may arise between them 
in respect of any subject or class of subjects shall be referred to arbitration, 
and that only the amount awarded in such arbitration shall be recoverable in 
respect of the dispute so referred. 

a[* * * * * 

Saving of contract to refer questions that have already arisen. 

Exception 2. — Nor shall this section render illegal any contract in writ¬ 
ing, by which two or more persons agree to refer to arbitration any question 
between them which has already arisen, or affect any provision of any law in 
force for the time being as to references to arbitration. b 

[Malaysian Contract Act 1950, S. 29.] 

[a] Second clause of Exception 1 was repealed by the Specific Relief Act, 1877 

(1 of 1877). Act 1 of 1877 has now been repealed by the Specific Relief Act, 
1963 (47 of 1963) (1-3-1964). This new Act extends to the whole of India ex¬ 
cept the State of Jammu and Kashmir. 

[b] Cf. the Arbitration Act, 1940 (10 of 1940), and Companies Act, 1956 (1 of 1956), 

S. 389. 


Section 28 (contd.) 

1. Scope and applicability.— (I) No man 

can exclude himself from the protection of 
Courts by contract. A 1917 PC 116 (118). 

[See also A 1925 Pat 487 (488). (Agree¬ 
ment by servant not to sue for wrongful 
dismissal is invalid. )1 

(2) Agreement by which one party there¬ 
to is restricted absoluely from taking usual 
legal proceedings is void to that extent. A 
1934 Sind 1 (3) ** A 1951 Sau 83 (85) ** A 
1950 Lah 174 (176) ** (1876) 1 Cal 466 (468, 
469) (DB) ** (1967) 10 Law Rep 342. 

(3) Section 28 cannot be construed so as 
to exclude agreements to refer to arbitra¬ 
tion without order of Court in a pending 
suit. A 1927 Bom 565 (576) (FB). •* A 1953 
Cal 690 (692). 

(4) Section cannot be applied to rights 
under a decree. (1885) 7 All 124 (125, 131) 
(DB). 

(5) Compromise of doubtful rights arising 
out of a previous contract is not void. It is 
outside the scope of Sec. 28. A 1926 Sind 
202 (206). 

2. Agreements affecting jurisdiction of 

Court. — (1) It is a well settled proposition 
of law that litigants cannot, by private 
agreement, confer jurisdiction upon a Court 
which it does not possess nor can they 
divest a Court of jurisdiction which it pos¬ 
sesses under the ordinary law. A 1955 Cal 
161 (162, 163, 164) (DB) ** A 1954 Bom 176 
(177) (DB) ** A 1954 Mad 845 (847) (DB) 
•* ILR (1947) 1 Cal 412 (418) (DB) 
** A 1935 Nag 48 (49) ** A 1930 Bom 

185 (186, 187) (DB). (Words "to that extent" 
mean that only the stipulation which ousts 
the Court’s jurisdiction is void and not the 
whole agreement.) ** A 1960 Cal 155 (156) 
(DB). 

(2) The principle that parties cannot by 
consent confer jurisdiction on Court or de¬ 
prive Court of jurisdiction only applies to 
cases of inherent jurisdiction of a Court 
over the subject-matter of a suit, but the 
question of territorial jurisdiction is not a 
question of inherent jurisdiction. A 1946 


Lah 57 (60) (FB) ** A 1955 Madh B 145 
(145) ** A 1947 Pesh 48 (50). 

(3) Section 28 makes void only those 

agreements which "absolutely” restrict a 
party to a contract from enforcing the 
rights under that contract in ordinary tri¬ 
bunals. It has no application when a party 
agrees not to restrict his right of enforcing 
his rights in the ordinary tribunals but 
only agrees to a selection of one of those 
ordinary tribunals in which ordinarily a 
suit would be tried. A 1946 Lah 57 (59) 

(FB). (A 1923 Lah 425, A 1929 Lah 605 and 
A 1943 Lah 295, Overruled.) ** A 1957 Cal 
240 (241) ** A 1956 Trav-Co 200 (203) (DB) 
** A 1955 J and K 26 (27) (DB) ** A 1954 
Bom 176 (177) (DB) ** A 1954 Mad 845 (846) 
(DB) ** ILR (1947) 1 Cal 412 (420) 

(DB) ** a 1944 Mad 47 (48) ** A 1937 Nag 
334 (335) ** A 1935 Bom 198 (199) ** A 1968 
Pat 44 (45) (DB) ** A 1968 Raj 89 (94) (AIR 
1956 Madh Bha 120, Dissented from) 
** A 1966 AP 256 (258) ** A 1964 

Mys 147 (151) (DB) ** (1968) 1 An WR 424 
** (1967) 2 Mad LJ 57 ** A 1962 Andh Pra 
452 (454) (DB) ** A 1959 Cal 669 (671, 672) ** 
A 1979 Delhi 255 (256) ** A 1979 Orissa 126 
^28) ** A 1977 Cal 20 (24). (Application 
under Section 31 Arbitration Act cannot 
be entertained by the other court) ** ( 1974 ) 
15 Guj LR 897. ** ILR (1973) 2 Cal 485 ** 

£ t? 7 J / * K “ ** ILR (1973 > K ant 1132 
** ILR (1973) Kant 1401 (DB). 

[But see a 1946 Cal 112 (112, 113) *• A 
1956 Madh B 120 (121).l 

(4) A clause in a bill of lading that "Bom¬ 
bay Courts alone shall have jurisdiction 
m respect of any claims filed against the 
rr?i? P r^? y 'J s not void under Section 28. A 

i?2 4 /Ss v "/Si* 461 (462) (DB) ** A 1Q 62 ap 

452 (454) (DB) •• A 1971 SC 740 (741) ** 
A 1980 Raj 42 (47). (A 1975 Guj 72 held 
not good law in view of A 1971 SC 740 ) 
A 1978 (NOC) 164 (Cal). (Inconvenience 
to the party cannot be a ground for resiling 
from such clause) ** 1978 Ker LT 248 (249). 
(Suit filed in the court other than the 
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agreed court held not maintainable.} ** ILR 
(1977) HP 314: A 1977 (NOC) 332. (In such 
a case the suit will be maintainable in that 
court alone) ** (1976) 2 AP LJ 358 (360) 

** ILR (1970) 2 Delhi 60. 

[See also 1977 (1) Andh WR 105 (107). 

(A 1959 Mad 227 Diss.) ** (1963) 1 Mys LJ 
194. (Where the words "subject to Banga¬ 
lore jurisdiction" are printed in a sale note, 
which bears the signature of both the par¬ 
ties to the sale transsaction jurisdiction of 
other Courts is excluded.) 

fSee however A 1975 Andh Pra 32 (35). 
(Words printed on the bill were "subject to 
Calcutta jurisdiction” : held that the words 
did not amount to a contract conferring 
exclusive jurisdiction on Calcutta Courts 
to the exclusion of any other court.) ** 
(1975) 16 Guj LR 31. (Agreement affecting 
jurisdiction — One out of alternative 
forums fixed by agreement — Agreement 
not violative of Sec. 28 — Enforceable on 
ground of sancitity of contract — Jurisdic¬ 
tion of the other Court, however, cannot be 
excluded and may be exercised in its dis¬ 
cretion to avoid injustice or inequity.) ** A 
1959 Mad 227 (228, 229). (Words "subject to 
Bombay Jurisdiction" printed at top of the 
Bill — Jurisdiction of other Courts is not 
excluded.)! 


(5) An agreement to exclude the jurisdic¬ 
tions of one court and to confer an exclusive 
jurisdiction on another court in whose 
jurisdiction also part of the cause of action 
arose should be clear, unambiguous and ex¬ 
plicit. A 1979 Mad 16 (18) (DB) ** A 1975 
Mad 103 (105). 

(6) Agreement affecting jurisdiction of 
Court though permissible for the parties to 
a contract, it is a question of fact in each 
case whether the parties have so stipulated. 
Contract between the plaintiff and defen¬ 
dant was entered into through brokers of 
the defendant, and it was only in the con¬ 
firmatory letters of the defendant that the 
condition "subject to Calcutta Jurisdiction 
was printed. 'While the letters did not ex¬ 
pressly contain any stipulation excluding 
jurisdiction of the court at Katni some let-- 
ters written by plaintiff contained tne 
words "subject to Katni Jurisdiction. 

Held, it could not be inferred, that only 
the Court at Calcutta had jurisdiction to 
to entertain the suit. 1970 MPLJ 663. 

(7) Invoice containing terms 'subject to 
Shimoga jurisdiction’ — Transactions ar¬ 
ranged by the brokers — Pur .c ha sers not 
proved to be aware of the said term 
Term cannot be taken as a term of the con 
tract. A 1974 Mad 186 (190). 

(8) The validity of an agreement by 
which the parties prefer one of the two 
Courts depends upon the fact that both 
the Courts must have jurisdiction in decid- 
ing the matter. A 1957 J and K 7 (7). 

(9) Parties cannot make agreement that 
suits relating to disputes will be brought 
only in a particular Court even if cause of 
action arose outside its jurisdiction. (1909) 

3 Sind LR 45 (47) (DB). 

(10) Where a receipt executed by A for 
the price of articles entrusted to him at X 
and to be returned at Y contained a print¬ 


ed note that all disputes were subject to the 
jurisdiction of the Courts at Z but the ac¬ 
ceptance of that term by B was not proved 
or even alleged by A, held that the agree¬ 
ment as to jurisdiction was not bind¬ 
ing on B and that the cause of action arose 
either at X or at Y and Courts at Z had 
no territorial jurisdiction over the dispute. 
A 1957 J and K 7 (7). 

(11) Agreement that another Court to the 
exclusion of Court having jurisdiction shall 
have jurisdition to adjudicate upon the dis¬ 
putes arising under the agreement of the 
parties, is illegal. But if such an agreement 
specifies the place, where according to the 
facts stated in the agreement, the cause of 
action is deemed to arise, the agreement is 
legal. A 1930 Lah 611 (612) ** A 1956 Trav- 
Co 200 (203) (DB) ** 1967 All U 343. 

(12) Where the parties agreed that the 
Court at a particular place shall have juris¬ 
diction but the Court of that place is not 
the place for instituting the suit either as 
the place in which the cause of action has 
arisen or as the place where defendant 
lived, the agreement is illegal and Court at 
that place cannot be invested with juris¬ 
diction by such agreement. 1969 Ker LT 957. 

(13) Agreements affecting jurisdiction of 
Courts — Validity. Where the contract was 
expressed into Purnea district but the par¬ 
ties agreed that it should be deemed to have 
been entered in the City of Bombay it was 
held that Purnea Court had no jurisdiction 
to try the Suit. 1970 Pat LJR 162. 

(14) Agreement restricting right to in¬ 
stitute suit in particular Court — Strict 
proof that restriction applies to proceedings 
under consideration is necessary — In de¬ 
ciding whether such restriction prevents 
either of the parties from filing a suit in 
another Court regard must be had to the 
actual wording used in the agreement — 
Condition in agreement that proceedings 
arising out of "contract" be instituted m 
Court M — Offer not ripening into com¬ 
pleted contract — Condition did not apply 
— Jurisdiction of other Courts otherwise 
competent to entertain suit not ousted A 
1947 Mad 99 (100). 

(15) Agreement providing that in settling 
the rates for work done Chief Engineer’s 
decision would be accepted as final by the 
contractors — Restriction held amounted to 
ousting jurisdiction of Court and as such 
agreement would be void under Sec. 28. 
(1951) 4 Sau LR 34 (43) (DB). 

(16) Where the Courts at M and B have 
ordinary jurisdiction to try a suit but the 
parties contract to sue only at B the Court 
at M cannot entertain the suit filed by one 
of the parties to the contract. A 1950 Kutch 
32 (33). 

(17) If the suit is filed in a Court not 

agreed upon by the parties the proper 
course for it is to return the plaint for the 
presentation to the Court agreed upon by 
them. A 1949 Ajmer 44 (45) ** A 1955 Cal 
161 (164) (DB) ** 1968 2 Andh LT 173 ** A 
1964 Mys 147 (157) (DB) ** ILR (1973) 2 

Cal 485. 

(18) When parties enter into an agree¬ 
ment restricting their rights to institute 
suits except in particular Courts, it must 
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be strictly proved that the restriction ap¬ 
plies to the proceedings under consideration. 
In deciding whether such restriction pre¬ 
vents either of the parties from filing a 
suit in another Court regard must be had 
to the actual wording used in the agree¬ 
ment. A 1947 Mad 99 (100) ** A 1959 Mad 
227 (228) ** A 1979 Orissa 126 (128). (Words 
"All subject to Calcutta jurisdiction” printed 
on purchase order — Ouster of jurisdiction 
of other Courts cannot be implied merely 
from these words.) 

(19) Stipulation as to the choice of tribu¬ 
nal for adjudication of disputes — Choice 
of foreign tribunal is not absolutely binding. 
But the enforcement of such a contract by 
Courts in India is not imperative where 
the choice restricts them to a foreign Court. 
In cases of foreign jurisdiction clause the 
question is not so much of freedom of con¬ 
tract and the parties being bound by their 
choice as of expediency in the light of 
what may be called the rule of balance of 
convenience and the ends of justice in the 
particular circumstances of the case. (1970) 

1 Mad LJ 548 ** A 1976 AP 103 (107) ** A 
1973 Cal 526 (528) ** (1970) 74 Cal WN 803. 

(20) Where in the case of a global tender 
the work under contract was to be perfor¬ 
med by a foreign company at Baroda in 
India and there was therefore a specific 
term that the contract would be governed 
by Indian laws and that Indian Courts shall 
have jurisdiction to hear and determine all 
actions and proceedings arising out of the 
contract. 

Held that in absence of any special cir¬ 
cumstance like fraud, coercion etc. which 
go to vitiate a contract, the term was bind¬ 
ing on parties. Section 28 would not mili¬ 
tate against such term nor would it make 
the term void. ILR (1973) 2 Cal 485. 

(21) When the plaintiff has an alternative 
cause of action in tort he is not obliged t < 
sue on the basis of the contract and if h£ 
brings a suit in tort, a term embodied in 
the contract relating to institution of suits 
arising out of the contract in particular 
court does not apply. 1971 MPLJ 1052. 

3. Agreements affecting limitation for en¬ 
forcing rights under contract.— (1) Sec. 28 
contemplates the suspension permanently of 
the usual remedies for the enforcement of 
legal rights. It aims at the prohibition of 
agreements which could only operate so 
long as rights were in existence. Sec. 28 is 
aimed only at covenants not to sue at any 
time and covenants not to sue for a limit¬ 
ed time. A 1914 Bom 225 (2) (228) (DB). 

(2) It is only when a period of limitation 
is curtailed that Section 28 of the Contract 
Act comes into operation. It does not apply 
when the term spells out an extinction of 
the right of the plaintiff to sue or spells 
out the discharge of the defendant from all 
liability in respect of the claim. A 1951 
Bom 347 (352) ** A 1966 Pat 69 (73) ** A 
1962 J and K 15 (16). * A 1980 Delhi 185 
•* ILR (1974) 1 Delhi 790 ** 1973 J & K LR 
150 


(3) Condition in life insurance policy that 
no suit shall be brought on the policy after 
one year from death of assured is void. 
(1911) 11 Ind Cas 756 (756) (Low Bur) ** A 
1926 Rang 3 (3) (DB). 

[See however (1912) 14 Bom LR 741 (743) 
(DB).l 

(4) A claim cannot be time-barred under 
an indent providing that no claim can be 
recognised if not made in writing within 
60 days from due date of payment, as such 
clause cannot take away plaintiff’s statu¬ 
tory right to bring claim within prescribed 
time. A 1932 Lah 169 (172) (DB). 

(5) Condition in contract that on hap¬ 
pening of certain event one party shall lose 
his rights is not a condition limiting period 
within which he may seek relief in ordinary 
Courts — Condition is not void. A 1926 
Rang 3 (4) (DB) ** A 1962 J & K 15 (16). 

(6) Condition in fire insurance policy 
that company would not be liable for loss 
or damage after expiration of twelve 
months from happening of the loss or dam¬ 
age, unless claim was the subject of pend¬ 
ing action or arbitration, does not contra¬ 
vene Section 28. A 1934 Rang 15 (16, 17) ** 
A 1960 Punj 236 (240, 244) (FB). (A 1932 
Lah 169, Overruled.) ** A 1976 SC 287 (293) 
** 1973 J & K LR 150. (The mere demands 
of his claim by the plaintiff without insti¬ 
tuting a suit or taking any step for refer¬ 
ence of matter in dispute to arbitration can¬ 
not constitute a pending action to take the 
case out of the clause in the policy.) 

(7) A condition in contract providing 

for forfeiture of all benefits unless an ac¬ 
tion is brought within three months from 
the rejection of the claim does not infringe 
Section 28. A 1924 Cal 186 (187) (DB) ** A 
1950 East Punj 352 (355) ** A 1924 Rang 
351 (351, 352) (DB) ** A 1914 Bom 225 
(229) (DB). (Phrase "thus enforce his 
rights” refers to enforcement by usual 
legal proceedings in ordinary tribunals — 
Per Batchelor J.) ** A 1968 J & K 39 (43) 
** (1959) 61 Punj LR 114. ** A 1976 SC 

287 (293). (A 1972 Delhi 182 Reversed.) ** A 
1980 Ker 151 : 1980 Ker LT 170 (172) (DB). 

(8) Stipulation in policy that risk is to 
last only for three days after arrival of 
train at destination and no liability for loss 
would attach unless notice is given within 
10 days of said risk to company does not 
infringe Section 28. A 1966 Pat 69 (73, 74) 
(DB). 

(9) Article III, Clause (IV) of the sche¬ 
dule to Carriage of Goods by Sea Act does 
not limit time within which holder of bill 
of lading may enforce his rights against 
carrier. It extinguishes the right itself and 
is irretrievably lost — Insertion of clause 
in a bill of lading incorporating the arti¬ 
cle is not void. A 1931 Sind 124 (126). 

(10) It is not open to the Railway Ad¬ 
ministration to repudiate its liability if the 
claim is not made immediately to the clerk 
in charge and is not forwarded to the Traf¬ 
fic Manager forthwith in spite of the rule 
printed at the back of the Railway receipt 
to that effect. The observance of this rule 
would be contrary to Section 28. A 1953 


"A” in the citations stands for AIR 
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Nag 169 (172) (DB) ** A 1951 All 702 (702, 
703) ** 1888 All WN 59 (60, 61) (DB). 

(11) Father executing 'mashahara patra’ in 
favour of his widowed daughter providing 
for monthly allowance of Rs. 10 — Grantee 
restricted from bringing a suit for arrears 
of more than one year — Restriction held 
to be void under Section 28. A 1932 Cal 720 
(721) (DB). 

(12) Condition in bill of lading that car¬ 
rier and ship would be discharged from 
liability for loss or damage unless plaintiff 
brought suit within one year from date of 
delivery — No suit brought within one 
year — Held, that rights of plaintiff were 
extinguished — Section 28 did not help 
him. A 1932 Bom 330 (332). 

(13) R. 102 of the Indian Post Office Rules 
framed under Section 35 of the Indian Post 
Office Act, in so far as it fixes a limit of 
one year for making the claim is ultra 
vires. 1966 All LJ 675 (DB). 

(14) Suit filed within prescribed limita¬ 
tion cannot be dismissed on ground that it 
is filed beyond the time fixed by Revenue 
officer. Revenue officer has no jurisdiction 
to curtail period of limitation allowed by 
law for filing suit. A 1968 Punj 341 (343). 

(15) Implied incorporation of policy con¬ 
ditions — Machine risk insurance policy — 
Condition of forfeiture in case of fraudu¬ 
lent claim or failure to bring action within 
stipulated time on repudiation — No refer¬ 
ence made to such condition in receipt of 
first premium nor brought to the notice of 
insured before acceptance — Condition 
forms normal term of class of policies in 
question and is binding on insured — Con¬ 
dition does not violate Section 28 of Con¬ 
tract Act. A 1974 Bom 228. 


4. Agreements restraining enforcement 
of rights.— (1) Section 28 contemplates the 
suspension, permanently or temporarily, 
of the usual remedies for the enforce¬ 
ment of legal rights. It aims at the 
prohibition of agreements which could only 
operate so long as rights were in existence. 
A 1914 Bom 225 (2) (228) (DB). 

(2) Section 28 does not apply to cases 
where there is no absolute restraint against 
enforcing the rights. A 1951 Sau 83 (85). 

(3) An agreement to fall within Sec. 28 
must be one which restrains enforcement 
of "rights under or in respect of any con¬ 
tract.” An agreement not to challenge the 
award or the order of the High Court in 
the earlier writ petition cannot be said to 
restrain enforcement of rights under or } n 
respect of any contract so as to fall within 
Section 28. 1974 Lab IC 784 (787, 788) (Madh 
Pra). 


(4) Agreement 
enforcing in any 
transfer is void. 


restraining transferee from 
way his rights under the 
A 1921 Mad 599 (606) (FB). 


(5) Agreement restraining party to arbi¬ 
tration from raising objections to the award 
in any way is opposed to the spirit of Sec¬ 
tion 28 and is void. A 1916 Lah 89 (91) 
(DB) ** A 1928 Sind 81 (81) (DB) ** A 1917 
Sind 38 (39) ** (’83) 6 Mad 368 (369, 
370' (DB) ** A 1965 Pat 239 (240). 

[But see A 1918 Sind 13 (21 ).l 


(6) Where a clause in agreement was 
that all kinds of disputes shall be decided 
according to certain rules and the exclu¬ 
sive authority rested with a committee so 
to make its decision final, it was held that 
the parties can come to Court and question 
the finality of its decision, in spite of the 
agreement. (1910) 34 Bom 13 (27). 

(7) Byelaw providing that a member 
wishing to proceed with litigation against 
Society in a Court of law shall first resign 
his membership, failing which his name 
shall be removed from roll of members is 
void. (1967) 1 Mys LJ 521. 

(8) Agreement in writing between par¬ 
ties to refer disputes between them to 
arbitration filed in Court — Order of refer¬ 
ence made — No award filed by arbitrators 

— Reference superseded by order of Court 

— Held, agreements to refer did not bar 
under Sec. 28 one of the contracting par¬ 
ties from filing suit after supersession of 
reference. 1876 Pun Re No. 37, p. 67 (71) 
(DB). 

(9) Even if a barrister Advocate makes a 
special contract with his client that the 
latter would not be sued for fees such a 
contract would be void under Sec. 28. A 
1933 All 417 (420) (FB). (25 All 509, Over¬ 
ruled.) 

(10) Plaintiff agreeing to forbear to sue 
debtor at the request of defendant who 
agreed to indemnify plaintiff — Agree¬ 
ment so far as it restricted plaintiff’s right 
to sue, held, void. 1879 Pun Re No. 120, 
p. 358 (360) (DB). 

(11) Claimant under Order 21, Rule 58, 
Civil P. C., withdrawing claim and agree¬ 
ing not to file suit under Order 21, R. 63, 
Civil P. C. — Decree-holder agreeing not to 
press petition for enquiry as to genuine¬ 
ness of hatchitta alleged by him to be for¬ 
ged; Held, (Per Wort J.) Section 28 was no 
bar to the enforcement of the above contract 
A 1940 Pat 683 (689) (DB). (But such con¬ 
tract is invalid under Section 23.) 

(12) Agreement not to appeal against de¬ 
cree is not a void agreement and is not 
prohibited by Section 28. A 1934 Pat 644 
(645) (DB) ** A 1929 Oudh 451 (452) (DB). 
(Agreement by which parties agree as to 
procedure to be adopted by Court in decide 
ing case on merits and also consenting that 
the decision will be binding on them is 
tantamount to saying that no right of ap¬ 
peal will be exercised by the parties.) A 
1926 Sind 202 (207) ** (1882) 8 Cal 455 (458) 
(DB) ** (’75-77) 1 All 267 (270) (FB) ** A 
1969 Bom 221 (224) ** A 1976 Kant 90. 

(13) Where a condition in a bill of lading 

only exempts the company from liability in 
case a notice of the claim is not given 
within forurteen days from the due date, 
the condition is not void as it does not res¬ 
train a party from making a claim in * 
Court of law in respect of the loss or dam¬ 
age. A 1951 Sau 83 (85). ... 

(14) Agreement that security deposit win 
be returned on furnishing no demand 
tificate is not hit by Sec 28. A 1962 J & »• 
66 (67) (DB). 

(15) Execution of eviction order under 
the Tamil Nadu Buildings Act (1960). Ten¬ 
ant agreeing not to take any legal proceea- 
ings against the order if time is given v* 
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Section 28 — Note 4 (contd.) 

him to vacate premises — Contract is valid. 
A 1980 Mad 99 (100) (DB). 

5 Exception 1.— (1) Exception 1 only ap¬ 
plies to class of contracts where parties 
have agreed that no action shall be brought 
until some question of amount has first 
been decided by arbitrators. (1875-76) 1 Cal 
466 (469) (DB) ** A 1955 Punj 113 (114) 
(DB) **70 Cal WN 199 (DB). 

(2) To make agreement conform to Excep¬ 
tion 1, jurisdiction of Courts must be ex¬ 
cluded in all respects except matter which 
is the result of arbitrator’s award. Section 
does not forbid action for damages for 
breach of such agreement to refer to arbi¬ 
tration. (1875-76) 1 Cal 42 <50, 51) (FB). 

(3) A person may not contract himself 
out of his right to have recourse to Courts 
of law; but lawful agreement to refer mat¬ 
ter to arbitration can be made a condition 
precedent before going to a Court of law. 
(1910) 34 Bom 13 (23) ** A 1960 All 72 (78). 

(4) An arbitration clause in a contract of 
insurance making arbitration award a con¬ 
dition precedent to the right of action in a 
court for recovery on the contract is valid. 
It does not oust the Courts of their juris¬ 
diction whatsoever and no cause of action 
accrues until the arbitrator has made the 
award. A 1979 Cal 56 (62) : 83 Cal WN 162. 
** A 1977 Cal 492. 

(5) In order to decide whether particular 
arbitration clause amounts to a condition 
precedent every contract must be deter¬ 
mined according to the circumstances be¬ 
longing to it. The court’s jurisdiction is not 
excluded by such arbitration clause but the 
court is called upon to enforce the contract 
giving full effect to the condition precedent 
clause. 1969 Ker LT 721. 

(6) An agreement restraining a party to 
arbitration from raising objections to the 
award in any way is opposed to the spirit 
of Section 28 and is void. A 1917 Sind 38 
(39) ** A 1950 Lah 174 (176) ** (1883) 6 Mad 
368 (370) (DB). (Exceptions 1 and 2 do not 
legalize agreement not to object at all to 
validity of award.) ** A 1965 Pat 239 (249) 
(DB) ** A 1960 All 72 (78). 

(7) No question of limitation arises where 
agreement to refer to arbitration falls wiUi- 
in four corners of Exception 1. A 1929 Sind 
55 (57. 58) (DB) ** A 1955 J & K 36 (38) 
(DB). 

(8) Exception 1 covers an arbitration 
clause in a contract. (1906) 33 Cal 1169 
(1173). 

(9) Suit will not lie to enforce agreement 
to refer to arbitration, even in the case re¬ 
ferred to in the first exception to Sec. 28. 
(1875-76) 1 Cal 466 (468) (DB). 

(10) A contract appointing arbitrators 
is a contract "uberrima fides” and unless 
there is a complete confidence between the 
tribunal and the parties it would be wrong 
to bind a party to his contract, when there 
is a probability that injustice would result 
from doing so. A 1933 Sind 347 (350). 

(11) Agreement to refer disputes arising 
between parties out of various contracts, 
to arbitration and to abide by the award — 
No prohibition to taking proceedings there¬ 
after in Court of law — Agreement is 


valid. A 1937 All 650 (652) ** A 1966 Andh 
Pra 256 (258). (Suit is not maintainable be¬ 
fore steps are taken to refer matter to arbi¬ 
tration.) 

(12) Deputy Commissioner engaging plain¬ 
tiff as workman — Agreement providing 
that in case of breach workman was to ac¬ 
cept amount given by Deputy Commissioner 
and to be bound by his decision in other 
matters — Suit by plaintiff for balance of 
wages after grant of amount by Deputy 
Commissioner — Held, suit fell within Ex¬ 
ception 1 and was barred under Section 21, 
Specific Relief Act. A 1932 Oudh 265 (266) 
(DB). 

(13) Agreement by servant of company, 

that Manager of Company shall be sole 
judge as to company’s right to retain whole 
or part of wages for breach of rules and 
his certificate in writing in respect of the 
amount so retained, and the cause of such 
retention, shall be conclusive evidence be¬ 
tween the parties in all Courts of justice 
was held to be an arbitration clause co¬ 
vered by Exception 1. (1885) 11 Cal 232 

(234, 235) (DB). 

(14) A clause in the grant under Crown 
Grants Act (1895) that in the event of any 
boundary disputes between lessees, they 
shall be bound to submit such dispute to 
the Commissioner, and that the decision of 
the Board of Revenue on appeal shall be 
final and binding on the lessees' such a 
clause is not affected by Section 28 by rea¬ 
son of Section 3. Crown Grants Act A 1938 
Cal 211 (215). 

(15) Contract between person and com¬ 
pany — Party agreeing that decision of en- 
gineens of company will be final in respect 
of the contract whose execution is put un¬ 
der their supervision. Held, that though 
the engineers are not arbitrators, they are 
persons exercising judicial functions and 
the party can come to Court to question 
the decision if there is remissness in the 
proceedings. A 1935 Mad 356 (359) (DB). 

(16) Submission to arbitration clause in 
bill to lading — Arbitrators and umpires 
to meet in England — Submission tc be 
made rule of High Court in England — 
Submission clause held not rendered illegal 
by Section 28. A 1932 Sind 111 (112) (DB). 

(See also A 1962 Cal 601 (604) (DB) ** A 
1960 Cal 155 (156, 157) (DB).l 

(17) Held, on interpretation of. the clause 
conferring jurisdiction on foreign Court 
that the clause did not oust the jurisdic¬ 
tion of Indian Court. The clause could, how¬ 
ever. be invoked for stay of suit and the 
Court has to find out whether taking into 
consideration the entire facts placed before 
it, the Court mentioned in the clause is the 
Court of convenience. A 1960 Cal 45 (46). 

(18) Where a party to a contract agrees 
that in case of any dispute arising out of 
the contract or in any matter concerning 
the contract, he will abide by the decision 
of the other party, he cannot afterwards 
be allowed to say that such decision is not 
binding upon him, being a decision by a 
person in his own cause, unless it can be 
shown to be arbitrary or otherwise unjust 
A 1933 Sind 93 (99) (DB) 

(19) Contract Act (9 of 1872). Sec. 28. 
Exception I — Auction sale of forest coupe 
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29. Agreements void for uncertainty. — Agreements, the meaning of 
which is not certain, or capable of being made certain, are void. a 

Illustrations 

(a) A agrees to sell to B "a hundred tons of oil”. There is nothing whatever 
to show what kind of oil was intended. The agreement is void for uncertainty. 

(b) A agrees to sell to B one hundred tons of oil of a specified description, 
known as an article of commerce. There is no uncertainty here to make the 
agreement void. 


Section 28 — Note 5 (contd.) 

— Agreement embodying a clause to the 
effect that in the event of dispute decision 
of Conservator of Forest shall be final — 
Held that agreement was not void. A 1979 
Pat 40 (DB). 

(20) An agreement to appoint one of the 
contracting parties as an arbitrator about 
matters arising out of the same contracts 
may not be ruled out completely in theory 
but in practice, that seldom happens, and 
if one of the contracting parties wants to 
set up a case of that nature, he has to prove 
it beyond any doubt. A 1964 Pat 326 (330) 
(DB) ** A 1964 Pat 326. 

(21) If the parties choose to agree to abide 
by the certificate of the architects whom 
they have named in the agreement, then 
they must accept the decision of the archi¬ 
tects, however wrong and erroneous it may 
be. Final- certificate can be challenged only 
on ground of fraud, collusion or misconduct 
on the part of architect. A 1942 Bom 334 
(335). 

(22) Telephone hiring contract between 
plaintiff and the Governor-General provid¬ 
ed for reference to arbitration of Director- 
General of Posts and Telegraphs in case of 
any dispute. Dispute arose and the plaintiff 
brought a suit A 1949 Bom 359 (361, 362) 
(DB). 

(23) A contract which is ab initio void 
cannot form the basis of a reference to ar¬ 
bitration. A 1954 Mad 528 (531) (DB) •• 
(1962) 64 Bom LR 113. 

(24) Where the existence or validity of 
the entire agreement itself is denied, and if 
the denial is found to be correct, the arbi¬ 
tration clause goes along with the agree¬ 
ment. A 1958 All 26 (27) (DB). 

(25) Applicability — Agreement contain¬ 
ing provision for reference to arbitration 
is valid. If there is only a clause to the 
effect that the parties are to refer the mat¬ 
ter to arbitration then a suit would still ue, 
and the remedy of the other party would 
be to apply under Section 34 of the Arbitra¬ 
tion Act for a stay of the suit. If, however, 
the making of an award is made a condition 
precedent to a right of action, the su t 
would not lie and if such a suit is 
brought, it would be dismissed as a prema¬ 
ture one and the party cannot be referred 
to a prayer for a stay in the suit under 
Section 34 as Section 34 would not apply, 
the right of the party to file a suit being 
staggered. A 1970 Cal 211 (224). 

(26) A mere covenant making arbitration 
a condition precedent to an action at law 
does not create a special contract and even 
in cases where it is provided that no action 
shall be brought until an award is made, 
a party has still the right to bring an ac¬ 
tion ILK (1953) Hyd 727 (728) (DB). 


(27) In view of Sections 23 and 28, there 
cannot be any agreement between the par¬ 
ties not to launch criminal prosecution even 
if one of the parties is guilty of embezzle¬ 
ment. 1965 All BJ 538 (DB). (A 1937 Oudh 
331, Overruled.) 

(28) A policy of marine insurance which 
provided that all disputes must be referred 
to for settlement in England and all legal 
proceedings must be taken in England, was 
held to be covered by exception 1 of Sec¬ 
tion 28. A 1949 Ajmer 44 (45). 

SECTION 29 — SYNOPSIS 

1. Scope. 

2. Contracts void for uncertainty or vague¬ 

ness. 

3. Contracts not void for uncertainty or vague¬ 

ness. 

4. ‘‘Capable of being made certain’’. 

1. Scope.— (1) Section 29 contemplates that 
the meaning of an agreement shall be clear on 
the face of it A 1945 Mad 10 (10) (DB). (An 
agreement to pav certain amount ‘'after deduc¬ 
tions as would be agreed upon” between the 
parties, held void for uncertainty.) 

(2) It is impossible for a Court of justice to 
give effect to a contract the meaning of which 
it is unable to find but with reasonable clear¬ 
ness. A 1915 Lah 828 (329) (DB). 

(3) Where a reasonable meaning can be con¬ 
strued into the contract, the contract is not 
void for .uncertainty. 1918 Pun LR No. 305, 
p. 1027 (1031) (DB). 

(4) The construction of an ambiguous stipu¬ 
lation in a deed may be governed or qualified 
by a recital, but on the other hand, if the in¬ 
tention of the parties is clearly to be collected 
from the operative part of the instrument, that 
intention is not to be defeated or controlled be¬ 
cause it may go beyond what is expressed in 
the recital. BLR (1880) 2 Mad 239 (257) (PC). 

(5) Considerable latitude is allowed to par¬ 
ties in the construction of commercial docu¬ 
ments; and phrases, which would be sufficiently 
vague and uncertain in other forms of contract 
to render them unenforceable, are frequently 
given effect to in commercial contracts. A 1951 
Cal 10 (18) (FB). 

2. Contracts void for uncertainty or vague* 
ness.— (1) Where a contract is uncertain, per¬ 
formance of which would never be enforced, 
then it must be held that the contract is void 
for uncertainty. A 1951 Cal 10 (17) (FB) 

A 1967 Cal 168 (172) (DB) 00 A 1971 All 494. 

(2) Where the term in an agreement is vague 
in the extreme and might be interpreted in as 
many ways as there are interpretations thereof, 
the agreement is certainly one which must be 
considered as void because of uncertainty under 
Section 29. (1921) 4 Nag LJ 67 (69) 00 A 1959 

AP 551 (557) (DB). (Condition of defeasance 
must be clear and unequivocal so as to be 
operative.) 
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(C) A, Who is a dealer it^ cocOTiut-oil OTily,^agrees^Jo^sell T 

^ A T has "dlnr "contract for the saie of one hundred tons o f 

'“"agrees to sell to B "all the grain in my granary at Ramnagar”. There rs 
no uncertainty here to make the agreement voi ^ ^ ppice to be fixed 

(e) A agrees to sell to B "one £°usanc 1 there i£ no uncertainty here 

by C”. As the price is capable of being ma 

to make the agreement voi<l for ra ^ B flve hundred or rupees 

(f) A agrees to sell to ® which e r thVtwo prices was to be given, 

one thousand”. There is nothing to snow wmt 

The agreement is void. 

[Malaysian Contract Act 19»0, ^ evidence * make certai „ or 

Tal Cf. Evidence Act (1872), w “ f _. ofo(vt ; up 

1 ' complete instruments which are ambiguous or defectiv . 


Section 29 — Note 2 (contd.) stated •_- 

(3) Where a compromise petition stziea . 

•the following five gentlemen shall decide (ah 
matters) relating to our movable and 
Drooertv and the said 20 bighas of land . 
Held, that the terms of the clause were 
vague that it could not amount tc > an |™ or g 
able agreement or a contract. A rat ^ 

(447) (DB). . 

(4) A contract for pre-emption entered ,n to 
by the co-sharers for an unlimited P^nod is 
unenforceable against the heirs and repjesenta 
tives of the co-sharers as being too vague ana 
uncertain. But a contract for pre^emphon be- 
tween the co-sharers entered into at the time 

settlement, held must be presumed, m 
the absence of anything to the contrary tojjave 

been intended to hold good loneer and 

sa? sr sssr “ d »»s «w 

sSkTjSa 

a % ssas. j> S5 

to be appointed for fixation of P^ce —1 
agreement void for uncertainty. (1975) 1 Kant 

LJ 36. 

(6) Certain persons describing themselves as 

residents T of X^giving a bond for ^yment of 

money in which as collateral s 

pledged “kill haq haauk" (their VroperUes) 

Hel^ that the general hypothecation was 
indefinite to be acted upon and no charge on 
their property situated in X was crea 
• (1875-77) 1 All 275 (276) (DB). 

(7) Iqramamah covenanting to grant M^ncllr 
society whenever required for building 
or Dharm-shala and empowering to take * 
refused — Held, covenant was personal but 
inoperative owing to vagueness. A lUio 
226 (228, 230) (DB). 


(8) An agreement to sell at a favourable or 
concession rate is indefinite and void for un¬ 
certainty. A 1929 Mad 243 (246) (DB). 

(9) A covenant of partnership giving one 

partv the right of specifying the share of the 
profits to be assigned to the other and afford¬ 
ing no indication as to the Proportion of losses 
which one party is to bearr intthe P a ^ Tsl, P “ 
void for uncertainty. A 1915 Lab 328 (3zy/ 

(DB). 


(10) An agreement to pay rent in cash with¬ 
out the rate bein g definitely fixed w void for 
imrertaintv A 1920 Mad 115 (116) (DB). 

[“ee also 1966 All WR (HC) 69. (Wher. 

tenant has taken possession of accommodation 
agreement of tenancy is not void for ^on-fixa- 
tion of rent and Court has )unsdiction to com¬ 
pel tenant to pay reasonable rent.) J 

(11) Agreement to lease — Commencement 

of lease not specified — Rent also to be fixed 
in future by mutual agreement — .Agreement 
held was not concluded contract which could 
be specifically enforced. (1974) 76 Bom LR 

584. 

(12) Although an agreement may otherwise 
be definite if an essential element is reserved 
for future agreement of both parties, the P r< ?" 
mise can raise no legal obligation until such 
future agreement. Thus if a party agrees to 
pay a sum of money “after deductions as may 
W agreed upon” the essential element of the 
agreement viz., the determination of the 
amount to be deducted is left to future agree¬ 
ment. An agreement of this nature has been 
described as an agreement to enter into an 
agreement and declared to be too vague to 
create a legal obligation. A 1958 Sau 122 

(124, 125) (DB). . 

(13) Where the conditions mentioned in the 
proposal asking for extension of time are so 
vague and uncertain that it is not possible to 
ascertain definitely the period for which the 
time for the performance of the contract was 
reallv intended to be extended, the agreement 
for extension must be held to be vague and un¬ 
certain and as such void under Section 29. A 
1958 SC 512 (517). 

(14) Agreement to purchase land — Purchase 
price to be paid in stages — “Proportionate 
part” of land to be conveyed on each occasion 

_ No agreement as to selection of land to be 

so conveyed — Held contract void for uncer¬ 
tainty. (1976) 1 WLR 591 (605). (Buckley 

and Orr L. JJ. and Sir John Pannycmck.) 

(15) An agreement requiring landlord to 
‘make all necessary repairs as and when de¬ 
sired* is vague and not enforceable. 1963 All 
WR (HC) 580. 

(16) Covenant for renewal in lease — Lessee 

entitled to renewal on such terms and condi¬ 
tions as may be agreed — Contract is invalid 
for uncertainty. A 1961 Madh Pra 324 (328) 

(DB). 
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(17) Where the contract does not specify a 
way of ascertaining the price, the contract is 
imperfect and incapable of being enforced. A 
19 ?6 Ker 311 (314) 00 1968 Raj LW 68. 

(18) Agreeing to serve B — Fixing of remu¬ 
neration left entirely at the discretion of B — 

/oSow?; x s enforceable. A 1966 Mad 235 
(239) (DB). 

(19) Pronote providing for payment of in¬ 
terest at rate mentioned or at rate which may 
be faxed by creditor — Agreement to pay en¬ 
hanced rate not void. A 1972 Mad 407. 

(20) A stipulation viz. all disputes about con¬ 
tracts would be subject to jurisdiction of the 
courts within Maharashtra is not void. It is 
neither vague (for non-specifying particular 
court) nor nullified as being against public 
policy. A 1973 Punj 160 (162). 

(21) Agreement to pay certain sum when 
able to pay — Held void. A 1978 Cal 221. 


3. Contracts not void for uncertainty or 
vagueness.— (1) Where an arbitration clause 
in a contract provided that “all disputes be¬ 
tween the parties arising out of contract shall 
be referred to the sole arbitration of A/B”, it 
was held that in the absence of any provision 
with regard to the choice to be made between 
A and B, the clause was invalid as being vague 
and uncertain. A 1956 Punj 205 (205). 

(2) Where the arbitration clause between the 
partners specifically provided that the partners 
might nominate arbitrators but the number 
should not exceed two and a partner appointed 
an arbitrator and called upon the other part¬ 
ners to nominate another person so that 
the two arbitrators so appointed might 
settle the differences. there was no ele¬ 
ment of uncertainty in the agreement and even 
if there was any such element, the same was 
removed by the subsequent conduct of the par¬ 
ties. It was open to the other partners to agree 
or not. ILR (1978) 2 All 173 : 1978 All LJ 
(NOC) 58 (DB). 

(3) Where a contract provides for arbitration 
by the Superintendent Engineer for the time 
being the meaning of the said clause is that 
it must be the arbitration of the Superintending 
Engineer holding that office at the time when 
the dispute arose and had to be referred. That 
being so, it cannot be said that such an arbi¬ 
tration clause is void for uncertainty. ILR 
(1952) 1 Cal 324 (326) 00 A 1958 Punj 19 (23). 

(3A) Works Contract with Government —‘ 
Held on interpretation of relevant clause there¬ 
in that it did not amount to arbitration clause 
— Did not contain any express arbitration 
agreement nor could it be implied — The 
clause vested the Superintending Engineer only 
with supervision and administrative control 
over the work. A 1980 SC 1522. (A 1947 
Lah 215, Overruled.) 

(4) No contract is void merely because no 
time for performance is specified. A 1924 All 
657 (658) (DB) eo A 1951 Mad 767 (768). 

(5) A covenant for renewal without specify¬ 
ing period and rent must be presumed to be 
for tne same period and rent as in the original 
and therefore not void for uncertaintv on that 
ground. A 1917 Cal 509 (510) (DB) 00 A 1961 
Madh Pra 324 (328) (DB). 

(61 Where there was a right of renewal in 
the agreement and the renewal clause is not 
bad for vagueness or uncertainty, Section 29 


bar for its enforcement 
Cut - L Tu 294 (305) ( DB 3 (Orissa), 
an { JJ £ m tbe agreement for reconvey- 

for hiwl n e vendor was to take a resale 
° c b . fami Jy use and not for speculative pur- 

fl950) An n t2%, 45f(DB) n0r UnCerta “' ILR 

noi S W h0 4 g f ***? actual figure of the rent has 
not been determined, if there is no uncertainty 

regarding the way in which it should be fixed 
throughout the lease, the lease cannot be said 
to be unenforceable for uncertainty and would 

(DB*) bmdmg lease * A 1944 Mad 518 (523) 

(9) A contract to sell land at a fair valua- 

Wh ? n - the y e *? no difficulty in ascertaining 
what a fair valuation would be, is valid and 
enforceable and not void for uncertainty. (1889) 

5 nn\ a 75 ^ 183) °° A 1966 Ker 311 (313). 

• i u con f r act is not void for uncertainty 
simpjy because the permission of the Khas- 
mahal authorities sanctioning transfer has not 
been obtained. A 1951 Orissa 291 (294) (DB). 

(11) Where the parties to the reference 
merely say that there was some dispute in re¬ 
gard to certain brick kiln and that die arbitra¬ 
tors were to decide the dispute in any manner 
tnev thought proper the arbitration agreement 
cannot be said to be so vague or uncertain as 
to k® unenforceable. A 1957 All 406 (408). 

j -ii here ,, y a deed of assignment the 
goodwill as well as the assets of a business are 
transferred, there is no vagueness in the de- 
scnption of the property transferred. A 1954 
Pat 280 (284) (DB). 

(13) Where the terms of contract of guaran¬ 
tee. though oral, have been mentioned with 
sufficient precision in plaint, the contract can¬ 
not be held to be uncertain or void within 
the meaning of S. 29. A 1957 Pat 256 (258). 

(14) A term in the contract of sale of goods 
which gives a party power to alter or post¬ 
pone deliveries or to cancel anv balance which 
might remain undelivered at the end of the 
contract period, does not render the contract 
uncertain and void under Section 29 ILR 
(1951) 1 Cal 420 (429). 

(15) The absence of a term in the agreement 
BS to what is to happen on plaintiff’s failure 
to purchase the property is not a circumstance 
which would render the contract void for un- 

A 19 71 SC 2192 (2196, 2197). 

(16) Where a Nattukotai Chetty impliedly 
agreed to give something extra to his agent as 
remuneration for the collection of outstandings 
left uncollected by die agent’s predecessor, but 
aid not fix a rate of percentage : Held, that in 

°f ”*e nabire of the business of Nattu- 
jeotai Ghettaes, the contract was enforceable and 
tne agent was enb'tled to a resonable amount as 

re 7?^? e «^ on - , A 1915 Mad 931 (934) (DB). 

, L-^7) Where the contract for supply of goods 
aid not mention the maximum limit of purchase, 

. was ncld that the contract was not uncertain. 

A 1916 Bom 315 (317) (DB). 

(18) Plea that die agreement was void for 
uncertainty held could not be availed of where 
the parties themselves did not regard it as 

(197) e (DB) Had aCtCd ^ !t * A 1929 Nag 194 

(19) ^ Contract subject to ‘usual force majeure 
clause — Contract is not void for vagueness 

° r /J.«x ce r tainty - A 1961 SC 1285 (1292). 

(20) An agreement that rent should be paid 
on a certain date in advance would import that 
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30. Agreements by way of wager void. — Agreements by way of wager 
are void; and no suit shall be brought for recovering anything alleged to be 
won on any wager, or entrusted to any person to abide the result of any 
game or other uncertain event on which any wager is made. a 


Section 29 —r Note 3 (contd.) 
the term of lease started to run from the date 
of payment of rent and the agreement is not 
uncertain for non-mention of date of commence¬ 
ment of lease. A 1960 All 420 (423) (DB). 

(21) Agreement to refer disputes to arbitra¬ 
tion in accordance with Rules of Mill-Owners* 
Association, Bombay — There being provision 
for reference of dispute in the rules, objection 
that agreement was void for uncertainty was 
held not maintainable. A 1959 Cal 687 (688) 
(DB). 


(22) A term in agreement to reconvey pro¬ 
perty on deposit of costs of execution of aeed 
and ‘other necessary and indispensable ex¬ 
penses’, besides purchase price — Held, that 
the words ‘other necessary and indispensable 
expenses* did not make the contract void for 
uncertainty — Such necessary and indispensable 
expenses having regard to expression ‘other* 
should be construed ‘ejusdem generis* and re¬ 
lated to execution of deed. A 1963 Cal 325 
(329) (DB). 

(23) An agreement in compromise decree to 
the effect that “each party has to sell to the 
other, respective portions of the properties 
which have come to their share as above at a 
price fixed by two members of the panchas 
when either party wants to sell its snare v is 
arbitration agreement and is not void for un¬ 
certainty as to the identity of Panchas. Having 
regard to provisions of Ss. 8 and 9 of Arbitra¬ 
tion Act tnere is no distinction between such 
case and illustration (e) of Section 29. A 1987 
Guj 81 (83, 84). 

(24) Contract to reconvey in favour of four 
persons — Person to exercise first option not 
determinable — Contract not void for uncer¬ 
tainty. A 1964 Mad 219 (220) (DB)., 

(25) Condition in a lease that lessee shall 
start construction of a house on leased plot 
within three years — It is specific enough to 
be enforceable. 1966 All WR (HC) 1. 


4. ‘Capable of being made certain”.— ( 
Under Section 29 an instrument is not void 
it is capable of being made certain. (1913) S 
Ind Cas 812 (813) 00 A 1969 Pat 114 (11' 

(DB) A 1967 Guj 81 (83). 

(2) A contract which is otherwise good bi 
omits to mention some term explicitly does ni 
become void or uncertain for that reason if tl 
uncertainty can otherwise be made certain 
certum est quod certum reddi potest. A 19£ 
Orissa 291 (294) (DB) 00 A 1979 Mad 3' 
(377) (DB). (Specific performance of contra 
— Suit for enforcement of —. Defence of coi 
tract being void or uncertainty of meaning.) 


(3) The non-fixation of the price and the 
time for the execution of a sale deed in a con¬ 
tract of sale of land, does not make the con¬ 
tract void for uncertainty under Section 29 if 
the parties have consensus ad idem with refer¬ 
ence to any essential term of the contract. A 
1951 Orissa 291 (294, 295) (DB). 

(4) In arbitration agreements the actual 
points of dispute are seldom stated. Generally, 
references are made to arbitration where dis¬ 
putes arise and the parties thereafter formulate. 


when necessary, their disputes before the arbi¬ 
trators and seek their decision on those points 
of differences. The meaning of such agree¬ 
ments is not in any sense uncertain, and even 
if there is any slight uncertainty, that is 
capable of being made certain at the time of 
hearing. A 1957 All 406 (408). 

(5) A contract to execute a kabala “contain¬ 

ing necessary stipulations” is not void for un¬ 
certainty as the “necessary stipulations’’ evi¬ 
dently mean the stipulations for sale implied 
under the law and contained in the Transfer 
of Property Act. A 1927 Cal 889 (893, 894) 

(DB). 

(6) Where a written contract for sale of land 
is silent about the price and the time for per¬ 
formance, the contract is not void for uncer¬ 
tainty if it is one that can be made certain 
within the meaning of S. 29. A 1951 Orissa 
291 (294) (DB). 

(7) Where the mortgagors described the mort¬ 
gaged property in the mortgage deed as “their 
property” and at the date of the mortgage the 
mortgagors had specific interest in the mort¬ 
gaged property, it was held that the words 
were sufficiently certain, or at any rate were 
capable of being made certain. (1890) 12 All 
175 (178, 179) (DB). 

(8) A contract to grant a renewal of a lease 
on such conditions as shall be reasonable and 
proper at the time of such renewal is not void 
for uncertainty. A 1927 Mad 513 (515) (DB). 

(9) Where the indigo cakes mortgaged were 
described as those to be manufactured from the 
crops to be grown on lands of the Pupri Factory 
from the date of the execution of the mortgage 
up to the date of its being paid off. held that 
there was no vagueness as to the indigo cakes. 
(1904) 31 Cal 667 (678) (DB). 

(10) Agreement between landlord and tenant 
to adjust cost of new construction to be made 
by tenant against rent — Amount to be spent 
not fixed — Agreement not void for uncer¬ 
tainty. A 1963 All 248 (249). 

(11) If there is no statement in contract re¬ 
garding the price to be paid the law allows a 
standard of reasonableness. Accordingly a fair or 
reasonable price is recoverable on the basis of 
a term to be implied in the contract and con¬ 
tract is enforceable. A 1966 Ker 311 (313). 

(12) In contract of sale of goods the parties 
may agree that the price of goods may be fixed 
by a third person who would be valuer —. 
Such contract is valid since fixation of price by 
valuer makes it certain and enforceable. ILR 
(1970) 2 Delhi 92. 

(13) A agreeing to serve B —, Service not to 
be gratuitous — Remuneration to be fixed by 
B — Contract is enforceable and the rate of 
remuneration to be fixed must be fair and rea¬ 
sonable. A 1966 Mad 235 (239) (DB). 

SECTION 30 — SYNOPSIS 

1. Scope. 

2. Wagering contracts. 

3. Burden of proof and evidence, 

4. Speculative contracts. 

5. Satta transactions. 

6. Teji Mandi transactions, 

7. Badni transactions. 
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Exception in favour of certain prizes for horse-racings- This section shall 
not be deemed to render unlawful a subscription or contribution, or agree¬ 
ment to subscribe or contribute, made or entered into for or toward any plate, 
prize or sum of money, of the value or amount of five hundred rupees or 
upwards, to be awarded to the winner or winners of any horse-race. 

Section 294A of the Indian Penal Code not affected.—Nothing in this sec¬ 
tion shall be demeed to legalize any transaction connected with horse-racing, 
to which the provisions of Section 294A of the Indian Penal Code apply. b 

[Malaysian Contract Act 1950, S. 31.] 

[a] Cf. S. 18, English Gaming Act, 1845. 

[b] See the Avoiding Wagers (Amendment) Act, 1865 (Bom. Act 3 of 1865) which 

has been extended to the then Bombay State (i.e. Maharashtra & Guiarat 
now) by Bombay Act 21 of 1959. 


Section 30 — Synopsis (contcL) 

8. Lotteries. 

9. Chit funds. 

10. Patta patti contracts. 

11. Sale and purchase of share#. 

12. Insurance contracts. 

13. Nazar an a transactions. 

14. Other illustrative cases. 

15. Wagering agreements are not illegal. 

16. Promissory note given in consideration w 

wagering transaction. 

17. Suits relating to recovery of deposit, win¬ 

nings or losses. 

18. Collateral agreements. 

19. Wagering contracts by agents. 

20. Pakka adatiya transactions. 


1. Scope.— (1) There is no distinction be; 
tween the expression “gambling and wagering 
in the English Gaming Act 1845, and the ear¬ 
lier Indian Act XXI of 1848 and the egres¬ 
sion ‘by way of wager” used in Section 30 ot 
the Indian Contract Act (9 of 1872). (1902) 29 
Cal 461 (467) (PC) °* A 1917 Low Bur 18 

( 20 ). ., 

(2) Section 30 makes a wagering contract void 

ab initio and to such a class of contracts Sec¬ 
tion 65 has no application. A 1918 Mad 163 
(163) (DB) °° 1966 Jab LJ 399 ®° ILR (1961) 
11 Raj 390 (DB) A 1959 SC .781 <792b 

(Though wagering contracts are void they are 

not forbidden by law.) 

(3) Section 30 requires that there must be 

at least two parties, the agreement between 
them must be by way of wager and further 
both sides must be parties to that wage . ( 

28 Bom 616 (621) (DB) °° A 1925 Bom 79 

(83) (DB). , ... .. 

(4) Section 30 is open to the reproach that 
has in fact encouraged the prec;se evil it woijd 
strike at, for as long as the dishonest gambler 

knows that he can evade . ,^ en Jjv 

loses he is certain to go on gambling with 
utmost recklessness. (1910) 7 Ind Cas 605 
(668) (Bom). 

2 Wagering contracts.— (1) A wager is a 
promise to give money or money s worth upon 
the determination or ascertainment of an un¬ 
certain event. There must be mutual chances 
of gain and loss and the parties must contem¬ 
plate the determination of an uncertain event, 
as the sole condition of their contact. A 1935 
Mad 195 (136 137). (Quoted from Ansan s 

Contract) •• A 1926 Oudh 202 (207, 208) 
(1913) 15 Bom LR 85 (93) •• (1910) 8 Ind 

Cas 500 (500) (Oudh). 


(2) Wagering contract is a mixed one depend¬ 
ing upon law as also on facts. ILR (1972) 1 
Cal 647 (SB). 

(3) The essence of gaming and wagering is 

that one party is to win and the other to lose 
upon a future event, which at the time of con¬ 
tract is of an uncertain nature. A 1923 Nag 
291 (292) 90 (1951) 2 Mad LJ 393 (394) 

(1904) 28 Bom 616 (621) (DB). 

(4) The essence of wagering contract is that 

neither of the parties should nave any interest 
in die contract other than the sum which he 
will win or lose. A 1935 Mad 135 (136) 99 

1966 Jab LJ 399 °° A 1960 Punj 471 (473) 

(DB). 

(5) To constitute a wager, the transaction be¬ 
tween the parties must “wholly depend on the 
risk in contemplation** and neither must look 
to anything but the payment of money on the 
determination of an uncertainty. (1885) 9 Bom 
358 (363) (DB). 

(6) The test as to true character of a trans¬ 
action is comparison between magnitude of 
transaction ana capacity of person who seeks 
to have it declared a wager. (1910) 12 Bom 
LR 1062 ,(1066). 

(7) To bring a contract under Section 30, 

it is necessary that the common intention of 
both parties was that no delivery or acceptance 
shall take place and that the mere difference 
in price shall be paid; but if only one of the 
parties intends that no delivery shall take place, 
the contract is not vitiated. A 1922 Pat 220 
(221, 222) °° A 1917 PC 101 (102) 09 A 1958 
Andh Pra 438 (440) (DB) 99 A 1958 Cal 703 
(706, 707) (DB) 99 A 1957 Madh Pra 194 (198) 
(DB) 99 (1953) ILR (1953) 3 Raj 815 (823) 

(1951) 2 Mad LJ 393 (394) 99 A 1942 All 170 

(174) (DB). (Option to demand delivery or ac¬ 
ceptance does not take the transaction but ot 
wagering contract.) °° A 1937 Nag 345 (351) 

(DB) 99 A 1934 Nag 129 (130) 99 A 1930 Nag 
273 (276) (DB). (Whether a contract is a wager¬ 
ing one depends upon the intention of the par¬ 
ties at the time of the contract.) ®° A 1930 
Nag 111 (113) 09 A 1929 Bom 157 (170) (DB) 
•* (1910) 34 Bom 519 (523, 524) (DB) 99 (1909) 
11 Bom LR 997 (1004) 99 (1908) 1908 Pun Re 

No. 74, p. 341 (.342, 343) (DB) 09 (1907) 9 

Bom LR 125 (138) 99 (1903) 5 Bom LR 503 
(505) 90 (1902) 29 Ca! 461 (467) (PC) 09 (1899) 
1 Bom LR 263 (266). (Both sides must clearly 
understand not only that no delivery is ordi- 
narily to be given or taken but that none could 
even be asked for under any circumstances 
Mere guess is not enough.) (1894) 17 Mad 
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480 (491) (DB) 00 (1885) 9 Bom 358 (362) 
(DB) 00 (1961) 2 Andh WR 304 : 1961 Andh 
LT 901. (Mere mention, of time and place of 
delivery in the contract does not take die con¬ 
tract out of wagering contract.) 00 A 1960 Cal 
• 261 (262) : 63 Cal WN 745 00 A 1959 SC 781 
(784) 00 A 1959 Raj 27 (31) (DB) 00 1971 Raj 
LW 476 : 1971 WLN (Part I) 182. (The mere 
fact that the transactions were extravagantly 
out of proportion of one’s own resources would 
not be enough to prove the wager.) 

(8) The common intention of the parties may 
be express or may be implied from the course 
of dealings and other circumstances on record. 
A 1957 Madh Pra 194 (198) (DB). 

(9) The intention of the parties is to be 
gathered from the position of the parties and 
the history of dealings. A 1925 Lah 564 (564) 
# ° 1961 Andh LT 901. 

(10) The question whether the transactions 
between parties were wagering transactions, is 
one of fact. A 1942 PC 19 (20) 00 A 1938 
Bom 44 (46) (DB) 00 (1906) 30 Bom 83 (89) 
*° (1894) 17 Mad 480 (491) (DB). 

(11) What has to be proved in order to 

establish that a transaction was a wagering one 
Ls the fact that it was agreed between the par¬ 
ties that no delivery was ever to be demanded 
or given. -A 1954 All 789 (795) (DB) 00 A 
1956 Madh B 38 (39) 00 Madh BLJ 1955 
HCR 788 (789, 790) 00 A 1954 Raj 24 (25) 

(DB) 00 A 1950 All 352 (354) 00 A 1924 Nag 
290 (292). 


(12) If a contract is wagering in its inception 
the mere fact that in certain contingencies deli¬ 
very could be asked for would still not render 
the contract enforceable. A 1926 Mad 320 
(331) (DB). 


(13) The fact that in respect of some of the 

contracts goods were actually delivered is no 
ground for assuming that the other contracts 
were real transactions and not mere agreements 
to adjust differences. A 1928 Mad 326 (329) 

(DB). 

(14) The mere fact that, on settlement of 
some contracts the differences were entered in 
the books does not establish that it was the in¬ 
tention of the parties not to call for and give 
delivery. A 1958 Andh Pra 427 (434) (DB). 

(15) Where it appeared that the sale price 
was tar beyond the means of the parties, and 
that no attempt was made to complete the 
transaction bv delivery of goods; Held, that 
carries intended, not an actual transfer of goods, 
but a mere adjustment of prices according to 
fluctuation of market rate, and that the agree- 

was a wagering contract. A 1910 Lah 
329 (330). 


(16) That there has been no delivery but 
only payment of differences in numerous other 
transactions between the parties is not enough 
to rebut the evidence against the contract be¬ 
ing a wagering one. A 1924 Nag 290 (291). 

(17) The mere fact that during the course 
•f dealings between the parties no delivery was 
actually made is not alone sufficient for hold¬ 
ing that contracts were wagering. A 1953 Sau 
141 (142, 143) •• A 1957 Madh Pra 138 (142) 
(DB). 


(18) Where the terms of the contract between 
the parties have not been proved the mere fact 
that in the past delivery was never demanded 
is not a circumstance from which a necessary 
inference can be drawn that the differences 
only should become payable. A 1960 Punj 
471 (472, 473) (DB). 

(19) The mere fact that delivery was in fact 
not given in numerous other transactions, or in 
a particular case does not prove that it was 
not given because of an agreement to that 
effect or that there was a term in the original 
contract to that effect. In every case the 
terms of the contract or of the agreement have 
to be proved. A 1956 Madh B 38 (39). 

(20) Where there is no evidence in the case 
that the parties did not intend to give or take 
delivery of specific goods sold, and where dur¬ 
ing a number of transactions the parties had 
actually given delivery and taken delivery and 
if towards some part of the goods there was 
no actual delivery but adjustment of claims —• 
These circumstances would not vitiate the 
transactions as being by way of wager. A 1952 
Hvd 95 (97). 

(21) The parties will not be allowed to 
‘camouflage* their transaction by getting it up 
as ‘delivery’ transaction when, in fact, it was 
never their intention that it should be such. 
A 1954 All 789 (795) (DB) 00 A 1960 Punj 
471 (473) (DB). 

(22) The mere fact that the parties unneces¬ 
sarily proceeded to provide for the consequence 
of the breach namely, payment of loss by one 
partv to the other in the case of fluctuations 
in the market price would be no indication 
that there was a wagering transaction. (1951) 
2 Mad LJ 393 (394). 

(23) Where the terms of a contract establish 
that delivery of goods was contemplated and 
in fact the buyer was called upon to take 
delivery of the goods and it was only when he 
failed to comply with that demand that the 
goods were sold at his risk and compensation 
claimed by way of difference between the 
prices, the contract cannot be held to be a 
wagering contract. A 1958 Andh Pra 216 (217) 
(DB). 

(24) A subsequent agreement to the effect 
that buyer has no right to demand delivery and 
the seller is no longer obliged to give delivery 
does not make the contract a wagering one 
A 1930 Nag 111 (113) 00 A 1958 Andh Pra 
438 (440) (DB). 

(25) There Ls no authority for the proposition 
that because under the terms of a contract an 
obligation to pay or receive differences may 
arise on the happening of a particular event, 
the contract is void as a wager if that event 
does not happen. Such a result would he in¬ 
consistent with the principle underlying S. 57 
of the Contract Act. (1910) 34 Bom 519 (533) 
(DB). 

(26) Persons in a position to carry out con¬ 

tract at the time of making contract or at the 
time of performance — Contract is not neces¬ 
sarily wagering contract even if contract pro¬ 
vides for alternative of receiving or paving on 
differences instead of actual delivery. A 1922 
All 360 (361) (DB) °° A 1925 Bom 115 (117) 

(DB). 


"A” Id the citations stands for AIR 
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(27) A contract containing a condition that 
one of the parties becoming unable from pecu¬ 
niary circumstances to perform the contract 
shall not put an end to it but if contract be 
beneficial to that party, damages shall be 
ascertained and paid then and there to the 
party, is not of the nature of gambling trans¬ 
action. (1905) 7 Bom LR 154 (156). 

(28) Although a contract may have the ap¬ 
pearance of a wagering contract, if there was 
an intention on the part of one party to make 
delivery of the goods and an intention on the 
part of the other party to accept that delivery* 
they clearly bring themselves out of the mis¬ 
chief of S. 30. A 1944 All 196 (197). 

(29) Seller may, technically speaking, be said 
to deliver goods to his buyer by giving him a 
delivery order on a certain person but just as 
mercantile contracts for payment of differences 
so also delivery orders may be used and pass¬ 
ed from hand to hand amongst persons who 
have no other intention than that of adjusting 
differences amongst themselves. (1913) 15 Bom 
LR 750 (760, 761). 

(30) There must be actual delivery or trans¬ 

fer of the commodity itself in order to take 
the transaction out of the definition of specu¬ 
lative transactions in Expln. 2 of S. 24 (1) of 

the Income-tax Act (1922). A 1968 Cal 253 
(256) (DB). 

(31) Mere agreement to engage m speculation 
on the rise and fall in prices of goods is not 
necessarily a wagering contract. A 1975 SC 
1223. 

3. Burden of proof and evidence.—- (1) The 
burden of proving that a particular contract 
was a wagering contract lies on the party which 
alleges the contract to be a wagering contract. 

A 1954 Raj 24 (25) (DB) 00 A 1957 Madh Pra 
138 (141) (DB) °° A 1956 Madh B 38 (39) 00 
ILR (1954) 4 Raj 346 (351). (Absence of de¬ 
fendant is not enough for dismissal of 
put forward by him, if Court is satisfied that 
transaction was of wagering nature.) (Idol) 

2 Mad LJ 893 (394) 00 A 1937 Nag 345 (352) 
(DB) °° A 1934 Nag 129 (130) 00 A 1924 

Nag 290 (291) 00 A 1923 Bom 458 (459) (DB) 
•° (1906) 30 Bom 83 (89) °° (1894) 17 o Mad 
480 (491) (DB) 00 1961 Andh LT 901 # A 
1961 Raj 52 (57) (DB) 00 A 1960 Punj 471 

(47 (2) Person alleging a transaction to be a wager¬ 
ing contract must show that urnder terms of 
arrangements no goods were to be ^ken or 
delivered under the forward contracts but that 
the contracts were to result merely in the pay¬ 
ment of differences. (1939) 

(417) (PC) 00 A 1921 Sind 99 (99) (DB). 

(3) To determine whether a contract is a 
wagering contract or not the substance of the 
matter is to be regarded and if there is no 
other purpose in the contract * a " that °j 
wi (rerinc or gaming it is void. A 1930 Maa 
135 (137) °° A 1925 Mad 330 (330, 331) (DB). 

(4) In order to deduce the existence of 
wagering contract the proved or admitted facts 
must be of such a nature as to show that they 
are incompatible with a lawful contract. A 
1934 Nag 129 (130). 

( 5 ") The whole transaction and its nature have 
to be looked at for the purpose of determining 
the Question whether the contract is one by 
way of wager. (1951) 2 Mad LJ 393 (394) •• 
ILR (1961) 11 Raj 390 (DB). 


(6) Court should lean towards a construction 
favouring the validity of the contract rathei 
than its illegality. A 1925 Bom 115 (118) (DB). 

(7) The Courts must look to surrounding 

circumstances besides the terms of original con¬ 
tracts indicating die original agreement be¬ 
tween the parties. Common intention to wage* 
must be established as also the common inten¬ 
tion that there was to be no actual delivery 
but only payment of differences. A 1934 Nag 
129 (130) 00 A 1954 Raj 24 (25) (DB) 00 A 
1942 All 170 (174) : ILR (1942) All 289 (DB) 
00 A 1938 Bom 44 (46) (DB) 00 A 1933 Cal 
759 (766) °° A 1921 Cal 362 (362) (DB). 

(Court is bound to scrutinize with suspicion the 
defence of wagering contract set up by defen¬ 
dant, who has accepted payments in successful 
dealing but has recourse to plea of wagering 
contract when transactions end in loss.) 00 A 
1914 Bom 319 (320) : 38 Bom 204 (DB) 

A 1965 AP 136 (141) (DB) 00 1961 Andh LT 
901 00 A 1960 Punj 471 (473) (DB) A 1960 
Raj 296 (301). 

(8) The party who sets up that an agreement 
is void by way of wager, should be allowed to 
let in oral evidence to prove that it is so. 
(1905) 32 Cal 437 (442) (FB) 00 A 1938 Bom 
44 (46) (DB) 4,0 (1894) 17 Mad 480 (491) (DB) 

(9) Court will not allow party, setting up 
defence of wagering, to interrogate his oppo¬ 
nent generally as to his business transaction 
apart from the one in question. (1913) 37 Bom 

34 (10) 3 The Court must for itself find out what 
were primary intentions of the parties when 
they entered into transaction in question be¬ 
fore it and must not be misled by the mere 
protestation of one of the parties as to his real 
intentions. (1907) 9 Bom LR 125 (137) 

(1913) 37 Bom 264 (277). 

(11) If the terms of the contract have been 
proved and they show on their face that deli¬ 
very was to be given or taken and it is alleged 
by the defendant that it was agreed that the 
term about delivery was not to take effect but 
that differences alone were to be paid, then 
the fact on non-delivery, coupled with certain 
other facts, may induce the Court to believe 
the defendant instead of the plaintiff. A 1950 
All 352 (354) 00 A 1954 All 789 (795) (DB). 

(12) Where Court on consideration of entire 
evidence records clear finding that transaction 
was by way of wager question of burden of 
proof remains no longer material. A 1967 Cal 
25 (29) (DB). 

4. Speculative contracts.— (1) There is no 
law against speculation as there is against 
gambling. A 1922 Bom 66 (68) 00 A 1958 

Andh Pra 438 (440) (DB) 00 1947 Jaipur LR 
283 (284, 285) 00 A 1938 Bom 44 (46) (DB). 

(2) Mere speculation, where it does n°| 
amount to wager, is not apart from special 
legislation, illegal. A 1954 Mad 699 (702) 
(DB). 

(3) A speculative contract is not necessarily 

a wagering contract. A 1923 All 278 (276/ 

(DB) °® A 1917 PC 101 (102) 60 A 1938 Lab 
781 (783) (DB) °° A 1922 Pat 220 (222). 

(4) The mere fact that contracts are highly 
speculative is not sufficient in itself to render 
them void as wagering contracts; to produce 
that result there must be proof that the co- 
tracts were entered into upon the tej ms *_ 
performance of the contracts should no 
demanded but that differences only should be* 
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come payable. A 1928 PC 30 (32) 00 1953 

Raj LW 110 (112) 00 A 1952 Trav-Co 435(436, 
437) (DB) 00 A 1934 Nag 129 (131) 00 A 1929 
All 890 (893) (DB) 00 A 1929 All 134 (138) 

(DB) 00 A 1961 Raj 52 (57) (DB) 00 ILR 

(1961) 11 Raj 390 (DB). 

(5) Speculation forms sometimes an element 
in many transactions relating to the sale and 
delivery of goods at a certain rate owing to 
market fluctuations. But existence of such an 
element does not make the contract void; as it 
may be accompanied by a real desire by vendor 
to sell and buyer to purchase. Where such an 
intention exists the contract is not a wagering 
contract. A 1924 Oudh 186 (186). 

(6) Even if one party to a contract were a 

speculator who never intended to give delivery 
and that fact was known to other party, yet in 
the absence of any bargain or understanding 
express or implied that the goods were not to 
be delivered, that would not convert a con¬ 
tract otherwise innocent into a wager. A 1956 
Madh B 38 (39) 00 A 1938 Lah 781 (783) 

(DB). 

(7) As far as the distinction between specu¬ 
lation and gaming is concerned, it makes but 
little difference whether the commodities are 
actually paid for and held with a view to sell¬ 
ing again at a profit or whether the matter is 
arranged by a resale before the time of deli¬ 
very. Such dealings are perfectly legitimate. 
Gaming and wagering contracts, on the other 
hand, are not really dealings at all. They may 
take the form of purchases and sales but they 
are in fact mere bets on the market prices on 
commodities at a future date. (1951) 2 Mad 
LJ 393 (394) 00 A 1937 Nag 345 (351) (DB). 

(8) The distinction between contracts which 
are legitimate and genuine trading transactions 
of a speculative character and contracts which 
are simply gaming and wagering transactions, 
is frequently a narrow one and difficult of de¬ 
termination even after the examination of the 
parties concerned, the course of the business 
and the nature of the contracts. A 1931 PC 
136 (140) 00 A 1921 Sind 99 (99, 100) (DB). 

(9) If there existed an agreement between 
fhe parties at the time when the contract was 
brought about between them by the broker, the 
broker is the best person to give the best evi¬ 
dence as to what exactly were the terms of the 
contract, whether it was speculative or merely 
a wagering. (1951) 2 Mad L.T 393 (395). 

(10) Every forward contract is to some ex- 
. nt speculative but merely on that account it 
>s not necessarily a gambling one. A 1956 
Madh B 38 (39) 00 fl955) 7 Sau LR 172 (175) 
qoo A ,J 2 61 SC 268 (27 °) °° H.R (1961) 11 Raj 

Forward contracts for purchase and sale 
., ?°ods are legitimate commercial transactions 
though speculative. They may be wagering 
r gambling transactions. When there is bar¬ 
gain tor differences they are wagering contracts, 

_ ven it one party has option to demand deli- 
^rv. In spite of the terms of the contract, ex- 
e V , nct> may’ establish the common in- 

. Jon of both parties that there was to be no 

iverv but only to take differences according 

Tw nSe i_ ° r . ! ' n P r * ces on date of delivery, 

nf j n established that substantial parts 

t r ****? were actually taken delivery' ofT the 
action may' be taken to be genuine com¬ 


mercial transaction. A 1941 Cal 341 (344, 

345) (DB) 00 A 1956 Madh B 38 (39) 00 A 

1956 Mad 110 (111) 00 A 1965 AP 136 (139) 
(DB) 00 A 1962 Andh Pra 350 (354) (DB) 00 
A 1961 Madh Pra 57 (60) 00 A 1960 Punj 471 
(473) (DB) 00 A 1960 Ker 122 (123) (DB). 

(Transaction in nature of forward contract — 
Delivery of goods to pass under each sale and 
purchase — Held, transactions were not merely 
in nature of speculation on difference in prices.) 

(12) An agreement of a forward sale con¬ 

taining a provision for delivery and resale to 
the first party of the same quantity as that of 
the previous transaction before the date of that 
transaction and at the rate prevailing on die 
date of the resale though highly speculative 
does not amount to a wagering contract. A 
19$6 Rang 319 (323) (DB). (Contract held 

highly speculative.) 00 (1966) ITR 154 (169) 

(Cal). 

(13) Vendor agreeing to sell what he has not 
and may never have — Price fixed upon cal¬ 
culation of risk taken by purchaser for sum for 
below real value — Contract is eminently spe¬ 
culative, not to say gambling one. (1967-69) 
12 Moo Ind App 292 (308) (PC). (Purchaser 
retaining part of price until risk is determined 
— Risk contracted is pro tan to diminished and 
contract becomes incapable of being performed.) 

(14) Pakka Adatia entering into forward con¬ 
tract which is banned by law — Amounts to 
breach of Section 15 of Forward Contracts (Re¬ 
gulation) Act (1952). A 1967 SC 986 (990). 

5. Satta transactions.— (1) The transactions 
of the nature where parties speculate on the 
varying rate of the goods are not satta. A 
1956 Hyd 131 (133) (DB). 

(2) A satta transaction need not be a gambl¬ 
ing transaction if either of the parties intends 
to make delivery of the goods in case of breach 
of contract.. It can be a gambling transaction 
only if it is the common intention of both the 
parties that in no event would delivery take 
lace and that only differences would be settled 
etween them. A 1956 Hyd 131 (133) (DB). 

6. Teji Mandi transatcions.— (1) Teji Mandi 

contracts are not presumed to be wagering con¬ 
tracts in the absence of evidence to the con¬ 
trary. A 1926 PC 119 (120) A 1937 Nag 

345 (352) (DB) 00 A 1925 Bom 79 (82) (DB) 
•° A 1922 Bom 408 (409) (DB) •• A 19*2 
Bom 66 (70). 

[But see (1913) 37 Bom 264 (272). (Teji 

Mandi transactions must be regarded as wager¬ 
ing ones. The onus of proving the contrary 
vi , on party' alleging so.) ] 

(2) The transaction may be a bet on the rise 
of the market and if the intention of both par¬ 
ses was not to deliver but merelv to pay the 
difference between the teji and the market 
rate on the day of settlement the contract would 
be void under Section 30. A 1914 Low Bur 
183 (184. 185). 

7. Badni transactions-(1) In absence of 

common intention to wager there can he no 
badni or wagering transactions. Liabilities in¬ 
curred on badni transactions are unenforceable. 
A 1928 Lah 420 (421. 422) (DB). 

(2) Where transactions included sales and 
purchases bv the same dealers for a fixed data 
coupled with failure to deliver in practically 
all cases : Held that the transactions were 
badni. A 1928 Lah 420 (421, 422) (DB). 
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(3) Where the contract for sale of 


(3) Where the contract for sale of goods 
specifically provides that the goods would be 
cfelivered after weighing them and the pur¬ 
chaser asks for delivery and is not replied that 
delivery was not contemplated, the mere fact 
that the contract involved very large quantities 
of the goods does not make the contract a 
badni transaction though they are highly spe¬ 
culative forward contracts. A 1929 Lah 689 
(690) (DB). 

(4) Where the transactions which parties en¬ 

tered into are beyond their means and there is 
no intention on the part of either contracting 
party from the very Beginning to give or to 
take delivery, the transactions are badni and so 
void. A 1929 Lah 375 (376). * 

8. Lotteries.— (1) Transaction between defi¬ 
nite number of persons — Each to contribute 
rupee 1 for first week — On week end prize* 
drawn —- A prize winner getting gramophone 
out of transaction — Remaining subscribing 4 
annas more for next week and drawing made 
next week end — Prize winner getting gramo¬ 
phone and dropping out — Similar drawings 
continuing for 20 weeks — Remaining sub¬ 
scribers each then getting one gramophone —- 
Held that no offence under Sec. 294-A, Penal 
Code was committed and since each one got 
his money’s worth, though some got less and 
some more by lot and since there was no invi¬ 
tation to public to join, the transaction did not 
amount to wager. A 1934 Mad 136 (137). 

(2) An agreement to decide a suit by lottery 
is void ab initio as being one by way of wager 
and opposed to public policy. (1909) 5 Nag 

LR 107 (110). M , __ _ 

(3) Effect of Government sanctioning lottery 

is that no prosecution would lie in respect 
thereof. But the sanction does not affect civil 
law relating to lotteries — Agreement to pur¬ 
chase ticket of such lottery is void. A lyi/ 
Bom 138 (140). 

(4) Lottery and wagering contracts are twd 
distinct things. A scheme may amount to a 
lottery though none of the competitors is a 
loser. If the subscribers have purchased a 
chance of winning a prize the scheme would 
be a lottery, whether the prizes are paid cir¬ 
cuitously from the interest earned on the sub¬ 
scribers’ contributions or are paid directly from 
those contributions A lottejr is not m British 
India unlawful in the sense that it £ prohrluted 
by law. It is only in relation to Sec 294-A, 
Penal Code, that it becomes illegal. A 1SMW 
Mad 225 (227, 228, 229, 244) (FB). 

(5) Sale of a share in sweepstake ticket after 
that ticket has drawn a horse, for a definite 
amount, is not a wager and is not opposed to 
public policy and the vendee can enforce the 
payment of his share in the prize money. A 

1914 Lah 72 (73) (DB) 

(6) Lottery can come if at all, under the 

group ‘wagering contracts’ — Such ^tracts 
dough void are not illegal — Hence lott *2 
ticket does not cease to be a valuable security 
merely because the winning is not 
be recovered through Court of law. 1970 Ker 

LT 358 : 1970 Ker LJ 193. 

9, Chit funds.—» (1) Where an agreement 
provides that winners are to get prizes and 
subscribers to get refund of c^tnb^ wife- 
out interest in the end and the promoter to 
retain only interest, it was held the chit fund 


twd 
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is not a wagering agreement. A 1927 Mad 
583 (585) (FB). 

(2) Though kuri, as ordinarily conducted in 
Malabar is not lottery, yet if ^ome subscribers 
obtain as prizes amounts which are in excess 
of the amounts subscribed by them, it comes 
within definition of lottery and suit to recover 
money paid for such lottery is not enforceable. 
A 1919 Mad 139 (139). 

(3) Chit fund with arrangement for payment 
of prize every month by casting lots, was held 
illegal as lottery. A 1925 Mad 281 (282) (DB). 

(4) Kuri transaction — Successful bidder 
executing mortgage under terms of kuriwari, 
for due payments of remaining instalments --i 
Liability on mortgage, incurred on date of its 
execution — The mortgage bond cannot be re¬ 
garded as only affirming the pre-existing liabi¬ 
lity of the successful bidders as subscribers to 
the kuri chit to pay their subscriptions accord¬ 
ing to the instalments fixed in the Kuriwari 
A 1941 Mad 231 (233) (DB). 

10. Patta patti contracts.— (1) The patta and 
patti contracts are highly speculative but not 
opposed to public policy as wagering contracts. 
A 1934 Nag 129 (130) 00 A 1928 PC 30 (32). 

11. Sale and purchase of shares.— (1) Quick 
nnrchase and sale of shares and commodities 


purchase and sale of shares and commodities 
on the exchange market and earning or losing 
the difference is not itself illegal. There should 
be proof that there were actual particular com¬ 
modities and shares to be purchased and sold. 
As long as there are particular shares to be 
transacted in, there was nothing illegal in that 
business. A 1950 Kutch 24 (27). 

(2) A pronote for amount advanced by the 
share brokers on behalf of the defendants in 
the transactions of purchases and sales or shares 
which they made for the defendants is not for 
an illegal consideration although the purpose 
for which the advances might have been uti¬ 
lised may be unlawful. A 1950 Kutch 24 (27). 

12. Insurance contracts.— (1) In India an in¬ 
surance for a term of years on the life of a 
person in which the insurer has no interest is 
void as wagering contract under Section 30. 
C99) 23 Bom 191 (210) 00 A 1941 Lah 33 (35, 
86) (DB). (Person effecting insurance on his 
younger brother’s life, held had no insurable 
interest, and hence the insurance contract was 
void under Sec. 30 and Sec. 23.) 00 A 1966 
All 474 (477). 

(2) Section 30 is applicable to insurance poli¬ 
cies. A 1966 All 474 (477). 

(3) Where under the terms of the Policy 
the insurer binds himself to indemnify the in¬ 
sured only when due to an accident die insur¬ 
ed suffers and has to pay some money it can¬ 
not be said that the payment by the insurer I* 
based on a stake. A 1973 All 357 (360). 

(4) Insurance contract —r _ Joint life pel *& 
— Suicide clause with stipulated period —* 
Suicide committed after such period —» Policy 
if becomes void — Claim by survivor if defeat¬ 
ed as opposed to public policy. (1975) 79 Cal 
WN 246. 

13. Nazarana transactions.—* (1) The Naza- 
rana or Gali transactions are by themselves not 
necessarily wagering transactions. They _ 
similar to the Teji-mandi contracts. A 1957 

Madh Pra 138 (140, 141) (DB). _ __ 

(2) What are known as nazarana contracts 
in the Punjab are not necessarily wagering con¬ 
tracts. A 1932 Lah 356 (358) (DB). 
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(3) The party who pleads that Gali and 
Nazarana transactions are wagering in nature 
has to prove this fact. A 1957 Madh Pra 194 
(198) (DB). 

14. Other illustrative cases.— (1) Where 
under a contract for purchase of rubber 
coupons the buyer was entitled to delivery of 
coupons purchased and formal tender of 
coupons purchased was in fact made to him : 
Held that the contract was not a wagering con¬ 
tract. A 1946 PC 63 (64). 

(2) K owed money to N in respect of betting 
transaction. N demanded the money and on 
K’s refusal threatened to post him under Ran¬ 
goon Turf Act. K then gave N a cheque post¬ 
dated and requested him not to present it and 
promised to make the payment on a certain 
date. N did not post K as he could have done. 
Held that there had been good consideration 
for the passing of the cheque in the fact that 
N refrained from posting K and that there 
was nothing in Section 30 which made a pro¬ 
mise basea on such consideration illegal. A 
1929 Rang 241 (242) 00 A 1923 Cal 445 (448, 
449). 

(3) The sale of a growing crop for cash is 
not gaming or wagering. A 1923 Nag 291 
(292). 


(4) The tenant of a field agreed to allow 

another to pick the cotton crop of that field in 
exchange for a promise to deliver 2 3/4 khan- 
dis of cotton at the time of picking. Held, 
that this was not wagering contract. A 1923 
Nag 291 (291). ' 

(5) Contract to deliver certain documents to 
a party to a suit for a certain amount if the 
suit were compromised, but if .the party won 
the suit, four-tinnes the amount was agreed to 
be paid. Held, the transaction was not a 
wager but only a contingent contract and was 
enforceable. A 1935 Mad 135 (137). 


(6) Where under a contract for purchase of 
rubber coupons the buyer was entitled to deli¬ 
very of coupons purchased and formal tender 
of coupons purchased was in fact offered to 
him. Held that the contract was not a wager¬ 
ing contract. A 1946 PC 63 (64). 

(7) Merchant buying goods in Japan and 
desirous of paying for them in Rupees and not 
m Yen, entered into contract with Bank — 
Contract taking form of purchase of Yen to 
be delivered during specified period at fixed 
ra . ~ Bank covering itself by Yens purchased 
against Yens sold — It was held that trans¬ 
actions were genuine and not wagering con¬ 
tracts. A 1936 Rang 269 (271) (DB). 

(8) Where two wrestlers agreed to play 
match on condition that party not appearing 
was to forfeit a certain sum and that winner 
was to receive certain amount out of gate 
money, the contract held was not wagering 
one. A 1931 Bom 264 (265) (DB). 

(9) The purchase of option or right to call 
tor shares is not necessarily wagering contract; 
test is whether in such contract, differences only 
are intended to be paid : so also double option 
is not more necessarily gamble than single 
option. Contract is not wagering contract un¬ 
less neither of parties intends to give or take 
de l v i^- A 1914 Low Bur 183 (188, 189). 

UO) Where a contract for purchase of salt 
successively transferred from one to another 
every transferee paying the amount of profits,’ 


and delivery was likely to be much delayed 
and the actual date of delivery was doubtful : 
Held that contract was one by way of wager. 
A 1925 Lah 564 (564). 

(11) Transactions of sale and purchase — 
No delivery — Only one khata for all trans¬ 
actions — Panchayat fixing artificial rates for a 
certain day — Khata not showing loss or pro¬ 
fit — The transactions held wagering ones 
A 1934 Lah 85 (86) (DB). 

(12) Where the parties to arbitration ' con¬ 
tract that neither they nor their witnesses shall 
give evidence and the arbitrators cannot fairly 
use judicial discretion in the absence of evi¬ 
dence, the submission merely amounts to wager 
and is invalid. (1913) 7 Sind LR 113 (115). 

(13) A lent a sum of money to B on the 
risk or security of a ship belonging to B undei 
sail to Nicobar from Negapattam. ’ B stipulated 
that as soon as the ship returned back after 
its voyage he would repay the amount with 
interest. The ship having been lost in the 
voyage A sued B for recovery of the amount. 
Held that the agreement was one by way of 
wager and therefore the suit was liable to be 
dismissed. (1902) 25 Mad 561 (566). 

(14) The transactions of kacha khandi are 

gaming or wagering. A 1929 Bom 157 (165) 

(DB). 

(15) A contract entered into by a Sirdar as 
mentioned in Sec. 131 (a) of the U. P. Zamin- 
dari Abolition and Land Reforms Act (1 of 
1951) to sell certain plots cannot be treated as 
contingent merely because he has given an 
undertaking to convert the Sirdari plots into 
Bhuinidari plots by depositing ten times of their 
rent. A 1971 All 444 (447, 448). 

(16) A permanent lease of waqf land by 
Mutawalli without the permission of Waqf 
Board is not void but voidable. Unless and 
until such a lease is avoided by the persons con¬ 
cerned, it Is valid. Nor is such a lease void 
when its consideration or the object is unlawful 
under Section 24 of the Contract Act. There¬ 
fore the lessee in such a case has a right to 
transfer his lease rights to another. A 1972 
All 553 (554). 

15. Wagering agreements are not illegal._ 

(1) Wagers are not favoured by law and agree¬ 
ments by way of wager are void by Section 30 
(1900) 24 Bom 227 (229) (DB) 00 1966 MPL1 
379. 

(2) Betting is not illegal but law is unwilling 
to assist in enforcing obligations arising out of 
it or wagers. Section 30 expressly says that 
agreements by way of wager are void. A 1925 
Cal 1007 (1008) 00 A 1929 Rang 241 (24?) 
(1904) 17 GPLR 63 (73) 00 (’85) 9 Bom" 358 
(364) (DB). 

(3) An agreement to enter into agreement by 
way of wager will be void only if the object er 
consideration is unlawful within the meaning ot 
Section 23 of the Contract Act. A 1958 Ca) 
703 (707) (DB). 

(4) Wagering contract cannot be regarded as 
repugnant to public morals and thus ‘Avvava- 
harik’. 1971 Raj LW 476. 

16. Promissory note given in consideration of 
wagering transaction.— ( 1 ) As between the 
original parties, a promissory note having for 
its consideration debt due on wagering contract 
is void and so not binding in the hands of the 

payee (1898) 22 Bom 899 (902) 00 A 
1967 Cal 25 (29) (DB) •• A 1964 Andh Pra 537 
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(2) Where A gives to B a promissory note 
partly for his gambling losses and partly on 
other accounts and it is found that the part of 
the consideration represented by gambling debts 
cannot be separated from the rest a suit to re¬ 
cover money due on the promissory note is 
liable to be dismissed. (1913) 35 All 558 (559) 
(DB). 

(3) Promissory notes in respect of transactions 

which were really intended only for payment of 
money by either party to other according to 
chances in market, though purporting to be 
agreements for actual purchase of goods, held 
to have been given in consideration of gambling 
transaction. (1900-02) 1 Low Bur Rul 107 

(108) (DB). 

17. Suits relating to recovery of deposit, win¬ 
nings or losses— (1) A deposit made by one 
gambler with the order as security for the ob¬ 
servance of the terms of wagering contract can 
be recovered unless the amount has in fact been 
appropriated for the purpose for which it was 
deposited. A 1944 Mad 321 (321) (DB) °* A 
1918 Mad 163 (164) (DB). 

[But see A 1920 All 167 (167, 168) : 42 All 
449. (Money deposited as security in respect 
of satta transaction (wagering contracts) cannot 
be recovered by suit. Section 65 does not 
apply.)] 

(2) Claim for recovery of loss sustained in 
consequence of contract in nature of wager is 
not enforceable. Person entering into wagering 
contract with partner of firm as between prin¬ 
cipal and principal cannot recover losses from 
otner partners. A 1930 All 525 (526) (DB). 

(3) The words “entrusted to any person to 
abide the result of a game, etc.*’ in Section 30 
refer only to monies deposited with stake¬ 
holders. A 1918 Mad 163 (164) (DB). 

(4) Plaintiff pledging diamond ring with 
manager of gambling house to obtain money for 
gambling — Plaintiff can recover ring by pay¬ 
ing money advanced, agreement not being 
wagering agreement. (1872-92) Low Bur Rul 
128. 

(5) Where a person bets on a horse for him¬ 
self and on behalf of another and the horse 
having won receives the winnings,. so tar as 
regards the share of the other man in it he re¬ 
ceives it for the benefit of that other, and suit 
for recovery of this share is maintainable as a 
suit for the recovery of money had and re 
ceivcd to his benefit. Section 30 is not a bar 
to such a suit. A 1936 Mad 486 (487). 

(6) Paving over, which bars suit of person who 
has deposited moneys as wager and seeks to 
get it back means paying over upon event ot 
wager, and does not cover application of money 
to other purposes. Where plaintiff in suit to 
recover monev deposited with stake-holder does 
not repudiate wager but demands whole win¬ 
nings he can get nothing, not even stake he had 
himself deposited. 1904 Upp Bur Rul 3. 

(7) Deposit on a wagering contract ran be re¬ 
covered before it Is paid over bv the stake¬ 
holder. 1872-92 Low Bur Rul 30 A 1926 
Rang 48 (48> 00 A 1918 Low Bur 77 (81). 
(Money paid can he recovered before contract 

is carried out.) 

(8) Suit for amount deposited by plaintiffs 
with stake-holder on wager is maintainable; but 
suit for amount deposited by both parties to 


wager is barred by Section 30 as it is based oil 
wagering contract. (1903-04) 2 Low Bur Rul 
271 (271). 

J 9) Section 30 is applicable to prevent a case 
y when the party suing is claiming the 
amount under the terms of the contract. A 1928 
Mad 434 (435, 436) 00 (1929) 30 Pun LR 596 
(597) (DB). (A suit based on a wagering con¬ 
tract should be dismissed, though defendant 
confesses judgment.) 

(10) Prohibition applies only to case ot 
winners. Person, who has won wager or bet, 
cannot sue to recover amount deposited by loser 
with stake-holder. (1910) 12 Bom LR 590 

(594) : 7 Ind Cas 665 (667). 

(11) No suit lies for damages for breach of a 
wagering contract. A 1925 Mad 971 (972) 

(DB). 

(12) A party who is not a party to fraud is 
entitled to get back the money which he left 
with another, for performance of a wagering 
contract. A 1918 Mad 163 (164) (DB). 

(13) Money paid on wagering on Badni con¬ 
tracts is not recoverable. 1908 Pun Re No. 74, 
p. 341 (344, 345) (DB). 

(14) Where person lends money for the pur¬ 
pose of paying of gambling debt with know¬ 
ledge of its being applied for payment of such 
debt, there is nothing to disentitle him to re¬ 
cover back money. (1900) 22 All 452 (453) 
(DB). 

(15) A provision in a kuri entitling the stake¬ 
holder to recover from t)ie benefited subscriber 
the amount of all the instalments immediately 
on default in the payment ^of any one of them 
is not penal and is enforceable. A 1941 Mad 
231 (234) (DB). 

(16) If two parties bet, on the premium at 
which Government securities may sell in tne 
market on a future date, and the one promises 
to pay certain sum of money to the other ac¬ 
cording as the actual market price on that date 
is one way or other, such transaction is a 
gambling or the premium at which Government 
securities sell in the market from time to time 
and is forbidden by Section 30. No suit lies 
to recover anything won on the wager. (1894) 
17 Mad 480 (483, 484) (DB). 

18. Collateral agreements.— (1) A contract 
collateral to a wagering contract is not neces¬ 
sarily unenforceable. A 1944 All 196 (197) : 
ILR (1944) All 397 00 A 1919 Low Bur 71 (74, 
75). (Difference between void and illegal tran¬ 
sactions lies in their effect on collateral transac¬ 
tions. It is holding of lottery that is prohibited 
and not receiving prize money and agent re¬ 
ceiving such money for winners is bound to ac¬ 
count for the same.) ° ° (1904) 17 CPLR 67 (73) 
00 (1901) 23 All 165 (166) (DB) 00 (1900-07) 1 
Low Bur Rul 128 (130) (FB) •• A 1959 Raj 27 
(31) (DB). . 

(2) Where two partners enter into a contract 
of wager with a third person and one partner 
has satisfied his own and his co-partner’s liabi¬ 
lity under the contract, he can legally claim 
partner’s share of the loss. Section 3(V does not 
affect agreements or transaction collateral to 
wagers. A 1923 Nag 48 (49). 

(3) Suit brought by agent or broker to re¬ 
cover his commission or brokerage is maintain¬ 
able even though transaction in relation to 
which claim is made is by way of wager. A 
1961 Raj 52 (58) (DB). # _ 

(4") The forbearance of a plaintiff to sue 
coupled with his forbearance to declare the de- 
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Section 30 — Note 18 (contd.) 
fendant a defaulter constitutes a good conside¬ 
ration for the fresh agreement, though the 
original contract was wagering transaction, and 
the plaintiff is entitled to recover on fresh 
agreement A 1938 Lah 781 (784) (DB). 

(5) A party to a wagering contract can sue 
to set aside an award made in pursuance of 
arbitration clause contained in the wagering con¬ 
tract. A 1933 Cal 759 (761). 

(6) Although wagering contract cannot be 
basis of cause of action, if the wagering contract 
be a collateral one or if the rights and liabili¬ 
ties of the parties stand altered by a novation, 
the contract although of a wagering nature in 
its original can be enforced in view of the 
altered rights and liabilities. A 1963 Madh Pra 
323 (329) (DB). 

(7) If there is a second contract collateral to 
the wagering contract, such a transaction is it¬ 
self void, if it merely restates the earlier void 
agreement and is supported by no other con¬ 
sideration. 1966 Jab LJ 399. 


19. Wagering contracts by agents.— (1) When 
the transactions are made through brokers who 
are mostly interested in earning their commis¬ 
sion and are not concerned with the ultimate 
result the element of wager is absent. A 1957 
Madh Pra 194 (199) (DB). 

(2) In transactions entered through brokers 
according to usage of particular market, there 
is a strong presumption against intention to 
wager which can be rebutted by evidence of 
common intention to wager. A 1938 Bom 44 
(46, 48, 49) (DB) 00 1940-2 Mad LJ 997 (1000) 
00 (1903) 5 Bom LR 768 (772, 776) 00 ILR 
|1961) 11 Raj 390 (DB) 00 A 1961 Raj 52 (58) 


(3) Section 30 requires a common intention 
between contracting party and broker to wager 
and the burden lies on the former to show that 
the transaction is by way of wager. A 1920 
Sing 29 (30) (DB) 00 A 1950 East Punjab 92 (95, 
96) (FB) 00 A 1961 Raj 52 (58) (DB). 

(4) Where the plaintiff, a commission agent, 
bets in his own name for the defendants and 

S ays the losses, the plaintiff can recover from 
efendants the sums so paid. (1904) 17 CPLR 
67 (73) 00 A 1940 All 95 (96, 97) 00 A 1935 
Lah 761 (762) (DB). (Badni transaction.) 00 A 
1932 Lah 356 (358) (DB). (A set off or adjust¬ 
ment in the accounts of third parties should be 
treated on the same footing as cash payment 
by the agent.) 00 A 1928 Lah 420 (421) (DB) 
00 A 1927 All 823 (824) (DB) 00 A 1925 All 
102 (102) 00 A 1925 Rang 284 (285) (DB) °* 
A 1923 All 585 (585) (DB). 

[But see A 1922 Lah 408 (409). (A suit by 
agent against principal for loss caused to him 
for having entered into wagering contracts on 
his behalf with third parties cannot lie and the 
plaintiff cannot be allowed to alter the claim 
to one for refund of losses paid upon wagering 
contract.)] 


(5) An agent, who has received money on an 
illegal contract between him and the third 
party, cannot put forth the plea of illegality of 
the contract as a defence in an action by his 
principal to recover money from him. (1903) 25 
All 639 (641) (DB) 00 A 1929 Rang 244 (244) 
4,0 A 1927 All 795 (796) (DB) 00 A 1927 All 
238 (238, 239) (DB) 00 1901 Pun Re No. 46, 
p. 152 (154, 155). 


(6) Section 30 does not bar suit by principal 
against agent in receipt of prize money on a 
lottery on behalf of his principal. A 1937 Cal 
297 (301). 

(7) Munim of firm of defendant entering into 
forward contract with plaintiff — Goods not 
delivered — Adjustment of accounts — Balance 
found due to defendant — Suit for balance — 
Defendant held bound by transaction entered 
into by munim but transaction being only for 
differences was wagering one and hence could 
not be enforced. A 1914 Bom 142 (144) (DB). 

(8) Commission agent is not debarred from- 
recovering his commission fees on the ground 
that they were earned in respect of services 
relating to wagering transactions. 1895 Pun 
Re No. 80, p. 380 (383) (DB) 00 A 1951 Nag 
392 (394) 00 A 1960 Raj 296 (299, 300, 301) 

A 1959 Raj 27 (31) (DB). 

[But see (1900) 24 Bom 227 (230) (DB).] 

(9) Where there is no proof of the contract 
being a wagering contract, the fact that the 
plaintiff has not proved that he had made pay¬ 
ments to third parties on behalf of the defen¬ 
dant or entered into enforceable liability on his 
account does not disentitle the plaintiff from 
recovering from the defendant the amount of 
the loss sustained in such a transaction. A 1932 
Lah 273 (274) (DB). 

(10) If commission and losses are agreed to 
be paid to broker, presumably the transaction is 
not a wagering one. A 1920 Sind 29 (30) (DB). 

(11) Where broker acts on behalf of his cus¬ 
tomer and the customer gambles, the customer 
cannot set up a plea of gaming and wagering 
against the broker’s claim. A 1941 Cal 125 (127) 

(1963) 65 Pun LR 1054. 

(12) Wagering contract between agent and 
third party — Agent cannot claim immunity on 
the ground that he is only an agent for another. 
A 1933 Cal 759 (765). 

(13) Where an agent has paid losses arising 
from wagering transactions to third parties on 
behalf of the principal in pursuance of the auth¬ 
ority conferred upon him, his right to indem¬ 
nity can be enforced by a suit. A 1954 SC 500 
(502) 00 A 1960 Ker 122 (122). 

(14) An agent authorised to enter into wager¬ 
ing contracts can claim indemnity from the 
principa 1 only upon proof of actual payment. 
He cannot say that ne has become liable to 
third parties because there is no legal liability 
upon nim in respect of wagering transactions. A 
1951 Nag 392 (393). 

(15) If money won in a lottery is paid to 

third person as agent for the winner tne taint 

would be purged by its passing into the hands 
of a person who is bound to account and winner 
can sue for recovery from the agent. A 1917 
Low Bur 18 (21). 

(16) Where grain pit was purchased by 

f »laintiffs as commission agents on behalf of de- 
endants and latter not being able to pay pur¬ 
chase-money former sold it at loss and sued de¬ 
fendants for loss : Held, that case did not 

come under Section 30, even though the pro¬ 
babilities to the knowledge of the plaintiffs 

were that the defendants would resell the con¬ 
tents of the grain pit through plaintiffs as com¬ 
mission agents getting the benefits of any rise 
in prices or suffering any fall. A 1914 All 321 
(322) (DB). 

(17) Where the documents show an ordinary 
commercial transaction, and in conformity witn 
them one of the parties incurs personal obliga- 
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CHAPTER m 

OF CONTINGENT CONTRACTS . 

31. "Contingent contract" defined.— A "contingent contract” is a con-? 
tract to do or not do something, if some event, collateral to such contract, 
does or does not happen. 

Illustration 

A contracts to pay Rs. 10,000 if B’s house is burnt. This is a contingent con¬ 
tract. 

[Malaysian Contract Act 1950, S. 32.] 


Section 30 — Note 19 (contd.) 
tions on a genuine transaction with third par¬ 
ties so that he himself is not a winner or loser 
by the alteration of price, but can only benefit 
by bis commission, the inference of betting is 
irresistibly destroyed. In such cases, the fact 
that no delivery is required or tendered is of 
Tactically no value. Ordinary speculation con- 
ucted on the stock exchange through a broker 
who makes himself by the rules personally liable 
to the other members of the stock exchange for 
the performance of the contract cannot be a 
bet. A 1942 PC 19 (21). 

20. Pakka adatiya transactions.— (1) Pakki 

Adat dealings are legitimate modes of conduct¬ 
ing commercial business in Bombay market. A 
1917 PC 101 (102) 00 A 1935 Sind 38(41)(DB). 
(Pakki Adat contracts are almost necessarily of 
a speculative nature and bordering upon 
wager.) 00 A 1927 Bom 125 (127) (DB) 00 A 
1960 Raj 296 (301). 

(2) Adatia does not make contracts with third 
arties as agent but as principal, the constituents 
jiving no right to be brought into contract 

with third parties. Thus in a suit against his 
constituents for recovery of losses incurred by 
pakka adatia — On contracts entered by him 
with third parties for his constituents — In 
order to win, the defendants must prove that 
there was an understanding between them and 
the plaintiff, (i) that they were not only specu¬ 
lating but gambling, . (ii) that there was no in¬ 
tention of effecting any delivery of goods, (iii) 
that if the plaintiff incurred losses he would 
be indemnified, (iv) that differences would be 
received and paid. A 1921 Bom 238 (243) 

(DB). 

(3) Pakka adatia contracts as principal, his 
constituent having no right to be brought into 
contract with third parties, while broker con- 
tracts agent for client who himself is personally 
responsible to person with whom broker con¬ 
tracts. A 1921 Bom 238 (242) (DB). 

(4) In the case of ‘Pakka arhat’ transaction 
the real question is to ascertain what, as be¬ 
tween the parties, was the real intention when 
they entered into the contract. A 1954 All 789 
(795) (DB). 

(5) The contract of Pakka Adatia may like 
any other contract, be shown to he a wagering 
contract. The burden of proof is on the con¬ 
stituent who contests his liability' on that 
ground. A 1954 Sau 99 (102) (DB) 00 (T3) 37 
Bom 347 (350) 00 A 1960 Raj 296 (300). 

(6) Contract between pacca arhtiya and his 
constituent providing that there should be no 
delivery but that only difference should be paid, 
held wagering contract and so void. A 1940 All 
182 (184) ** A 1962 AP 350 (354) (DB). 

(7) Wagering contracts between pakka adatia 
and his constituents are not valid if pakka 
adatia has entered into other contracts to shield 
first contract. A 1920 Bom 88 (89) (DB). 


(8) Where the correspondence between the 
parties showed that the nlaintiff who was pakka 
adatia knew that defendant was gambling . ana 
not merely speculating and where he assisted 
the defendant in carrying on the wagery and 
delivery was never intended to be given of 
called for and where even the constituents of 
plaintiff knew that the transactions were to ba 
closed either before or at. the ‘vaida*. by pay¬ 
ment of differences only, the transactions wero 
held to come within the purview of Section 30. 
A 1921 Bom 238 (243) (DB). 

(9) Pakka adatia incurring personal obligations 
on the transactions with third parties — Ha 
himself not a winner or loser bv the alteration 
in price but getting only the benefit of com¬ 
mission — Though delivery has not been ac¬ 
tually taken or given and the transaction had 
been squared up by adjustment of claims that 
fact will not vitiate the transactions. A 1954 
Sau 99 (102, 103) (DB). 

(10) If the contract between pakka adatias 
and their constituents is a contract of employ¬ 
ment it is not wagering contract and the pakka 
adatia must win unless constituent brings con- 
tract within the provisions of Bombay Act, III of 
1865. A 1921 Bom 238 (239) (DB). 

(11) A entering into wagering contract with 
Pucca Arhatia — A from time to time deposit¬ 
ing with Pucca Arhatia cover or margin money 
— Transaction resulting in a loss — A cannot 
recover amount of cover money from Pucca 
Arhatia. A 1947 All 14 (15). 

(12) Contract of cutcha adatia agency is not 
a wagering contract. A 1926 PC 119 (120). 

[See also A 1961 Raj 52 (57) : ILR (1960) 10 
Raj 1304 (DB).] 

(13) Where owing to default of his client on 
one side or the other, the pukka adatia has 
been compelled either to find goods or money, 
and he seeks to recover from the defaulting 
client the amount he has been obliged to pay, 
it is impossible to say that as between him and 
his client any defence of wagering can succeed. 
(1913) 15 Bom LR 85 (97, 98). 

(14) Mere use of words "pakka Adat" is not 
enough to attract incidents of Pakka Adat busi¬ 
ness so as to found plea of wager. A 1960 Raj 
296 (300). 

Section 31 

(1) Person contracting to buy shares if 
appointed sole agent of company — Con¬ 
tract is contingent. A 1925 All 658 (661, 
662). 

(2) Agreement between plaintiff and one 
of defendants that if plaintiff succeeded in 
suit with regard to certain land in defen¬ 
dant’s possession, plaintiff should purchase 
same for Rs. 300. Agreement held to be 
contingent contract. (1900) 2 Bom LR H® 
(119) (DB). 
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Section 31 (contd.) 

(3) Guardian of minor entering into 

agreement to sell land for fixed price con¬ 
tingent upon leave of Court — Court sanc¬ 
tioning sale but at higher price — Held, 
contract was never completed contract at any 
time as it was contingent upon Court’s per¬ 
mission which did not extend to whole con¬ 
tract as agreed. (1886) 12 Cal 152 (155) 

(DB). 

(4) A contract of insurance is a contin¬ 
gent contract within the meaning of Sec¬ 
tion 31 of the Contract Act. A 1957 SC 669 
(673, 676). 

(5) Life insurance in a broader sense 
comprises any contract in which one party 
agrees to pay a given sum upon the hap¬ 
pening of a particular event contingent 
upon the duration of human life in consi¬ 
deration of the immediate payment of a 
smaller sum or certain equivalent periodi¬ 
cal payments by another party. A 1967 SC 
816 (818). 

(6) Where a person took the sub-lease of 
a rice-mill during the pendency of suit by 
lessor against lessee for restraining lessee 
not to sub-lease, but the lessor allowed 
that sub-lessee to remain in possession of 
factory, machinery, etc., out of grace even 
though the sub-lease was invalid, it could 
not be said that the sub-lessee had no in¬ 
surable interest and the policy taken by 
him was void ab initio. 1971 Tax LR 362 
(Mad). 

(7) Court must read a condition in a fire 
insurance policy in a sensible way and not 
assume that the general insurance com¬ 
panies intended to entrap their policy-hol¬ 
ders and to destroy the value of the con¬ 
tract of indemnity by reason of the acci¬ 
dental contract of somebody else, which 
had no connection with the subject-matter 
of the contract, or with the price paid for 
the insurance. 1971 Tax LR 362 (Mad). 

(8) Fire insurance — Question of contri¬ 
bution arises only in cases of double insur¬ 
ance — Conditions for invoking right of 
contribution stated. 1971 Tax LR 362 (Mad). 

(9) Hindu undivided family — Life policy 
and personal accident policy distinct — 
Compensation received by son on death of 
assured caused by accident under personal 
aC 2* en * P° lic y — It was individual pro¬ 
perty . ot the son and not of the Hindu 
undivided family of which he was Karta. 
1980 Tax LR 778 (784) : (1980) 123 ITR 58 
(DB) (Delhi). 

(10) Where under a compromise decree 

me plaintiff agreed to recover by suit a 
certain property transferred by him pen- 
aente lite and relinquish it to the defendant 
it was held that the defendant under these 
terms got only contingent and not a vested 
right in the property and therefore, no 
C , ■ n \. th e property when the 

Plaintiff’s suit for recovery failed. A 1954 
Hyd 185 (189, 190). 

(11) Where an agreement provided that 
the agent appearing in the case in the Sup- 

Court would be paid the taxed costs 
iv. ** ie case was successful it was held that 
the obligation which was contingent would 


ripen into an absolute obligation in the gVent 
of the success of the case. A 1954 SC 26 
(28). (Such an agreement is not a champer- 
tous one where the client is bound in the 
alternative to pay out-of-pocket expenses 
of the agent and a fixed remuneration in 
any case.) 

(12) An agreement to sell a property 
within a specified time coupled with a 
separate oral agreement to the effect that 
the former agreement is subject to the con¬ 
dition that the vendor is able to persuade 
the lessee to surrender possession within 
the specified time constitutes a contingent 
contract and hence if the vendor fails to 
secure the agreement of the lessee the con¬ 
tract fails to create any obligation. A 1954 
Trav-Co 10 (19, 24). (Such oral agreement 
is capable of being proved under Sec. 92, 
third proviso.). 

(13) a wrote a letter to B as security for 
the repayment of a loan of Rs. l£ lakhs ad¬ 
vanced to him. The letter ran as follows 
"In consideration of your having at my re¬ 
quest acceded to the proposal to advance 
Rs l£ lakhs, I hereby bind myself to pro¬ 
cure a loan, within two weeks, of Rs. 11 
lakhs on the first mortgage of the Mill pro¬ 
perty and to pay to you thereout the said 
sum of Rs. lj lakhs agreed to be advanced 
by you.” B sued A for breach of contract 
contained in the letter. Held, that the con¬ 
tract was not a contingent contract but it 
amounted to a substantial undertaking by 
A that a loan of Rs. 11 lakhs should be 
procured and that out of the loan Rs. 1$ 
lakhs would be repaid to B. (1912) 36 Bom 
387 (395): 39 Ind App 152 (PC). 

(14) Where a contract provides that the 
goods are to be delivered when they arrive, 
the word "when” cannot be read as "if” and 
the contract was not a contingent contract 
but an absolute one, the obligation under¬ 
taken by the seller not being conditioned 
by or contingent upon the arrival of the 
goods in India. A 1949 Bom 356 (357. 359) 
(DB). 

(15) Where a contract between seller and 
buyer contains the provision ‘The goods 
have been purchased by me as for January 
delivery and will be shipped to your fri¬ 
ends as soon as delivered to us,’ it was 
held that the obligation was not conditional 
but also absolute, and the mode of perform¬ 
ance consisted of the fact that delivery 
could be given as soon as the goods were 
delivered to the seller, and that partial 
shipments could be made A 1956 Bom 151 
(153, 155). 

(16) Where a stipulation in a sale deed in 
respect of certain property in the Punjab 
provided that the amount of Rs. 25,000 
which remained payable out of considera¬ 
tion money would be paid by the vendee to 
the vendor 'as soon as possible but at a 
time when the former is in a position to 
make the payment’ the true import of the 
stipulation was that the balance considera¬ 
tion would be payable within a reasonable 
time by virtue of Sec. 46. The agreement 
to pay Rs. 25,000 could not be regarded as 
contingent contract within the meaning of 
Sec. 31. A 1964 Punj 123 (125, 127) (DB) 


"A” in the citations stands for AIR 
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32. Enforcement of contracts contingent on an event happening.— Con¬ 
tingent contracts to do or not to do anything if an uncertain future event 
happens cannot be enforced by law unless and until that event has happened. 



Section 31 (contd.) 

(17) Agreement to sell immovable pro- 
P er ^y ~~ Saleable unless agreement provid¬ 
es to the contrary — Not a contingent con¬ 
tract — Can be attached and sold in execu¬ 
tion of a decree. A 1980 All 36 (41): 1979 
AU LJ 1324 (FB). 

(18) A term in the lease that the lessee 

would not transfer his interest without the 
previous consent of the landlord would 
cease to operate against the lessee when 
there is a further condition that the land¬ 
lord cannot withhold his consent unreason¬ 
ably and that condition has not been com¬ 
plied with by the landlord. (1949) 53 Cal 
WN 329 (334) (DB). 

(19) Where by a statute property is not 
transferable without the permission of the 
authority, an agreement to transfer the pro¬ 
perty must be deemed subject to the impli¬ 
ed condition that the transferor will obtain 
the sanction of the authority concerned. 
A 1970 SC 546 (547). 

(20) Specific performance — -Agreement 
for sale of leasehold rights purchased at 
Government auction — Term that the sale 
will be completed after obtaining necessary 
permission from Government — Held that 
the agreement could be specifically enforced 
under the Specific Relief Act and O. 21, 
Rule 35, Civil P. C. ILR (1971) 2 Delhi 249. 

(21) R. having imperfect title agreeing 

to sell his leasehold right in plot to A — 
Condition of lease requiring R to obtain 
sanction of authority for transfer — R for¬ 
feiting earnest money and cancelling con¬ 
tract without applying for Sanction — Suit 
by A for specific performance — A’s re¬ 
adiness and willingness to perform his part 
of contract — Held on facts A was entitled 
to a decree for specific performance. A 
1971 SC 1238 (1242, 1243) (1965 Punj LR 

(Supp) 251 Reversed). 

(22) Agreement for sale of land — Vendor 
in possession of surat akuan — Application 
made for title — Held it was conditional sale 
to be completed when the vendor’s appli¬ 
cation was approved by the State. The 
contract is clearly enforceable in law. (1976) 

2 Malayan LJ 64 (65). 

(23) Where a contract for sale of lease¬ 
hold in khas mahal contained a provision 
that application for sanction for transfer 
6hould be presented to authorities in due 
course it was held that such a contract was 
as between the lessor and lessee not a con- 
tingent contract but a concluded one and 
the alienation was valid until terminated 
by the Collector who alone had the option 
to terminate the lease and eject the lessee. 
A 1951 Orissa 291 (294) (DB). 

(24) The conditional transfer of a busi¬ 
ness with the police permit necessary for 
carrying on the same becomes an uncondi¬ 
tional and irrevocable transfer when the 
police permission stipulated for is given. 
Even if the police subsequently re¬ 
fuse to alter or reissue the permit in the 
name of the transferee unless and until an¬ 
other distinct condition relating to the issue 


of permits is complied with, the completed 
contract of transfer would in no way be • 
affected. A 1949 PC 118 (120). 

(25) A clause in a contract, which, in¬ 
stead of providing for contingencies subject 
to which alone it could be enforced, con¬ 
fers an absolute and arbitrary power on one 
of the parties to say that it is unenforcea- 
able is void. A 1957 Mad 82 (85) (DB). 

(26) A licensee may take the risk of put¬ 
ting a huge sum as a license fee with the 
Government on the assumption that cer¬ 
tain quantity of liquor will be regularly 
supplied to him and on that basis he is 
likely to make huge profit; but the license 
fee even if calculated on the basis of cer¬ 
tain estimated supply and even though pay¬ 
able monthly, cannot be said to be the price 
of the liquor supplied to him. It cannot be 
said that the contract is a contingent one 
inasmuch as the payment of fee depended 
on the continuance of supply. A 1959 Assam 
75 (91). 

(27) Agreement for sale of evacuee pro¬ 
perty on condition that execution of sale 
deed to take place after obtaining certifi¬ 
cate from Custodian under Section 40 of 
Administration of Evacuee Property Act 
(1950) is a contingent contract. A 1970 Guj 
12 (23) : 1970 Cri LJ 32 (DB) 

(28) Auction sale of leasehold rights in 
Government forest — Auction sale notice 
containing number of terms and conditions 
— Contract held was not contingent. A 1971 
Mad 28 (32). 

(29) Power-cut in Haryana on the orders 
of the State Government — Right of State 
Electricity Board (following two-part tariff 
System) to charge demand charges in ac¬ 
cordance with Schedule of Tariff not affect¬ 
ed. Section 31 of the Contract Act has no 
applicability as the agreement to pay mini¬ 
mum demand charges between the parties 
is not a contingent contract. A 1976 Punj 
59 (64) (DB). 

(30) Agreement by assessee undertaking 
to pay to her younger son in the event of 
failure by elder son to pay — Effect — 
Valid family arrangement creating liability 
of mother — Liability was debt deductible 
under the Wealth Tax Act (27 of 1957) — 
Held that consideration was a good con¬ 
sideration and Section 25 of the Contract 
Act did not hit such an agreement. Even 
assuming, it was a contingent contract 
within Section 31, it became enforceable 
under Section 32 of the Contract Act. 

A 1979 SC 982 (983, 984). 

Section 32 

(1) There is a clear difference between a 
contract under which a present obligation 
is created but the performance is post" 
poned to a future date and a contract 
under which there is no present obligate on 
at all and the obligation arises by reason 
of some condition being complied witn or 
some contingency occurring. A promise by 
a person to buy certain shares himsel* ™ 
the event of his not being able to sen 
those shares on behalf of its owner witni 
a stipulated time creates no present obiiga- 
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If the event becomes impossible, such contracts become void. 

Illustrations 

(a) A makes a contract with B to buy B’s horse, if A survives C. This con¬ 
tract cannot be enforced by law unless and until C dies in A’s lifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price, if C to 

whom the horse has been offered, refuses to buy him. The contract cannot be en¬ 
forced by law unless and until C refuses to buy the horse. 

(c) A contracts to pay B a sum of money when B marries C. C dies without 

being married to B. The contract becomes void. 

[Malaysian Contract Act 1950, S. 33.] 


Section 32 (contd.) 

tion to buy the shares but only an obliga¬ 
tion contingent upon the failure to sell 
the shares within the stipulated time and 
therefore falls under the second category 
of contracts. A 1956 Bom 74 (75). 

[See also A 1952 Kutch 27 (29) (Agree¬ 

ment creating absolute and unconditional 
obligation to pay debt — Clause stating 
that payment was to be made from specifi¬ 
ed source which would become available 
on accounts being made merely indicated 
mode of performance — Non-making of 
accounts and hence non-availability of 
source cannot render suit for enforcing the 
absolute liability untenable.)] 

(2) The law allows the enforcement of .a 
contingent contract after the event upon 
which it was contingent has happened. 
(1932) 33 Pun LR 207 (208) (DB). 

(3) A conditional obligation is a quasi¬ 
obligation consisting in the chance or pos¬ 
sibility that a real obligation may already 
exist or may come into existence in the 
future. The fulfilment of the condition is 
the transformation of that potentiality into 
actuality. Conversely the failure of the 
condition is the failure of that chance to 
become a fact. A 1956 Bom 74 (76). 

(4) Where the execution of a further 
contract is a condition or a term of the 
bargain, there cannot be an enforceable 
contract unless the condition or the term 
is fulfilled. A 1942 Pesh 33 (34, 35) (DB). 

(5) Co-sharer in undivided land con¬ 
tracting with person to sell certain land 
adjoining person’s land — Co-sharer pro¬ 
mising in sale deed to get specified land 
measured out and to hand it over to pur¬ 
chaser — Purchaser’s suit for specific per¬ 
formance on failure of promise — Con¬ 
tract held depended on contingency not 
yet happening, hence suit premature — 
Contract held within Section 32 — Hence 
purchaser not entitled to compensation. 
A 1936 Sind 26 (28) (DB). 

(6) Clause in agreement that in event of 
vendor not being in possession of goods, 
contract to be deemed to have been can¬ 
celled does not render the contract void. 
A 1964 Punj 230 (231). 

(7) Ante-nuptial agreement to give land 
in consideration of marriage is contingent 
contract and becomes enforceable on mar¬ 
riage. A 1928 Rang 286 (287). 

(8) Where the buyer agreeing to buy 
goods as might be ready for delivery or as 
might arrive and be deliverable, the use of 
the words ''as might arrive” rendered the 


performance of the contract conditional 
upon the arrival of the goods. Hence if the 
goods do not arrive the seller would be 
absolved from delivering the goods. A 
1949 Cal 407 (413). 

(9) Sale of property in Punjab — Stipu¬ 
lation in sale deed that balance of consi¬ 
deration would be paid "as soon as possi¬ 
ble but when vendee would be in position 
to make payment” cannot be regarded as 
contingent contract. A 1964 Punj 123 (126) 
(DB). 

(10) Merely because a contract is "for 
forward delivering” of goods ordered from 
a foreign country it cannot be said that 
the performance of it will depend upon the 
arrival of the goods at the port in India 
Hence even if the goods have not been 
shipped from the foreign country the seller 
cannot avoid the consequences of his fai¬ 
lure to supply according to the terms of his 
contract by raising a plea of impossibility 
of performance. A 1948 PC 217 (220). 

[See also A 1968 SC 522 (528 529).l 

(11) The question whether the obligation 
of the seller to perform under an F O. R. 
contract for sale of goods is absolute or 
contingent upon the availability of wagons 
must be decided upon the facts of each 
case. Where at the time of entering into 
the contract itself the happening of the 
contingency of the non-availability of 
wagons must have been present to the 
minds of the parties and yet they have not 
expressly provided for such contingency 
the Court should not imply any such con¬ 
dition into the contract. A 1949 Cal 472 
(473, 474) 

(12) Where a contract to supply certain 
bales of cloth within a stipulated time con¬ 
tained a statement that the supply of 
goods under the contract would go on as 
soon as the bales were delivered by the 
mill to the seller it was held that the 
statement was intended only to indicate a 
mode of delivery and not a condition on 
which the delivery to the buyer was made 
contingent. Hence the seller cannot escape 
the consequences of his failure to supply 
the goods according to his contract by 
pleading that the mill had failed to deliver 
the bales in sufficient time. A 1952 SC 9 
( 11 ). 

(13) Although the law would not permit 
implying into a written contract or grant a 
condition which would alter or modify the 
written terms of the contract or grant 
there is nothing in it to prohibit implying 
a condition that the contract or the grant 
would cease to operate if a pending litiga 
tion goes a particular way. In such a case 
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the contract or the grant is not left to 
operate subject to any modification or 
alteration introduced by the condition but 
the whole contract or grant is struck down 
as a result of the happening of the event 
contemplated. A 1957 SC 489 (493). 

(14) Law of frustration has been incor¬ 
porated in Sections 32 and 56 of Contract 
Act and Courts cannot go beyond them on 
analogy of principles of English Common 
Law or otherwise A 1963 Punj 49 (63) 
(FB). (Overruled on another point in A 
1968 SC 1024.) 

(15) Where the contract itself, as a mat¬ 
ter of construction, contains impliedly or 
expressly a term according to which it 
would stand discharged on the happening 
of certain circumstances the question of 
dissolution of the contract according to its 
terms falls to be determined under Sec¬ 
tion 32 or other similar provisions and not 
under Section 56. A 1954 SC 44 (48) ** A 
1968 SC 522 (527) ** A 1959 Assam 75 (95) 
(DB). (Held on facts that contract was 
not contingent.) ** (1972) 76 Cal WN 528. 

(16) If the performance of contract is 
rendered unlawful either for determinate 
or indeterminate period of time, the con¬ 
tract would not stand discharged unless 
the ban on its performance existed on the 
day or during the time in which it has to 
be performed. A 1965 SC 1523 (1526) ** A 
1959 Cal 576 (579) (DB). 

(17) The doctrine of discharge by frustra¬ 
tion cannot be available where the con¬ 
tract makes full and complete provision, 
so intended, for a given contingency. The 
reason is that where there is an express 
term the Court cannot find, on construc¬ 
tion of the contract, an implied term in¬ 
consistent with such express term. A 1968 
SC 522 (528). 

(18) A party suing to enforce an obliga¬ 
tion which is conditioned upon the occur¬ 
rence of an event has to establish that the 
event had occurred in the manner con¬ 
templated by the contract for the obliga¬ 
tion to arise. A 1958 Madh Pra 297 (299). 

(19) A plea that contract is a contin¬ 
gent contract has to be alleged and proved 
by the party who sets it up and it is 
futile to argue that it is bounden duty of 
the trial Court to go into a matter like 
this suo motu. A 1965 Raj 132 (138). 
Contract void if future event becomes 
impossible : 

(20) Contingent contract depending upon 
future event is void if the event becomes 
impossible. A 1915 Nag 15 (16). 

(21) Where the intention was that in 
case the named arbitrator neglected or re¬ 
fused to act or was incapable of acting or 
died no other arbitrator would be appoint¬ 
ed, Section 8 shall have no application. 
Such an agreement would be rendered in¬ 
capable of performance in case the arbi¬ 
trator named therein neglects or refuses 
to act or becomes incapable of acting or 
dies. Consequently the agreement would 
become void under Section 32 of the Con¬ 
tract Act and therefore would be non est 
in the eye of Jaw. 1978 Kash LJ 203 (207) 
(J & K) 


(22) So far as India is concerned the law 

relating to avoidance of contract on the 
ground of impossibility is embodied in 
Sections 32 and 56 and the doctrine of 
frustration will be of no avail to a party 
in default when neither of the sections is 
applicable to his case A 1952 SC 9 (11) 

** A 1957 All 143 (146, 151) (DB). 

(23) Where by an agreement or com¬ 
promise a party undertook to pay a certain 
sum of money to another and created a 
charge for the debt on an estate in his 
possession as a mode of discharging the 
liability and there was nothing in the 
transaction to show that the obligation 
was conditioned on the continued existence 
of the estate it was held that the acquisi¬ 
tion of the estate by the Government 
under the Zamindary Abolition Act did 
not in any way render the agreement im¬ 
possible of performance. 1955-2 Mad LJ 
339 (355) (DB). 

(24) Agreement to sell land — Vendor 
agreeing to pay Government .dues and 
obtain necessary Sanad — Contract is not 
contingent — Vendee entitled to specific 
performance. A 1975 Raj 73 (76, 78). 

(25) Agreement for sale of land — Ven¬ 
dor in possession of Surat akuan — Appli¬ 
cation made for title — Held it was condi¬ 
tional sale to be completed when the ven¬ 
dor’s application was approved by the 
State. The contract is clearly enforceable 
in law. (1976) 2 Malayan L.J 64 (65) (FC). 

(26) R having imperfect title agreeing to 
sell his leasehold right in plot to A - 
Condition of lease requiring R to obtain 
sanction of authority for transfer —- R * or- 
feiting earnest money and cancelling con¬ 
tract without applying for sanction — Suit 
by A for specific performance — As readi¬ 
ness and willingness to perform his part of 
contract — Held on facts, A was entitled to 
a decree for specific performance. A 1971 
SC 1238 (1242. 1243). (1965 Punj LR (Supp) 
251 Reversed.) 

(27) Pleader retained by plaintiff to ap¬ 
pear in certain suit — Plaintiff paying 
fees in advance — One S agreeing to pay 
further fees if plaintiff obtained decree — 
Suit compromised without pleader’s advice 
and in his absence — Held that case was 
of contingent contract within Section 32 
and event having become impossible con¬ 
tract was void. 1879 Pun Re No. 155, p. 440 
(441) (DB). 

(28) Where the forward contracts in 
respect of cotton were not void ab initio 
but become void and unenforceable due to 
prohibition of law (Cotton Control Order, 
1945), there is no bar to its enforcement 
when the inhibition is lifted by the repeal 
of that law A 1961 Raj 52 (59) (DB). 

(29) An agreement to sell land held on 
restricted tenure the performance of which 
is contingent on sanction of revenue auth¬ 
orities being obtained under Section 73-A 
of the Bombay Land Revenue Code, can¬ 
not, on refusal of such sanction, be en¬ 
forced specifically or an action for dam- 
ages maintained for breach thereof. A 1928 
Sind 63 (65. 66). 

(30) Where the possibility of completing 
a contract is dependent on the will of a 
third person, a defendant who has entered 
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Section 32 (contd.) 

into the contract to the performance ol 
which such consent is necessary will not, ii 
such consent cannot be procured, be de¬ 
creed to obtain it and thus perform an 
impossibility. A 1915 Nag 15 (17). 

(31) An agreement entered into by the 
parties on the clear understanding tnax 
some other party should also become a 
party to the contract cannot become a per¬ 
fect agreement until and unless the third 
party joins the agreement. A 1949 FC 211 
(217). (It is necessary in such cases that 
there should be a clear understanding 
between the parties as to the condition. 

It is not sufficient to say that the parties 
acted in the ’faith’ that the third party 
would join the agreement.) 

(32) Where the parties to a contract for 
the sale of a property within a specified 
time stipulated by an oral agreement that 
the performance of the contract by tne 
vendor will abide by the result of his 
efforts to persuade the lessee in possession 
to surrender the property within the speci¬ 
fied time it was held that the vendors 
failure to obtain possession from his lessee 
within the time made the contingent con¬ 
tract for sale fall through. A 1954 Trav-Co 
10 (19, 24) (DB). (The oral agreement itself 
could be proved under the 3rd proviso to 
Section 92. Evidence Act as it was only a 
condition precedent on the happening of 
which alone the contract could be en¬ 
forced and not one in defeasance of the 
contract.) 

(33) Contract to purchase shares on being 
made sole agent of Company — Company 
going into liquidation before appointing 
purchaser as sole agent — Latter is not 
liable as a contributory. A 1925 All 658 
(661, 662). 

(34) Where a contract stated that certain 
conditions therein would be void if there 
should be any fluctuation in the rates is¬ 
sued by a certain syndicate: Held, that the 
non-issue of the rates by the syndicate due 
to its ceasing to exist did not bring into 
operation the condition rendering the con¬ 
tract void. A 1921 PC 46 (47). 

(35) Agreement for sale of evacuee pro¬ 

perty on condition that execution of sale 
deed to take place after obtaining certifi¬ 
cate from Custodian under Section 40 of 
Administration of Evacuee Property Act 
( 1950 ) — Held, since condition of obtaining 
certificate became unnecessary in view ofi 
property being restored free from any such 
restrictions under Section 16 (1) of Act of 

1950. contract did not depend upon condi¬ 
tion which could not be enforced by law 
or which had become impossible of perfor¬ 
mance so as to render it void. A 1970 Guj 
12 (23) : 1970 Cri LJ 32 (DB). 

(36) Agreement between the State and a 
promoter of company, for return of land 
in case of winding up of the company — A 
clause in the agreement providing for ser¬ 
vice of notice on company for removal of 
plant, machinery, etc., within 24 months — 


Company wound up — Land vested in the 
State no sooner than winding up proceedings 
started — Notice served on provisional 
liquidator for handing over of possession 
Notice held was sufficient compliance of 
the fourth proviso to Cl 6 (a) of the 

agreement — State was therefore entitled 
to take possession pursuant to tne agree 
ment. (1970) 2 SCJ 278. 

(37) Where the Government of Hyderabad 
purchasing plaintiff's . book of medicinal 
prescriptions, with a view to start limited 
company for manufacture f d ,. sale Kn 0 n f . un ^ 
medicine, held that though theh 00 * 
bought for the company to be 
this did not make the contract contingent 
The Government chose to carry out the 
contract piece-meal and proceeded to buy 
the book and make an advance or 
Rs 50,000. The balance of Rs. 1,50,000 ac¬ 
cording to the firman had to be invested 
on his behalf in the capital of the com¬ 
pany. But if the company coiHd Dr siome 
reason not be floated, the plaintiff did not 
lose his right to enforce the contract As 
far as the book '’Tohfa-e-Osmama [was 
concerned, it was clear that ^ h f. 
ment in part-performance of the agree¬ 
ment, took delivery of the book arid ac¬ 
cordingly must pay the price mentioned m 
the agreement A 1970 SC 1089 (1092, 1093). 

(38) Submission of tender by a contractor 
— Letter accepting tender on behalf or 
President of India requiring the contractor 
to execute a formal agreement — Terms or 
formal agreement objected to by the con¬ 
tractor — Formal agreement not executed 
—Held, there was no concluded contract 
between the parties. A 1972 Delhi 110. 

(39) Agreement by assessee undertaking 
to pay to her younger son in the event or 
failure by elder son to pay effect — Valia 
family arrangement creating liability or 
mother — Liability was debt deductible 
under Wealth Tax Act (27 of 1957). Held 
that consideration was a good considera¬ 
tion and Section 25 of the Contract Act did 
not hit such an Agreement. Even assuming 
it was a contingent contract within Sec¬ 
tion 31, it became enforceable under Sec- 

oo A Pt A IfWQ Sf! 


(40) Hindu undivided family — Life 
policy and personal accident policy distinct 
— Compensation received by Son on death 
of assured caused by accident under per¬ 
sonal accident policy — It is individual 
property of tne son and not of the Hindu 
Undivided Family of which he is Karta. 
1980 Tax LR 778 (784): (1980) 123 ILR 58 
(DB) (Delhi). 


Section 33 

(1) Acceptance by telegram with condi¬ 
tion that it would be confirmed by post ii 
mistake found in telegram — Condition -s, 
what is known as condition subsequent 
Contract is complete subject to the "uncer¬ 
tain future event” which is P° s sjble disco¬ 
very of telegraphic mistake. A 1922 All 219 
(221, 222) (DB). 
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does not happen can be enforced when the happening of that event becomes 
impossible, and not before. 

Illustration 

A agrees to pay B a sum of money if a certain ship does not return. The 
ship is sunk. The contract can be enforced when the ship sinks. 

[Malaysian Contract Act 1950, S. 34.] 

34. When event on which contract is contingent to be deemed impossible, 
if it is the future conduct of a living person. — If the future event on which a 
contract is contingent is the way in which a person will act at an unspecified 
time, the event shall be considered to become impossible when such person 
does anything which renders it impossible that he should so act within any 
definite time, or otherwise than under further contingencies. 

Illustration 

A agrees to pay B a sum of money if B marries C. C marries D. The mar¬ 
riage of B to C must now be considered impossible, although it is possible that D 
may die and that C may afterwards marry B. 

[Malaysian Contract Act 1950, S. 35.] 

35. When contracts become void which are contingent on happening of 
specified event within fixed time. — Contingent contracts to do or not to do 
anything if a specified uncertain event happens within a fixed time become 
void if, at the expiration of the time fixed, such event has not happened, or 
if, before the time fixed, such event becomes impossible. 

When contracts may be enforced which are contingent on specified event 
not happening within fixed time. — Contingent contracts to do or not to do 
anything if a specified uncertain event does not happen within a fixed time 
may be enforced by law when the time fixed has expired and such event has 
not happened or, before the time fixed has expired, if it becomes certain that 
such event will not happen. 

Illustrations 

(a) A promises to pay B a sum of money if a certain ship returns within a 
year. The contract may be enforced if the ship returns within the year, and be¬ 
comes void if the ship is burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does not return 
within a year. The contract may be enforced if the ship does not return within 
the year, or is burnt within the year. 

[Malaysian Contract Act 1950, S. 36.] 

36. Agreement contingent on impossible events void. — Contingent agree¬ 
ments to do or not to do anything, if an impossible event happens, are void. 


Section 35 

(1) In contracts under Section 35 the spe¬ 
cified event as a rule is independent of will 
oi either party. There is no question of 
breach of any agreement. A 1923 Rang 26 
(26). 

(2) Where in surety bond surety under¬ 
took to get judgment-debtor to deposit dec¬ 
ree amount before certain date or to pay 
amount himself in case of default, and 
judgment-debtor died before specified date. 
Held, that Section 35 (2) applied to case 
and not para. (1). Specified uncertain event 
was the pavment of the decretal debt by 
the iudgment-debtor and as that event did 
not happen before the specified event the 
contingent contract became enforceable 
(19101 8 Ind Cas 985 (986) (Low Bur). 

(3) Sale contingent on not repaying 
amount within certain time is contingent 
contract and becomes void if payment is 
made within that time. A 1926 Bom 107 
(107. 110) (DB). 


(4) Where ir» a contract for purchase of 
plot of Land containing a term 
'subject to purchaser’s lawyer’s ap¬ 
proval of title there is no refer¬ 
ence to the time within which the lawyer’s 
approval had to be obtained, it is fair to 
both sides to assume that the intention was 
that the approval should be obtained with¬ 
in a reasonable time. It has been held that 
even where a particular time is fixed for 
the completion of a contract of sale of land 
the Courts of equity may ignore the time 
and give relief where justice requires it. A 
1959 Andh Pra 256 (262). 

Section 36 

(1) 'A’ agreed to sell land to ’B’ making 
it clear that she was not the owner of the 
land but had applied to government to ac¬ 
cept her title to the land, and promised 
to complete the deal after his title was 
confirmed. 'B’ asked for specific perfor¬ 
mance of the contract. Held as the sale 
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whether the impossibility of the event is known or not to the parties to the 
agreement at the time when it is made. 

Illustrations 

(a) A agrees to pay B 1,000 rupees if two straight lines should enclose a space. 
The agreement is void. 

(b) A agrees to pay B 1,000 rupees if B will marry A’s daughter C. C was dead 
at the time of the agreement. The agreement is void. 

[Malaysian Contract Act 1950, S. 37.] 

CHAPTER IV 

OF THE PERFORMANCE OF CONTRACTS 
Contracts which must be performed 

37. Obligation of parties to contracts. — The parties to a contract must 
either perform, or offer to perform, their respective promises, unless such 
performance is dispensed with or excused under the provisions of this Act, or 
of any other law. a 


Section 36 (contd.) 

was conditional to be completed after title 
of a was confirmed, the contract was en¬ 
forceable. (1976) 2 Malayan LJ 64 (65). 

SECTION 37 SYNOPSIS 

(1) General. 

(2) Waiver. 

(3) “Other law,** excusing performance. 

(4) Legal representative. 

(5) . Assignee. 

1 General.— (1) S. 37 of the Indian Con¬ 
tract Act, covers also cases of partial per¬ 
formance. A 1946 Nag 336 (339). 

(2) A concluded and completed contract, 
though it is deficient in some requirement 
as to form, will bind the parties in equity 
when they have acted upon it and some 
material terms of it have been performed. 
A 1934 Cal 235 (238) (DB) ** 1969 Ker LT 
587. (Party cannot avoid contract retaining 
benefit under it — Contract must be avoid¬ 
ed as a whole.) 

(3) It is not obligatory under Sec. 37 to 
make a decree according to the terms of 
the contract and on no other terms. A 1939 
Pat 55 (60) (FB). 

(4) The tenant of a house, who, under 
the rent deed executed by him, deposited a 
certain sum as rent in advance for the last 
month of the tenancy and also agreed to 
pay the rent of the other months by a spe¬ 
cified date in each month, cannot without 
paying the rent of any such previous month 
in the agreed manner and by merely unila¬ 
terally adjusting the advance which had 
already been appropriated towards the last 
month’s rent claim to be not in default in 
the payment of rent for that month. A 1953 
Trav-Co 70 (71). 

(5) A party to an agreement who has 
failed to perform his part of the agreement 
is not entitled to the performance under 
the agreement by the other party. A 1924 
Oudh 425 (426). 

[See also A 1933 Pat 579 (581). (Suit for 
ejectment — Defendant in default of 
agreement — He cannot rely on the agree¬ 
ment which was for granting him perman¬ 
ent lease against ejectment).] 

(6) Contract to institute a suit to prevent 
waste of properties due to a reversioner — 


Suit filed — Contract not unconscionable 
or champertous — Premature termination 
of suit does not disentitle the party who has 
filed the suit from claiming benefits under 
the contract. ILR (1960) 2 Cal 538 (DB). 

(7) Agreement permitting defendant re¬ 
imbursement of 130 parahs of paddy for 
payment of Rs. 50 as revenue — Price of 
paddy increasing seven-fold — Agreement 
becomes unconscionable and extortionate — 
Plaintiff can be relieved from it. 1967 Ker 
LT 607. 

(8) The parties are bound by the terms 
of the agreement and when there is nothing 
in the contract which provides for a con¬ 
tingency the party cannot claim extra con¬ 
sideration on the ground that because of the 
contingency he had to expend more money. 
A 1963 Andh Pra 216 (221) (DB). 

(9) Where two parties to a contract settle 
accounts and release each other from 
mutual obligations, the point of time at 
which such settlement and release take 
place would be the time at which the con¬ 
tract terminates. A 1960 Mys 150 (153) (DB) 

(10) Suit for specific performance of con¬ 
tract — Plaintiff must plead that he has 
been and is still ready and willing to speci¬ 
fically perform his part of agreement. (1970) 
2 SCJ 703. 

(11) Building contract — Alterations in 
specifications for which no rates were fixed 
— Contractor informing about rates to be 
charged therefor by notice as per term — 
Under term of contract Government could 
cancel order for changed work — Held: 
Until rates are settled, contractor is under 
no obligation to carry out altered work and 
the mere fact of non-exercise of liberty to 
cancel given by the contract does not result 
in an agreement as to rates, proposed by 
contractor. A 1975 SC 763 (765, 766) ** A 
1975 Cal 8 (11). 

(12) Subsequent performance of the agree¬ 
ment even if true, cannot absolve the ten¬ 
ant of the penal consequences arising there¬ 
from. The duty to repair is* an inalienable 
condition in the agreement and that goes 
along with the tenant’s right of enjoyment. 
So when the tepant failed to carry out the 
repair as was undercaken by him, the cause 
of action had arisen on the part of the 
landlord and that is not lost to him even ii 
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Promises bind the representatives of the promisors in case of the death of 
such promisors before performance, unless a contrary intention appears from 
the contract. 

Illustrations 

(a) A promises to deliver goods to B on certain day on payment of Rs. 1,000. A 
dies before that day. A’s representatives are bound to deliver the goods to B, and 
B is bound to pay the Rs. 1,000 to A’s representatives. 

(b) A promises to paint a picture for B by a certain day, at a certain price. A 
dies before the day. The contract cannot be enforced either by A's representatives 
or by B. 

[Malaysian Contract Act 1950, S. 38.] 

[a] See, Law Reforms (Miscellaneous Provisions) Act, 1970 (1970, C. 33) Ss. 1 to 5; 

S. 65 of the Presidency Towns Insolvency Act, 1909. 


Section 37 — Note 1 (contd.) 
repairs were effected by the tenant subse¬ 
quently. 1972 Ren CR 421 (Ker). 

(13) The question whether an agreement 
of sale made by several persons, some of 
whom did not sign it, is binding at least on 
those who signed it depends on the inten¬ 
tion of the parties, that they wanted to 
leave the agreement incomplete and un¬ 
enforceable against the executing parties. 
This intention has to be established by 
those who signed it by showing that they 
would not have executed the agreement i: 
the person not signing it had not joined. 
A 1972 Mad 222 (227). 

(14) Plea that lease is benami transaction 
— Not open to parties to the lease. A 1978 
Pat 91 (DB). 

(15) In an order of an allotment of a plot 
the allottee was asked to furnish a receipt 
for Rs. 11,000/- then the allottee must depo¬ 
sit the amount. If the order does not spe¬ 
cify the time, it means "reasonable time’ 
within which needful was to be done. 1979 
Kash LJ 334 (342) (DB) (J & K). 

(16) Transfer of entire interest in land 
by lessee with reservation to take back 
possession on failure of transferee to dis¬ 
charge lessee’s liability towards lessor witn- 
in stipulated time. Lessor accepting pare 
payment from transferee without however 
recognising him as debtor. Failure of t'ra - 
feree to discharge debt of lessee within “ 
pulated time entitles lessee to r^r pos¬ 
session according to agreement, in 

of privity of contract ^essor 

transferee. A 1973 SC 2065 (2068). 

(17) Option — Option to purchase 
Plaintiffs exercised option through defen¬ 
dant's solicitor — No consideration paid 
Claim for specific performance of agree 
ment resulting from exercise of option 
Defendants alleged option had expired 
When no time is fixed option must be 
exercised within a responable time or it 
will lapse. For want of consideration the 
option was also void. (1976) 2 Malayan LJ 

177 (183). 

2. Waiver.— (D Where before goods 
were delivered under a contract to 
sell which can . be said to con¬ 
tain only an assurance that the goods 

supplied would be of marketable quality 
the buyer wrote to the seller intimating his 
determination to refuse acceptance of the 
delivery if a guarantee that the goods con¬ 


tained in the package were according to 
sample shown was not forthcoming it was 
held that he had thereby excused perform¬ 
ance of the promise made to him by the 

seller. A 1950 Orissa 42 (46) (DB). 

• 

(2) Where a vendee, who had leased back 
the property for a specified number oB 
years, stipulated by a separate agreement 
to reconvey the property if the vendor paid 
the annual rent on the stipulated dates 
each year regularly but subsequently ac¬ 
cepted the belated payments on the clear 
understanding that the agreement to recon¬ 
vey had however become inoperative owing 
to the default of the vendor it was held 
that there was no waiver on his part of tne 
default by his acceptance of belated rent. 

A 1946 Mad 47 (48) (DB) ... „ 

(3) A new promise made by the obligor 
and accepted by the obligee in lieu of the 
promise contained in the original ^ 011 f 
between them discharges the obligor from 
his liability to perforin the Promise under 
the original contract. A 1951 Pat 621 (623) 

(DB) - a 

3 "Other law" excusing performance.— 

(1) * As Section 37 of the Contract Act it¬ 
self sanctions and recognises the existence 
of laws which might dispense with or ex¬ 
cuse the performance of an act which is 
binding or valid under the Contract Act it 
cannot be postulated that the U. P. Agricul¬ 
tural Tenants (Acquisition of . Privileges) 
Act. 10 of 1949, which is one such law, 
could fail on the ground of it being in con¬ 
flict with or repugnant to the Contract Act 
which is an earlier Central law. A 1957 All 
644 (646). 

(2) Any law which dispenses with or ex¬ 
cuses performance under an agreement re¬ 
lating to tenancy of premises will also be 
treated as supplementary to the T. P. Act 
and the parties to the agreement can take 
advantage of that law. Such a law cannot, 
in view of the provisions of Section 37 of 
the Contract Act which envisages interfer¬ 
ence with agreements by validly made law, 
be struck down on the ground of repugn¬ 
ancy with the provisions of T. P. Act. A 
1954 Raj 252 (256). 

(3) Section 13 of the Rajasthan Premises 
(Control of Rent and Eviction) Act 17 oi 
1950 must be deemed to be "any other law \, 
excusing the performance of the terms o 
the contract of tenancy relating to eiecx- 
ment ILR (1955) 5 Raj 575 (580). 
(Hence Rajasthan Act cannot be struct 
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Section 37 — Note 3 (contd.) 
down as being inconsistent with the provi¬ 
sions of the Contract Act.) 

(4) The Hindu law rule of "dam dupat" 
Is "other law" within the meaning of Sec¬ 
tion 37 and that section therefore does not 
affect the operation of the rule of damdu- 
pat. A 1946 Nag 210 (212) (DB). 

4. Legal representatives.— (1) Legal re¬ 

presentatives have right to require 
specific performance or are bound by 
promise to perform contract in absence of 
contrary intention. A 1926 Bom 97 (100) 

(DB) ** A 1967 SC 744 (746, 747). 

(2) Under Section 37 promises bind re¬ 
presentatives of promisors before perform¬ 
ance. Hence registered contract of lease by 
Hindu father would bind his son. especially 
if he has possession of property, subject of 
lease, during the period for which rent is 
claimed. 1902 Pun Re (Rev) No. 4, p. 7 (8). 

(3) A contract for pre-emption can be 
enforced against the representatives of the 
parties to the contract and also against a 
person who has taken the property affected 
by the contract with notice of the contract. 
A 1924 All 657 (658) (DB) •* A 1967 SC 744 
(746) ** A 1961 Cal 152 (154) (DB). 

(4) Partition between two brothers — 
Agreement that if share of one is sold, the 
other would be entitled to buy for certain 
price is enforceable against sons of parties. 
Section 14. Transfer of Property Act. does 
not invalidate agreement. A 1944 Nag 187 
(187, 188). 

(5) A universal legatee is the legal repre¬ 
sentative of the deceased testator and is 
liable for the debts of the testator to the 
extent of property of the testator in his 
hands. A 1936 Oudh 7 (9) (DB). 

(6) Covenant for good title cannot be en¬ 
forced against persons who are in possesion 
of part of property of deceased vendor as 
legatees from universal legatee of vendor. A 
1961 Andh Pra 29 (31). 

(7) Where certain co-sharers agree to 
divide profits in particular manner, the 
agreement is binding on their heirs until it 
Is terminated. A 1934 All 139 (141) (DB) 

(8) Vendee undertaking to pay off mort- 
— On default sale of mortgaged pro¬ 
perty effected — Mortgagee becoming 
owner after final foreclosure decree — 
There is breach of contract and after ven¬ 
dee’s death sons are liable. A 1928 Oudh 148 
(151) (DB). 

(9) Section 37 applies to an agreement to 
pay a certain sum of money to a near rela¬ 
tion out of natural love and affection as it 
Is a contract under Section 25. Hence, it 
would in the absence of any contrary inten¬ 
tion appearing from it bind the legal re¬ 
presentatives of the promisor also. A 1952 
All 564 (576) (DB). 

(10) Where the contract is one which has 
relation to the personal conduct of both the 
contracting parties, the death of either of 
them puts an end to the contract. A 1954 
Orissa 241 (243) (DB). (Contract of personal 
aervice.) 


"A" in the citations 

[Vol. 10] 4 A. M. 4 1 


(11) Personal contract by manager of joint 
Hindu family — Other members are not his 
representatives and cannot enforce it after 
his death. A 1923 Pat 589 (589, 590) (DB). 

(12) Lease for building and residential 

purposes does not fall within the class of 
personal contracts contemplated by Sec. 37. 
Upon death of lessee tenancy is not deter¬ 
mined, but vests in his legal personal re¬ 
presentatives who are entitled to give or 
receive the usual notice to quit. (1910) 37 

Cal 377 (381) (DB). 

5. Assignee.— (1) In contract except 
where they depend on personal factors of 
the contracting parties or the like assigna¬ 
bility is the rule and the contrary is ex¬ 
ception. A 1961 Cal 152 (153). 

(2) As a rule obligations under a con¬ 
tract cannot be assigned except with the 
consent of the promisee, and when such 
consent is given, it is really a novation re¬ 
sulting in substitution of liabilities. On the 
other hand, rights, under a contract are 
assignable unless the contract is personal in 
its nature or the rights are incapable of 
assignment either under the law or under 
an agreement between the parties A 1962 
SC 1810 (1817). (A 1960 Cal 86, Reversed.) 

(3) Assignment contract — Parties may 
agree that one of them should drop out 
and third person assume benefit and liabili¬ 
ties of contract — Third party’s consent 
need not be express. A 1940 Cal 466 (469 . 

(4) Only privy to a contract has a 
right to sue for breach of the contract. The 
benefits of a contract are assignable but 
the assignee of the benefits does not get a 
right to sue the other contracting party 
for breach of the contract itself except in 
the case of a person who is claiming 
through a party to the contract by opera¬ 
tion of law A 1966 Guj 6 (13) (DB). (The 
proposition that the transferee of a benefit 
under the railway receipt will have a right 
to sue the railway administration cannot be 
accepted absolutely.) (A 1957 Nag 31, 
Dissented from.) 

(5) Where there is an assignment of the 
rights of a mortgagee under the mortgage 
and the assignment deed contains a stipu¬ 
lation to indemnify the assignee in case of 
dispute, the stipulation for indemnity can 
be enforced by the transferee from assig¬ 
nee under Section 37 of the Indian Con¬ 
tract Act. A 1950 Kutch 84 (86). 

(6) A person who wishes to obtain decree 
on the basis of assignment must allege and 
prove a valid assignment in order to show 
that he has a cause of action A 1958 Punj 
52 (53). 

(7) An arbitration clause does not take 
away the right of a party to a contract to 
assign it if it is otherwise assignable. A 
1962 SC 1810 (1818). (A 1960 Cal 86, Rever¬ 
sed.) ** A 1962 Cal 441 (442). 

(8) Where K entered into agreement with 
plaintiff’s father that the latter has right to 
rest his rafters on the western wallofK’s 
house and where K sold th«t house to de¬ 
fendant. Held that the defendant having 
purchased the house in question from K is 


stands for AIR 
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38. Effect of refusal to accept offer of performance.— Where a promisor 
has made an offer of performance to the promisee, and the offer has not been 
accepted, the promisor is not responsible for non-performance, nor does ha 
thereby lose his rights under the contract. 

Every such offer must fulfil the following conditions:— 

(1) it must unconditional; 

(2) it must be made at a proper time and place, and under such circum¬ 
stances that the person to whom it is made may have a reasonable op¬ 
portunity of ascertaining that the person by whom it is made is able 
and willing there and then to do the whole of what he is bound by 
his promise to do; 


Section 37 — Note 5 (contd.) 
bound by the aforesaid agreement to which 
his predecessor in title K was a party. 1974 
(1) WLN (UC) 205 (Raj). 


SECTION 38 


SYNOPSIS 


1. Scope. 

2. Tender. 

8. Tender by cash. 

4. Tender in part. 

5. Tender must be unconditional. 

6. “Able and willing.” 

7. Reasonable opportunity of inspection^ 

8. Tender to one of joint promisees. 

9. Refusal or acceptance of offer. 

10. Waiver of tender. 

1. Scope.—> (1) Section 38 requires, in case of 
payment, a genuine and unconditional offer to 
pay unconditionally at a proper place, made by 
person in a position to pay. (1880) 5 Cal LR 

105 (107). , r . 

(2) Section does not apply to a case of prin¬ 
cipal and agent. A 1923 Pat 464 (465) (DB). 

(3) In construing Section 38, rule of English 
law as to tender should not be relied on. A 
1939 Cal 131 (133). 

(4) Section 38, deals with consequences which 
flow from an offer of performance which has 
been refused, but does not deal with the legaJ 
consequences of the offer which has keen. a P" 
cepted. The section is therefore not helptuJ in 
deciding the question whether payment to one 
of joint creditors is binding on the other credi¬ 
tors. A 1948 Nag 279 (282) (DB). 

(5) Oral agreement of reconveyance of pro¬ 

perty — Suit for specific performance of — De¬ 
fendant in written statement ^ 

convey part of the property at stated price 
No acceptance by plaintiff - No decree can 
be passed on the basis of such an offer For 
granting a decree of specific performance con¬ 
tact pfeaded must be specific one and it should 
be established by convincing evidence. (1970) 

£ SCJ 703. 

2. Tender.— U) If the amount due is validly 
tendered to the creditor by the debtor or by his 
agent, on the debt becoming payable the credi¬ 
tor is hound to accept the money. A 1955 All 
850 (351) (DB). 

(2) According to the law of contract, the per¬ 
formance is said to be complete when there is 
a legal tender on the part of the promisee. It 
may sometimes happen that a person who is to 
perform a promise has been ready and willing 
to perform and has also offered to perform his 
promise at the proper time and proper place. A 
1958 Orissa 125 (130) (DB). 

( 3 ) A tender to be valid under Section 38, 
Contract Act, should be open, unconditional and 


should be made under circumstances giving th« 
promisee opportunity to know that the tendei 
is real and bona fide. A 1947 Pat 208 (212) 
(DB). 

(4) There must be either an actual offer of 

the money by one party or a dispensation of 
such offer by the other. But the mode of pay¬ 
ment is also determined by the previous con¬ 
duct of the parties. A 1958 Orissa 125 (13ff) 
(DB). , . 

(5) Where the course of conduct between the 
parties has evolved a different mode of pay¬ 
ment than that contemplated by a statute, the 
obligor cannot be held to be defaulter if for no 
fault of his the obligee refuses to accept pay¬ 
ment when payment is offered according to that 
mode. 1950 Trav-Co LR 434 (436) (DB). 

(6) It cannot be laid down as a general rule 
that in order that it may be legal tender actual 
money must be produced under all circum¬ 
stances. If the creditor by his conduct dispenses 
with the production of the money, he cannot 
afterwards object that there was no valid 

tender. A 1952 Raj 72 (73). 

(7) A tender may be of a greater sum of 
money than the amount due. It is open to the 
creditor, in such case, to accept so much of it 
as is due and reject the rest. A 1949 Mad 535 

(538) (DB). _ _ . , , . 

(8) A valid tender on a contract of debt is 

as much a performance and discharge of a 
debtor’s duty as an actual payment. A 1928 Cal 
68 (79) (DB). 

(9) A bona fide tender amounts to payment 
unless there is a suggestion that the applicant 
was not in a position to make the payment at 
the time when he filed the tender in Court. 
1966 All LJ 1108. 

(10) Offer of performance Is not discharge of 
obligation. (1910) 20 Mad LJ 709 (713) (DB). 

(11) Where payee does not agree to accept 
payment to third party as equivalent to pay- 
ment to himself there is no proper tender. A 
1925 Lah 180 (181). 

(12) A formal tender Is unnecessary when itj 
refusal is quite evident. A 1923 PC 26 (28) 
1949 Bur LR (HC) 58 (61) 00 A 1962 SC 77 

(78). (Sale with an agreement to repurchase — 
Offer of repurchase by vendor — Purchaser re¬ 
pudiating agreement to reconvey — Formal 
tender ot price by vendor not necessary.) 

(13) Where condition in contract that notice 
should be given of arrival of goods is » ot esseia " 
tial part of it, failure to give such notice or 
mistake in notice given, is not breach ot con¬ 
tract entitling one party to avoid it — Nor cau 

that notice by itself be deemed to be offer o 

performance within meaning of l 

nf notice of amv&l gOOU» 
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(3) if the offer is an offer to deliver anything to the promisee, the promisee 

must have a reasonable opportunity of seeing that the thing offered is 
the thing which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences 

as an offer to all of them. 

Illustration 

A contracts to deliver to B at his warehouse, on the 1st March 1873, 100 bales 
of cotton of a particular quality. In order to make an offer of a performance with 
the effect stated in this section, A must bring the cotton to B’s warehouse, on the 
appointed day, under such circumstances that B may have a reasonable oppor¬ 
tunity of satisfying himself that the thing offered is cotton of the quality contract¬ 
ed for, and that there are 100 bales. 

[Malaysian Contract Act 1950, S. 39 ] 
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one party has to apply for delivery of goods but 
fails to do so, he commits breach and is liable 
in damages. A 1916 Mad 1066 (1067) (DB). 

(14) Promisor, after he makes a tender is not 
responsible for non-performance and will not be 
required to pay interest from date of tender. 
(1910) 20 Mad LT 709 (713) (DB). 

(15) It would make no difference in principle 
whether the contract itself fixed a particular 
date as the date for performance or whether it 
gave the option to one of the parties to fix the 
date for the performance. Wheu once the 
option is exercised and a date is fixed it is as 
if the contract itself has fixed that date as the 
date for performance. A 1953 Mad 380 (387) 
(DB). 

(16) Where, according to the Rent Controller's 
Order the arrears of rent have to be paid to 
the landlord on or before a particular date, a 
mere remittance of money-order within the 
time limit would not be a proper tender. The 
tenant must prove that the amount was actually 
taken to the landlord and offered to him for 
payment within the time limit. 1954 Ker LT 
599 (6011 


(17) Where the vendor agrees to execute a 
conveyance, without specifically agreeing also to 
have the conveyance registered, even in such a 
case the agreement would not be fully perform¬ 
ed until the vendor has done all that he is re¬ 
quired to do to have the document duly re¬ 
gistered. This Ls because an agreement to ex¬ 
ecute a conveyance necessarily implies an agree¬ 
ment to execute a valid convevance. A 1960 
Mad 33 (36) (DB). 


3. Tender by cash.— (1) The currency in any 
particular country must be determined by the 
law of that country and that law is naturally in 
terms limited to defining what is legal tender 
in that country. But when that is fixed bv the 
local law. it determines what is the legal tender 
of that country for purposes of transactions in 

so that a foreign Court will, 
when such questions come before it, give effect 
to the proper law of legal tender so determined. 
A 1938 PC 26 (32). 

(2) Agreement entered into in London — One 
party employed by the other In New Zealand 
on certain remuneration of £700 sterling. The 
word, “sterling” held, referred to English Cur¬ 
rency and not to New Zealand one. A 1938 
PC 136 (138). 


(3) Where there is an obligation to pay i 
toreigu unit of account, the form must be re¬ 
gulated by the municipal law of the country 


whose unit of account is in question and what 
would be a legal tender must depend upon the 
law in force at the time when the tender should 
have been made. A 1939 PC 74 (77). 

(4) Mortgage in one country covenanting re¬ 
payment of given number of notes of different 
country — Tender of equivalent of such notes 
in currency of former country according to 
market rate in such country held proper A 1943 
PC 69 (71). 

(5) In the case of money claims, in order to 
stop the running of interest a tender before suit 
must be followed by pavment into Court. A 
1932 Mad 109 (111) (DB). 

(6) The tender of a cheque for the amount 
due is not a valid tender, especially when the 
cheque tendered could not be accepted by 
reason of the defects therein. (1950) 28 Mys 
LJ 36 (61) (DB). 

(7) Tender hv cheque will be valid tender if 
the person to whom it is tendered is willing to 
receive payment bv a cheque. A 1929 Mad 230 
(232) (DB) 00 A 1950 Bom 166 (170) (DB). 

(8) A payment by cheque to the Rent Con¬ 
troller to the credit of the landlord is not pay¬ 
ment in current coins of the realm, till the 
cheque is actually cashed into current coins and 
the cash is put into the landlord’s account. A 
1954 Cal 459 (459). 

(9) Debtor sending hawala to creditor to be 
presented to debtor's debtor and get payment — 
Creditor not presenting it due to his own laches 
— Debtor’s debtor becoming insolvent — Deb* 
can be deemed satisfied. A 1936 Rang 164 
(165) (DB). 

(10) Payment by voucher — Creditor accept¬ 
ing voucher and presenting it at treasury — 
Voucher not cashed due to mistake of creditoi 
in endorsing it — Tender held valid. A 1938 
All 15 (16) (DB). 

(11) Valid tender of a debt can only be in 
the currency of the country which is recognised 
as legal tender. An insured cover cannot be 
treated as legal tender. The creditor is not 
bound to accept the insured cover merely be¬ 
cause it is insured for a sum larger than the 
debt due. A 1955 All 350 (351) (DB). 

(12) Whether a tender is sufficient would de¬ 
pend upon the facts and circumstances of each 
case. If the party to whom the tender was to 
he made would have been prepared to accept 
die tender in that particular form that would 
be sufficient, even if it is not strictly a tender 
in accordance with law. Since any objection to 
the form of the tender is beiniz capable of 
being waived, so long as the particular form of 
tender itself is not objected to, it is not open 
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to the party later, to contend that the tender 
was bad for that reason (Objection not raised in 
written statement — Held it was not open to 
defendant to urge it in second appeal). 1LR 
(1971) 1 Ker 494 (510). , . . 

(13) It would be purposeless to deposit the 
amount in court, when the defendant flatly re¬ 
fuses to have anything to do with the agree¬ 
ment for sale. A 1971 Mys 217 (223, 224). 

(14) A creditor is not bound to accept a 
cheque, but if a cheque is tendered ana re¬ 
ceived, the creditor or his agent objects only to 
the amount or makes no immediate objections at 
all, he cannot afterwards object to the nature 
of tender. (1979) 92 Mad LW 32 (35). 

4. Tender in part.— (1) Creditor is not bound 
to reduce costs of proceedings by accepting 
tender of part payment and thereby bringing 
suit within pecuniary jurisdiction of less costly 
tribunal. A 1939 Cal 131 (134). 

(2) Rule treating tender of part of debt af 
nullity applies only when tenderer admits that 
more is aue than is tendered. -(1892) 16 Bom 

141 (150). 

(3) Part payment is no valid tender — Its 
acceptance will not preclude a creditor from 
claiming the residue unless under a condition or 
tender, he accepted it in full discharge If 
there are several distinct debts, the tenderer 
should make appropriation specific or it <vill not 
be good for any debt. A 1923 Cal 527 (530) 

CDB). _ __ 

(4) Refusal of cheque on the ground that it 
was for less amount and not that it was not in 
cash is wrong — The tender is valid. A 1931 

Bom 118 (120) (DB). t , ^ 

(5) Where tender made by the leasee is not 
for the full amount which was due and the 
name of the sender is not disclosed, the tender 
is invalid. A 1940 Nag 140 (141). 

(6) Tender to be proper must be of whole 
amount due —* This applies to mortgages also. 

A 1923 Oudh 241 (242) (DB). . . . . 

(7) Tender of principal only where interest w 
expressly stipulated is not a proper tender. A 

1916 Mad 1040 (1040). , ^ , 

(8) Mortgage deed providing for payment by 
yearly instalments and also delivery of posses¬ 
sion _ Mortgagee held could not refuse tender 
of the yearly instalment on the ground of the 
breach of the condition for delivery of posses 
sion. A 1923 PC 26 (28). 

(9) Where only for one consideration, a party 
to contract undertakes to do number of things 
which constitute only one contract. contract can¬ 
not be enforced piecemeal. A 1943 Nag zoo 

<269). , r J _ i . . 

(10) Plaintiff, employee of defendant, claiming 

arrears of his remuneration — Def ^* nt p j S *f£ p § 
that amount due was much less ^“claimed 
am! sending cross-cheque for amount found d.» 
in full satisfaction of his claim —^ Plaintiff ac¬ 
cepting cheque in part satisfaction and suing for 
balance - Held that if plaintiff was not will¬ 
ing to accept on terms proposed by defendant 
he' should have returned cheque. 1948 Oudh 
WN 357 (358) (DB). 

5. Tender must be unconditional.— (J) A 
tender to be effective must unconditional 

and of the full amount due. A 1954 Mys 168 
(1691 (DB) 00 1968 MPLT 4ol (DB) 

(2) Incomplete or conditional ” JJ® 1 

equivalent to payment. A 1922 PC 347 (349). 


(3) Deposit in Court not good if made with 
condition —- But if accepted T>y Court and upon 
objection by decree-holder, petitioner withdrew 
condition, it cannot be held as invalid. A 1928 
Pat 418 (419, 420) (DB). 

(4) If the offer is accompanied by a condition 
which prevents it from being perfect or com¬ 
plete in itself, it is not equivalent to payment, 
and the promisee is under no obligation to ac¬ 
cept it. Where the plaintiff sends a single 
cheque for two items, only One of which was 
due at the time while the other was payable 
after some time the cheque being one and in¬ 
divisible can be accepted as a whole or not at 
all, and hence the tender of one of the items 
by that cheque is not good and the promisee is 
therefore within his rights in rejecting it. A 
1936 Lah 168 (175, 176) (DB). 

(5) Conditional tender of rent demanding re¬ 
ceipt that tenant paying rent was kaimi raiyat 
is not good tender. A 1919 Cal 332 (333). 

(6) Debtor tendering portion of debt and 
asking creditor to take that in full satisfaction —- 
This is tender with condition — Creditor is 
entitled to reject it. A 1924 Bom 264 (272) 

A 1954 Mys 168 (169) (DB). 

(7) Sending of a cheque for a smaller amount 
than the amount claimed by creditor along with 
a letter to the effect that it was in full settle¬ 
ment does not amount to a discharge of the 
entire debt, nor does it amount to payment or 
tender of the amount on any condition that ac¬ 
ceptance of that amount is in full and complete 
discharge of the entire debt. Further, the fact 
of keeping the cheque is not conclusive in law. 

A 1965 Cal 541 (545). 

(8) Where tenant tendered reduced amount 

of rent and interest on arrears, on plea that 
not having been in possession of entue area he 
was entitled to abatement of rent but no 
ground was made out for _ such abatement, 
tender is not good tender. (1914) 41 Cal 493 

^ (9) Temder is not valid pro tanto if larger sum 
is in fact due and if tender is accompanied by 
demand for cancellation and delivery of mort¬ 
gage deed. A 1915 Mad 402 (404). 

(10) Tender of goods priced higher than at 
the contract price cannot be a performance of 
the contract. A 1922 Mad 28 (30) (DB). 

(11) There cannot be tender or agreement to 
waive tender of unascertained sum. Offer to 
pay amount found due on settlement of ac¬ 
counts if payee undertook to execute indemnity 
bond, is not valid tender. (1911) 34 Mad 320 

^*(12) ( A B tender made “under protest** is not 
bad in law. Similarly the tender of more than 
what is due is also good. A 1936 Lah 168 (175) 
(DB). 

[See however A 1953 Punj 70 (71) (DB).] 

(13) However ready and willing to pay * 
partv mav have been, there will not be a tenner 
in law unless there is, following the offer out¬ 
side Court an unconditional deposit into the 
Court of money due. A 1957 Trav-Co 210 
(217). 

(14) Where a party insists that before per- 
formance of his part of contract the other party 
complies with the condition which does not 
form part of the terms of contract, there is no 

free and voluntary tender. A 1960 Andh Fra 

178 (181) (DB). . r . * .. n t 

(15) It is always a quesbon of intention oi 

parties whether a bill or note taken on account 
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of a debt, operates as an absolute discharge of 
the debt or only as a conditional payment of 
it. Generally speaking, bill or note can never 

S o in discharge of a debt, unless it is part of 
le contract that it shall be so; for, a mere 
promise to pay cannot be regarded as an effec¬ 
tive payment. 1962 Ker LT 316. 

6 . “Able and willing.”— (1) One of the re¬ 
quisites of a valid tender is that the party 
making the tender must always be ready and 
willing to fulfil the obligation whenever called 
upon, or, as it is otherwise expressed, a tender 
in order to be valid must be kept good in ac¬ 
cordance with the requirements of the law. A 
1928 Cal 874 (875) (DB). 

(2) A person cannot be said to be able and 
willing to do what he has promised when he 
is not in position to do the same. 1968 MPLJ 
451 (DB). 

(3) Offer made by promisor through solicitor 
to pay debt with interest due thereon on date 
of offer does not of itself afford reasonable op¬ 
portunity to promisee of ascertaining whether 
promisor is able and willing to perform his pro¬ 
mise — Offer to representatives of creditors 
stands on same footing. A 1939 Cal 131 (133). 

(4) Mere offer by postal letter to tender ex- 

I jenses of sale and registration by vendee is not 
egal tender. A 1915 Mad 546 (547) (DB). 

(5) Offer to perform — Must fulfil all require¬ 
ments regarding delivery. A 1918 Low Bur 97 
( 100 ). 

( 6 ) In order to be considered to be ready and 
willing to deliver, a seller need not be in physi¬ 
cal possession of the goods. A 1925 Mad 971 
(972) (DB). , f 

(7) Vendor to notify on arrival of goods from 
Mills and vendee to take delivery at vendor’s 
godowns —. Vendor need not prove presence of 
goods at godowns. A 1925 Mad 1290 (1291) 
(DB). 

18 ) Contracts of purchase — Defendants 
offering to deliver goods to plaintiff though they 
themselves had not taken delivery from their 
own vendors — Plaintiff refusing though re¬ 
peatedly asked — Tender held valid and plain¬ 
tiff held committed breach. A 1925 Mad 888 
(889). 

(9) Mere expression by letter of willingness 
or readiness to deliver is not proper offer nor 
willingness to execute release deed without 
having document ready for delivery. A 1915 
Mad 210 (216) (DB). 


(10) If a party is in a position to perform his 
part of the contract and expresses his willingness 
to perform it, either personally or through his 
agent, or representative, that is sufficient evi¬ 
dence of readiness and willingness, though the 
offer of performance may net amount to tender. 
A 1954 Cal 179 (186). 

(11) Before decreeing claim for specific per¬ 
formance of contract for sale, it must be estab¬ 
lished that buyer was ready and willing to carry 
out his part of contract. (1954) All WR (HC) 
446 (448). 

(12) Where an employee is ever ready and 
willing to perform his part of the contract, his 
services cannot be terminated before the expiry 
of the contract period unless the employee is 
at fault. A 1957 Madh Pra 144 (145) (DB). 

7. Reasonable opportunity of inspection.— (1) 
Section 38 only requires reasonable opportunity 


to be given to buyer to examine goods sold. A 
1918 Low Bur 144 (144) 00 A 1927 Mad 62 
(65) (DB). 

(2) Natural place of inspection is place of 
delivery unless such place of inspection is post¬ 
poned to another destination to vendor’s know¬ 
ledge and inspection at that place is unsuitable 
or unreasonable. A 1932 Cal 879 (883). 

(3) Though joint survey would be, by itself, 
reasonable opportunity, yet it is not essential 
element to constitute reasonable opportunity. 
Also it cannot be taken that purchaser is entitled 
to continue inspecting and examining goods 
until expiration of period for delivery. Reason¬ 
able opportunity afforded for examination is 
reasonable limit alike for vendor and purchaser. 
(1881-82) 6 Bom 692 (698, 699). 

(4) Vendor not bound to see that purchaser 
takes delivery in time when he has accepted 
tender of delivery and drawn samples. A 1910 
Sind 35 (36) (DB). 

(5) Tender of money locked up in box or of 
goods enclosed in case, which other party is not 
allowed to open is not sufficient tender and plea 
of tender as an answer to action is incomplete 
unless accompanied by tender in Court. A 1915 
Mad 210 (216) (DB). 

8 . Tender to one of joint promisees.— (1) 
Co-heirs of a single promisee are not joint pro¬ 
misees within the meaning of Section 38. (1909) 
1 Ind Cas 219 (219) (DB) (Mad). 

(2) Assignees of mortgagee are not joint pro¬ 
misees within Section 38 — Receipt by co¬ 
assignee of his share of mortgage debt, is not 
on behalf of others — His liability to account 
for amount realised cannot be enforced. A 1939 
Mad 818 (822) (DB). 

(3) Mortgagees must be regarded, unless con¬ 
trary is shown, as to be in position of tenants- 
in-common. Payment to one of two mortgagees 
is not discharge of mortgagor’s liability to the 
other. A 1921 Pat 27 (28) (DB) 00 A 1918 
Low Bin: 19 (21). 

(4) Section 38 deals with the consequences 
which flow from an offer of performance which 
has been refused but does not deal with the 
legal consequences of the offer which has been 
accepted. The section is, therefore, not help¬ 
ful in deciding the question whether payment 
to one of joint creditors is binding on the other 
creditors. A 1948 Nag 279 (282) (DB) 00 ILR 
(1953) 3 Raj 318 (327) 00 A 1945 All 311 (315, 
316) (DB) 00 A 1917 Lah 443 (445, 446) (FB). 
(Payment of mortgage money to one of several 
co-mortgagees, without consent of other mort¬ 
gagees is not discharge that will hind all mort¬ 
gagees. Section does not deal with case of 
offer accepted by one of several joint promisees 
but refers only to case of offer which nas been 
rejected.) 

[See also A 1928 Bom 420 (421) (DB). (Col¬ 
lusive and fraudulent payment of rent to one 
does not mean pavment to whole bodv of land¬ 
lords.) 00 (1912) 35 Mad 685 (687) (DB). (Do.)] 

[But see (’13) 36 Mad 544 (545) (FB) 00 A 
1957 Madh Pra 5 ( 6 ) 00 A 1954 Mad 473 (475) 
(DB) 00 A 1937 All 527 (527) 00 (1909) 1 Ind 
Cas 219 (219) (DB) (Mad). (Payment to one 
of joint mortgagees discharges mortgagor.) ° # 
1893 Pun Re No. 60, p. 267 (271) (DB). (Adult 
co-owner of house is competent to demand rent 
payable jointly to himself and to minor co¬ 
owners, and grant valid discharge, so as to bind 
minors.)] 
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39. Effect of refusal of party to perform promise wholly. — When a 
party to a contract has refused to perform, or disabled himself from per¬ 
forming, his promise in its entirety, the promisee may put an end to the con¬ 
tract, unless he has signified, by words or conduct, his acquiescence in its 
continuance. 

Illustrations 

(a) A, a singer, enters into a contract with B, the manager of a theatre, to 
sing at his theatre two nights in every week during the next two months, and B 


Section 38 —- Note 8 (contd.) 

(5) Obiter — Acceptance by one of joint pro¬ 
misees absolves debtor . from liability to the 
other where postal money order is addressed to 
both. A 1923 All 465 (466). 

(6) Section 38 will not at all be attracted in 
a case where a question arises as to whether the 
payment made in discharge of a liability to one 
of the joint promisees has the effect of dis¬ 
charging the promisor from the entire liability 
tinder the promise. A 1974 Bom 164 (168, 169). 

9. Refusal or acceptance of offer.— (1) Mort¬ 
gagee’s reply to equity of redemption that no 
tender need be made as mortgagor’s right has 
vested in him but also mentioning the amount 
due on the mortgage, is not a refusal of a 
tender, so as to stop running of interest. A 
1923 PC 26 (28). 

(2) Interest ceases to run when valid tender 
is improperlv refused. A 1926 Cal 310 (311) 
(DB) 00 A 1955 All 350 (351) (DB) 00 A 1929 
Mad 230 (232) (DB). 

(3) Debtor ready to pay dues under contract 
— Creditor dead — No legal representative — 
Interest ceases to run till there is a proper re¬ 
presentative capable of giving valid discharge. 
(1908) 4 Mad L.T 335 (339). 

(4) Where in execution proceedings a decree 
was tried to be executed on the ground of de¬ 
fault in paying the instalment due, and it was 
found that the judgment-debtor had tendered 
the amount due which was refused by the de¬ 
cree-holder. it was held that the tender was 
valid and operated to invalidate immediate ex¬ 
ecution of ctecree. A 1947 Pat 208 (212) (DB). 

(5) Where A makes an offer of performance 
to B. the promisee, but the offer is not accept¬ 
ed by B, A is not responsible for the non-per¬ 
formance within the meaning of Section 38, nor 
does he thereby lose his primary rights unto 
the contract. A 1958 Andh Pra 504 (507) (DB). 

(6) Building contract — Alterations in 

S iecifications for which no rates were fixed 
ontractor informing about rates to be charged 
— Non-exercise of liberty by Government to 
cancel the order does not mean that there was 
a concluded contract between the parties on 
contractor’s terms. A 1975 SC 763. 

10. Waiver of tender.— (1) An objection to 
the form of a tender may be waived by the 
creditor either expressly or impliedly. It the 
creditor rejects the tender on other grounds he 
is deemed to have waived the objection as to 
the form of tender. A 1949 Mad 535 (538) 

(DB). 

(2) Contract of repurchase — Production of 
cash onlv is strict compliance but vendee s con¬ 
duct may amount to dispensation with literal 

compliance. \ 1925 Ondh 533 (534) (DB). 

SECTION 39 — SYNOPSIS 

1. Scope and applicability. 

2. “Disabled himself from performing". 

3. ‘‘In its entirety". 


4. ‘‘Promisee may put an end to the contract". 

5. Waiver. 

6. Promisor’s insolvency — Effect. 

7. Contract of service. 

8. Compensation for breach. 

9. Rescission — Plaintiff’s default — Effect* 

10. Restitution. 

1. Scope and applicability.— (1) Section 39, 

Contract Act, applies to cases of what are call¬ 
ed “executory” contracts and not to “executed” 
contracts. A 1944 Pat 3 (5) (DB) 00 A 1957 
Pat 408 (412). (Reversed on another point in 
A 1970 SC 1717.) 00 A 1953 Mad 380 (386) 

(DB). 

(2) Section 39 does not apply to transaction 

which is an actual conveyance of immovable 
propertv. (1877-78) 2 Bom 547 (548) (DB) 00 
A 1917 Pat 514 (515) (DB) 00 (1912) 34 All 

273 (277) (DB). 

[See also A 1930 All 506 (508) (DB).] 

(3) The word “anticipatory*' nowhere occurs 

in the section. This section applies to all 
breaches which occur before the expiry of the 
last date on which the contract can be perform¬ 
ed in the whole or in part though it also covers 
all earlier breaches. A 1927 Lah 693 (695, 

696) (DB). L . , 

(4) Section 39 only enacts what was the law 
in England and the law in India before the 
Act was passed. The illustration (a) is not 
quite happy and is likely to lead to misappre¬ 
hension. (1879) 4 Cal 252 (256) (DB). 

(5) Remedy in Section 39 is not only remedy 
to party who has done his part of contract; he 
can also sue other party to recover debt, arising 
from part of contract done by him. (1910) 34 
Bom 192 (198) (DB). 

(6) A party to a contract is entitled to have 
it performed in its entirety; a breach of a part 
is a breach of die contract and, unless the par¬ 
ties waive the breach, the contract is at an end. 
A 1919 Mad 379 (382) (DB). 

(7) Suit for specific performance of contract 
— Vendee paying part of consideration and 
taking possession of property — Suit by vendor 
maintainable. A 1977 SC 1517. 

(8) Determination of rights under an agree¬ 
ment — It is to be as on the date of the ap¬ 
plication. A 1973 Cal 268. 

2. “Disabled himself from performing".-—* 

(1) Where a party has by his own conduct mad© 
it impossible for himself to perform his con¬ 
tract in its entirety within the stipulated time, 
the other party is legally entitled to put an end 
to the contract without incurring any liability 
for damages. (1931) 32 Pun LR 593 (597) 

(DB). 

(2) East Africa Order, 1897, Part IV, Arti¬ 
cle 11 (b) — Party bound to convey timber by 
wagons, selling off wagons and oxen and dis¬ 
abling himself from performing his promise in 
its entirety — Promisee may put an end to the 
contract. A 1919 PC 190 (192). 
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engages to pay her 100 rupees for each night’s performance. On the sixth night A 

wilfully absents herself from the theatre. B is at liberty to put an end to the con¬ 
tract. 

(b) A, a singer, enters Into a contract with B, the manager of a theatre, to 
sing at his theatre two nights in every week during the next two months, and B 

engages to pay her at the rate of 100 rupees for each night. On the sixth night A 

wilfully absents herself. With the assent of B, A sings on the seventh night. B 
has signified his acquiescence in the continuance of the contract, and cannot now 
put an end to it, but is entitled to compensation for the damage sustained by him 
through A’s failure to sing on the sixth night. 

[Malaysian Contract Act 1950, S. 40.] 


Section 39 — Note 2 (contd.) 

(3) Where a widow enters into a compromise 
with the sole person entitled to the estate, 
whereby she obtains a life estate in the pro¬ 
perty on condition that she would not exercise 
the right of adoption conferred by her husband, 
she cannot take any advantage under the com¬ 
promise if subsequently she adopts in pursu¬ 
ance of the authority of her husband. A 1927 
Oudh 265 (275) (DB). 

(4) Contract of affreightment — Demand by 
shipper for space as per terms of contract — 
Fact that shipper had no goods to ship and 
was attempting to obtain advantage due to rise 
in freight does not entitle the shipowner to 
repudiate the contract — On the date of 
demand it cannot be said that shipper had dis¬ 
abled himself from performing his part of the 
contract under Section 39. A 1941 Sind 146 
(150). 

(5) Party not to cut trees more than he had 

paid for — Cutting in breach —- Promisee en¬ 
titled to rescind. A 1922 Oudh 259 (263) 

(DB). 

(6) The defendant agreed to sell to plaintiff 
property, for a certain sum which he had re¬ 
ceived from plaintiff, after buying the property 
at an auction sale. The defendant bought it, 
but by collusion with a third person put it out 
of his power to perform his part of the con¬ 
tract. The plaintiff sued for the refund of his 
money — Held, that a suit lay for cancellation 
of the contract under Section 39, and was tri¬ 
able by Small Cause Court for the refund of 
the amount. A 1929 All 62 (62). 

(7) Agreement between landlord and tenant 
— Tenant to use specified area for grove — 
Tenant breaking condition by using small por¬ 
tion for other purposes — Zamindar is entitled 
to eject the tenant if he had not acquiesced in 
the breach. A 1928 All 117 (118). 

(8) When the vendor is not in a position to 
give possession of the property agreed to be 
sold by him to the purchaser, the purchaser 
will be entitled by virtue of S. 55 (1), T. P. 
Act and under Section 39 to rescind the con¬ 
tract and claim the advance that has been paid. 
A 1951 Mad 470 (471). 

(9) In absence of service rules, employer la 
entitled to put an end to the contract of em¬ 
ployment for long continued absence without 
leave as in that case, employee would be deem¬ 
ed to have refused to perform his part of the 
contract or disabled himself from performing 
his part. A 1962 Pat 452 (456) (DB). 

3. ‘Tn its entirety”.— (1) Right of rescission 
arises only when other party fails to perform 
contract in its entirety. (1912) 6 Sind LR 103 
(106) (DB1. 


(2) Where the question is whether the one 

S arty is set free by the action of the other, 
le real matter for consideration is whether the 
acts or conduct of the one do or do not amount 
to an intimation of an intention to abandon and 
altogether refuse performance of the contract. 
(1906) 33 Cal 477 (482) (SB) °® A 1966 Mys 
154 (156) (DB). 

(3) Repudiation must be total, absolute and 
clear. A 1924 Bom 247 (251) A 1931 Rang 
126 (126). 

(4) Where there was contract to deliver 
goods in two instalments and plaintiff failed to 
tender for, or take delivery of, first instalment 
although market was in his favour, but, as re¬ 
gards second instalment, made tender which 
defendants refused to recognise because of such 
failure, held, under circumstances, conduct of 
plaintiff had not amounted to renunciation, to 
absolute refusal to perform contract such as 
would amount to rescission and therefore defen¬ 
dant could not accept it as reason for not per¬ 
forming his part. (1906) 33 Cal 477 (482, 484) 
(SB). 

(5) Where a party to a contract complains 
about delay in carrying out the contract and 
protests against the other party’s right to put 
an end to it, it cannot amount to a refusal to 
perform. A 1924 Cal 427 (431) (DB). 

(6) Mortgagee failing to pay part of the 
consideration — Section 39 does not apply. 

A 1930 All 506 (508) (DB) 00 A 1927 Oudh 

527 (527) (DB) •• (1906) 10 Cal WN 932 (933) 
ODB). 

[But see 1906 Pun Re No. 103. p. 363 (366) 
(DB). (Mortgage — Part of consideration left 
with mortgagee who undertook to pay off prior 
encumbrance with it — Default by mortgagee 
— Mortgage contract never came into existence 
owing to non-payment of consideration as 
agreed — Even if there was a completed con- 
bract it came to an end owing to mortgagee’s 

default to carry out its terms — This was a 

case of rescission under Section 39 — Mortgagee 
cannot claim repayment.) ] 

(7) Property mortgaged for 15 years in consi¬ 
deration of mortgagee paying mortgagors 
decree-holder — Mortgagee making default, 
mortgagor pays off decree-holder — Mortgagor 
entitled to redeem before expiry of 15 years as 
mortgagee breaks condition. A 1927 Oudh 12 
(14) (DB). 

(8) Contract for supply of goods contained 
condition regarding cash pavment on delivery 
of railway receipts but credit had for long 
been allowed to purchaser — Rescission of 
contract on ground of purchaser’s refusal to pay 
cash on one occasion cannot be sustained under 
Section 39. A 1914 Lah 298 (301) (DB). 
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Section 39 — Note 3 (contd.) 

(9) Defendant in Madras agreed to take 
goods to be supplied by plaintiffs by monthly 
shipments from England. There was also pro¬ 
viso in agreement by which plaintiffs were ex¬ 
cused from monthly shipments if space in ships 
sailing for Madras was not available. Second 
shipment was not made within one month from 
first, though ship was available few days ear¬ 
lier for such shipment. (1895) 18 Mad 63 (70, 
72) (DB). 

(10) The defendants who contracted to pur¬ 
chase 25 bales of yarn from the plaintiff and 
take delivery of the bales one day after notice 
of arrival, took delivery of three bales and 
did not take delivery of seven bales, though 
notice was given about their arrival as well: 
The plaintiffs treated this as a repudiation or 
the entire contract and did not give notice ot 
arrival as regards the remaining 15 bales. In 
a suit by plaintiffs for damages for breach ot 
contract in respect of 22 bales, held, the plain¬ 
tiffs were not entitled to treat the conduct ot 
the defendant as a repudiation of the entire 
contract and were bound to give the notice. 
A 1925 Mad 1290 (1291) (DB). 

(11) Talking of refusing to perform but ask¬ 
ing for further information and speaking ot 
sending definite reply when it arrives is no re¬ 
pudiation. A 1922 Mad 28 (29) (DB). 

(12) Unreasonable postponement will entitle 
vendor to terminate contract for sale of land. 
A 1921 Mad 141 (142) (DB). 

(13) Where, in contract, under which defen¬ 

dants agreed to deliver certain goods to plain¬ 
tiffs, to be paid for, on delivery, defendants 
made part delivery for ’which, however, plain¬ 
tiffs declined to pay until certain cross claims 
of theirs had been adjusted, and defendants, 
thereupon, refused to deliver remainder and 
cancelled contract, it was held that there was 
not such refusal on part of plaintiffs to perform 
their part of contract as to entitle detendants 
to rescind under Section 39. (1879) 4 Cal 252 

(256) (DB). 

(14) Contract for sale — Vendor unable to 
make out good title — Vendee can repudiate 
contract under Section 39 or treat thei case as 
one of want of mutuality. A 1927 Bom 195 

(202, 203) (DB). 

(15) Sale of house — Possession “ ot 

ed forthwith — Vendee can rescind contract 

1932 Mad WN 122 (125) (DB). 

(16) Agreement by B to supply goods to A 

_ Ready delivery within one week — Delivery 

of all the goods within one week not asked 
for by A — A held had impliedly refused to 
perform the contract in its enhrety and Sec. 39 
annlied. (1911) 10 Ind Cas 18 (20) (O. 11 ? 1 '; 

(17) Promise of indemnity is an implied term 
of the contract of agency, hence the refusal of 
the principal to indemnify the agent for any 
act done by him in the course of agency, jush- 

fies him to rescind thccontractof«gency under 

Section 39. A 1915 Sind 30 (32) (DB). 

(18) Parties to a contract agreeing to substi¬ 
tute old contract by a new one, by payment 
cash down of Rs. 500 and by e»ecuhon an d 
registration of a mortgage bond for balance 
Cash not paid — Assuming that registration re¬ 
ceipt was offered to promisee and he refused 
to accept it, held that promisor refused to per¬ 
form his part of the contract m its entirety as 
cash payment was part of agreement ot passing 


liability for balance on mortgage bond — Sec¬ 
tion 39 applied and parties were relegated to 
their own position under the old _ contract —■ 
There was no novation under Section 62. A 
1940 Pat 121 (124) (DB). 

(19) Promisee is not bound to accept part 
performance. (1921) 3 Lah LT 141 (144) (DB). 

(20) The party repudiating tne contract is en¬ 
titled before the date fixed for completion of 
the contract to withdraw his repudiation, un- 
less and until the other party has accepted the 
repudiation and elected to treat the contract 
as terminated, and to insist upon the contract 
being performed in its entirety. A 1925 Lah 
217 (220) (DB) 00 A 1927 Lah 693 (695, 696) 
(DB) 00 A 1963 Pat 254 (260). 

(21) Under a contract for sale, yam to be 
delivered on steamer at Madras in July, August 
and September, in three shipments — No yam 
shipped in July and August, but ten bales 
shipped together in September — Defendant 
not complaining of even delays in deliveries 
but iust before tender of the goods gave notice 
to plaintiffs of his intention to put an end to 
entire contract — Defendant was not entitled 
to rescind entire contract but plaintiffs should 
be awarded damages in respect of the bales 
allocated for the September shipment. A 1921 

Mad 675 (676) (DB). _ . . , 

(22) Tripartite agreement under which u 
agreed to take over A’s liabilities to B, on 
several accounts — Agreement to be given 
effect by entering into four different transactions 
— All transactions separate — Repudiation by 
B of three transactions does not affect val'dip' 
of one which is duly completed. A 1950 ft* 
21 (38). (A 1947 Bom 217, Reversed.) 

(23) An agreement can be repudiated either 
by words expressive of an intention n ° 
perform the contract or the conduct from 
which the said intention can be gathered 
Mere failure to perform a contract without 
more cannot be said to be a repudiation ot it 

A 1953 Mad 300 (306). 

(24) Where by the collapse ot the crutty, 

the stakeholder disables himself from perform¬ 
ing his promise in its entirety the subscriber 
to the chitty who has made a successful bid at 
an auction is entitled to go back to his right 
to claim the paid up subscriptions. ILR (19oIj 
Trav-Co 685 (688, 689) (DB). 

(25) Where there has been a renunciation or 
disclaimer of a contract, the renunciation or 
disclaimer takes place when and where it is 
communicated to the other party to the contract. 
A 1956 Nag 118 (120) 00 A 1949 Pat 270 
(276) (DB). 

(26) Contract for sale of property —- No 
vacant possession of property in possession ot 
tenants possible — Vendee can rescind con¬ 
tract. A 1960 Punj 51 (53). (Auction purchaser 
informed of occupation of portion of property 
by tenants, in the course of bidding, cannot 
rescind the sale on ground that no vacant pos¬ 
session is given.) 00 A 1964 Raj 240 (240, 241>. 

(27) Insistence of buyer on performance ot 
condition not forming part of contract — It 
amounts to refusal to perform promise — Sel¬ 
ler can put an end to the contract. A 1960 
Andh Pra 178 (181) (DB). 

(28) Where the contract was for the^ supply 
of 19 bales of yarn in the manner indicated in 
the contract but what was delivered was only 
14 bales and even then the said 14 bales were 
p.'ii sent in the manner indicated in the con- 
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Section 39 — Note 3 (contcD 

tract, it was held that the seller had not per¬ 
formed the contract. A 1958 Mys 10 (13) 

(DB) 00 A 1968 Ker 310 (312, 313) (DB). 

(29) Contract of employment — Change in 
essential terms of contract by employer 
Held, change amounted to refusal by employer 
to perform previous contract in its entirety and 
employee could put an end to it and sue ror 
breach. 1968 MPLJ 846. 

(30) If a contract is validly cancelled by the 
lessor, the motive behind the action even 
bad would not convert it into an illegal ac 
and furnish a cause of action to the lessee 
under the contract to sue for damages or com¬ 
pensation for breach of contract. .Motive s 
absolutely irrelevant. A 1959 Andh Pra 551 

(554) (DB). , , , 

(31) It is open to canvass the grounds urgea 

in justification of a cancellation of a contract 
in a Court of law. It is quite competent for a 
Court to review bona fides, go into the motive 
underlying such an action and if the. Court is 
satisfied that they are inadequate or insufficient 
It will set them aside. A 1959 Andh Pra 551 
(559) (DB). 

(32) Bailee mixing his own goods — Offer 
to return goods without sorting out such goods 
— Bailor is entitled to refuse delivery intoto 
and claim compensation for conversion. (1961J 
27 Cut LT 340. 

(33) Where promisee not only fails in repay¬ 
ing due instalments but also acquiesced in the 
contract bv asking for further monev which the 
promissor in his discretion under the contract 
refused to pay, it cannot be said that the pro¬ 
missor failed to perform the promise. m its 
entirety” Hence promisee was not entitled to 
terminate the contract. A 1973 Cal 268 (275). 

(34) The words in its entirety which occur 
in Section 39 do not find place in Section 60, 
Sale of Goods Act. The words “repudiates the 
contract” in Section 60 show that the repudia¬ 
tion must be in its entirety. It is only in that 
event that the right to put an end to the con¬ 
tract as provided in Section 39 can arise. 
(1965) 4 Law Rep 663 (688) (Mys). (Partly Re¬ 
versed on another point in A 1976 SC 626 : 
1976 Tax LR 1458.) 

4. “Promisee may put an end to the con¬ 
tract’*.— (1) Repudiation by promisor before 
time of performance — Promisee may at once 
accept repudiation and bring his action as on 
a breach of it, or he may treat notice of in¬ 
tention as inoperative and await die time for 
performance and then hold the other party 
responsible for all the consequences of non¬ 
performance — Contract is not necessarily 
broken by the mere notice of intention to break 
tiie contract. A 1926 Mad 778 (781) (DB) 00 
n.R (1955) Mad 528 (546) (DB) 00 ILR (1948) 
2 Cal 11 (47) 00 A 1925 Lah 217 (220) (DB) 
•° (1912) 6 Sind LR 187 (189) (DB) 00 1903 
All WR (HC) 580 00 A 1959 Madh Pra 30 
(DB) 00 (1970) Raj LW 597. 

(2) Seller not accepting buyer’s repudiation 
of contract, is not entitled to damages unless 
he has offered the delivery of goods in time. 
A 1975 Andh Pra 169 (175 to ITT). 

(3) Where the promisee treats the notice of 
fatention. of promisor not to perform the con- 


[S 39 N 4] 745 

bract as inoperative, the promisee keeps the 
contract alive for the benefit of the other party 
as well as his own, he remains subject to ail 
his own obligations and liabilities under It, 
and enables the other party not only to com¬ 
plete the contract, if so advised notwithstanding 
bis previous repudiation of it, but also to take 
advantage of any supervening circumstance 
which would justtfy him in declining to com¬ 
plete it. A 1926 Mad 778 (781) (DB) 00 A 
1922 Bom 303 (312) (DB) 00 (1911) 1 Mad 

WN 265 (266) (DB). 

(4) Where in a contract for delivery of goods 
by instalments there was default in respect of 
delivery of certain instalments and the buyer 
did not rescind the contract the contract re¬ 
mained subsisting both for the benefit of the 
buver and also for the benefit of seller. (1965) 
4 LR 663 (Mys) 00 1963 All WR (HC) 580. 

(5) Repudiation before time of performance 
— Acceptance determines the contract Party 
repudiating cannot turn round and insist on 
performance or sue for damages for non-per- 
rormance. A 1925 Lah 217 (220) (DR). 

(6) Per A. P. Sen. J. — An employee sub¬ 
mitting his resignation from service — Resig¬ 
nation, unless accepted by the emplover, does 
not operate as discharging the contract by 
bringing it lawfullv to an end. 1969 MPLJ 
879. 

(7> Where one party to contract has not 
merely offered to cancel the contract hut has 
definitely expressed an unalterable resolve to 
refuse to perform it, the other party to the 
contract may accept the termination several 
months after the offer after making vain efforts 
to induce the buyer to change his mind. This 
Is to be distinguished from the case where one 
party to a contract makes a definite offer to 
put an end to the contract and that offer has 
been definitely rejected by the other party, in 
which case it will not be open to the latter 
party to cancel the contract several months 
afterwards by merely accepting the offer to 
terminate the contract. A 1925 Lah 217 (220) 
(DB). 

(8) On renunciation of a contract by one 
party, the other party will he justified in re¬ 
garding himself as discharged from all liability. 
A 1916 Cal 136 (147) (DB). 

(9) A, party to contract informing his inten¬ 
tion not to perform contract to B. the other 
party to contract — Contract terminates when 
B exercises his option of treating the contract 
as cancelled, and so. breach takes place when 
A receives letter of cancellation. A 1934 All 
740 (764) (DB). (Reversed on a different point 
fcn A 1938 PC 165.) 

(10) Contract for sale — Defect in vendor’s 
title — Vendee cannot be compelled to re¬ 
scind contract or accept the title without in¬ 
vestigation. A 1920 Mad 859 (801) (DB). 

(11) Contract for lease of toll — Default by 
contractor in payment of kist — Re-sale of toll 
— Sale postponed for want of bidders — Sub¬ 
sequent sale and suit for loss incurred — Held, 
that notice of re-sale put an end to contract — 
Section 39 applied and not Ss. 107 and 63 —• 
Limitation for suit for loss ran from date ot 
re-sale and not date of sale. A 1933 Mad 704 
(706). 


**A” in the citations stands for AIR 
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(12) Per Scott, C. J. — Toe fact that party 
to contract under Section 39, when other side 
has refused to perform it, may put an end to 
it and sue for compensation for breach, does 
not oblige him to take that course at his peril; 
he may, if he prefers it, sue to recover any 
debt due to him which has arisen from his 
execution of his part of contract. (1910) 34 
Bom 192 (198) (DB). 

(13) Repudiation of the contract by one of 
several joint promisors entitles die promisee to 
rescind the contract as against others. (1909) 
19 Mad LJ 28 (31) (DB). 

(14) The renunciation of a contract by one 
of the parties before the time of performance 
does not of itself put an end to the contract; 
there must be two parties to a rescission. A 

1952 Bilaspur 0 (8) 00 A 1965 Ker 187 00 A 
1903 Andh Pra 370 (373) 00 A 1983 Pat 254 
(260) (DB). 

(15) Failure to fulfil an obligation under 
Clause (1) of Section 55, Transfer of Property 
Act amounts to a refusal to perform the con¬ 
tract for sale within the meaning of Section 39 
and will entitle the other party to repudiate or 
to put an end to the contract A 1957 Madh 
B 23 (20). 

(18) Where a seller agrees to sell a certain 
property at price agreed to by the buyer and 
the buyer is put in possession of the property 
and the buyer fails to execute a sale deed, a 
notice given by the seller to the effect that if 
the buyer fails to pay the price within eight 
days the seller will put an end to the contract 
entitles the seller to rescind the contract and 
resell the property. ILR (1952) Madh B 410 
(415, 416) 00 A 1960 Andh Pra 178 (182, 184) 
(DB). 

(17) Breach of the substituted agreement does 
not revive what has been discharged. Further 
complaint must be founded on ^ the substituted 
agreement and not on the original contract. 
If the substituted agreement is put an end to 
under Section 39 of the Act on account of such 
breaches, the original contract is not thereby 
revived. A 1953 Cal 842 (045). 

(18) New agreement substituting old one —• 
Agreement not relating merely to mode of pay¬ 
ment — First part of agreement acted upo» 
by promisors — Second part not fulfilled -—• 
Promisee cannot repudiate whole agreement. 

A 1969 Raj 278 (279). 

(19) The Film distributors agreed to release 
a picture for exhibition to one theatre on a 
particular date. But later on the distributors 
wanted to postpone the exhibition of that 
picture at the said theatre. They informed the 
theatre by a letter that it was not possible to 
exhibit the picture at the theatre on the date 
agreed. It was held that the letter amounted 
to repudiation of the contract and the other 
partv had a right to cancel the contract A 

1953 Trav-Co 90 (97, 98) (DB). 

(20) Where a contract is repudiated, it sur¬ 
vives for the purpose of measuring the claims 
arising out of the breach and the arbitration 
clause contained in it survives for determining 
the mode of settlement of the claims. The re¬ 
pudiating party is not prevented from iiwokmg 
the arbitration clause in the contract for the 
purpose of settling all questions to which his 
repudiation has given rise. It is not correct to 
say that the arbitration clause will not be 


given effect to when the contract is ended by 
something dehers the agreement A 1947 
Sind 57 (58). 

(21) In a C. I. F. Contract the buyer must 
accept the documents which represent the goods. 
Refusal to accept documents amounts to a 
breach of the contract The seller, on refusal 
can treat the contract as at an end and sue 
for damages. A 1954 Mad 268 (270) (DB). 

(22) Where no part of the contract remains 
unfulfilled, it cannot be suggested that the 
contract is continued in terms of Section 39. 
1953 AMLJ 138 (137). 

(23) Tudgment-debtor executing decree obtain¬ 
ed by him against decree-holder — Claim 
under decree wiped off by adjustment — N# 
right accrues to decree-holder to enforce his 
decree on account of action of the decree- 
holder. A 1908 All 556 (558). 

5. Waiver.— (1) Promisor refusing to per¬ 
form his part of the contract in its entirety —- 
Promisee not rescinding contract but acqui¬ 
escing in its performance — Promisee not en¬ 
titled to demand price under the contract be¬ 
fore the date due under the contract A 1925 
PC 188 (193). _ _ 

(2) Contract to construct building on land 
within 2 years — Resumption of land if there 
was breach of the condition — Breach of con¬ 
tract — Acquiescence in breach for 12 years 

— Presumption that the right of resumption 
was waived. A 1969 Mys 310 (311). 

(8) Legatee agreeing to pay guzara to testa¬ 
tor from date of execution of will — Will exe¬ 
cuted — Legatee making default in payment 
of guzara — Will not revoked by testator 

— Legal representatives of testator cannot re¬ 
voke will and rescind contract. A 1946 Oudn 
193 (209, 210) (DB). 

(4) Mortgage suit — Preliminary decree —* 
Subsequent agreement — Plaintiff agreeing to 
take property at valuation less than amount 
fixed by preliminary decree — Judgment-debtor 
agreeing to pay additional sum — Security for 
latter offered — Default — Plaintiff asking for 
personal decree for amount due on preliminary 
decree and also praying execution against 
rurety — Plaintiff is not estopped by acqui¬ 
escence from proceeding with preliminaiy 
lecree from the mere fact that the plaintiff 
nistakenly pursued both the remedies at the 
ame time. A 1938 Rang 353 (355) (DB). 

(5) Contract for sale of property — Portion 
>f purchase money left with vendee —- Vendor 
eeing unable to give possession of property 
old, vendee obtaining possession of other equi¬ 
valent property but malcing default in payment 
o creditor — Held, that vendee having waiv¬ 
ed his right to put an end to the contract, 
vas bound to return the balance of the pur¬ 
chase money as agreed. A 1934 All 617 (6.18[* 

(0) Contract of agency continuing — Prinrf- 
ial is liable to pay agents’ commission accord- 
ng to agreement till their dismissal in spite o* 
ill shortcomings in discharge of their duties as 
here was acquiescence, in the continuance 

nanaging agency. A 1929 All 87 (94) (DB). 

(7) Contract to sell timber — Vendor inrist- 
tng on payment of full price before 
;an be allowed to remove timber — Vendor 
jelling part of contract timber to third party 
—r Vendee keeping contract alive has no cause 
Df action to sue for damages if he claims cro- 
iit for value of timber sold. A 1930 Lah 97® 
[982) (DB). 


[The Indian] Contract Act, 1872 


[S 39 N 6-9] 747 


Section 39 — Note 5 (contd.) 

(8) Contract of insurance — Payment of pre¬ 
mium condition precedent to policy taking 
effect — Though premia not paid policy issued 

— On demands being made tor payment of 
premia assured agreeing to pay same and fur¬ 
ther renewing policies — Condition held had 
been waived and there was concluded contract 
of insurance between parties. A 1954 Mad 
520 (521) (DB). 

(9) Waiver of past breaches — Lessor fs 
not precluded From enforcing forfeiture in 
terms of contract in case of subsequent breach 
of the same condition or other condition. 
(1959) 25 Cut LT 376. 

(10) Charterers hiring ship under charter- 
party — In default of payment of monthly hire 
shipowner entitled to withdraw ship after seven 
days notice — Payment of hire after making 
unlawful deductions held amounted to default 

— Failure to withdraw ship immediately on 
expiry of seven days notice as ship was engag¬ 
ed in unloading and appropriation of payment 
under protest towards other dues held did not 
amount to waiver of right of withdrawal. ILR 
(1974) 2 Delhi 850. 

(11) Charterers hiring ship under charter-party 

— In default of payment of monthly hire in 
advance shipowner entitled to withdraw ship 
after seven days notice — Notice served — 
Amount not paid within that period — Demand 
for pavment is not necessary Before withdrawal. 
ILR (1974) 2 Delhi 650. 

(12) Contract to supply charpovs to Army 
authorities within stipulated period — Conduct 
of authorities in accepting delayed short supplies 
signifies their acquiescence in continuance of 
contract. A 1978 T & K 102 (DB). 

6 . Promisor’s insolvency — Effect.— (1) A 
bare notice of insolvency does not necessarily 
and in all cases amount to a declaration of in¬ 
tention not to fulfil obligation under the con¬ 
tract. It is a question of fact in each case. A 
1914 Sind 53 (55) (DB). 

(2) The plaintiff under a contract was to take 

delivery of the goods on a certain date; he filed 
an application for insolvency before that date. 
The interim receiver who was appointed in the 
insolvency proceedings also did not act im¬ 
mediately or even within a reasonable time to 
adopt the contract of the plaintiff. It was held 
that the insolvency was equivalent to a notice 
by the insolvent that he did not intend to per¬ 
form his obligation. A 1953 Nag 345 (349) 

(DB). 

(3) Contract by insolvent after initiation of 
insolvency proceeding but before adjudication is 
not per se void. A 1964 Anclh Pra 299 (391 to 
304' (DB). 

7. Contract of service— (1) Ss. 39 and 64 and 
justice, equity and good conscience require that 
servant who quits his master’s service in India 
before expiry of contract period, should be ordi¬ 
narily paid for full period he worked under 
master deducting the damages caused by 
breach. (1912) 23 Mad LJ 680 (682). 

(2) Where, the resolution of a Municipal 
Committee under which an employee agreed to 
serve, did not contain any stipulation in regard 
to the period of employment, nor were there 
8Jiy terms laid down on which the employee 
should be reverted if necessary Held, that 
there were no contractual or statutory- provisions 
which governed the rights of parties. That 


being so, the Municipal Committee enjoyed an 
absolute power to put an end to the personal 
relations created by the employment at any 
time without giving the employee any reason 
for doing so or any opportunity for showing 
cause against the proposed action. A 1958 
Punj 220 (222). 

(3) An employee submitting his resignation 
from service — Resignation, unless accepted by 
the employer, does not operate as discharging 
the contract by bringing it lawfully to an end. 
1969 MPLJ 879. 

8. Compensation for breach (1) If the 

buyer gives notice that he will not take delivery 
or disables himself entirely from performing his 
part of the contract the seller is entitled to re¬ 
scind the contract and may at once sue for 
damages. The eventual non-performance may 
be treated as a cause of action and damages 
may be assessed and recovered in respect of it, 
though the time for performance may yet be 
remote. (1912) 6 Sind LR 187 (189) (DB) 00 
A 1968 SC 1361 (1364) 00 A 1965 Ker 187 
(188, 189) 00 A 1963 Cal 70 (72) (DB). (Re¬ 
versed on another point in A 1967 SC 378.) 

(2) If a promisor performs his promise after 
the time fixed for performance and the promisee 
accepts the performance, the promisor is not 
liable to damages unless at the time of accept¬ 
ing performance the promisee gives notice of 
his intention to claim compensation. (1912) 14 
Ind Cas 129 (130) (All). 

(3) Contract to pay debts of another — 
Breach — Starting point of limitation for suit 
for damages for breach — Time does not begin 
to run against the promisee from the date of 
repudiation of agreement by the promisor — 
Fact that promisee himself paid the debts in 
itself gives him no cause of action — If the 
promisee paid them before die expiry of a 
reasonable time after the agreement, the defen¬ 
dant may plead want of reasonable time to per¬ 
form and that consequently there was no breach 
—- If the plaintiff (promisee) waited till the ex¬ 
piry of a reasonable time, defendant’s breach 
of contract would give him cause of action, 
whether he himself paid the debts or not. 
(1912) 22 Mad LJ 207 (210, 211) (DB). 

(4) Contract of sale not by sample — Refusal 
of buyer to accept goods unless they accorded 
with sample — Performance held dispensed by 
buyer — Seller treating contract cancelled — 
Buyer held responsible for breach and not 
entitled to compensation. A 1950 Orissa 42 
(46) (DB). 

(5) Copyright Act (1957), Section 55 — 

Agreement between author and publisher — 
Breach in res-pect of payment of royalties and 
rendition of accounts — Discharge by breach 
can he implied — Remedy is bv way of a suit 
for damages. A 1970 Madh Pra 261 (276 to 
279). 

(6) Where the terms of a contract clearly 
showed that the contract would continue to re¬ 
main in force till the completion of the work 
or till its abandonment and the contractor failed 
to complete it in time, he would be liable to 
compensate delay for every day; the right to 
rescind would accrue to him only when com¬ 
pensation due exceeded his security deposit 
1979 UJ (SC) 247 (256). 

(7) See also under Section 73. 

9. Rescission — Plaintiff’s default — Effect.— 
(1) Contract for sale of immovable property —. 
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Section 39 — Note 9 (contd.) 

Defect in title —* Vendor cannot sue for re¬ 
scission of contract A 1920 Mad 859 (861). 

(2) Party committing breach cannot require 
other party to perform his part of the contract 
A 1934 Lah 474 (475). 

(3) Where the parties agree between them¬ 
selves as to who could rescind the contract the 
rescission could be made by that designated in¬ 
strumentality. This is the position especially 
where the contract is either with the State or 
the Union Government (1965) 4 Law Rep 603 
(Mys). 

(4) Works contract — Time mentioned as of 
essence of contract — But contract enforceable 
till completion of work or its abandonment — 
Rescission of contract and consequent forfeiture 
of security deposit held proper within terms of 
contract. A 1979 SC 1339. (Appeal No. 534 
of I960, D/- 11-7-1968 (Bom), Reversed.). 

(5) Auction of liquor shop — Highest biddw 
at auction withdrawing the bid — Re-sale of 
shop occasioning loss — Such short fall occa¬ 
sioned owing to the default in paying advance 
instalment is not obviously an excise revenue — 
Therefore even assuming that there was a con¬ 
cluded contract between the parties, damages 
accruing from the breach thereof could not be 
recovered as arrears of land revenue -— Damages 
could be recovered through a civil suit only. 
1979 Tax LR 2451 (2453) (All). 


10. Restitution.— (1) The party putting an 
end to the contract under Section 39, is liable 
under Section 64 to restore to the other party 
any benefit received by him under the contract. 
A 1943 PC 34 (39). (Case of contract coming 
under Section 39 comes under the Phrase ‘void¬ 
able contract*) 00 A 1957 Madh B 53 (55) (DB) 
00 ILR (1955) Mad 528 (546) (DB). 


(2) It cannot be said that the earnest money 
is a benefit under the contract for sale within 
the meaning of Section 64. The seller is not, 
therefore, liable to refund the earnest money to 
the buyer on his rescinding the contract on ac¬ 
count of the failure of theibuyerto pay the 

purchase money. A 1955 Onssa ii 

(1963) 2 Mad LJ 153. (Defaulting buyer is 

entitled to the part payment.) 

(3) Neither Section 39 nor Section 64 is ap¬ 
plicable to a case where under the °n^l con¬ 
tact one party has advanced some money to 
the other and the contract is subsequently varied 
by consent of parties. But that is no reason 
why the party advancing the money should not 
get back the money on breach of contract by 
Hie other party in the absence of any wntrac* 
to the contrarv. A 1950 Cal 236 (238) 

(4) Where in an executory contract the P ,a, o- 
tiff has performed his part of the contract a d 
the defendant repudiates the contract itself the 

plaintiff is entitled to treat the contract as ; void 
Within the meaning of Section 6o « becomes 
void when the plaintiff exercises his right to re- 
Idnd it under Section 39. The defendant’s 
liabilitv then is to restore to the plaintiff any 
advantage the defendant has received under 
that contract or to make compensation for that 
is independent of the statutory nght accrued to 
the plaintiff under Section 75- The nghts are 


not necessarily alternative, they can be cumula¬ 
tive. ILR (1955) Mad 528 (547) (DB). 

(5) Discharge of temporary servant without 
due notice -—r Servant is only entitled to pay 
for notice period — Discharge is not rendered 
invalid. A 1959 Pat 192 (194). 

(6) Contract to institute a suit to prevent 
waste of properties due to a reversioner — Pre¬ 
mature termination of suit does not disentitle the 
party who has filed the suit from claiming 
oenefits under the contract. ILR (1900) 2 Cal 
538 (DB). 

(7) Contract of service by P with X company 
— X was being managed by Y company under 
managing agency agreement — Termination of 
service of P by Z, who was director of X com¬ 
pany and managing director of Y company — 
Held, Z could not be made liable either in tort 
for procuring breach of contract with managed 
company, his position in relation to managed 
company being that of an agent or for breach 
of contract, by terminating service of P. 1968 
MPLJ 840. 

(8) Once the contract is repudiated it ceases 
to have any legal effect from the date of re¬ 
pudiation but there is no reason why a party to 
it cannot bring a suit for a period prior to the 
termination of contract. (1959) 25 Cut LT 376. 

(9) Agreement for sale of land reciting that 
Rs. 2,000 was paid as advance — Vendor can¬ 
celling agreement alleging that vendee had in 
fact paid only Rs. 350 and balance amount was 
not paid within 3 days as orally agreed — Suit 
for specific performance by vendee — In view 
of recitals in deed it is not necessary for plain¬ 
tiff vendee to lead evidence as to source from 
which he obtained money — Held, on evidence 
that allegation of vendor was untrue and had 
been set up as an excuse for resiling from agree¬ 
ment. A 1970 SC 1942 (1944). 

(10) For a fuller discussion, see under Seo- 
tions 64 and 65. 

Section 40 


(1) When one of the persons liable under a 
mortgage has acquired the interest of others, 
the liability for the repayment of the mortgage 
debt cannot be said to be transferred by con¬ 
tract to one who is not already liable. Hence 
a suit for accounts on a usufructuary mortgage 
at his instance is maintainable. A 1948 All 55 
(56). 

(2) A contract in the absence of contrary in¬ 
tention express or implied, will be enforceable 
against parties and their legal heirs and re¬ 
presentatives including assignees and transferees. 
A 1967 SC 744 (746). 


(3) In contracts of personal service the ques¬ 
tion of performance of the contract is one oi 
ascertaining the true intention of the parties. A 
1954 Orissa 241 (243) (DB). 

(4) It is an implied condition of an agreement 
for personal service that the death of either 
party will dissolve it. A 1954 Orissa 241 (24^/ 
(DB) 00 A 1957 Andh Pra 643 (649) (DB). 

(5) A contract to sell goods can be assigned 
by the seller so as to enable assignee to sue tor 
damages for breach of contract on tender o® 
performance by him. A 1947 Mad 258 (25°/ 

A 1954 Mad 87 (87). 
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tract that any promise contained in it should be performed by the promisor 
himself, such promise must be performed by the promisor. In other cases, 
the promisor or his representatives may employ a competent person to per¬ 
form it. 

Illustrations 

(a) A promises to pay B a sum of money. A may perform this promise, either 
by personally paying the money to B or by causing it to be paid to B by another; 
and if A dies before the time appointed for payment, his representatives must per¬ 
form the promise, or employ some proper person to do so. 

(b) A promises to paint a picture for B. A must perform this promise per¬ 
son ally. 

[Malaysian Contract Act 1950, S. 41.] 

41. Effect of accepting performance from third person.— When a pro¬ 
misee accepts performance of the promise from a third person, he cannot 
afterwards enforce it against the promisor. 

[Malaysian Contract Act 1950, S. 42.] 


Section 40 (contd.) 

(6) Assignment of a contract to sell goods is 
not transfer of mere right to sue for damages 
but a transfer of the rights under a contract 
which is still to be performed on both sides. 
A 1947 Mad 258 (259). 

(7) Buyer’s rights under a contract to get 
goods on payment of price is capable of being 

aligned. A 1954 Mad 87 (87). 

(8) Benefits of a contract are assignable sub¬ 
ject to a contrary intention which may be ex¬ 
press or arising by necessary implication. A 
1955 Cal 621 (622). 

(9) Where in a contract of resale of land 
there is no contrary intention against the as¬ 
signability of its benefits the mere absence of 
the phrase “heirs, assignees, administrators” is 
not sufficient to raise any such implication. The 
benefits of such contract are therefore assign¬ 
able. A 1955 Cal 621 (622). (A 1918 Bom 158 
and 35 Bom 258, held no longer good law.) 

(10) In order that an assignee of seller, to a 
contract to sell goods, can sue for damages on 
breach of the contract by the buyer, the con¬ 
tract must have been contemplated by the par¬ 
ties as capable of being performed on both 
sides by their assigns or representatives. A 1947 
Mad 258 (258). 

(11) Specific performance regarding contract 
for purchase of immovable property can be 
claimed against legal representative. A 1929 
Rang 274 (274> (DB). 

(12) On death of hanker liahilitv of his sons 
to pav sums to customers is not changed. A 1940 
Pat 129 (131) (DB). 

(13) Under Section 40. except in very special 
circumstances, a person agreeing to purchase a 
property is not bound to purchase it himself and 
he may arrange for the purchase of the pro¬ 
perty by some other person as his nominee in 
the terms of the agreement entered into by him. 

A 1967 All 253 (257). 

(14) Where the lessors were not parties to 
the agreement between the lessees and the State 
the lessors cannot be held liable for the busi¬ 
ness of the lessees. Hence decree against les¬ 
sors for liability of lessees is liable to ne quash¬ 
ed. Decision of the Patna High Court, Re¬ 
versed. A 1974 SC 1988 (1991). 


Section 41 

(1) The section applies only where a contract 
has been in fact performed by some person 
other than the person bound thereby. A 1916 
PC 68 (70) 00 A 1942 Cal 87 (90) (DB). 

(2) Part performance being not enough it 
should be performed in full. A 1966 Mys 84 
(85). 

(3) What is required by Section 41 is actual 
performance and not a substituted promise. 
According to the section, performance by a 
stranger, accepted by the promisee produces the 
result of discharging the promisor, although the 
latter has neither authorized nor ratified me act 
of the third party. A 1928 Mad 972 (974). 

(4) Loss of goods insured — Insured accept¬ 
ing receipt of his total loss from insurer —* 
Insured cannot enforce his claim for loss against 
those responsible for loss. A 1974 Cal 141 
(144). 

(5) Where in a suit on subsequent mortgage 
which was executed in lieu of prior mortgage, 
the subsequent mortgage is found invalid, the 
right of suit on the prior mortgage becomes re¬ 
vived and Section 41 has no application to the 
case since it applies only where a contract has 
been in fact performed by some person other 
than the person bound thereby. A 1916 PC 
68 (70). 

(6) A instituted suit against B and C. The 
plaint averred that the amount in suit was due 
to A by B and that C was liable for the reason 
that he had undertaken to make the payment 
It was alleged that C had intimated this fact to 
A whereupon the debit and credit entries had 
been made in accounts but subsequently C in¬ 
formed in writing that inasmuch as B had failed 
to pay him he withdrew his undertaking to 
pay to A. Subsequently A withdrew his case 
against C and proceeded only against B. The 
lower appellate Court applied Section 41 and 
dismissed the suit. On appeal held that there 
was no novation within meaning of Section 62 
and that Section 41 did not apply to the case. 
A 1933 Lah 335 (335, 330). 

(7) Just like Section 63, Section 41 also 
enables a promisee not only to release a debt 
at the instance of a third party, hut also to 
enable the promisor whose debt has been re¬ 
leased at the instance of the third party to take 
advantage of that release. The intention is 
that release need not be made in favour o & 
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42. Devolution of joint liabilities.-— When two or more persons hava 
made a joint promise, then, unless a contrary intention appears by the con¬ 
tract, all such persons, during their joint lives, and, after the death of any 
of them, his representative jointly with the survivor or survivors, and, after 
the death of the last survivor, the representatives of all jointly, must fulfil 
the promise. 

[Malaysian Contract Act 1950, S. 43.] 

43. Any one of joint promisors may be compelled to perform.— When 

two or more persons make a joint promise, the promisee may, in the absence 
of express agreement to the contrary, compel any *{one or more] of such 
joint promisors to perform the whole of the promise. 


Section 41 (contd.) 

the person liable. A 1931 Bom 123 (124) (DB). 

(8) Where P, as adopted son of Q, renewed 
pronotes executed by Q, but his adoption was 
set aside, it was held that the creditor could 
fall back on the original notes as P could not 
be regarded as “third person’’ within Sec. 41. 
A 1928 Mad 972 (974). 

(9) A was the cashier and accountant of a com¬ 
pany and B was the auditor of the company. A 
misappropriated large sums of the company and 
executed a promissory note for Rs. 50,000 in 
favour of the company for the amount misap¬ 
propriated by him. B was liable to the com¬ 
pany for his negligence and paid Rs. 60,000 to 
the company in full discharge of that liability. 
It was contended that by reason of payment by 
B, A’s liability under the pronote was discharged 
under Section 41 of the Contract Act. Held, 
that Section 41 had no application as A’s liabi- 
Htv was a contractual one while B’s liability was 
one in tort. A 1945 Cal 218 (226) (DB). 

(10) Where pre-emption decree proved abor¬ 

tive. after payment by pre-emptor of the un¬ 
paid purchase money to vendor, the vendor can¬ 
not enforce his lien for unpaid purchase money, 
against vendee, till he has reimbursed I* 1 "®" 

emptor, money paid by him. (1913) 16 Oudh 

(11) Plaintiff having accepted payment from 
a third person in full satisfaction of his claim 
is not entitled to sue the defendant for the 
balance. A 1963 SC 250 (255). 

(12) Consignee accepting performai^e of the 
promise to pay compensation from the insurer 
cannot enforce the same claim against the 
carrier. A 1964 Cal 362 (365). 

[But see A 1966 Mad 381 (384) (DB).] 

(13) Suit for damages against (1) Vmanj* 
India (2) Railwav Administrations and (3) seve¬ 
ral Insurance companies - Insurance compao^s 
settling suit claim by paying full amount on 
condition that plaintiff would prosecute suit 
against defendants 1 and 2 and pay to them 
whatever he would recover from defendants 
Held, on reading clause in policy of Insurance, 
that settlement was conditional and 

of Contract Act had no application. (1968) 2 

Mvs L? 240 (242). 

± ws’tawrft “E™ s , 

valid because by reimbursing the loss 
insurer became subrogated to the rights of the 
insured. A 1971 Cal 494 (503). 

OS) Toss of goods in transit by Railway — 
Injure, compensating the, loss - Owner of 

goods and the insurer suing the Railway for 


damages —- Held on facts —- The company, 
the owners had a contract with the carriers for 
transhipment of the consignment of the cotton. 
The contract which was the outcome of promise 
was for transhipment and the company did not 
expect performance thereof by the insurer. On 
the facts Section 41 was not attracted and 
insurer would not bring a suit against the Rail¬ 
way. A 1979 Orissa 165 (187) : 48 Cut LT 
245 (DB). 

Section 42 

(1) Under Section 42, the obligation to per¬ 
form the promise of the promisor devolves 
jointly on all his representatives and on the 
death of one of them, his heirs are not dis¬ 
charged but take their place with reference to 
the liability. 1896 Pun Re No. 53, page 148 
(151) (DB). 


(2) Under the English common law die rule 
>f survivorship applies to the case of joint ored*- 
ors as well as to the case of joint debtors, but 
inder Section 42 and Section 45 of the Indian 

Contract Act the rule of survivorship is not re- 
•ognised and the devolution of joint liabilities 
ind rights is governed by the proyisions of Seo- 
ions 42 and 45 respectively. A 1948 Nag 279 
282) (DB). 

(3) The rule of survivorship among joint 
enants is modified by Sections 42 and 45, Con- 
met Act which puts the representative of the 
leceased joint tenant in his place so long as 
here is such a representative. On failure of 
uch a representative the rule of survivorship 
imong joint tenants applies. A 1930 All 350 
awrifnm 00 A 1935 All 975 (976). 


(4) It is clear from Sections 42, 43 and 44 
of the Contract Act, that where there are joint 
promisors there is an implied contract amongst 
them, inter se, to contribute equally towards the 
performance of the joint promise. Tliat im¬ 
plied contract of contribution is independent or 
the contract as between the joint promisors and 
the promisee. The promisee cannot in any way 
absolve a joint promisor from his liability to 
contribution so far as his other joint promisors 
are concerned who may have performed the 
promise. A 1949 Cal 242 (243). 

SECTION 43 — SYNOPSIS 

1. Scope. 

2. Enforcement of joint contracts. 

3. Contribution. 

4. Join decree for costs — Contribution* 

5. Co-heirs of a promisor. 

6 . Co-tenants. 

7. Partners. 

8. Joint tort-feasors. 

9. Accord and satisfaction by on*. 
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Each promisor may compel contribution.— Each of two or more joint 
promisors may compel every other joint promisor to contribute equally with 
himself to the performance of the promise, unless a contrary intention ap¬ 
pears from the contract. 

Sharing of loss by default in contribution. — If any one of two or more 
Joint promisors makes default in such contribution, the remaining joint pro¬ 
misors must bear the loss arising from such default in equal shares. 

Explanation. — Nothing in this section shall prevent a surety from re¬ 
covering from his principal, payments made by the surety on behalf of the 
principal, or entitle the principal to recover anything from the surety on ac¬ 
count of payments made by the principal. 

Illustrations 

(a) A, B and C jointly promise to pay D 3,000 rupees. D may compel either 
A or B or C to pay him 3,000 rupees. 


Section 43 (contd.) 

1. Scope— (1) Sections 43, 69, 70 do no more 
than state in written form what was law before 
the Act. (1893) 9 Cal 395 (397) (DB). 

(2) Where subsequent to the acceptance of a 
joint tender for the right to vend liquor the 
Government permitted one of the persons who 
made the tender to withdraw it was held that 
in view of the principle underlying Section 43 
ot the Contract Act there was nothing in law 
which prevented the Government from allow¬ 
ing the withdrawal and accepting performance 
from the other. 1958 Andh LT 696 (698). 

2. Enforcement of joint contracts_(1) Joint 

and several liability may arise from contract or 
for a tort but for such liability to come into 
existence there must be a joint contract or a 
tort committed jointly as the case may be. So 
far as the conditions of such liability are con- 

tb e y are identical against persons whose 
liability may be joint and several. ILR (1954) 
6 Assam 53 (57). 


(2) Whether a sale deed is joint transaction 
making all vendees jointly liable or is really 
several transaction making each vendee respon¬ 
sible for his own share only is a question of 
tact depending on the intention of the parties 
A 1930 Lah 806 (807) (DB). P 


i- •^' Vhe r re th , e deb , ts m jointly incurred the 

inno^ ? f ” for whole amount. A 

1928 Lah 962 (963) 00 A 1933 Pat 24 (25) 

(DB) A 1957 Trav-Co 305 (307). (Mother 
executing mortgage in her own right and also 

on behalf of minor children as their guardian_ 

Mother is liable for the entire whole debt and 
not only for that part which was binding on the 
minors — Hence decree should be passed 

against her for the full amount secured by 

mortgage.) 00 A 1954 Aimer 7 *(2) (8). (Joint 
indemnity bond executed by two persons —► 

Liability of each under the bond is joint and 
several — Hence decree on bond need not 
specify the liability of each.) 00 (1965) 78 Mad 
LW 157. 


[See also A 1969 SC 69 (72).] 

(4) Under the provisions of Section 43 it Is 
quite within the competency of the lender to 
sue all or any of the joint promisors as he may 
choose. A 1924 Pat 164 (165) (DB). (Nothing 
m Civil P. C. goes against adopting such a 
course.) •• A 1957 Raj 267 (273) °® A 1951 

Ma 3 i ? 39 (240) fDB) ’ ^ act that the Person 

between the joint promisors under¬ 
taken liability only as a surety does not detract 


from the right of the creditor to recover from 
him the entire debt.) 00 A 1950 Orissa 6 (9i 
(DB) 00 A 1949 Pat 184 (190) (DB). (Caste 
organisation or sabha passing resolution —. De- 
fendants, members of the sabha compelling 
plaintiffs to deposit certain money pending arbi- 
tration proceedings in accordance with the re¬ 
solution and also jointly promising to return the 

money after completion of the proceedings _ 

Held Section 43, Contract Act applied to case 
and suit against them to recover the amount 
was maintainable.) 00 A 1964 Cal 196 (206) 
(DB). (Vessel of plaintiff requisitioned by Gov¬ 
ernment under Vessel of India Rules — Held, 
liability of Government for compensation for 
use of vessel was statutory and not contractual 

— Cause of action arose partly within Dominion 
of India and partly within Dominion of Paki¬ 
stan —— Liability was joint liability and could 
be enforced against any one of the Dominions.) 
00 (1977) 1 Andh WR 373 (DB) 00 (1973) 1 
Cut WR 509 (517). (Unregistered body through 
its office-bearers entering into contract of 
tenancy of building for school — Rent not paid 

— Landlord can compel in suit one or more of 
joint promisors to perform whole of the pro¬ 
mise.) 

[See also A 1948 Nag 44 (47). (Decree 
charging several properties — Charge holder 
can proceed to enforce the charge against any 
item just as he can against any person liable to 
him for a debt jointly with another.)] 

(5) Unlike English law, the Indian law makes 
all joint liability, joint and several in the ab¬ 
sence of any agreement to the contrary. It is 
therefore open to the promisee to sue any one 
or some of the joint promisors and it is no de¬ 
fence to such a suit that all the promisors must 
have been made parties. A 1949 FC 211 (218). 
(Suit for specific performance of part of con¬ 
tract, and willing to pay entire consideration —. 
Suit maintainable.) 00 A 1934 Pesh 94 (95) *° 
A. 1956 Nag 111 (112) (DB). (Decree against 
joint promisors — Death of one joint promisor 
during pendency of appeal — Appeal abates 
only against him and can be continued against 
the rest — Decree in appeal can be executed 
against surviving promisor because his liability 
is joint and several.) 00 A 1927 Pat 426 (427) 
(DB). (It is for the joint promisor who wants 
to resist the suit in which his co-sharer is not 
impleaded to show the existence of a definite 
contract that each promisor is not separately 
liable.) 1905 Pun Re No. 81 p. 254 (255) 
(DB). 
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(b) A, B and C jointly promise to pay D the stun of 3,000 rupees. C is com¬ 
pelled to pay the whole. A is insolvent, but his assets are sufficient to pay one- 
half of his debts. C is entitled to receive 500 rupees from A’s estate and 1,250 

rupees from B. 

(c) A, B and C are under a joint promise to pay D 3,000 rupees. C is unable 
to pay anything, and A is compelled to pay the whole. A is entitled to receive 

1,500 rupees from B. 

(d) A, B and C are under a joint promise to pay D 3,000 rupees. A and B be¬ 
ing only sureties for C. C fails to pay. A and B are compelled to pay the 
whole sum. They are entitled to recover it from C. 

[See S. 145, infra: Malaysian Contract Act 1950, S. 44.] 

[a] Substituted for ‘'one” by the Amending Act, 1891 (12 of 1891). 


Section 43 — Note 2 (contd.) 

(6) A joint contract unenforceable against one 

on the ground of his not signing it can be 
enforced against the other receivmg 

consideration. A 1926 Nag 196 (196) J- e 
2 Andh LT 61. (Consideration P al <i to any ot 
joint promisors is sufficient to support promise 
of all joint promisors.) 

(7) Suit against Company illegally \° rm ® d , 
Liability is joint and several -Suit can be 
maintained against some members. A 19JU 

B °[s c f however ^A 1961 Cal 393 (395). (Suit 
against unregistered society — Loan furred 
hv secretary on behalf of society —«• vy 

creditor ^recover the money due on^>ronotes 
should be brought against all the members 

the society.)] _ 

(8) Where one of the directors of a co ” ip . 

tor who entered into contract. The fact that 
a-.,, pamest money was accepted by tne otner 
d"ecto™ who passed a receipt for it was >m- 
material, those directors being tho joint pro 
misors. A 1959 All 29 (31) (DB). 

(9) Insolvency of one of the joint promisors 
does not bar a suit as agaimtf other joi^pr^ 

gS”..* 0 A “Mad 1 055 (1055) - A 1919 

Ca (10 7 ) 8 Scope 2 — Enforcement of joint contracts 

— Decree against some only of the jomt pro¬ 
misors — Decree remaining unsatished — 
cond suit against other jomt contractors not 

barred. A 1970 Mad 337 (341). 

(11) One joint promisor cannot plead jnmonV 
of the other as a bar to i:he promrs «am, 
against himself. A 1916^PC 2 (3) 

663 (664) (DB) 00 A 1924 Lah 146 (147) (UBJ 

00 A 1963 Cal 325 (328) (DB). 

(12) An agency created by * ^^CoiS 

^d n can °b^ d sued^aQlS) 17 Cal LJ °2Cg (204, 

tion Act) . _ , 

n*\ Where A who consigned coal to B under 
, contract^airanffed with the Railway admm- 
fatration that it should collect both the freight 


and the cess payable under the Coal Produo- 
tion Fund Ordinance, 39 of 1944 from B when 
the consignment is delivered to him it was held 
that both A and B were jointly and severally 
liable for the payment of the cess and hence 
the suit for the recovery of the cess was mam- 
tainable against A as well. A 1958 Madh Pra 

425 (432) (DB). . , 

(14) The creditor gets a right to proceed 
against any one of his joint debtors, and such 
right must be exercised before the creditor 
brings his suit. 098) 1898 Pun Re No. 53, 
p. 148 (153) (DB) ” A 1961 Cd 393 (395). 

[See however A 1921 Lah 357 (358) (DB). 
(Death of some defendants during pendency or 
suit — Suit could be proceeded with without 
bringing their legal representatives on record 
against die remaining defendants — Option 
under Section 43 can be exercised at any stage 

of the suit.)] , 

(15) Where a promisee chooses to proceed 

against one co-promisor, and obtains judgment 
he cannot proceed against the other co-promi¬ 
sors, or co-contractors. A 1936 Bom 344 (345) 
(DB). (Per Beaumont C. J., RangnekarJ., As¬ 
senting.) 00 (1935) 62 Cal 612 (616) (DB) A 
1917 Bom 268 (273). (Agent and principal -- 
Party dealing through the agent can sue both 
or either of them — Suit against only one pur¬ 
sued to judgment — Suit against other will not 
lie afterwards.) 00 A 1917 Bom 262 (264) •• 
187^7^3 Cal 353 (359, 360, 382) (DB) 00 

(1862) 5 Mad 37 (46) (DB). 

[But see A 1934 Pat 52 (53) 00 A 1933 Bom 
407 (409) 00 (1910) 33 Mad 317 (320) (DB) 
(1900) 22 All 307 (319) (DB).] 

(16) When a suit against a number of joint 
promisors or joint contractors has been dismis¬ 
sed. the plaintiff cannot prosecute an appeal 
against only some of them renouncing his claim 
against the rest of their legal representatives. A 

1961 Punj 555 (557) (DB). # 

(17) Sale of‘land by members of joint Hindu 
family — Shares of members determined —* 
Contract not indivisible — Decree for sp ec jjj 
performance of contract granted against “o 
members to the extent of their share. (1966) z* 
Cut LT 181 (183). 

(18') Where the liability of defendants is )»«« 
and several a decree directing execution a g a “*fj 
one of the defendants in die first instance anrt 
to proceed against other defendant only 
wards for balance amount which remained un 
realized, held bad — No equitable principle or 

statutory provision justified such , fift of 

cree in C. C. C. Appeals Nos. 63 and 60 or 
1959, D/- 1-2-1903 (Andh Pra), Modified, a 

1971 SC 449 (454). 
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Section 43 (contd.) 

3, Contribution.—' (1) The relief of contribu¬ 
tion contemplated under Section 43 is distinct 
from the relief of reimbursement provided tor 
by Section 69 of the Act. Contribution is be¬ 
tween persons equally bound while reimburse¬ 
ment is between a person interested in payment 
and a person bound to pay. A 1959 Pat 212 
(214) (DB) 00 A 1957 Raj 267 (274). (Claim 
for “reimbursement” among joint promisors who 
are all equally bound to perform the promise 
cannot lie.) 00 (1967) 2 Andh LT 283 00 A 1961 
Pat 103 (104-105). 

(2) “Contribution” signifies payment by each 
of the parties interested of nis share in any 
common liability. Mutuality is the test of con¬ 
tribution. A 1934 Cal 626 (626) (DB) 00 A 
1915 Cal 278 (279) (DB). 

(3) Persons who are liable under a joint de¬ 

cree are bound to contribute to the extent of 
their respective shares towards the discharge of 
the decree. A 1929 All 792 (793) (DB) A 
1957 Raj 267 (273). (Persons jointly and 

■everally liable under a decree are in the posi¬ 
tion of joint promisors.) 90 A 1931 Pat 234 
(235) (DB). (Co-debtor who is able to show that 
die person paying had joint money sufficient to 
discharge decree is not under any liability to 
contribute.) 00 A 1922 Lah 148 (149). 

(4) A person who pays in excess of his own 
share towards a joint liability must be consider¬ 
ed in so far as the excess is concerned to have 
paid on behalf of his co-debtors. A 1954 Trav- 
Co 499 (503). (Suits for recovery' of such ex¬ 
cess from co-debtors is a suit for contribution.) 
•° 1946 Jaipur LR 375 (377). 

(5) The right to contribution is an equitable 
right which can be availed of only' by' a co¬ 
promisor who has paid more than his share in 
satisfaction of the joint liability and not by co- 
promisor who has not paid anything in excess 
of his share. 1946 Jaipur LR 375 (377) 
(1873) 11 Beng LR 76 (81) (DB). (Pavment bv 
promisor would not by itself entitle him to 
claim contribution from his co-promisors unless 
the payment is in excess of his shares of the 
joint liability.) 

( 6 ) Principal and Surety — Where one of 
the joint promisors is only a guarantor or surety 
he w . n( . ,t liable to pay any contribution to the 

( P 24D 1P (DB) btOIS themselves - A 1951 Mad 239 

(7) A mere undertaking to pav the amount 
at some future date is not equivalent to pay¬ 
ment. A 1925 Mad 261 (263) (DB). 

AU- e t-a: nSO (I 8 ™ 11 Beng LR 76 ,82) (DB). 
(Plaintiff and defendants co-principals each 

bound to pay his own share of debt — Plain¬ 
tiff not even paying his own share of debt _ 

If is suit to ask tor contribution from defendants 
is premature.)] 

( 8 ) Payment by one of the co-debtors which 
does not exonerate other co-debtors from liabi¬ 
lity does not give a right of contribution to the 
co-debtor making such payment. A 1924 Mad 
279 (280) (DB). 

(9) Partner of a firm — A co-promiser within 
oection 43 — Entitled to claim contribution 
rrom other partners in case he is required to 
pay the debt of the firm (Obiter). 1977 J & K 
LR 153 : A 1977 (NOC) 270 (DR). 


"A” in the citation- 
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(10) The fact that the promisor claiming con¬ 
tribution made the payment without consulting 
his co-promisor does not in any way affect his 
right to the contribution. A 1933 Mad 382 (383). 

(11) In order to entitle a promisor paying a 
debt to claim contribution from his co-promisor 
it is sufficient if the debt was alive when he 
paid it. It is not necessary that the liability' of 
the co-promisor was also alive then. A 1954 
Trav-Co 499 (502). (Joint executants of hypothe¬ 
cation bond — Death of one during pendency 
of suit on bond — Abatement of suit as against 
him does not exonerate his heirs who have 
taken the benefit of his share of the property 
from their liability to contribute to decretal 
debt when recovered from the joint executant 
by execution.) 00 A 1955 Cal 62 (63). (A and 
B jointly and severally liable for payment of 
putni rent — Suit for recovery of rent as 
against A only — Defaulting putni when brought 
to sale A paying off the decree — Fact that on 
the date of payment claim for rent was barred 
against B would not excuse him from payment 
of his share to A.) 00 A 1929 Mad 309 (310) 
(DB). (Debt kept alive by acknowledgment — 
Amount recovered from joint promisor under 
decree — Other promisor is bound to pav his 
share.) 00 A 1915 Mad 675 (677. 679) (DB). 
(Promissory note jointly' executed by two —• 
liability kept alive beyond three years against 
one only while it is barred by limitation against 
other — Former when compelled to pay under 
decree is entitled to contribution from latter 
although the decree exonerated him on the 
ground of limitation.) 00 (1897-1901) Upp Bur 
Rul 331 (332). (One joint promisor compelled 
to pay debt — Liability of other promisors to 
contribute is not excused by the reason that as 
between them and the creditor the debt was 
barred by limitation.) 00 A 1969 Cal 390 (393) 
00 A 1965 Andh Pra 98 (101) (DB). (Joint- 
debtor satisfying decree passed against him — 
Co-promisors are still liable to contribute and 
cannot escape liability though they are exonerat¬ 
ed in prior proceedings.) 

(12) The liability of the joint promisors to 
contribute equally to the performance of the 
promise Ls based on a presumed implied con¬ 
tract amongest them and that liability cannot 
be affected by any act of the promisee absolv¬ 
ing one joint promisor of his liability' to him 
for the debt. A 1949 Cal 242 (244) A 1957 
Raj 267 (273). (One of judgment-debtors jointly 
and severally' liable uncler decree released by 
decree-holder — Right of judgment-debtor pay¬ 
ing off decree to contribution not affected.) 

bSee however A 1960 Mad 117 (119, 120) 

(DB).] 


(13) Where a joint debtor sues for contribu¬ 
tion against his co-debtor alleging that he has 
paid up a decree debt due by them jointly, it 
is open to him to enforce the defendant’s I'iabi- 
- °?, ” ie strength of the original liability 

even if the decree as such is found to be not 
binning on the defendant. A 1934 Mad 386 
(387, 888) (DB) 00 (1911) 38 Cal 1 (6. 7. 11. 

A c 19fi 5 Andh Pra 98 (100. 101) (DB). 
(Right of judgment-debtor discharging entire 
joint decree — Payment of decretal amount is 
condition precedent to right to sue — Judg- 


stantfs for AIR 
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Section 43 — Note 3 (contd.) 

ment-debtor fully satisfying decree — He can 

sue co-promisors for contribution.) 

(14) Where a joint decree was scaled down 
under the C. P. and Berar Relief of Indebted¬ 
ness Act, 14 of 1939, at the instance of two of 
the judgment-debtors and the third judgment- 
debtor was compelled to pay the full decretal 
debt it was held that he was entitled to recover 
from the other two their contribution towards 
the debt unaffected by the discharge in the re¬ 
lief Court before which he was no party. A 
1948 Nag 292 (293). 

(15) There is no provision in the Administra¬ 
tion of Evacuee Property Act empowering Custo¬ 
dian to determine a claim made against an eva¬ 
cuee by a co-debtor who has paid off a joint 
decree and wants to compel the evacuee to 
contribute his share of the decretal amount — 
Jurisdiction of Civil Court to entertain such a 
claim is not barred. 1967 All LJ 799. 

(16) Barring provisions to the contrary in the 
contract itself the right of a promisor who pays 
more than his share of a joint liability to compel 
contribution from his co-promisors is an ab¬ 
solute right and Courts have no option in the 
matter of giving effect to the right. A 1934 
Pat 411 (413) (DB). 

(17) In a suit for contribution all persons 
whose presence would be necessary to ascertain 
satisfactorily the liabilities of the parties must 
be impleaded. If any such necessary' party is 
not so impleaded the suit would fail in limine. 
A 1940 Pat 119 (121) (DB). 

(18) All partners must be joined in suit for 
contribution by one or more partners if partner¬ 
ship has come to an end and no adjustment has 
been made. A 1916 Lah 9 (9). 

(19) For contribution, a prima facie case is 
made by the production of the judgment and 
the certificate of satisfaction. A 1934 Oudh 
437 (439). 

(20) Where on the facts set out by a plain¬ 
tiff it is clear that he is entitled to contribution 
the method of computation is a matter of law 
and it is for the Judges to apply the law to 
the facts stated and give such relief as is ap¬ 
propriate to the case. A 1952 SC 47 (51). 

(21) Where one of the joint promisors liable 
to contribute does not or cannot pay his pro- 
portion of debt his amount of debt has to be 
divided between other contributories only m 
the proportion of the benefits which each one 
of them has received at the time of the original 
contract and not in equal proportion. A 1951 
Mad 239 (242) (DB). 

(22) No doubt the question of contribution is 
dealt with both by Section 43 of the Contract 
Act and Section 82 of the Transfer of Property 
Act but when that question arises in connection 
with a mortgage it will be governed only by 
Section 82, T. P. Act. A 1952 SC 47 (50). (Sec¬ 
tion 43, Contract Act being only the general 
law will be excluded by Section 82, T. P. Act 
which is the special law dealing with the 

matter.) 

(23) As to liability of co-sureties to contri¬ 
bute equally as between themselves, see S. 146. 

4. Toint decree for costs — Contribution. 

(1) Where a decree for costs does not indicate 
the proportions in which the costs are to be 
borne by the judgment-debtors, the rule is Jh<^ 
such a decree imposes a joint and several liabi¬ 
lity on all the judgment-debtors. A 1933 Pat 
24 (25) (DB). 


(2) Prima facie a right of contribution exists 
between persons against whom a joint decree 
for costs has been passed, and it is for the de¬ 
fendant seeking to avoid the liability to show 
some equity which entitles him to exemption. 
A 1961 Pat 103 (106) °° A 1963 Pat 227 (228, 
229). 

(3) Section 43, Contract Act, does not gene¬ 
rally apply to recovery of contribution in res¬ 
pect of costs imposed by a Court of law, on 
the principle that the liability arises out of a 
joint' wrong. A 1950 Pat 212 (215) (DB). 

(4) A co-defendant paying the full amount of 
costs cannot claim contribution unless some 
equity exists in his favour. In this respect a 
decree for costs stands on a different footing 
from a decree for payment of money arising out 
of a joint liability. A 1932 Mad 146 (147) 00 
A 1961 Pat 103 (105). 

(5) On broad grounds of justice and equity 
there appears no reasons why a decree for costs 
should be excepted from the doctrine of con¬ 
tribution. The only ground on which such an 
exception could possibly be based would be the 
doctrine that no contribution lies between joint 
tort-feasors. A 1921 Oudh 128 (129) (DB) 00 
A 1950 Pat 212 (215) (DB). (Section 43 does 
not exclude contribution in the case of costs 
imposed by Courts on equitable grounds.) 

(6) Where in a suit in which both the defen¬ 
dants were equally delinquent in taking up the 
defence and a decree for cost is passed against 
them and one of them pays the same, he is 
entitled to contribution from the other. A 1935 
Mad 347 (349) 09 A 1950 Pat 212 (215) (DB) 
90 A 1938 Lah 579 (580) °* A 1936 Mad 167 
(168, 169) (DB). 

(7) M borrowing sum On simple mortgage 
from N and S — Portion of amount paid by N 
and rest by S — Mortgage decree passed and 
property put to sale —- Suit by R against N and 
S for declaration of title to half property — 
Decree with costs —- Costs recovered only 
from S — Suit by S against N for contribution 
— S and N held liable for costs only in pro¬ 
portion to their interest in property affected by 
R’s suit and not equally. A 1938 All 631 (632). 

(8) Defendants neither taking interest nor 
defending suit are equitably entitled to exemp¬ 
tion from contribution for costs in joint decree 
against them. A 1929 All 654 (655) °° A 1946 
Cal 63 (65) 99 A 1937 All 227 (228) •• A 1963 
Pat 227 (228, 229). 

(9) Mere execution of mortgage to satisfy 
the joint decree for costs does not entitle a de¬ 
fendant to claim contribution from other — 
Suit for contribution is premature until he re¬ 
deems mortgage or mortgaged property is sold 
in satisfaction of mortgage. A 1936 Oudh 253 
(255) (DB). 

(10) If the decree awarding costs renders one 
of the defendants alone responsible for the pay¬ 
ment of the costs awarded he cannot claim 
contribution from his co-defendants. If how¬ 
ever the decree had made the costs the joint 
liability it would be otherwise. A 1955 Mad 
721 (721). 

5t Co-heirs of a promisor. — (1) Section 43 
applies only where two or more persons have 
made a joint promise and not where two or 
more persons have become jointly interested by 
inheritance in a contract made by a single per- 
A 1929 Lah 783 (784) (DB) A 1957 


son. 


Andh Pra 688 (690) 09 A 1918 Cal 512 (514) 
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(DB) 00 A 1917 Cal 829 (829) (DB) °° A 1967 
Orissa 158 (160) (DB). (A 1917 Cal 829 held 
no longer good law in view of A 1925 Cal 1056 
(FB).) °° A 1973 Delhi 290 (292). (The reason 
is that the liability of heirs is joint and in¬ 
divisible and not joint and several.) 

[See however A 1957 Trav-Co 186 (189) (DB). 
(Devolution of mortgaged property on heirs of 
mortgagor — Mortgagee can enforce the mort¬ 
gage against the entire property or against the 
share in the hands of one of the heirs.) °° A 
1955 Raj 11 (14). (Principle of section may be 
applied even to co-heirs, at least those like the 
sons of a deceased Hindu father.)] 

(2) Suit for rent is maintainable against some 

of the heirs or successors-in-interest of deceased 
tenant without bringing all on the record. A 
1925 Cal 1056 (1058) (FB). (Ghosh and 

Mukherjee JJ. dissenting.) 

(3) Heirs of joint tenants are not each of 

them liable for whole rent. (1910) 12 Cal LJ 

642 (644). 

6 . Co-tenants.— (1) In view of Section 43, a 
landlord can sue some of his tenants for the 
whole rent of a holding. (1988) 17 Pat 662 

(665) (DB) 00 A 1925 Pat 146 (147* (DB) °° 

A 1927 Pat 426 (429) (DB) oe A 1927 Pat 2 

(4) (DB) 00 A 1914 Lah 500 (501) °® A 1970 
SC 716. 

(2) Where one ot the two co-tenants dies, a 
suit by the landlord against all the heirs of the 
deceased tenant for the entire rent is maintain¬ 
able without making the other tenant a par tv 
thereto. A 1923 Cal 615 (618) (DB) °® A 1924 
Cal 165 (166) (DB). 

(3) It is true that in the case of a joint con¬ 
tract the cause of action for a suit to enforce 
the promise is exhausted by a judgment obtain¬ 
ed against one of the promisors only and hence 
no second suit against the co-promisor could be 
brought thereafter. But as arrears of rent when 
they fall due furnishes a separate cause of 
action in respect of each year the above rule 
would not affect the second suit of the landlord 
against certain co-tenants for the recovery of 
arrears of rent pertaining to subsequent years 
merely because in the previous suit against an¬ 
other co-tenant he had obtained a judgment for 
the arrears of a previous vear. A 1947 Cal 11 
(13, 14) (DB). 

(4) Where the plaintiff and the defendant are 
in the position of joint tenants and are there¬ 
fore joint promisors as regards the rent pay¬ 
able to the landlord, the plaintiff who has paid 
the entire rent is entitled under Section 43. 
Contract Act. to contribution from the defen¬ 
dant. A 1950 Pat 212 (214) y4B). 

(5) A sharer in a patni lease discharging the 
decree for rent obtained against him by the 
landlord is under Section 43 entitled to recover 
by way of contribution from his co-sharer his 
share of the rent even though the claim of the 
landlord for rent against such co-sharer was 
barred by limitation. A 1955 Cal 62 (63). 

(6) Joint lessee — Decree against for arrears 
of rent — Two groups having equal rights in 
the lease — One group making payments not 
exceeding their half share before Madras Act 
IV of 1938 came into force — Subsequent seal¬ 
ing down reducing the balance due — Contri¬ 
bution cannot be claimed from joint lessees for 
the amount paid before the Act came into force 

- the other lessees. A 1945 Mad 266 (266). 


% 


7. Partners.— (1) Section 43 applies as much 
to partners as to other co-contractors. A 1933 
Bom 407 (409) °° A 1927 Lah 819 (821) (DB) 
00 (1898) 21 Mad 256 (257) (DB) °° A 1964 
Tripura 13 (15) °° A 1969 J & K 96 (97, 98). 

(2) Where in a suit against a partner ol a 
firm and the firm was not made a party and 
an award was made against the partner on re¬ 
fer ence to the arbitration it was held that the 
award was not invalid on the ground that the 
firm was not made a party. Because the part¬ 
ners in the firm stand in the same position as 
co-promisors or co-contractors. 1977 T & K 
LR 91 : A 1977 (NOC) 269 (DB) °° 1974 WLN 
(UC) 1 (2) (Raj). (Liability of partner is joint 
and several.) 

(3) Cause of action against firm is a joint 
cause of action against all partners and each 
partner is jointly and severally liable for the 
whole claim. A 1926 Sind 75 (76) 

(4) Loan taken by firm — Pro-notes signed 
by principal partner — Principal partner cat! 
be made to pay. A 1924 Lah 148 (149) (DB). 

(5) Civil P. C., O. 1, R. 6 — Partner of a 

registered firm entering into contract of tenancy 

— Suit for recovery of rent against him alone 

— Suit is maintainable — The failure to pay 
rent is an act of the firm and the landlord 
could elect to proceed against the contracting 
partner alone. A 1975 Cal 123 (127) °° ILR 
(1970) 2 All 299 (309). 

( 6 ) Suit instituted against partners in private 
capacity, if unsuccessful, cannot be continued 
against them as firm and Section 43 has no 
application to such a case. A 1915 Lab 167 
(168) (DB). 

(7) The remedy of a partner who has been 
compelled to pay the whole or more than his 
share* of the partnership debt is to sue* for ac¬ 
count and his suit for contribution against I-is 
co-partners is not maintainable. A 1949 Mad 
109 (2) (111, 112) (DB) 60 A 1954 Mad 1101 
(1107) (FB). (Subsisting partnership — Suit tor 
contribution for payment of particular items in 
excess of their shares is not open to partners 
even though the payment had been made 
under decrees passed on those items of liability 

— A 1933 Mad 755. Overruled: A 1939 Mad 
508. Impliedly Overruled.) 00 A 1946 Oudh 
118 ( 120 ). 

[But see A 1942 Nag 72 (72. 73) ®° A 1921 
Nag 45 (46).] 

( 8 ) \ claim for contribution against the* co¬ 
partners based on the contract of partnership 
would be excluded by the general doctrine that 
as between partners there can be no claim for 
contribution. A 1939 Mad .508 (508) °° A 1946 
Oudh 118 (120) 


(vn Where a partner had to pay under a 
decree passed for a partnership debt after the 
dissolution of th< firm but by then his- right to 
claim general accounting had become barred it 
was held that his suit for contribution against 
of her partners was not maintainable. A 
1954 Mad 1101 <UlO> <FB). (Held Section 43. 
Contract Act conferred no right on him and 
the tact that the liability had become merged 

in a decree did not make anv difference A 

1939 Mad 228. Overruled; 32 Mad 208 34 
Mad 112 and A 1914 Mad 295. held impliedh 
Overruled bv A 1922 PC 115.) 


(10) Where- a partner who contested in hiv 
suit tor dissolution the binding nature ot a 
mortgage of the partnership assets agreed 
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44. Effect of release of one joint promisor. — Where two or more persons 
have made a joint promise, a release of one of such joint promisors by the 
promisee does not discharge the other joint promisor or joint promisors; 
neither does it free the joint promisors so released from responsibility to the 
other joint promisor or joint promisors. 

[Malaysian Contract Act, 1950, S. 45.] 


Section 43 — Note 7 (contd.) 
under a compromise to recognize the validity 
oi the mortgage and pay a certain amount to 
have his share of the assets released hom tho 
mortgage claim it was held that the other part¬ 
ner who had to pay off the entire mortgage 
was entitled to recover contribution up to the 
amount promised under the compromise even 
though subsequent to the compromise the mort¬ 
gage had been declared by the Court to be 
not binding on the partner who disputed it. 
A 1914 PC 10 (11). 

(11) A partner to whom a bill is endorsed by 
his firm is himself a co-promisor who could be 
compelled to contribute towards the discharge 
of the bill by the other partners and therefore 
his action against the firm on the bill will not 
be maintainable. A 1951 Cal 466 (468). 

8. Joint tort-feasors.— (1) If an act is mani¬ 
festly unlawful, or the doer of it knows it to 
be unlawful as constituting either civil wrong 
or a criminal offence, he cannot maintain an 
action for contribution or indemnity against the 
liability which results therefrom. An express 
promise of indemnity to him for the 
of such act is void. A 1932 Mad 1 (5) <EB) 
00 A 1936 Pat 49 (51) (DB) A 1961 . Pat 
103 (106) 00 1970 Ker LJ 737 (740) 

[But see A 1953 Cal 513 (514) (DB). (De¬ 
fence that plaintiff is a joint tort-feasor is no 
ground for refusing relief where facts brought 
before Court show defendant as more A11 b,a ™ e : 
worthy out of the two.) A 1951 All 774 
(790) (FB). (Contribution should be allowed 
where equitable considerations warrant — A 
1932 All 334 (DB), Overruled.) J 

(2) Person in wrongful possession cannot 
bring suit for contribution if payment was made 
in support of his own title. (1911) 13 Cal LJ 
646 (647) (DB). 

(3) Where joint debtors (who were joint tort¬ 
feasors in the suit) have under COI W°™i se ^ 
Court contracted to pay a sum to Pjamtiff a 
some of them pay the sum and sue therert to. 
contribution, their claim cannot be resist 

the ground that all of them we ^ e ^ au 160 
feasors before the compromise. A 1916 All 1WJ 
(161) (DB) 00 A 1963 Orissa 140 (14_). (joim 
tort-feasors may he sued for damages e.the, 
jointly or severally.) 

9. Accord and satisfaction by 

creditor against all. There is no reason why 
this principle would not apply to cases of om 
and several liability under Section 43, Contrac 
Act. A 1942 Cal 87 (91) (DB). 

SECTION 44 — SYNOPSIS 

1. Scope and applicability. 

2. Co-mortgagors. 

3. Co-heirs. 


Effect 


to partial 
(1942) 40 
1948 Nag 


to 


release to 
discharge 
a dis- 


4. Co-judgment-debtors. 

5. Decree against one co-promisor 

6. Contribution, right of. 

1. Scope and applicability.— (1) English law 

doctrine that release of one of several joint 
debtors releases all from liability has no appli¬ 
cation to India. (1911) 14 Cal LJ 354 (357, 

358) (DB). . 

(2) Section 44 applies as much 
discharge as to complete discharge. 

Cal WN 234 (237, 238) (DB) 00 A 
279 (282) (DB). 

(3) Section means generally, that 
one of several contractors does not 
co-contractors, and applies as well 
charge after breach as to a release before 
breach. (1879) 4 Cal 336 (338). 

(4) The provisions of Section 44 are appli¬ 
cable to the coparceners of a joint Hindu 
family in spite of the dissolution of the join* 
familv unless the creditor has agreed to the ar¬ 
rangement between the coparceners that one 
of mem alone would pay me debt. 1949 Bur 
LB (SC) 46 (50). 

2. Co-mortgagors.— (1) Release by the ere- 

dit o ; of one of the mortgagors 

severally liable, has not the effect of releasing 

others. A 1917 Cal 502 (505) (DB). 

(2) The qualified release of a part of the 
mortgage security in favour of some of several 
joint mortgagors, resulting from tbe mortgagee 
not seeking to enforce his right as against any 
^Jplus sale proceeds of such part when sold 
^^satisfaction of a prior mortgage ought not 
to affect the mortgagee’s right. (1903) 30 Cal 

953 (958) (DB). 

(3) Where five brothers had made themselves 

jointly liable for a sum of money under a bond 
and mortgaged certain village as security for 
the debt and the mortgagee having subsequently 
taken a separate bond from each of the two 
brothers for one-fifth of the whole amount, 
sought to recover the remaining three-fifths or 
the said amount from remaining three brothers: 
Held that any one of the five might be sued tor 
the whole amount and the promisee was entitl¬ 
ed to recover the three-fiths from the remain¬ 
ing three brothers. (1876) 25 Suth WR 419 
(419) (DB). • 

(4) Mortgage suit — Preliminary decre« 

against joint owners — Plaintiffs applying tor 
final decree — B, one of joint owners, applying 
to Debt Relief Court for determination of debt 
— Final decree proceedings stayed — j* 5 ' 

scaled down by such Court and B allowed to 
pay same in instalments — Plaintiffs applymg 
for revival of final decree proceedings — Re¬ 
lief Court’s order held did not release 
defendants from liability. A 1947 Nag 61 (67/ 

<FB). u 

3. Co-heirs.— (1) Claim for rent barred 
against some co-heirs — Remaining heirs 
separately liable for entire rent. A 1919 
861 (862) (DB). 
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45. Devolution of joint rights. — When a person has made a promise to 
two or more persons jointly, then, unless a contrary intention appears from 
the contract, the right to claim performance rests, as between him and them, 
with them during their joint lives, and, after the death of- any of them, with 
the representatives of such deceased person jointly with the survivor or sur- 


Section 44 (contd.) 

4. Co-judgment-debtors.— (1) The release of 

a joint judgment-debtor doe*, not operate as a 
release of the others. A 1944 Cal 328 (330) 

(DB) 00 A 1933 Lah 505 (507) 00 A 1924 Cal 
209 (211) (DB) 00 A 1915 Mad 934 (936) <DB) 
00 (1880) 6 Cal LR 212 (214) 00 1965 Cur LJ 
485 (Punj). 

[See also A 1927 All 830 (831). (Joint decree 
against father and son — Father becoming in¬ 
solvent and compounding with decree-holder 
— Son is liable only for such portion of decre¬ 
tal amount as had not already been realised by 
decree-holder in pursuance of the composition.) ] 

(2) Where some of the original defendants 
against whom joint decree for costs was passed 
died during the pendency of a Privy Council 
appeal and no substitution was made it was 
held that it did not amount to a release by the 
decree-holder of the interests of those judg¬ 
ment-debtors and the interests of all the other 
judgment-debtors were not also released from 
all liability under the decree. A 1933 Pat 24 
(25) (DB) 00 A 1973 Raj 39 (41). 

(3) Release granted to one of several judg¬ 
ment-debtors without any intention to release 
others will discharge others only pro tanto and 
not in respect of the entire amount decreed. 
A 1918 Cal 51 (53) (DB). 

5. Decree against one co-promisor — Effect.—* 

(1) Where a promisee chooses to proceed 
against one co-promisor, and obtains a judg¬ 
ment, he has no right to proceed against the 
ether co-contractors or co-promisors. A 1930 
Born 344 (345) (DB). 

(2) Where in case of a joint promissory note 
one of the executants makes certain payment 
and the promisee agrees to discharge him from 
his liability, only reserving his right to sue the 
co-executant for the balance the co-executant 
is liable for the balance subject to his right to 
.sue his other co-executant for contribution. A 
1937 Rang 137 (137, 138). 

(3) In absence of contract to the contrary, 
joint executants of pro-note, who have under¬ 
taken unconditionally to discharge obligations 
under pro-note, are jointly and severally liable 
to discharge liability under pro-note — Some 
of them cannot maintain the position that they 
are only sureties. A 1966 Ker 303 (304) (DB). 

6. Contribution, right of.— (1) Where the 
promisee releases one or more of the joint pro¬ 
misors, the liability as between joint promisors 
to contribute equally does not end. (1941) 45 
Cal WN 357 (361). 

(2) A case may not be covered by Sec. 69 
of the Contract Act, but that is not to say 
that the claim for contribution can be negatived 
on this score if it otherwise arises under Sec¬ 
tions 43 and 44. A 1957 Raj 267 (274). 

(3) Decree for arrears of putni rent against 
co-sharers — Execution of decree postponed 
against one co-sharer by reason of Section 10-C, 
Bengal Court of Wards Act —- Such co-sharer 
is not absolved from liability to contribute to 
other co-sharer who pays entire amount. A 
1949 Cal 242 (244). 


(4) A case for contribution arising out of ex¬ 
cess payment could and would come into 
existence only when such excess payment had 
been made and the limitation would begin to 
run from the date of such payment. A 1957, 
Raj 267 (275). 

SECTION 45 — SYNOPSIS 

1. Scope. 

2. Discharge given by one joint promisee 

alone. 

3. Suit by joint promisees. 

4. Devolution of joint rights. 

5. Partnership cases. 

1. Scope.— (1) It is doubtful whether 

Section 45 applies to claim for possession 
of land. Where, however, suit is really for 
specific performance of contract, defendant 
may plead Section 45 as bar. 1912 Pun LR 
No. 49 p. 150 (158) (DB). 

(2) The words "as between him and 
them” in Section 45 signify that as between 
the debtor and original body of creditors, 
the right to claim payment would rest with 
the body, but if by part payment the num¬ 
ber of creditors is reduced, the right to 
claim payment will be a right arising as 
between the debtor and the remaining 
creditors. Where a partner of a dissolved 
firm collects his share of debts, impleading 
others, the other partners can sue for their 
share of debts. A 1919 Lah 14 (15). 

(3) A promise can be made to two per¬ 
sons either .jointly or severally but not 
both ways. A promise to two or more 
persons unless there is something to show 
that the intention of the parties was other¬ 
wise is only a joint promise made to them 
A 1954 Cal 303 (304). 

2. Discharge given by one joint promisee 

alone.— (1) Payment to one of two joint 
promisees is not a discharge of the entire 
debt. A 1952 Mys 68 (69) ** II,R (1953) 3 

Raj 318 (326) (DB) ** A 1917 Sind 71 (72) 
(DB) ** (1913) 17 Cal LJ 372 (375) (DB) ** 
A 1974 Bom 164 (168. 169). 

[But see A 1957 Mad 191 (192). (Payment 
to one promisee so as to have the effect of 
discharging the debt as against all joint 
promisees must be an actual payment and 
not merely an undertaking to pav in 
future.) ** A 1917 Pat 82 (84) (DB) ** 
(1913) 36 Mad 544 (549. 552) (FB). (One of 
two or more payees of negotiable instru¬ 
ment can give valid discharge of entire 
debt without concurrence of other payees .)] 

(2) A discharge given by one of the co¬ 
promisees is valid only to the extent of his 
own share in the debt II.R (1951) 1 Raj 
• 187 (189) ** A 1952 Mys 68 (69). 

(3) In the absence of any evidence or 
circumstances which would justify a con¬ 
trary inference it will be presumed not¬ 
withstanding the form of an obligation 
that a debt due to joint creditors is due to 
them in severality. A 1919 Cal 593 (596) 
** A 1969 Raj 278 (280). 
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v ! 1 vo . rs ’ ® nd » after the death of the last survivor, with the representatives of 
all jointly. 

Illustration 

A, in consideration of 5,000 rupees, lent to him by B and C, promises B and C 
jointly to repay them that sum with interest on a day specified. B dies. The right 
to c la im performance rests with B’s representative jointly with C during C’s life, 
and after the death of C with the representatives of B and C jointly. 

[Malaysian Contract Act, 1950, S. 46.] 



Section 45 — Note 2 (contd.) 

(4) The presumption in the absence of 
any proof as to the proportion in which 
the loan was advanced by the co-creditors 
is that the money was advanced by them 
in equal shares and on that presumption 
each of them is entitled to receive his 
share of the total advances and give a 
valid discharge qua his share. ILR (1953) 3 
Raj 318 (327). 

(5) One of the promisees jointly entitled 
with another to a debt cannot when sued 
upon by the debtor for the recovery of a 
debt which was due from him alone, set off 
the joint debt. A 1954 Cal 303 (305). 

(6) A decree-holder holds such a legal 
character as to be able in law to give dis¬ 
charge on behalf of his co-decree-holders. 
A 1924 Cal 710 (713) (DB). (Where succes¬ 
sion certificate is taken by all decree- 
holders, adult certificate holders are not 
competent to give a valid discharge with¬ 
out the concurrence of the minor decree- 
holders.) 

(7) See also Section 38. 

Mortgages. 

(8) Mortgagees taking a joint security 
for the money advanced must, in the ad- 
absence of anything shown to the contrary, 
be regarded as tenants-in-common having 
separate interest in the money advanced 
and not as joint tenants. A 1921 Pat 27 
(28) (DB). 

(9) Co-mortgagees being tenants-in-com¬ 
mon their interests are severable or parti¬ 
ble among themselves; so that one of them 
can sue on the mortgage provided those 
who are unwilling to be joined as plain¬ 
tiffs are made defendants. Similarly, if 
some of the co-mortgagees are estopped 
from suing. Court can sever debt and give 
decree to others for their share. A 1918 
Cal 411 (412) (DB). 


propriated amounts to actual payment and 
discharges mortgage against all mortgagees 
though there is no payment of a lump 
sum.) ** A 1925 Mad 261 (263) (DB). (Pay¬ 
ment made to one joint-mortgagee is valid 
discharge of mortgage liability. But a mere 
undertaking to pay the amount at some 
ruture date is not payment.) ♦* (1909) 1 Ind 
Cas 219 (219) (DB) (Mad). (A release of a 
mortgagor by one of several joint mortga¬ 
gees, on payment to him of the mortgage- 
debt, discharges the mortgagor from all 
liability under the mortgage to the other 
mortgagees, inasmuch as the mortgagor had 
made a promise to two mortgagees jointly 
and the right to claim performance rested 
with both mortgagees jointly.)] 

(12) The principle that payment to one 
of several joint creditors does not operate 
as a discharge of the debts in so far as 
the other creditors are concerned is not 
applicable to a case where the payment is 
to a joint mortgagee who was the manager 
and agent of the others. A 1928 Cal 125 
(126) (DB) ** (1937) 169 Ind Cas 531 (531, 
532) (Lah). (One co-heir cannot give valid 
discharge without consent of other — Pay¬ 
ment to one is valid to the extent of his 
share; other’s right to recover from the 
debtor is not affected.) ** A 1918 Mad 29 
(29, 30) (DB) ** A 1916 Mad 1128 (1128) 
(DB). 

(13) Where money was lent on joint ac¬ 
count by two brothers who were appointed 
executers of the deceased testator by his 
will, the mortgagor in making repayment 
must see that he made the payment to and 
obtained a receipt from a person entitled 
to give him a discharge. A 1916 Cal 568 
(568, 569) (DB). 

(14) Payment to one of heirs of mort¬ 
gagee does not bind the other heirs. A 1915 
Oudh 29 (30) (DB). 


(10) Where several mortgagees advance 
money on a joint security without specify¬ 
ing their respective shares the presump¬ 
tion is that they had contributed equally 
to the raising of the amount advanced. A 
1918 Oudh 91 (92). 


(11) Payment to one co-mortgagee with¬ 
out consent of others does not give dis¬ 
charge of debt due to others. A 1930 All 98 
(98. 99) (DB) ** A 1928 Mad 933 (935) (DB) 
** a 1927 Cal 425 (429) (DB) ** A 1922 

Lah 64 (64) (DB) ** A 1921 Pat 27 (28) 
(DB) ** (1921) 3 Lah LJ 502 (504) ** A 1920 
Pat 464 (468) (DB) ** A 1919 Cal 593 (596) 

(DB) ** A 1915 Cal 528 (528) (DB) ** (1911> 
14 Oudh Cas 45 (47) ** (1910) 32 All 164 


(167) (DB) 

[But see A 1957 Mad 191 (192). (Arrange¬ 
ment with co-mortgagee that he must re¬ 
main in possession and appropriate income 
towards mortgage-debt — Income so ap¬ 


Payment of rent to one of co-lessors. 

(15) Payment by tenant of the rent to 
one of two co-lessors will not discharge 
him from liability to pay the share of the 
other co-lessor unless there is an agree¬ 
ment between the co-lessors that the rent 
received shall be held by them jointly or 
a mutual grant of authority between them 
to receive the rent. A 1952 Mys 68 (69). 

(16) Where a tenant pays off the entire 
rent due from him to one of two co¬ 
sharers, he can escape liability to the 
other, if he shows that his payment to 
that co-sharer was one made bona fide. 
But if the payment by him was made to 
defeat the claims of the other co-sharer, 
the latter’s right to recover his share of 
rent is not affected. A 1916 Mad 208 (208, 
209) (DB). 

(17) Where under a rent-deed its exe¬ 
cutant describing A as the owner of the 
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Section 45 — Note 2 (contd.) 
property stipulated to pay the rent only to 
her he cannot elect to pay it to B whose 
name also has been included in the deed 
on the ground that she is an elderly mem¬ 
ber of the family. A 1952 Raj 115 (121, 122) 
(DB). 

Debt due to Hindu joint family. 

(18) In the case of a debt due to a joint 
family, the payment made to the manager 
of the family would discharge the debt so 
as to bind the junior members of the fami¬ 
ly as well. A 1952 Mys 68 (69). (Even a 
junior member can be treated as a mana¬ 
ger for the purpose where it is clear that 
he had been so treated by the other mem¬ 
bers of the family and allowed to receive 
payments due to the family.) 

(19) Transaction of mortgage really en¬ 
tered into by joint Hindu family but exe¬ 
cuted in favour of minor member. Tender 
of mortgage money to managing member 
of family is good and valid tender in law. 
A 1922 AH 355 (356) (DB). 

(20) Payment made to junior member of 
joint Hindu family during lifetime of its 
manager in whose favour the bond was 
executed does not discharge the promisor. 
A 1918 Mad 29 (29) (DB). 

(21) The payment of a debt due to a 
joint Hindu family to a member other 
than the karta of the family will not bind 
the other members of the family and dis¬ 
charge the debt unless the member receiv¬ 
ing the payment had authority to do so 
from the karta himself. A 1951 Ajmer 11 
(11. 12) ** A 1933 Bom 245 (247) (DB). 

(22) Where after mortgage to one mem¬ 

ber on behalf of family partition had taken 
place, payment to one of divided members 
is not valid discharge (1910) 20 Mad LJ 

709 (715) (DB). 

(23) Order 36. Rule 6, Civil P. C. would 

certainly restrict the Hindu law powers of 
a father or manager of a joint Hindu 
family when he has been appointed as the 
next friend of the minor members to give 
a discharge but not when a different per¬ 
son is the next friend. (1949) 27 Mys LJ 74 
(80. 82, 83) (DB). 

(24) Though the right of a deceased per¬ 
son vests in his legal representatives in 
several shares, so far as the ancestor’s 
debtor is concerned, they take as one unit 
and a suit to enforce the right must be 
instituted by all of them. The right can 
be exercised even by one also by producing 
in Court up to date of decree a succession 
certificate in his favour. 1964 Ker LJ 676. 

(25) If a document is executed in favour 
of two persons who are members of the 
joint Hindu family, and concerns the busi¬ 
ness of that joint Hindu family, and one 
of them is the karta of the family, the 
karta alone can bring a suit, for he effec¬ 
tively represents the joint Hindu family. 
The other member of the family may be a 
proper party to the suit, but not a neces¬ 
sary party to the suit. The case is not at 
all covered by Section 45. 1960 Raj LW 129. 

3. Suit by joint promisees.— (1) Under 

Section 45 of the Contract Act, it is not 
open to one of two or more joint promisees 
to sue alone either for performance of the 
promise in its entirely or to the extent of 
his share. A 1957 Andh Pra 688 (690) (DB) 
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** A 1927 Mad 84 (84, 85) ** 1889 Pun Re 

No. 156 p. 518 (540, 541) (FB) ** (1886) 10 
Bom 32 (34) (DB). (Defendant cannot be 

deprived of his right to insist on the other 
co-owners being joined on the record by 
reason of there being evidence to show 
that they approve of the suit being 
brought by the plaintiff alone.) 

|See also (1911) 33 All 327 (331) (DB) (As 
one of several heirs of a deceased cannot 
sue for his share of debt due to deceased 
it is also not permissible to give him a 
succession certificate to enable him to 
collect a part of the debt due to the de¬ 
ceased.)! 

(2) All the joint promisees are necessary 
parties to a suit to enforce a joint promise 
and the omission to implead any would 
render the suit liable to be dismissed. 1946 
Jaipur LR 130 (131) ** A 1928 Sind 16 (16) 
(DB). (Two brokers employed in respect of 
single transaction — Suit by one for his 
own share of commission without implead¬ 
ing other brokers as co-plaintiff or defen¬ 
dant is liable to be dismissed.) ** A 1969 
Raj 278 (280). (Debts of 56 creditors to 
same debtor — Specified separately in 
joint agreement relating to debts — Suit 
by one creditor — Some creditors not im¬ 
pleaded — Suit not maintainable.) 

(3) If. when a co-promisee is impleaded 
as a co-plaintiff, by an amendment of the 
plaint, the enforcement of the claim by 
him is barred by limitation, the suit by 
the other co-promisees should also fail in 
view of Section 45 of the Contract Act. A 
1957 Raj 298 (299). 

(4) Joint promisees have joint right of 
suit and consequently of appeal which 
would vest on the death of any one of 
them in the surviving promisees and the 
legal representatives of the deceased. 
Therefore the whole appeal would abate 
when these representatives are not sub¬ 
stituted in the place of the deceased. A 
1957 Madh Pra 89 (90). 

(5) One of several joint promisees may 

sue alone if other promisees refuse to 
join in action in which case they may be 
added as co-defendants and notice may be 
given to them (1909) 9 Cal LJ 331 (334) 
(DB) ** A 1957 Andh Pra 688 (690) (DB) 

** (1908) 35 Cal 331 (345) (PC) ** A 1977 
SC 2439 (2444) ** A 1980 Cal 258 (261) ** A 
1979 Mad 130 (133) : (1979) 1 Mad LJ 71 

(6) Where a hatchita was executed bv a 
person in favour of himself and three 
others each having a definite share, it was 
held that a suit by two of the three pro¬ 
misees for their shares under the hatchita 
against the executant and the other pro¬ 
misee who refused to join with plaintiffs 
was maintainable. A 1941 Cal 595 (597 
598) (DB). 

(7) One co-promisee may sue on his own 
account. Section 45 does not prohibit this 
and one plaintiff must not be held to have 
lost his rights to enforce an obligation 
because others entitled to share in that 
right have lost their remedy only by the 
expiry of the period of limitation, and 
have been joined as defendants. (1905) 1905 
Pun Re No. 57, p. 192 (198) (FB). 

(8) Section 45 does not govern the case 
of co-trustees and therefore, a surviving 
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Section 45 — Note 3 (contd.) 
co-trustee can file a suit for rent from 
tenants without impleading the legal re¬ 
presentatives of the deceased co-trustee. 
A 1949 Mad 654 (655, 656). 

(9) Where one of the two joint promisees 
flues to enforce the claim for debt making 
the co-promisee defendant, the claim can¬ 
not be split up in the absence of facts to 
show that the co-promisee has abandoned 
his claim. A 1959 Raj 254 (256). 

(10) The general rule about the effect of 

death of a party to a contract on the sur¬ 
vival of the rights under the contract to 
the legal representatives of the deceased 
party is that such rights ordinarily survive 
to the legal representatives unless the 
very nature of the contract shows that the 
rights themselves were personal to the 
party who died, and in the nature of 
things they could not be claimed by his 
legal representatives. ILR (1972) 1 Delhi 

308 (309). 

Co-promisees under promisory note. 

(11) One of the co-promisees under a 

promissory note is not entitled to bring a 
suit without making the other promisee 
also a party to it under Section 45 of the 
Contract Act, claim right to claim perfor¬ 
mance of the promise rests with them 
jointly. A 1936 Pat 274 (275) : 37 Cri LJ 

848. 

(12) Although the plaintiff claims a 
money decree alleging himself to be the 
sole promisee the Court is justified in dis¬ 
missing his suit on the ground of non- 
joinder of necessary parties where it finds 
that the debt in fact was not solely due to 
him but only jointly with two others who 
have not been impleaded. 1891 Pun Re 
No. 86, P. 422 (426, 427) (FB). 


Joint mortgagees. 

(13) The rule that all the promisees 

should combine to enforce a promise 
which is jointly in their favour applies to 
mortgages also. Therefore, a suit by a co¬ 
mortgagee by himself, without impleading 
the other mortgagees either as plaintiffs or 
defendants for the whole or part of the 
mortgaged property should be dismissed as 
bein<* not maintainable. A 1950 All 598 (599, 
603) (FB) ** A 1919 PC 24 (26) ** (1913) 20 
Ind Cas 151 (151) (DB) (All). (Suit by one 

co-mortgagee for sale of entire property to 
recover his share of debt dl *e.) ** 1882 P^n 
Re No. 175, p. 519 (520) (DB) * A 1968 

All 201 (202). 

(14) Mortgage — Several mortgagees -- 
Suit by one mortgagee to enforce part or 
security — All mortgagees made parties 
Allegation that other mortgagees had re¬ 
ceived their share of mortgage money — 
Plaintiff undertaking to increase amount of 
claim and pay court-fee if other mort¬ 
gagees’ claim not satisfied Suit 3S 

Id competent - Suit as framed cannot 
possibly be defeated when all the mort¬ 
gagees are parties thereto and 
seek to recover whatever is due in the 
security. A 1914 Cal 788 (789) (DB). 

(15) Partnership Act (1932). Ss. 69 (2), 4 
— Firm — Suit on mortgage instituted in 
the name of firm — The fact that name»o 
a person who has become partner of the 
firm subsequent to the execution of suit 


mortgage is not shown in Register of Firms 
as partner on the date of institution of 
the suit would not be a bar under Sec¬ 
tion 69 (2) of the. Partnership Act (1932) 
for the maintainability of the suit. A 1972 
Mys 209 (212). 

Suits relating to sale. 

(16) One only of the several persons in 
whose favour an agreement to sell a cer¬ 
tain property has been made cannot sue to 
claim specific performance of the agree¬ 
ment. (1912) 11 Mad LT 192 (193) (DB). 

(17) Once all the parties to the agree¬ 
ment are before the Court whether as 
plaintiff or defendants, there is nothing in 
Section 45 in the Indian Contract Act 
making a suit instituted by only some of 
the parties to the contract as not main¬ 
tainable. (1972) 2 Mad LJ 401 (403). 

(18) The defendants sold a certain vil* 
Iage to the plaintiff and his brother, fixing 
the price on the basis of the net income 
which the defendants stated at the time of 
the contract to be a certain amount. The 
plaintiff later on discovered that the defen¬ 
dants had overstated the income and made 
certain other fraudulent representations, 
and sued for compensation for the fraud 
of the defendants at the time of the sale, 
alleging that on a partition entered into 
subsequent to the purchase between him¬ 
self and his brother the village fell to his 
share. Held, that the suit was not one of 
pure tort, but was one for a wrong arising 
out of a contract, and that the suit was 
bad for non-joinder, it having been 
brought only by one ofl the joint promisees; 
Held also, that the fact that there was 
subsequent partition between the plaintin 
and his brother did not confer on plaintm 
the right to sue the defendants for com¬ 
pensation. A 1932 Mad 583 (584) (DB). 

Joint leases. 

(19) Joint lease entered by co-promisees 
— Some suing for possession — Others im¬ 
pleaded as defendants on their refusal to 
join — Suit held maintainable. 1912 Pun 
LR No. 49 p. 150 (158) (DB). 

(20) A suit for ejectment can be brought 
against a tenant by sufferance by one co¬ 
sharer landlord alone. With regard to reali¬ 
sation of arrears of rent, however, all the 
co-owners must join as the property be¬ 
longs to them jointly and the liability 
arises out of the contract of tenancy. A 
1956 Madh B 35 (37). (Suit for ejectment 
and recovery of arrears of rent and mesne 
profits is not wholly a suit to enforce the 
contract of tenancy. It can be maintained 
by one of the co-owners as a suit for pos¬ 
session against a trespasser.) 

fSee however (1964) All LJ 465 (DB)* 

(When a lease is granted jointW by tw<> 
persons, one of them cannot bring a suit 
for ejectment and arrears of rent, as he 
cannot terminate the tenancy and the rent 
is also payable jointly.)l 

(21) In the case of a joint lease, one of 
the co-lessors cannot maintain a separate 
suit against the lessee for his share of 
lent but where the lessee collusively and 
not bona fide pays the rent to one of the 
co-lessors, the payment operates as a dis¬ 
charge of that co-lessor’s share only and 
the other co-lessor can maintain a suit for 
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Section 45 — Note 3 (contd.) 

his share of rent without making the other 

co-lessor, who has received the 

party to it. A 1945 All 311 (315, 316) (DB). 

(22) In the absence of proof of agree¬ 
ment between two co-lessors that the rent 
paid should be held by them jointly or of 
a mutual grant of authority between them 
to receive the rent the tenant by payment 
of rent to one of the co-lessors was not 
discharged from his liability to pay rent to 
the other and consequently the other was 
entitled to one half of the rent from lessee. 

A 1972 Orissa 269 (270, 271). (A 1957 Madh 
Pra 5, Not followed.) 

(23) Suit for ejectment and recovery ot 
rent by a co-mortgagee-lessor alone, in¬ 
stituted after the death of the other co¬ 
mortgagee-lessor, would not be maintain¬ 
able without impleading the representa¬ 
tives of the deceased co-mortgagee-lessor. 
A 1973 Raj 63 (67. 68). 

(24) A suit for enhancement of rent 
under the Bengal Tenancy Act, 8 of : 1885, 
being an action in which all the landlords 
are required to act together by the Statute 
itself the rule which permits one of the 
landlords to bring a suit by himself pro¬ 
vided he makes the other joint landlords 
parties-defendant to the suit will not ap¬ 
ply to such suits. (1911) 38 Cal 270 (277) 
(PC). 

Suits by Joint Families. 

(25) Joint cause of action by members of 
an undivided Hindu family against defen¬ 
dant — Suit in name of only one member 
not maintainable. (1895) 18 Mad 33 (35, 36) 
(DB) ** A 1971 Andh Pra 363 (376) (FB) 
** A 1970 Bom 251 (262). 

(26) Where the right of a person to re¬ 
cover certain debt has devolved upon his 
sons jointly and the sons constitute a ioint 
Hindu family, they can file only one suit 
against their debtors for the recovery of 
the whole amount. Some of them cannot 
split up the claim and institute a suit for 
a part thereof on their own behalf on the 
ground that others did not join with them 
as co-plaintiffs. In such a case, it would 
be incumbent upon those instituting suit 
to claim the whole amount on behalf of 
themselves and their brothers on payment 
of the full court-fees and to make their 
brothers who refused to join as co-defen¬ 
dants. A 1939 Sind 173 (176) (DB). 

(27) Plaintiff alone suing defendant for 

joint debt due to him and three brothers 
in a joint Hindu family — Defendant can 
insist on all the contractors being made 
co-plaintiffs when there is a joint cause of 
action notwithstanding an expression of 
willingness by the other members of the 
family that the plaintiff should sue alone. 
(1883) 7 Bom 217 (219) (DB). 

(28) Members of joint Hindu family firm 
having a joint cause of action against de¬ 
fendant — Defendant has a right to ask to 
join all members in suit for enforcement 
of claim, though plaintiff may afterwards 
adjust sums recovered with his co-contrac¬ 
tors. (1881) 6 Cal 815 (826) (DB). 

(29) Suit for recovery of debt, secured or 
unsecured due to Hindu Joint family — 


Some members refusing to join as plain¬ 
tiffs can be made defendants. (1912) 9 All 
LJ 410 (417) (DB). 

(30) Manager of joint Hindu family can 
enforce contract made with family 
Junior members not necessary parties. 
(1911) 33 All 272 (277, 278) (PC). 

4. Devolution of joint rights.— (1) The 
rule of survivorship which according to the 
English common law applies in the case of 
devolution of joint rights has no place in 
India inasmuch as Section 45 has not recog¬ 
nised the rule. A 1948 Nag 279 (282) (DB). 

(2) Where the agreement between the 
parties does not specify any shares and it 
is impossible to say in what shares the con¬ 
sideration was to be paid by or the land to 
be divided between the parties, the right to 
enforce the contract, on the death of one of 
the parties, vests in his legal representative 
along with others and not in others alone. 
A 1935 Lah 478 (479) (DB). 

(3) Where one of several joint tenants is 
liable for the whole rent, on the death of 
one such joint tenants leaving a number of 
heirs, the liability is joint and not several 
because the bundle of rights and liabilities 
which was in one such joint tenant is, by 
operation of law transferred to number of 
coparceners who constitute in law one heir. 
A 1924 Cal 165 (166, 167) (DB). ** A I960 
Cal 187 (189). (On the death of original pro¬ 
misee, single individual, his heirs do not 
become themselves several joint promisees.) 

(4) Where a person solely entitled to a 
certain amount in deposit with a party 
wrote to that party asking him to convert 
the account into a joint account in the 
name of himself and his wife payable to 
either or survivor and upon which both of 
them could operate and that letter was not 
signed by the wife as well it was held that 
the wife who was merely a volunteer did 
not thereby become a ioint creditor of that 
person and it cannot confer any right on the 
wife towards that amount. A 1957 Cal 
585 (589). 

(5) Mortgage in favour of B and D — 
Suit by B alone — D dying during course 
of suit — B accquiring D’s rights of recover¬ 
ing debts — Non-joinder of D held immate¬ 
rial — B. although he had no right to sue 
on the dav when he instituted the suit, 
had acquired the full and exclusive right 
when D died. A 1939 Nag 242 (244) (DB) 

(6) Appeal by all plaintiffs in suit by 
several co-sharers — Common cause — One 
appellant dying during pendency of appeal 
— No legal representative brought on re¬ 
cord — Court can pass any decree as the 
case required even though no legal repre¬ 
sentative is brought on record — Sec. 45 
Contract Act, does not apply. A 1941 Oudh 
155 (158). 

(7) Part-assignment of debt is valid in 
law, and action can be maintained thereon 
by the transferee provided he makes both 
the transferor and other assignees that may 
be concerned parties to the suit A 1941 Lah 
337 (340) (DB) 

(8) In a case of a joint debt, an assign¬ 
ment by one of the joint creditors does not 
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46. Time for performance of promise, where no application is to be 
made and no time is specified.— Where, by the contract, a promisor is to 
perform his promise without application by the promisee and no time for per¬ 
formance is specified, the engagement must be performed within a reason¬ 
able time. 


Explanation.— The question "what is a reasonable time” is, in each par¬ 
ticular case, a question of fact. 

[Malaysian Contract Act 1950, S. 47.] 


Section 45 — Note 4 (contd.) 

enable the assignee to enforce the payment 
of th^ whole debt A 1937 Cal 532 (533). 

5. Partnership cases.— (1) Section 45 of 

the Act has no application to debts due to 
trading partnership. Although the right of 
the deceased partner devolves on his ex¬ 
ecutors, the remedy survives to his co¬ 
partners, who alone must enforce the re¬ 
medy by action. A 1923 Lah 197 (200) (DB) 
** A 1929 Rang 306 (307) ** (1894) 17 Mad 

108 (117) (DB). 

[But see A 1974 Bom 52 (55) ** (1897) 21 
Bom 412 (421, 422) (Representative of de¬ 
ceased partner alone may sue for recovery 
of debt to the firm even where the business 
of the firm is continued by the surviving 
partner.)! 

(2) Right of suit on death of partner — 
See Order 30, Rule 4, Civil P. C. 

(3) The representatives of a deceased 

partner are not necessary parties to a suit 
for the recovery of a debt which accrued 
due to the partnershiD in the lifetime of the 
deceased partner. (1893) 17 Bom 6 (14) (DB) 
** (1913) 17 Cal LJ 648 (651) ** A 1961 

Madh Pra 314 (315). 

(4) Although one partner alone cannot 
sue for partnership debt, yet he can use 
name of firm and of co-partners so as to 
be able to sue, and unwilling partner can 
only claim indemnity for costs. A 1917 Pat 
246 (246) (DB). 

(5) If surviving partners refuse to sue for 
recovery of debts due to firm the remedy 
of the legal representative of deceased part¬ 
ner lies in suit against others for winding 
up, for accounts and for appointment of re¬ 
ceiver. A 1914 Low Bur 58 (61) (DB). 

(6) Where a partner of a dissolved firm 
collects his share of debts, impleading 
others, the other partners can sue for their 
share of debts. A 1919 Lah 14 (15). 

(7) Where firm is dissolved, suit by 
partner for individual share of a debt, 
owing to the firm, is not maintainable even 
if other partners are made co-defendants. 

A 1924 Nag 196 (197). 

(8) Payment to one of two partners con¬ 
stituting firm operates as discharge. A 1920 
Lah 53 (54). 

(9) Section 45 has not been modified by 
the Civil Procedure Code, save as appears 
in Order 30, which is confined to cases 
where suits are brought not by individuals 
but in the name of firms. A 1927 Lah 115 

(117) (DB). __ . . 

(10) Rule 4, Order 30, Civil P. C. is enacted 

to set at rest doubt in connection with Sec¬ 
tion 45, Contract Act, regarding suit by of 
against firms. A 1927 Bom 581 (591) (DB^ 

(11) It is true that Order 30, Civil P. C. 
constitutes an exception to Section 45, Con¬ 


tract Act, but to press that provision into 
service the plaint must disclose that the 
suit or application has been brought by the 
firm and the partners signing the same 
have done so only as partners. A 1958 Puni 
2^0 (262, 263) (DB) ** A 1969 Guj 178 (191) 
(DB). 

(12) The suit on behalf of the firm can be 
filed equally by all the partners who are co¬ 
promisees and all of whom are under Sec¬ 
tion 45 of Indian Contract Act joined to¬ 
gether in enforcing a promise against a 
third party promisor. A 1969 Guj 178 (185). 
(Reversed on facts in A 1976 SC 1703). 

(13) If all the partners are dead the right 
of the partners devolve on the legal repre¬ 
sentatives of all the partners who would be¬ 
come joint promisees and a suit only by 
some of the joint promisees cannot proceed. 
1974 Rajdhani LR 286 (290). 

(14) Where a property belongs to a firm 
and is purchased by the funds of the firm 
a partner cannot Ale a suit in his own 
name on the basis of power of attorney 
executed in his favour by defendant part¬ 
ners against other partners for rendition of 
accounts because a partner in his indivi¬ 
dual capacity cannot assert a right to claim 
performance of contract by invoking Sec¬ 
tion 45 of the Contract Act. A 1979 Delhi 
160 (164). 

Section 46 

(1) When no time is fixed for completion 
of sale, it must be implied that it is to be 
completed in a reasonable time. A 1930 PC 
165 (169) ** A 1951 Orissa 291 (294) (DB) 
** A 1972 SC 1826 (1833). 

(2) The normal or usual time is alone the 
relevant criterion or test to be taken into 
consideration for finding out the prima 
facie reasonable time which would be taken 
in transit of goods for raising the neces¬ 
sary statutory presumption under Sec. 76 
of the Railways Act (IX of 1890). (1978) 19 
Guj LR 34 (47, 48) (DB). 

TA 1967 Guj 130 held no longer good law 
in view of the Amendment of the Railways 
Act in 1961.)1 

(3) Where an agreement to convey land 
provides that the vendee would be bound 
to reconvey the land to the vendor it must 
be taken that the parties contemplated the 
performance of contract within reasonable 
time as implied by law and the agreement 
cannot be challenged on the ground of 
vagueness. A 1951 Mad 767 (768). 

(4) The law engrafts on the contract a 
condition that reasonable time, in the ab¬ 
sence of any specific time provided in the 
contract, will be of the essence of the con¬ 
tract and if the contract is not performed 
within that reasonable time by any of the 
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parties, that party will be deemed to be 
guilty of breach of duty or breach of con¬ 
tract. A 1958 Punj 111 (115) (DB>. 

(5) Even if time be not of the essence of 
the contract, under Sec 46. it has to be 
performed within reasonable time. So 'f 
there is unnecessary delay on the part of 
the plaintiff it would be open to the other 
party to put an end to the contract by giv¬ 
ing a notice before its termination. A 1950 
Nag 238 (240) (DB). 

(6) The question as to what is a reason¬ 
able time is a question of fact, (’ll) 22 Mad 
LJ 207 (211) (DB) ** 1967 All LJ 323 ** A 
1979 Cal 246 (248) (DB) ** A 1967 Guj 130 
(137). (Held no longer good law in view of 
amendment of Railways Act in 1961). 

(7) C. I F. Contract — In absence of any 
stipulation as to time for payment, pay¬ 
ment must be made when bill of lading and 
other shipping documents are presented to 
buyer A 1942 Mad 139 (141) (DB). 

(8) In a contract of purchase of shares, 
reasonable period for its completion held 
would be two months. A 1950 PC 90 (96). 

(9) B agreeing with A to pay certain debts 
owing by A — Three years from date of 
contract held was reasonable time for per¬ 
formance (1912) 22 Mad LJ 207 (211) (DB). 

(10) Contract for sale of goods — Goods 
to be delivered in instalments — Dates of 
delivery of instalments not fixed — Instal¬ 
ments must be deemed to be rateablv dis¬ 
tributed over period appointed for delivery 
of whole quantity of goods. A 1917 Cal 721 
(727) (FB) 

(11) Person borrowing ornaments for use 
in ceremony — It is unreasonable for him 
to detain them after completion of cere¬ 
mony and demand bv their owner. A 1930 
Oudh 395 (396. 397) (DB>. 

(12) Subsequent mortgagee to redeem 

prior mortgages — Time not fixed for 
such redemption — Puisne mortgagee must 
redeem within reasonable time. i. e.. bv the 
first date when redemption is obtainable. 
A 11)18 Oudli 331 (332) ** A 1925 Oudh 132 
(134i ** (1900) 23 Mad 441 (443. 444) (DB). 

(13) Minina leases not containing time 
for payment of royalty — Royalty must be 
paid within reasonable time of coal being 
raised and three months held reasonable. 
A 1940 Pat 609 (609. 610) (DB). 

(14) Where no time for performance of 
contract is specified and the contract is not 
performed by a party within reasonable 
time, the other party is not bound to give 
a prior notice to perform the contract with¬ 
in a specified time before treating the con¬ 
tract as revoked or rescinded. A 1962 Pat 
155 (157) (DB). 

(15) There is no difference in law be¬ 
tween a contract where the time is fixed 
bv the act of the parties and a contract 
where no time is fixed and bv implication 
of the law the contract is to be performed 
within a reasonable time. A 1962 Pat 155 
(158) (DB). 

(16) It is true that the Court always leans 
In favour of upholding a commercial con¬ 
tract and if necessary fills in the gap by 
supplying a term which the parties have in 
view but have not expressly provided for 


in their agreement be it oral or written. 
But this power of the court does not extend 
in making a new Contract for them and 
the Court cannot exclude an express term 
for giving business efficacy to their bargain 
by invoking Sec. 46 of the Contract Act 
and thereby holding that they have im¬ 
pliedly agreed to perform their obligations 
within a reasonable time which they have 
intended. ILR (1976) 1 Cal 228 (234). 

.(17) Time will be of the essence of the 
contract if it is so provided in the contract 
or if one of the parties after unreasonable 
delay on the part of the other party gives 
a reasonable notice to the other party 
making time as of the essence of the con¬ 
tract. If none of the two has happened, 
reasonable time will be deemed to be the 
time which will be of the essence of the 
contract. If the contract is not performed 
within that reasonable time by any of the 
parties that party will be deemed to he 
guilty of breach of duty or breach of con¬ 
tract. A 1958 Punj 111 (115) (DB). 

(18) Ordinarily, in the absence of an 
agreement to the contrary, time is not of 
the essence of a contract for sale of im¬ 
movable property and there is nothing 
wrong if the plaintiff exercises his right to 
claim specific performance within the period 
of limitation prescribed by the law. A 1965 
Raj 115 (118) 

(19) Where a written contract for supply 
of large quantity of milk to certain field 
service depot did not fix any time for the 
supply and the fixation of time was left to 
the officer operating the contract, it has to 
be implied that the parties intended that 
the time fixed would be reasonable. 1965 
Pun LR (Sup) 56 (DB). 

(20) Where a stipulation in a sale deed in 
respect of certain property in the Punjab 
provided that balance of consideration 
would be paid "as soon as possible but 
when vendee would be in position to make 
payment” its import was that the balance 
would be payable within reasonable time. 
A 1964 Punj 123 (126) (DB). 

(21) Agreement for purchase of plot of 
land after completion of roads — Convey¬ 
ance to be taken within one month of such 
completion — Subsequent requisition of 
land rendering such activity unlawful — 
No time fixed for development of land — 
Section 46 held to have been excluded in 
these circumstances. A 1965 SC 1523 (1526). 

(22) Where a contract for supply of goods 
provided by an express term that the deli¬ 
very had to be completed within ten days 
or earlier i. e.. before 10th May 1964 and 
the buyer extended the time and accepted 
delivery upto November. 1964, it cannot be 
held, even applying the doctrine of reason¬ 
able time, that the extensions of time should 
go on indefinitely and that the buyer could 
not terminate the contract after a certain 
extension. A 1970 Cal 321 (323. 324) 

(Malayan Case) 

(23) Damaees recoverable for breach of 
Contract for delay in the completion of an 
ordinary dwelling house required for per¬ 
sonal occupation include the reasonable 
cost of living accommodation or living else¬ 
where if such expenses were in fact in¬ 
curred In the present case, the respondent 


764 [S 47—S 49 N 1] 


[The Indian] Contract: Act, 1872 


47. Time and place for performance of promise, where time is specified 
and no application to be made. — When promise is to be performed on a cer¬ 
tain day, and the promisor has undertaken to perform it without application 
by the promisee, the promisor may perform it at any time during the usual 

hours of business on such day and at the place at which the promise ought 
to be performed. 

Illustration • % 

A promises to deliver goods at B’s warehouse on the first January. On that 
day A brings the goods to B’s ware house, but after the usual hour for closing 
it, and they are not received. A has not performed his promise. 

[Malaysian Contract Act, 1950, S. 48.] ' 

48. Application for performance on certain day to be at proper time 

is to be performed on a certain day, and the 
promisor has not undertaken to perform it without application by the pro¬ 
misee, it is the duty of the promisee to apply for performance at a proper 
place and within the usual hours of business. 

Explanation.— The question "what is a proper time and place” is, in each 
particular case, a question of fact. 

[Malaysian Contract Act 1950, S. 49.] 

49. Place for performance of promise, where no application to be made 

and no place fixed for performance.— When a promise is to be performed 


Section 46 (contd.) 

gave evidence for her living accommodation 
and the learned Judge was convinced that 
she was paying $ 100 per month as rent, 
it was right in awarding damages of $ 100 
per month for the relevant period. (1976) 2 
Malayan L.J 14 (16) (FC). (Bee chuan hub- 
ber Fy — V — Loo Sam Moi). 

Section 47 

(1) Section 47 applies only when a cer¬ 
tain dav is fixed for performance. (1907) 9 
Bom LR 903 (909). 

(2) Under a contract governed by the 
rules of the Bombay Cotton Trade Asso¬ 
ciation the vendor is bound to tender a de¬ 
livery order backed by the goods before 1 
p. m of due date Where the vendor has 
not tendered the goods before the specified 
time, he fails under Section 47. Contract 
Act. to perform his part of the contract A 
1916 Bom 268 (272). 

(3) Acceptance by mortgagor of part of 
mortgage money after agreed period does 
not amount to new contract but is mere 
acquiescence in late payment. A 1924 Pat 
825 (829) (DB). 

(4) Electric supply company — Discount 
to be allowed for prompt payment — Con¬ 
sumer receiving bill after expiry of date 
fixed for payment with discount is not en¬ 
titled to fresh bill fixing fresh date for pay¬ 
ment. A 1934 Lah 292 (292, 293). 

(5) The instalment due in 1947 was pay¬ 
able on the 1st May, 1947. Held, that the 
remittance of the money order from a dif¬ 
ferent place on 1-5-1947 could not be said 
to be payment to the creditor on or before 
the 1st May, 1947. It was not suggested 
that the remittance reached the creditor on 
the same day. So the creditor was not 
bound to accept the remittance towards the 
instalment due on the 1st May, 1947. A 
1954 Nag 270 (271) (DB). 


Section 48 

(1) Sections 48 and 49 clearly indicate 
that the mode of performance of a contract 
is a question of fact in a particular case. 
A 1944 Nag 330 (332). 

(2) No doubt a limited company entitled 
to receive money is not on the same foot¬ 
ing as an ordinary individual who may at 
any moment change his residence and there 
may be a good reason to infer that money 
due to a company is to be paid by a debtor 
in another country at the office of the com¬ 
pany. A 1944 Nag 330 (332). 

(3) The plaintiff took a licence from the 
defendant to take wood from the defen¬ 
dant’s forest and deposited a certain amount 
as security in the treasury maintained by 
the defendant. The deposit was to be re¬ 
funded on the expiry of the term of the 
licence. A 1944 Nag 330 (332). 

(4) Contract for sale of goods by sample 
and within specified time — Goods deliver¬ 
ed not according to sample nor within spe¬ 
cified time or within reasonable time — 
Held, there was breach of contract on ven¬ 
dor’s part, and he was therefore not en¬ 
titled to damages from purchaser, and the 
purchaser was entitled to refund of earnest 
money. (1965) 31 Cut 477. 

SECTION 49 — SYNOPSIS 

1. Rule that debtor must seek creditei. 

2 . Place of performance. 

3. Place of repayment of deposit. 

4. Place of payment of rent. . 

5. Place of payment in case of contra** 

of agency. 

6. Place of delivery of goods. 

^ Promissory note payable on demand. 

1. Rule that debtor must seek creditor.— 

(1) It is a common law rule that where no 
place of payment is specified, either ex¬ 
pressly or by implication, the debtor mua* 
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without application by the promisee, and no place is fixed for the perform¬ 
ance of it, it is the duty of the promisor to apply to the promisee to appoint 
a reasonable place for the performance of the promise, and to perform it at 

such place. 

Illustration 

A undertakes to deliver a thousand maunds of jute to B on a fixed day. A 
must apply to B to appoint a reasonable place for the purpose of receiving it, and 
must deliver it to him at such place. 

[Malaysian Contract Act 1950, S. 50.] 


Section 49 — Note 1 (contd.) 

seek out his creditor. (1905> 7 Bom LR 993 
(994) (DB) ** A 1955 Cal 413 (414) ** A 
1950 Madh B 72 (75) (DB) ** A 1960 Mad 
64 (69): 1960 Cri LJ 242 (FB). ** ILR (1969) 

1 Cal 210. 

(2) The common law rule Is a reasonable 
rule and is in conformity with justice and 
equity as it recognises the obligation of the 
debtor to pay his debt by going to his cre¬ 
ditor and imposes this obligation only when 
there is no express contract to the contrary. 
A 1956 Bom 111 (112) (DB) ** A 1968 Guj 
276 (279) ** A 1966 Cal 259 (264) ** A 1965 
Andh Pra 231 (234) ** A 1964 Cal 418 (421) 
(DB) ** A 1961 Raj 93 (97). (If it is not 
possible to establish such agreement, the 
court can apply the rule. If, however, on a 
consideration of the various circumstances, 
it is not possible to arrive at a finding as 
to an express or implied agreement, other 
factors cannot be considered along with the 
rule for determining place of performance.) 

(3) In applying the general rule regard 
must be had to the proper place at the time 
when the money is payable. A 1955 Cal 413 
(415). 

(4) By British law the duty of a debtor 

to find and pay his creditor is only imposed 
upon him when the creditor is within the 
realm. A 1925 PC 290 (292) ** 1953 BLJR 

626 (627). 

(5) Section 49 does not preclude the ap¬ 

plication of the rule of English Common 
Law that the debtor must seek out his cre¬ 
ditor and pay his debt where the creditor 
happens to reside, unless there is an ar¬ 
rangement to the contrary and does not get 
rid of the inference which should justly 
be drawn from the terms of th^ contract 
itself or from the necessities of the case. A 
1941 Mad 695 (696) (DB) ** A 1956 Bom 111 
(111) (DB) ** A 1936 Cal 97 (99) 

** A 1936 Rang 251 (252) ♦* A 
1915 Nag 65 (67) ** ILR (1960) 10 Raj 43 

[But see A 1961 Raj 93 (97). (A 1936 Cal 
97 and A 1950 Bom 111, Dissented from.)l 

(6) There has been a pronounced disin¬ 
clination on the part of the Indian Courts 
to apply to this country unreservedly the 
English Common Law that a debtor should 
find and pay his creditor and that generally 
speaking that place of payment has to be 
determined, independently of any such 
general maxim, with reference to the terms 
of the contract, the circumstances attending 
on it, the necessities of the case and hav¬ 
ing regard also to the statutory provision 
contained in the Code of Civil Procedure 
and in Section 49 of the Contract Act. A 


1957 Mad 201 (205, 206) ** A 1946 Mad 300 

(304). 

(7) The rule of debtor seeking the credi¬ 
tor is not applicable in India for the pur¬ 
pose of determining the local jurisdiction 
of the Courts. A 1951 Punj 33 (42) (DB) ** 
ILR (1961) 2 Ker 664 (DB). 

(8) Assuming that in regard to the reco¬ 
very of the amount of deposit or advance 
upon breach of contract the principle of 
law is that unless the right is excluded by 
the terms of the contract money paid for 
consideration which fails becomes money 
received by one party to the use of the 
other party and is recoverable as a debt, 
the rule that the debtor must find his ere- 
ditor would apply only if the suit is con¬ 
fined to a return of the advance and noth¬ 
ing more and then the forum would be the 
place where the plaintiff resides. A 1957 
Mad 201 (206). 

(9) Where the plaintiff is suing on the 
basis of a contract and the breach thereof, 
the question of jurisdiction has to be decid¬ 
ed on the determination of the question of 
the breach of contract and not on the re¬ 
lationship of debtor and creditor and hence 
the Common Law rule that debtor must 
find the creditor does not apply. A 1957 
Mad 201 (206). 

(10) In the case of a wife claiming main¬ 
tenance from her husband and claiming re¬ 
turn of ornaments against her father-in- 
law : Held, that neither the husband 
nor the father-in-law were debtors and the 
English rule had no application to the case. 
Even if they were debtors, the common law 
rule did not apply inasmuch as in the case 
of husband, his liability, if any, did not arise 
out of contract. It arose, if at all, because 
he maltreated his wife to such a degree 
that she could not live with him any 
longer and in the case of the father-in-law, 
it was reasonable to infer that the parties 
contemplated repayment and delivery of 
the cash and articles at the family house 
or at the place where the wife was resid¬ 
ing with her husband. A 1941 Mad 695 (696) 
(DB). 

(11) Neither Section 49 nor the English 
rule of debtor seeking creditor applies when 
the obligation to be discharged is not the 
obligation to fulfil a promise express or 
implied but is different as for example, 
liability arising out of breach of contract 
or out of tort or agency. A 1960 Ker 188 
(190). 

(12) Debtor to seek creditor — Rule not 
applicable to Bank account. (1970) 74 Cal 
WN 150. 
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(13) Where money is deposited in Indian 
currency with a money lender, who is a 
permanent resident of India, it is implicit 
that the money lender agrees to repay the 
money back in India and in Indian cur¬ 
rency. The investment of the amount by 
• ^ * n a foreign firm will not give him 
right to claim to be a banker and hence, 
he cannot claim that the depositor must 
claim the mone> in the country where it 
is invested. A 1972 Mad 238 (240). 

2. Place of performance. — (1) The Con¬ 
tract Act makes no provision for place of 
performance when no time or place is fix¬ 
ed and where there is no provision to per¬ 
form without application. (1907) 9 Bom L.R 
903 (910). 

(2) The creditor’s place of residence at 
the time when contract was made will 
often be deemed, by fair implication of 
fact, the place of performance contracted 
for. A 1959 All 612 (613) ** A 1960 Punj 
450 (453, 455) (FB). 

(3) It is only where the contract does 

not stipulate the place of performance, that 
Section 49 will come into play. A 1957 Mad 
201 (204) ** A 1959 All 612 (614) ** 1978 

Ker LT 906 (913) (DB). 

(4) The rule as to the place of perform¬ 
ance, whether it be payment or any other 
mode of performance, is to be determined 
by Section 49 A 1927 PC 156 (158) ** (1905) 

7 Bom LR 993 (994) (DB). 

(5) Strictly, Section 49 only comes into 

operation when there is an application by 
the promisor to the promisee. Where it is 
not suggested that the promisor made any 
application to the promisee for the perform¬ 
ance of the contract Section 49 would have 
no application. A 1956 Bom 111 (111) (DB). 

(6) The promise to pay the creditor im¬ 
plies that the debtor will find the creditor 
to pay him and will pay where the credi¬ 
tor is; under Section 49. Contract Act. it is 
reasonable to suppose that if the debtor ap¬ 
plies for a place to be appointed the credi¬ 
tor will appoint the place where he himself 
resides, at any rate, he has the power so to 
appoint. A 1935 Bom 283 (284). 

(7) The duty having been cast on the pro¬ 
misor by Section 49, to apply to the promi¬ 
see to appoint a place for the performance 
of his obligation he cannot improve his 
position by neglecting to perform that duty. 

A 1946 Mad 300 (301) ** A 1935 Bom 283 

(284). 

(8) Where place of performance is not 
mentioned in the contract, a Court is not 
precluded from finding out implied inten¬ 
tion of the parties in regard to the place of 
performance. (1941) 22 Pat LT 282 (283) 

A 1961 Pat 198 (199) (DB). 

(9) Though the common law rule that a 
debtor must seek his creditor may not as a 
rule of law be applicable to India, yet it 
can be considered as a factor for deter¬ 
mining the intention of parties as to place 
of payment. A 1971 All 326 (327). 

(10) Contract silent as to place of pay¬ 

ment of liability — Payment should be 
made where creditor is — Intention of par¬ 
ties to the contract must be seen A 1927 
PC 156 (158) ** A 1956 Orissa 147 (151) 

(DB) ** A 1946 Mad 300 (301, 304) ** A 


? ind 62 < 64 > < DB > ** A 1930 Nag 207 
(208) ** (1906) 30 Bom 167 (171). 

(I*) Section 49 clearly indicates that the 
mode of performance of contract is a ques¬ 
tion of fact in a particular case. When the 
manner and the place of repayment of 
money are not the subject of express con¬ 
tract it is the duty of the Court to gather 
what by necessary implication, having re¬ 
gard to the nature of the contract and the 
circumstances in which it was entered into, 
the parties must have meant. A 1944 Nag 
330 (332) ** A 1964 Cal 418 (421) ** A 1961 
Pat 198 (199) (DB). 

(12) Where an employer has a number 
of employees, who are paid regularly on 
the first or any other fixed date their 
monthly emoluments at the employer’s 
office, there is an implied contract that the 
place of payment is the employer’s office 
and to such a stituation, the Common Law 
rule that the debtor must seek the Creditor 
has no application. 1972 MPLJ 1053 (1060). 

(13) If from the circumstances in which 
the contract in question was entered into 
it is reasonable to infer that the intention 
of the parties was that performance was to 
be in a certain place, that inference should 
be drawn whether the rule of the Englislj 
Common Law which requires the debtor to 
seek the creditor applies or not to India. A 
1938 Mad 977 (978, 979). 

(14) Where A, a trader at Karachi had 
business with B in India who contracted to 
pay a at Karachi and on partition A came 
to India as displaced person and settled at 
place X, B was not bound to seek his cre¬ 
ditor A at place X. A 1960 Raj 243 (244). 

(15) The rule that a debtor must seek his 
creditor does not. entitle the creditor in the 
absence of contract to the contrary to claim 
payment beyond the jurisdiction of the 
country, where the contract was made. The 
contract was made in Pakistan (the date of 
the contract being after the partition of 
India), and the creditor was not entitled on 
shifting to India to say that the payment 
should be made at his new place of resid¬ 
ence. A 1959 All 612 (613, 614). 

(16) Neither Section 49 nor the English 
rule of debtor seeking creditor applies 
where the obligation to be discharged is not 
the obligation to fufil a promise express or 
implied but is different as for example, 
liability arising out of breach of contract 
or out of tort or agency. A 1960 Ker 188 
(190). 

3. Place of repayment of deposit.— (1) 

The general rule that debtor must seek the 
creditor which may be applicable to the 
case of private money lender and a bor¬ 
rower, has no application to the case of a 
fixed depositor in a Bank which is a limit¬ 
ed company. A 1944 Nag 330 (331). 

(2) In the absence of any specific contract 
to that effect, it cannot be said that a fixed 
deposit with a bank is repayable at any 
place where the depositor resides. The 
plaintiff depositor must prove that the 
money was repayable at the place where 
he resides. A 1940 All 243 (244). 

(3) When there is no indication in the 
contract or otherwise of the intention of 
the parties where, on breach of the agree¬ 
ment. the deposit has to be returned, it is 
the duty of the defendant to return the de- 
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posit to the plaintiff at the plaintiff’s resid¬ 
ence. ILR (1957) Ker 932 (939) ** ILR 

(1960) 10 Raj 187. ** 1971 Ker LR 567. 

(4) Government not refunding security 
deposit — Security money became debt due 
from Government — Rule that debtor must 
seek creditor applicable. A 1966 All 159 

(160). ^ r „ . 

■ (5) Bilticut transaction between defendant 
and plaintiff — Suit for recovery of amount 
deposited with seller as advance for trans¬ 
actions which did not materialise — De¬ 
posit is in nature of debt — Defendant 
bound to pay to plaintiff at latter’s place. A 
1962 Raj 122 (126). 

4. Place of payment of rent.— (1) Where 
a lease is silent as to the place where the 
rent is to be paid, the question as to where 
it is payable is to be decided with refer¬ 
ence to Section 49. A 1938 Mad 977 (978). 

(2) Where the contract of lease does not 
fix a place for the payment of rent and 
the lessee does not apply to the lessor to fix 
a place for payment, under Section 49 of 
the Contract Act, the duty of the lessee is 
to pay the rent where the lessor is. This 
duty is not dependent on a demand being 
made by the lessor. A 1955 Nag 202 (203) 
** A 1933 All 147 (148). 

(3) The principle of law that a debtor 
has to find his creditor and discharge his 
debt to him if the contract does not pro¬ 
vide for the place of payment is applicable 
in case of a tenant who has covenanted to 
pay rent to his landlord and the covenant 
does not provide for the place of payment. 
A 1953 Bom 280 (281) (DB). 

5. Place of payment in case of contract 
of agency.— (1) In cases where the relation¬ 
ship is one of agency, the place of payment 
has to be determined independently of the 
general rule of English common law with 
reference to the terms of the contract, the 
circumstances attending on it and the neces¬ 
sities of the case A 1946 Mad 300 (304) 

** A 1960 Ker 188 (190). 

(2) In the absence of specific terms m a 
contract the general law that the debtor 
must find the creditor, will apply in decid¬ 
ing the place where the profits and losses 
were to be paid in a contract of agency. A 
1952 Raj 81 (83) (DB). 

(3) Where certain persons staying at R 
enter into a contract of agency with a person 
staying at M. undertaking to sell his goods 
on commission at R. there is an implied ob¬ 
ligation on them, arising from the neces¬ 
sities of the case, that they should pay 
their principal at his place of residence M. 
AIR 1936 Rang 251 (233). 

(4) In the case of Pakki Adat agency pri¬ 

marily the place of payment is the place 
where the constituent resides but where 
the constituent has chosen to give direc¬ 
tions to the effect that the payment should 
be made at any other place, it should be 
so done — Per Chandavarkar J. (1909) 33 

Bom 364 (368) (DB). 

(5) A firm A carried on the business of 
commission agents both at Indore and 
Jodhpur. B from Jodhpur entered into con¬ 
tracts for purchase and sale of bullion 
through the firm at Indore. These transac¬ 


tions proved unprofitable to B and the 
amount of loss was paid to third parties at 
Indore by A on behalf of B. B paid part 
of the dues to A and for the balance he was 
sued at Jodhpur. It was held that it was 
the statutory right which flowed from the 
contract of agency that A was seeking to 
enforce against B and the suit had been 
brought in the Jodhpur Court as the de¬ 
fendant resided within the jurisdiction and 
the fact that in case of Pakki Adat the 
place of payment was normally where the 
constituent resides was immaterial A 1954 
SC 500 (502). 

(6) Insurance company at Lahore appoint¬ 
ing certain person working at Meerut as its 
chief agent for Rajputana and Bundelkhand 
area — Appointment made at Lahore and 
all payments to be made at Lahore — Ap¬ 
pointment subsequently cancelled — Suit 
by agent at Ajmer for damagei for can¬ 
cellation of the appointment — Subsequent 
suit by the company at Lahore for reco¬ 
very of certain amount due bv agent: 
Held, that the cause of action arose at 
Lahore and that Section 49 was not ap¬ 
plicable to the case. A 1940 Lah 85 (86. 87). 

(7) If by an agreement, express or impli¬ 
ed, by the creditor, the debtor is authorised 
to pay the debt by a cheque and to send 
the cheque to the creditor by post the post 
office is the agent of the creditor to receive 
the cheque and the creditor receives the 
payment as soon as the cheque is posted to 
him. A 1966 SC 1466 (1469). 

(8) Where money was deposited bv the 
plaintiff resident of Sibi in Pakistan, with 
the defendant at Meerut, who was a com¬ 
mission agent to be utilised by the latter at 
Meerut for purchasing Jaggery, there was 
an implied agreement for repayment at 
Meerut and not at Sibi and hence the rule 
that 'debtor must find creditor’ did not 
apply. A 1961 Raj 93 (98). 

(9) Bank at Madras transferring cus¬ 
tomer’s amount, upon customer’s instruc¬ 
tions standing in his name at Bank’s Head 
Office at London, to Karachi Branch —■ 
Band’s Agency comes to an end as soon as 
am< t is transferred — It is not under 
obligation to repatriate the amount from 
Karachi to Madras. A 1965 Mad 266 (274). 

6. Place of delivery of goods.— (1) Sec¬ 

tion 49 applies to promises for payment of 
money as well as to promises for delivery 
of goods. A 1933 All 147 (148) ** A 1927 
PC 156 (158) 

(2) Section 49 is only a general provision 
and in the case of a contract for sale of 
goods is modified by Section 93 of the Con¬ 
tract Act. (1911) 10 Ind Cas 18 (19) (Oudh) 

(3) Where a contract provided for deli¬ 
very of the goods 'at any place in Bengal” 
and the place of delivery was to be men¬ 
tioned thereafter and accordingly the buyer 
specified the place of delivery in a letter 
sent to the seller it was held that the con¬ 
tract resembled what was contemplated in 
Sec. 49. (1897) 24 Cal 8 (17) (PC). 

(4) Even in a case where goods are sent 
by V. P. P. the contract is intended to be 
performed at the place where the goods are 
to be received and the Court at that place 
has jurisdiction to try the suit arising out 
of the contract. A 1934 Mad 581 (582). 
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50. Performance in manner or at time prescribed or sanctioned by pro¬ 
misee.— The performance of any promise may be made in any manner, or 
at any time which the promisee prescribes or sanctions. 


Illustrations 

(a) B owes A 2,000 rupees A desires B to pay the amount to A's account 
with C a banker. B who also banks with C, orders the amount to be transferred 
from his account to A’s credit, and this is done by C. Afterwards, and before A 
knows of the transfer, C fails. There has been a good payment by B. 

(b) A and B are mutually indebted. A and B settle an account by setting off 
one item against another, and B pays A the balance found to be due from him 

upon such settlement. This amounts to a payment by A and B, respectively, of 
the sums which they owed to each other. 


Section 49 — Note 6 (contd.) 

(5) When a seller takes goods to the buyer 
without any order from him and nego¬ 
tiates and effects a sale it must be taken, 
in the absence of anything to the contrary, 
that from the very nature of and circum¬ 
stances of the transaction, the intention of 
the parties was that payment should be 
made at the buyer’s place. A 1960 Ker 188 
(190). 

(6) In case of Bilticut transactions deli¬ 
very of the railway receipt to the buyer 
after endorsing it in his favour is neces¬ 
sary to give him title to the goods. The 
place where it is to be delivered is the 
place where the performance of the con¬ 
tract is to be completed and the place of 
payment of money is the place where the 
buyer resides. The Court of that place has 
therefore, jurisdiction to try a suit arising 
out of such a contract. A 1962 Raj 122 (125). 

7. Promissory note payable on demand.— 

(1) Section 49 deals with a contract between 
a promisor and a promisee and has no ap¬ 
plication to matters governed by the law 
merchant, which is contained for the most 
part, in the Negotiable Instruments Act. A 
1942 Bom 251 (255) (DB) ** A 1954 Madh 

B 184 (188, 189) (FB) ** (1963) 4 Guj LR 
305. (Sections 49 and 50 apply to a docu¬ 
ment which is not negotiable instrument 
but amounts to a promise to pay the stated 
amount together with interest.) ** A 1961 
Cal 321 (328) (DB). (A 1940 Cal 443, Dis¬ 

sented from.) 

(2) Section 49 has no application where 

money payable under a promissory note is 
payable on demand. (1908) 31 Mad 223 (228) 
(DB) ** A 1942 Bom 251 (254, 255, 256) 

(DB) ** A 1940 Cal 443 (445). 

[See also (1912) 16 Cal LJ 279 (281) (DB). 
(Section 49 of the Contract Act does not 
apply, where the money is payable on de¬ 
mand and not "without application by the 
promisee.”)1 

(3) In India the common law rule that a 
debtor should seek his creditor is not ap¬ 
plicable in the case of promissory notes and 
particularly in promissory note payable on 
demand. A 1951 Punj 33 (37) (DB) ** A 
1957 Madh B 90 (92) (DB) ** A 1954 Madh 
B 184 (189) (FB) ** A 1942 Bom 251 (255) 
(DB). 

[But see A 1940 Cal 443 (445>.l 

Section 50 

(1) The method of payment in discharge of 
a contract includes also mere transfer of figures 


in accounts. A 1925 Sind 144 (146) oa .A 1966 
SC 170 (174). 

(2) Where a subscriber of a chit fund con¬ 
ducted by a company deposits money towards 
the future instalments he has to make in a 
bank as directed by the rules of the company. 

Performance of the promise by him is good. 
And if the bank goes into liquidation, the pro¬ 
misee company has to take the risk. A 1942 
Mad 337 (338). 

(3) Where the defendant, not entitled to have 
delivery of goods until he had paid lor them, 
procured the delivery from an unauthorised 
agent of the plaintiff, and paid money to the 
agent who embezzled the amount so paid to 
him : Held, that the plaintiff could sue defen¬ 
dant for recovery of the price of goods sold 
to him. (1874) 12 Beng LR 360 (365) (DB). 

(4) When a person agrees with his partner, 
who is also his creditor for Rs. 600 by setting 
aside 6 as. of his share of partnership profits 
towards its liquidation, it was held that the 
creditor could not recover the debt in any 
other way than that stipulated for in the con¬ 
tract. (1912) 16 Cal WN 636 (638) (DB). 


(5) If the promise prescribes or sanctions 
any manner of performance, perfonnance in 
that manner discharges the obligation of the 
promisor. A 1947 Mad 122 (123) *° A 1963 
Pat 216. (Plaintiff asking defendant to sell 
plaintiff’s rice and send sale proceeds to him 
•— Reasonable to infer implied request to send 
money by post.) 

(6) Where from the previous conduct of the 
parties, it is evident that sending premium by 
money order was one of the approved or sanc¬ 
tioned methods of payment the obligation of 
the party who is to make the payment shall be 
deemed to have been discharged if the money 
order was sent on or before the relevant date. 
A 1952 Trav-Co 181 (181) (DB). 


(7) By posting a cheque in pursuance of the 
request of the creditor the debtor performs his 
obligation in the manner prescribed and sanc¬ 
tioned by the creditor ana thereby discharges 
the contract by such performance. A 1954 
SC 42.9 (436). 

[See also A 1956 Orissa 147 (151) (DB). 

(No specific or implied request to send cheques 
by post — Decision in A 1954 SC 429 does 
not apply.) ] 

(8) There is nothing in Section 20, Limita¬ 
tion Act to suggest that payment in kind should 
be in pursuance of a previous agreement. 
(1955) 8 Sau LR 150 (153h 

(9) The Post Office Act of 1898 did not en¬ 
large the right of the sender to reclaim the 
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simultaneously performed, no promisor need perform his promise unless the 
promisee is ready and willing to perform his reciprocal promise. 

Illustrations 

(a) A and B contract that A shall deliver goods to B to be paid for by B on 
delivery. 

A need not deliver the goods, unless B is ready and willing to pay for the 
goods on delivery. 

B need not pay for the goods, unless A is ready and willing to deliver them' 
on payment. 

(b) A and B contract that A shall deliver goods to B at a price to be paid by 
instalments, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first instalment 
on delivery. 

B need not pay the first instalment, unless A is ready and willing to deliver the 
goods on payment of the first instalment. 

[Malaysian Contract Act 1950, S. 52.] 


Section 51 — Note 1 (contd.) 

(1928) 106 Ind Cas 823 (823) (Lah) 00 A 1962 
Assam 41 (46) (DB). 

2. Simultaneous performance.— (1) Unless 
otherwise agreed delivery of goods and pay¬ 
ment of price are concurrent conditions in a 
contract for sale of goods. A 1925 Mad 971 
(971) (DB) 09 (1870) 2 NWPH CR 60 (61) 

A 1962 Cal 103 (108) (DB). 

(2) In a c. i. f. contract payment of price f<* 
the goods has to be made simultaneously with 
the delivery of documents. Promise bv the 
buyer to pay on or before the arrival of the 
steamer cannot be construed as a stipulation to 
pav even before the tender of documents. A 
1958 Mad 43 (51) (DB). 

(3) Where a decree for maintenance provid^ 
ed inter alia, that from out of the amount or 
past maintenance to be paid by the defendant, 
the plaintiff should get a reconveyance in her 
favour in respect of the property she had solo, 
it was held that the obligations of the plaintiff 
and the defendants were concurrent obligations. 
(1974) 2 Mad LJ 361 (363). 

(4) Where a consent decree in substance pro¬ 
vided that on the defendant paying a certain 
sum of money the plaintiff company should 
transfer some shares to the defendant, l 
held that the promises were not reciprocal pro¬ 
mises to be performed simultaneously. A 195U 

FC 8 (10, 11) 09 A 1963 Cal 583 (585) (DB). 

(5) Where on payment by RD the costs of 
receiver and on his writing certain letters to 
receiver F was to pay £5000 to RD it was 
held that the reciprocal promises were incapa¬ 
ble of simultaneous performance within oi. 
A 1933 PC 233 (236). 

(6) The obligation of a vendee retaining 
part of consideration to pay off previous mort¬ 
gage and the undertaking by the vendor to 
compensate vendee for the defect of title in 
the property, being wholly independent pro¬ 
mises, will not come under Section 51, con¬ 
tract Act. Therefore, if the vendee does not 
pav off the mortgage and is subsequently a 
possessed of a portion of the property, he can¬ 
not, in a suit for damages brought by the ven¬ 
dor, take advantage of the indemnity clause on 
the ground that the vendor had failed to give 
him title with respect to that portion of pro¬ 
perty. A 1946 Pat 263 (266) (DB). 


(7) Apart from any special contract it is not 
the law that the consideration money must be 
tendered as a condition precedent by the party 
aspiring for specific performance of a contract 
of reconveyance. A 1962 Cal 103 (108) (DB). 

3. Readiness and willingness.— (1) Where 
consideration for contract consists of promise, 
die party bound to do act promised, fully per¬ 
forms his part of contract if he is ready to do 
the act when required. A 1914 Cal 166 (160) 
(DB). 

(2) The question whether a party to the 

contract was ready and willing to perform his 
obligation is one of fact. A 1950 PC 90 (96) 

00 A 1970 SC 546 (547). 

(3) Actual tender of the purchase money or 

of goods sold is not necessary- Capacity to 
tenaer these is sufficient. ILR (1955) 1 Cal 63 
(71) 99 A 1928 Lah 834 (836) (DB) 90 A 1927 
Lah 176 (177) (DB) 99 A 1926 Lah 318 (319) 
(DB) 99 A 1923 Sind 50 (52) (DB) 99 1970 

Raj LW 148. , ^ 

(4) Contract for sale of Government Secu¬ 
rities — Seller in a position to transfer secu¬ 

rities by due date and informing purchaser of 
this by going to his place of business — In 
absence of evidence to the contrary, this con¬ 
stitutes readiness and willingness. (1883) 9 Cal 
791 (797) (DB). 

(5) Contract to sell shares — Ability of ven¬ 
dor to constitute vendee the legal owner of 
shares amounts to “readiness and willingness 
on his part. (1864-66) 2 Bom HCR 246 (249). 

(6) Tender presupposes a person to whom 
one can tender. If the buyer closes his usual 
place of business and absconds, it is clear that 
he is not ready and willing to perform his part 
Tender will be dispensed with in such case. 
A 1932 Sind 9 (14). 

(7) Where, before the date fixed for the deli¬ 
very of goods, the buyer filed an application 
for insolvency and the interim receiver also 
did not act within a reasonable time, it was 
held that from the conduct of the buyer and 
the interim receiver it could be taken that tne 
contract was abandoned by the buyer, 

ing the seller performing his part. A 1953 Nag 

345 (349, 350) (DB). . . , 

(8) Where the buyer is in acute financial 
embarrassment on the date of die delivery of 
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52. Order of performance of reciprocal promises. — Where the order in 
which reciprocal promises are to be performed is expressly fixed by the con¬ 
tract, they shall be performed in that order; and where the order is not ex¬ 
pressly fixed by the contract, they shall be performed in that order which 

the nature of the transaction requires. 

Illustrations 

(a) A and B contract that A shall build a house for B at a fixed price. A’s 
promise to build the house must be performed before B’s promise to pay for it. 


Section 51 — Note 3 (contd.) 

goods, there cannot be any readiness on his 
part to pay the price and the seller is absolv¬ 
ed from the performance of his part. A 1940 
Rang 284 (285) (DB). 

(9) The readiness and willingness has to be 
proved continuous from the date of the con¬ 
tract to the time of the hearing and it must be 
to perform the contract as it really was and 
not in the wav the plaintiff thought. A 1932 
Lah 265 (267)' (DB). 

(10) In a contract of sale where the term as 
to payment was cash on delivery, the seller 
made some of the deliveries and the buyer 
paid certain amount on the account leaving a 
Targe balance due to the seller. The seller re¬ 
fused to deliver the remainder of goods as the 
balance was not paid and the buyer set up 
some cross-claims to be adjusted. It was held 
that the neglect to pay was after delivery, when 
reciprocity of obligation had ceased. It was 
no reason for refusing to make all further deli¬ 
veries. (1879) 4 Cal 252 (257) (DB). 

(11) Where the promisee had agreed to re¬ 
duce the rate of interest provided that the pro¬ 
misors pay it regularly and pay the principal 
within certain time but later on the promisee 
persistently refused to be bound by the agree¬ 
ment and thus prevented the promisors from 
performing their part of agreement within time, 
it was held that the promisors were entitled to 
reasonable time to perform their part after the 
promisee has performed his part of the agree¬ 
ment. A 1939 Rang 84 (86) (DB). 

(12) Illustration (a) is the ordinary case of 
buying and selling goods when neither the 
buyer need pay the price nor the seller deliver 
the goods unless die other party is ready and 
willing to perform his part. A 1930 Mad 364 
(371) (DB). 

(13) Contract for sale of immovable property 
— Time not essence of contract — Failure to 
find money or prove possession of money be¬ 
fore time for performance arrives cannot be 
taken as breach entitling vendor to resile from 
the contract — Vendor is bound to give rea¬ 
sonable notice requiring performance within 
definite time. A 1967 Mad 220 (223). 

(14) Simultaneous performance — Readiness 
and willingness on the part of plaintiff estab¬ 
lished — Decree for specific performance 
granted. A 1976 SC 2325 00 1970 Pat L1R 
218. 

(15) The reciprocity when applied to a con¬ 
tract for supply of goods within a fixed time 
cannot mean that while the buyer was willing 
to accept delivery even for sometime beyond the 
agreed or specified time, he should be obliged 
to do so indefinitely and that the seller need 
not perform his part of any reciprocal promise 
or his obligation. A 1970 Cal 321 (325). 


(16) Section is applicable to the chitty con¬ 
tract contained in Clause 9 of the Kurivariola 
which insists for the payment of prize amount 
on the subscriber furnishing security for the 
future subscriptions due from him. ILR (1977) 
2 Ker 67 (72). 

4. Burden of proof.— (1) In a suit for 
damages for a breach of one of two concurrent 
obligations the onus of proving readiness and 
willingness to carry out nis obligation is on the 
plaintiff. A 1934 PC 91 (92) oe A 1936 PC 
236 (238) 00 A 1958 Punj 289 (294) 00 A 1928 
Lah 20 (26) (DB) 00 A 1925 Mad 971 (971) 

(DB) 00 A 1923 All 220 (224) (DB) 00 A 1958 
Punj 289 (294) (DB). 

(2) Ordinarily it must be presumed that the 
goods are to be paid for at delivery. The onus 
will be on plaintiff who pleads a special con¬ 
tract contrary to this usual practice and very 
strong and cogent evidence would be required 
from him. A 1923 Lah 363 (365) (DB). 

(3) Where the defendant did not repudiate 
the contract but contended that if the plaintiff 
had offered money the defendant could have 
secured the goods from the open market, it 
was held that it was for the plaintiff to allege 
and establish that he was in possession of the 
entire money payable under tne contract. A 
1958 Andh Pra 427 (435). 

(4) Suit for specific performance of agree¬ 
ment — Abandonment of contract by plaintiff 
alleged by defendant — Burden of proving 
abandonment is on defendant. A 1966 Mys 
154 (157) (DB). 

(5) Suit for specific performance of agree¬ 
ment of sale — Plaintiff to prove his readiness 
and willingness to perform his part — Wrong¬ 
ful repudiation of contract by defendant — 
Plaintiff not absolved from performing condi¬ 
tions precedent. A 1976 Andh Pra 243 (248) 
(DB). 

(6) Compromise decree for specific perform¬ 
ance of contract — Execution — Party seeking 
to execute must fulfil his obligations. 1970 
Pat LJR 218. 

5. Pleadings.— (1) Averments as to the readi¬ 
ness and willingness at all material times must 
be made in the plaint. ILR (1955) 1 Cal 63 
( 68 ). 

[See however (1895) 19 Bom 546 (550) 

(DB). ] 

Section 52 

(1) When a person’s right to claim money 
that was promised to him is dependant upon 
his performing a particular act, he cannot bring 
in an action unless he performs his part. A 
1933 PC 233 (236). 

(2) When payment of purchase-money is de¬ 

layed due to the vendor’s delay in showing 
good title, vendor has no right to cl ami interest 
on purchase money. A 1918 Mad 716 (717) 
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(b) A and B contract that A shall make over his stock-in-trade to B at a fix¬ 
ed price, and B promises to give security for the payment of the money. A’s pro¬ 
mise need not be performed until the security is given, for the nature of the 
transaction requires that A should have security before he delivers up his stock. 


(Malaysian Contract Act 1950, S. 53.] 

53. Liability of party preventing event on which the contract is to take 
effect.— When a contract contains reciprocal promises, and one party to the 
contract prevents the other from performing his promise, the contract becomes 
voidable at the option of the party so prevented; and he is entitled to com- 


Section 52 (contd.) 

(3) Where the lessee has not performed his 
part of the contract he cannot say that the 
lessor committed a breach. A 1928 All 360 
(362) (DB). 

(4) Work is not usually paid for in advance 
unless there is an express agreement to the 
contrary by the person for wnom it is done. 
A 1927 Oudh 616 (617). 

(5) The party desiring to submit a dispute to 
arbitration ought to specify the nature of the 
dispute and nominate his own arbitrator first, 
as performance of his own part of the contract. 
A 1929 Sind 58 (60). (A 1921 Mad 58, Dist¬ 
ing.) - 

(6) When a person is to perform an act on 
condition that another person fulfils a certain 
promise, he is not bound to perform the act 
in case the latter breaks his promise. 1898 Pub 
B e No. 17, p. 39 (43) (FB). 

(7) Section 52 lays down the order in which 
parties have to perform reciprocal promises and 
does not in any way affect the application ot 
the principle in suits for specific performance 
of contracts for sale which enables the buyer 
to obtain relief, provided he could satisfactorily 
explain the delay in performing his part ot the 
promise and where time is not the essence or 
the contract. A 1950 Cal 526 (528). 

(8) In the case of cross contracts for purchase 
and re-purchase of goods, entailing delivery ot 
exactly similar quantities of cotton bales on 
either side there is no necessity for either party 
to either tender the goods or tender the price. 
The person who has to get the difference can, 
without going through the farce of te , 
claim the difference which is really m his 
favour. A 1945 Mad 59 (60). 

(9) Apart from any special contract it is not 
the law that the consideration money must be 
tendered as a condition precedent by the party 
aspiring for specific performance °f^ contract 
oPieconveyan^. A 1962 Cal 103 (108) (DB). 

(10) Agreement to reconvey property by 
vendee on return of consideration amount with¬ 
in stipulated time — Contract is one of reci¬ 
procal promises and is governed by Section 51 

_ Suit for specific performance by vendor — 

By tendering the amount within time, vendor- 
plaintiff discharges his obligation and ^ entitl¬ 
ed to a decree for specific performance. A 
1973 Gauhati 66 (71, 72). 

(11) Award providing that B ‘do pay* a cer¬ 
tain sum to D and D ‘to deliver’ certain num¬ 
ber of shares — In default of payment within 
fortnight B liable to pay interest — Payment ot 
B held not dependent upon tender of shares 

by D. A 1963 Cal 583 (585) (DB). 


* 


(12) A to reconstruct house by stipulated date 
and B to pay yearly rent to A in advance —• 
B paying part of rent on execution of contract 
— Failure of A to reconstruct by stipulated 
date — B can recover rent paid in advance. 
1965 All LJ 1039. 

(13) Suit for specific performance of agree¬ 
ment of sale — Plaintiff to prove his readiness 
and willingness to perform his part — Wrong¬ 
ful repudiation of contract by defendant 
Plaintiff not absolved from performing condi¬ 
tions precedent. A 1970 Andh Pra 243 (248) 
(DB). 

(14) Where according to the terms of the 
contract to lease out immovable propeity it is 
proved that the parties have agreed to accemt 
compensation in money in case of breach, the 
contract cannot be specifically enforced. (1979) 
48 Cut LT 33 (86) (DB). 

(15) Reciprocal promises to be performed in 
fixed order — Plaintiff in suit for damages for 
breach of contract need not prove. readiness to 
perform his part of contract. (1969) 71 Bom 
LR 769. 

(16) Section is applicable to the chitty con¬ 
tract contained in Clause 9 of the Kurivariola 
which insists for the payment of prize amount 
on the subscriber furnishing security for the 
future subscription due from him. So it goes 
without saying that a prize subscriber cannot 
compel a foreman to deposit the prize amount 
in fixed deposit in a bank and treat the same 
as security for payment of future subscriptions. 

ILR (1977) 2 Ker 87 (72). 


Section 53 

(1) Wrongful repudiation by one party does 
aot end the obligation unless other party elects 
:o treat it so — Such repudiation by itself 
joes not absolve the other party suing on the 
contract from proving his performance of a 
condition precedent. A 1933 PC 233 (236). 

(2) A sued the obligees to enforce a bond 
hypothecating immovable property, the dis¬ 
charge of which he had agreed by the sale of 
the property. The vendors were willing and 
ready to give possession of the property, bid 
he failed to pay the stipulated price. Held 
that A was not at liberty to enforce the bond. 
(1875) 7 NWPHCR 152 (154). 

(3) When one of the parties to a decree set¬ 
ting forth two reciprocal promises, expressed 
willingness to fulfil the obligation resting on 
her, and the other party prevented such per¬ 
formance through evasion, the former does not 
lose the primary rights under the contract, and 
would be deemed to have fulfilled her promise. 
A 1958 Andh Pra 504 (507). 

(4) In a contract with Government, th®. co ®~ 
tractor was not to be supplied with machinery 
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pensation from the other party for any loss which he may sustain in con¬ 
sequence of the non-performance of the contract. 

Illustration 

A and B contract that B shall execute certain work for A for a thousand 
rupees. B is ready and willing to execute the work accordingly, but A prevents 
him from doing so. The contract is voidable at the option of B; and, if he elects 
to rescind it, he is entitled to recover from A compensation for any loss which he 
has incurred by its non-performance. 

[Malaysian Contract Act 1950, S. 54.] 

54. Effect of default as to that promise which should be first performed, 
in contract consisting of reciprocal promises. — When a contract consists of 
reciprocal promises, such that one of them cannot be performed or that its 


Section 53 (contd.) 

but was to get assistance in procuring control¬ 
led articles. His demand for a crane and iron 
materials free of cost was refused. Held, the 
Government by such refusal did not make the 
performance of the contract impossible. A 
1958 Andh Pra 533 (539). 

(5) In a contract to provide employment for 
a definite period the employer wanted to ter¬ 
minate the employment before the period was 
over. The other party was ever willing to per¬ 
form his part of the contract. Held that the 
employer should pay damages equivalent to 
the salary for the remaining period. A 1957 
Madh Pra 144 (145). 

(6) Part of promise not performed by plain¬ 
tiff — Defendant however not prevented there¬ 
by from carrying out the contract and contract 
not repudiated by defendant — No loss hence 
occasioned to him — Sections 53 or 55 there¬ 
fore cannot apply. ILR (1969) 2 All 421. 

SECTION 54 — SYNOPSIS 

1. “When a contract consists of reciprocal 

promises’*. 

2. “Such that .been performed’’. 

3. “Fails to perform it”. 

4. ‘‘Such promisor cannot claim performance 

of the reciprocal promise”. 

5. “Must make compensation to the other 

party*. 

1. “When a contract consists of reciprocal 
promises”.— (1) Section 54 relates to a con¬ 
tract consisting of reciprocal promises such that 
one cannot be performed or its performance 
cannot be claimed till the other has been per¬ 
formed. In a contract for sale where the pass¬ 
ing of title is completely independent or the 
payment in full of the consideration money, the 
seller cannot invoke the aid of Section 54 and 
contend that the purchaser having failed to 
perform his part cannot claim title to the pro¬ 
perty under contract. A 1949 Orissa 14 (17). 

[But see (1973) 2 Cut WR 1759. (Considera- 
hon of contract intended to be basis for pass¬ 
es of title —- In absence of proof as to pay¬ 
ment of consideration title could not be said 
to pass to die buyer.) ] 

(2) Property mortgaged — Part of property 
along with other property subsequently sold — 
Part of consideration left with vendee to pay 
off mortgage — Vendee not paying off mort¬ 


gage — Vendee dispossessed of portion of pro¬ 
perty by third person later on — Mortgagee 
obtaining decree for sale — Mortgaged property 
sold and purchased by mortgagee — Suit by 
vendor for damages, and compensation for 
breach of contract by vendee — Section 54, 
Contract Act, held, did not apply, as there was 
no promise, by vendors on which payment of 
mortgage money depended — Section 73, held, 
applied and plaintiff was entitled to compensa¬ 
tion. A 1946 Pat 263 (266, 267) (DB). 

(3) Where the agreement has been embodied 
in a compromise decree the judgment-debtor 
cannot say that, because the decree-holder 
committed the default first, he was entitled to 
avoid his own obligations under the terms of 
the decree; especially, when those terms were 
independent of each other. A 1929 Nag 164 
(168). 

(4) Where by a deed of compromise the par¬ 
ties relinquished a claim in respect of some 
property in dispute and recognised the right 
of the other to a portion of it on the assump¬ 
tion that they had in antecedent title and the 
agreement acknowledged and defined what 
that title was. Held, that the deed was a 
family arrangement and Section 54 was not 
applicable. A 1949 Oudh 1 (5, 6) (DB). 

2. “Such that . been performed.”— 

(1) Where the letter of acceptance stated that 
the acceptance of the proposal for an insurance 
was conditional upon the continued good health 
of the applicant and laid upon him the same 
obligation as at the time of the proposal to in¬ 
form the Insurance Company of any adverse 
circumstances connected with his general health 
which might occur till the date of the issue of 
acceptance and the applicant failed to inform 
the company of his illness which occurred just 
before and after the date of acceptance : Held, 
that there was a warranty of continued good 
health up to the date of the issue of accept¬ 
ance ana as the applicant committed a breach 
thereof by his failure to disclose the Company 
was absolved from all liability under the policy; 
the circumstance that the failure to disclose 
was after the letter of acceptance was sent 
made no difference at all. A 1948 Mad 182 
(183, 184). 

(2) When a shipowner has contracted to give 
a certain notice to a charterer or to do any 
other act, with a view to inform the charterer 
when the ship will be ready, the charterer is 
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performance cannot be claimed till the other has been performed, and the 
promisor of the promise last mentioned fails to perform it, such promisor 
cannot claim the performance of the reciprocal promise, and must make com¬ 
pensation to the other party to the contract for any loss which such other 
party may sustain by the non-performance of the contract.* 

Illustrations ' 

(a) A hires B’s ship to take in and convey, from Calcutta to the Mauritius, a 
cargo to be provided by A, B receiving a certain freight for its conveyance. A 
does not provide any cargo for the ship. A cannot claim the performance of B’s 
promise, and must make compensation to B for the loss which B sustains by the 
non-performance of the contract. 

(b) A contracts with B to execute certain builder's work for a fixed price, B 
supplying the scaffolding and timber necessary for the work. B refuses to fur- 


Section 54 — Note 2 (contd.) 
not bound to ship his goods until the ship 
owner has given him that notice or has done 
that act. (1879) 4 Cal 237 (248, 251). 

(3) Vendor, desiring to enforce contract for 
sale, with condition that title adduced should 
be approved by purchaser’s solicitor, must 
prove that solicitor did approve of title or that 
such title was tendered, as made it reasonable 
to approve it. (1911) 35 Bom 110 (120). 

3. “Fails to perform it’’.— (1) When pro¬ 
misor fails to perform his part of the contract, 
promisee can rescind the whole contract; but, 
if the promisee treats it as a subsisting contract, 
he must do his part fully to entitle him to in¬ 
sist on the promisor’s carrying out the contract. 
A 1925 PC 188 (189, 193) A 1930 Lah 979 
(982) (DB). 

(2) Where contract consisted of twelve parts, 
non-performance of one does not necessarily 
indicate an intention to put an end to contract. 
A 1914 Bom 312 (315) (DB). 

(3) Sale of property — Part of consideration 
left with vendee to pay off mortgage by vendor 

— At time of sale vendor failing to put vendee 
in possession of verv small portion of property 

— Still vendee cannot refuse to redeem mort¬ 
gage. (Obiter.) A 1946 Pat 263 (267) (DB). 

(4) Breach of essential term of contract 
alone, entitles the other party to repudiate con¬ 
tract — Breach of non-essential term entities 
the other party to damages only. A 1924 bind 

105 (105) (DB). , „, , 

(5) Seller agreeing to send delivery tele¬ 
gram” but failing to do so — Buyer « entiti- 
ed to rescind contract as being broken and to 
sue seller in damages; for a covenant as to 
delivery is as much an essential part ot a con¬ 
tract for sale as a covenant ■for payment ot 
price. A 1923 Mad 103 (107) (DB). 

(6) Shipowner contracting with charterer to 
give notice of arrival of ship “after completion 
of two counter-voyages for London — Notice 
given after vessel had completed one voyage 
only — Charterer refusing to ship goods -- 
Clause “after completion of two counter 
voyages” held was essential part of contract 
and charterer was justified in /efusing to per¬ 
form his promise. (1879) 4 Cal -37 (247 , 248) 

^(71 The plaintiff who had taken a contract 
from the P. W. D. for clearing the forest pro¬ 
duce entered into an agreement with the de¬ 
fendants for sale of the felled timber. Some 
disputes having arisen regarding pavment, the 
forest authorities attached the timber. Even¬ 


tually the parties settled their disputes and en¬ 
tered into an agreement with regard to the 
payment of money. The plaintiff was held re¬ 
sponsible to get the attachment of timber 
vacated within a week but in spite of his best 
efforts he could not do so. Held that the con¬ 
dition in relation to raising of the attachment 
could not be deemed to be essential to the 
main purpose of the contract the breach of 
which might give rise to a right to treat the 
contract as repudiated. A 1957 Andh Pra 784 
(794) (DB). 

(8) In a contract with Government for sup- 

ply of bhusa to its several military farms, the 
Government agreed to arrange for railway 
wagons but did not guarantee the supply. 
Non-supply of wagons was not to be the ground 
for non-performance of the contract. At the 
same time there was an oral agreement that 
Government would supply wagons. R contrac¬ 
tor was readv and willing to supply goods and 
was left under the impression that the wagons 
would soon be made available and acted under 
the belief. But wagons were not made avail¬ 
able. Held that it could not be said that con¬ 
tractor had failed to perform his part of the 
contract and therefore his security was not 
liable to forfeiture. A 1957 Punj 141 (144) 

(DB). 

(9) The plaintiff contracted with die defen¬ 
dant company to ship cargo in their ship at C. 
The ship arrived at M enroute for C. The de¬ 
fendant repeatedly asked the plaintiff to advise 
them if he was ready to make the shipment. 
The plaintiff intimated to them that owing to 
war conditions and other causes he was not 
ready and the ship proceeded to another desti¬ 
nation. It was held that the plaintiff having 
dispensed with the ship’s coming from M to C 
and die defendants having performed their part 
of the contract the defendants were not liable 
in damages to plaintiff. A 1917 Mad 294 (296) 
(DB). 

(10) Defendants at Mirzapur to despatch 
goods to plaintiffs at Madras, F. O. R. Mirzapur 
at earliest booking day, railway receipt to be 
negotiated through Bharat Bank Ltd. — Defen¬ 
dants not sending goods in spite of fact that 
booking could be had — Plaintiffs held justified 
in repudiating contract and defendant was liable 
in damages. A 1949 Mad 858 (859). 

4. “Such promisor cannot claim performance 
of the reciprocal promise.”— (1) A, the lessee 
of a Government forest transferred his lease 

rirvKfc T Tnrlor flifprmc rif fllft 
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nish any scaffolding or timber, and the work cannot be executed. A need not 
execute the work, and B is bound to make compensation to A for any loss caused 
to him by the non-performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price, certain mer¬ 
chandise on board a ship which cannot arrive for a month, and B engages to pay 
for the merchandise within a week from the date of the contract. B does not pay 
within the week. A’s promise to deliver need not be performed, and B must make 
compensation. 

(d) A promises B to sell him one hundred bales of merchandise, to be delivered 
next day, and B promises A to pay for them within a month. A does not deliver 
according to his promise. B’s promise to pay need not be performed, and A must 
make compensation. 

[Malaysian Contract Act 1950, S. 55.] 

[a] See Ss. 2 (j), 53 and 56. 


Section 54 — Note 4 (contd.) 
it was obligatory on the* part of B to pay the 
second instalment of the lease premium to the 
Government. Without this payment the agree¬ 
ment with the Government could not be signed 
by A. B incurred expenses to cut down the 
forest but in the meanwhile the Government 
cancelled the lease, because no second instal¬ 
ment was paid and refused to issue export per¬ 
mit. B instituted a suit against A for recovery 
of the money spent: Held, that it was B who 
failed to perform his part of the contract by 
not paying the 2nd instalment without the pay¬ 
ment of which A could not sign the agreement 
which led to the cancellation of the lease. 
Consequently, it was not open to him to turn 
round and accuse A of breach of contract. The 
provisions of Section 54 were attracted. A 1957 
Him Pra 70 (72). 

(2) Where contract loan is for consolidated 
sum of money to be paid from time to time, 
and lender refuses to lend small portion remain¬ 
ing due to borrower, lender by his conduct, put 
an end to contract and cannot claim interest at 
contract rates. A 1914 Mad 210 (215). 

(3) A and B were both chelas of C, the late 
mohunt of a muth. According to custom and 
practice of the muth, there was one mohunt 
only and two chelas could not become mohunts 
at the same time. Both the chelas had be¬ 
come mohunts with the result that dispute had 
arisen between them. They therefore executed 
an ekrarnama. They agreed that A should be 
declared to be the mohunt and B adhikari of 
the said muth to the end of their lives and that 
in the event of difference between the parties 
A would give to B Rs. 40 a year for mainten¬ 
ance. Notwithstanding this agreement B 
brought a suit against A claiming the mohunt- 
ship — Held, that B, by his action, 'in bringing 
a suit for mohuntship, broke his promise and 
defeated the whole intention of the agreement, 
and that he could no longer hold A to his part 
of the contract to pay B the maintenance. A 
1925 Pat 496 (497) (DB). 

(4) Hundi given on consideration of execu¬ 
tion by A to B of a mortgage for money due 
on accounts — Mortgage not executed — B 
suing on hundi — Suit must be dismissed under 
Section 54, Contract Act — No decree can be 

assed on consideration other than shown in 
undi. (1908) 3 Mad LT 405 (405). 

(5) Agreement to sell house for consideration 
to be paid — Consideration converted into cash 
debt, evidenced by three bonds — Contract of 


sale not carried through — Suit for money on 
bonds — Held, that bonds were without con¬ 
sideration as the contract of sale was not carried 
through and that the remedy of vendor was to 
sue for specific performance of contract or for 
damages for breach. (1936) 19 Nag LJ 232 
(236). 

(6) A party, cancelling a contract without any 
justification, is precluded from making any de¬ 
fence, which would have been open to him in 
an action for damages by the other party. A 
1920 Bom 181 (182). 

(7) M conveyed certain property to S. It 
was agreed that an account would be made of^ 
arrears of rent due from raiyats to M and on 
such account being made S would have a deed 
of assignment executed by M in respect of the 
arrears. The accounts were not made and S 
did not get the deed of assignment. M filed a 
suit against S for an amount on the footing of 
what would be payable by S if the deed of 
assignment had been executed by M. It was 
held that M not having performed his part of 
the contract he was not entitled to maintain the 
suit. A 1929 Pat 395 (397). 

(8) Mortgagor mortgaged his property for 
15 years and the condition was that mortgagee 
should pay decree-holder of the mortgagor re¬ 
gularly by instalments. Mortgagee failed to 
pay after some instalments and it was held that 
mortgagor was entitled to redeem his property 
before the expiry of the period of 15 years. A 
1927 Oudh 12 (13, 14) (DB). 

(9) Where vendee could not complete sale 
due to the vendor’s defective title and the 
broker was helping the vendor, it was held 
that the broker had in effect committed breach 
of Contract and was not entitled to any broker¬ 
age. A 1925 Sind 220 (221) (DB). 

(10) Where defendants agreed to charter a 
ship, of which the tonnage was guaranteed by 
the plaintiff, and the ship actually was found 
to weigh more, it was held, that the defendants 
were justified in repudiating the contract and 
thus refusing to charter that ship. (1891) 15 
Bom 389 (396, 399) (DB). 

5. “Must make compensation to the other 
party”.— (1) Where parties to a contract con¬ 
sisting of reciprocal promises failed to perforin 
their respective promises, one wilfully and, 
the other, because he was not bound to per¬ 
form his part until the oth-r had fulfilled his, 
the contract is broken by act of both parties 
and a suit for specific performance will not lie, 
though the latter is entitled to compensation 
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55. Effect of failure to perform at fixed time, in contract in which time 
is essential.— When a party to a contract promises to do a certainthingtat 
or before a specified time, or certain things at or before specified times, and 

fails to do any such thing at or before the specified time, the ’ ofthe 

much of it as has not been performed becomes voidable at the option of the 
promisee, if the intention of the parties was that time should be of the 

essence of the contract. 

Effect of such failure when time is not essential. 

If it was not the intention of the parties that time should be of the 

essence of the contract, the contract does not become voidable by the failure 

to do such thing at or before the specified time; but the J7°™Tbri ‘I^ su^h 
to compensation from the promisor for any loss occasioned to him by such 

failure. 


Section 54 — Note 5 (contdO . M 

for breach of contract. A 1915 Mad 210 (216) 

^ D (2) Where the plaintiff agreed to sell “entire 
stock of coal or 7 to 8 hundred tons of coal 
the words were not only words of estimation 
but descriptive of the stock; and, therefore the 
plaintiff was liable to pay damages to the de- 
rendant when the entire stock sold was only 
469 d tons. (1910) 37 Cal 334 (337, 338) (DB). 

(3) Where in a mortgage, the mortgagee 

does not pay prior mortgagee as per 
the mortgagor is entitled, in a separate suit to 
claim damages from the mortgagee resulting 
from non-performance of the contract by bun. 

(1907) 10 Oudh Cas 69 (75). 

(4) A contracting to supply B bricks 

B’s supplying coal for purposes manufactur¬ 
ing bricks — Kutcha bricks prepared by A 
Failure of B to supply coal in time for baking 
— Kutcha bricks destroyed by monsoons 
B held liable in damages for loss ^ 

Aon account of breach of contract by B. 

1964 All LJ 1092. 

SECTION 55 — SYNOPSIS 

1. Scope and applicability. _ . Qn# . 

2. Time whether of essence of conhract. 

3. Time when of essence of contract. 

4 Mercantile contracts. 

I! “Becomes* void'Tthe opHoo of the pro- 
misee’’. 

I: ?r“en° f r e of essence of contra*, 
la Performanwf within reasonable time — 

11. Acceptance of performance after time 

fixed — Paragraph 3. 

12. Effect of non-performance. -- 

1. Scope and applicability^- SB 

■r,rirjrt y.< r a-tr 

provisions of Section 55. A 
<4 “(2) Section 55 does not enable 

\°9irS 5f (DB) « 

A 1977 Mad 109 (115) (DB). 

(3) Section 55 applies to cases where P 
perty in the goods passed by the contract, as 


much as to contracts where the property did 
not pass. (1881) 6 Cal 64 (69) (DB). 

(4) Suit for specific performance of contact 
— Plaintiff must plead and prove ^ lu }fg58 
to perform his part of contract. ILR (J.y/5; 

Cut 993 (DB). 

(5) Normally in an agreement to sell immov¬ 
able property time may not be the essence^ot 

the contract unless it is seen to be s° 
merely from the fact that a period has been 
stipulated in the agreement for the performance 
but from other circumstances also. It must ap¬ 
pear that the parties intended that contract 
- Should be unenforceable against a party thereto 
if the other party defaults to perform its obli¬ 
gations within the time specified. Section 55 

Imbodies this rule. Though this » 
regard to contracts for sale of immovable pro 
nertv contracts for reconveyance stand m a 
Cerent position. Such contracts operate*, 
options to repurchase property and they form 
an excepKon to the rule of time being not 
Ae essence. In the case of a contract for re¬ 
conveyance the party who seeks to enforce the 

contract must exercise it withm time pre¬ 

scribed. ILR (1971) 1 Ker 494 (500, 501). 

2 Time whether of essence of contact.--' 

(1) The general rule is that contracts for the 
performance of which no definite time is speci¬ 
fied must be carried out within a reasonable 
time, and contracts for the performance ot 
which a definite time has been fixed must be 
completed within the time limited. A 1947 
Lah P 352 (354) 00 A 1962 J & K 10 (11) (DB), 

(2) It is the duty of the Court, while con¬ 
struing a contract, to look to the pith and sub¬ 
stance of the agreement and decide whether 
time was or was not of the essence of the con¬ 
tract. A 1947 Lah 352 (354). 

(3) The question whether the time mention¬ 
ed in the contract is of essence or not depends 
upon facts and circumstances of each case, a 
1945 All 70 (74, 75) (DB). 

(4) Contract between State Government and 
Contractor for construction of an aquedu 
within 12 months — Executive Engineer 
powered to grant extension of time —- 

sion made for levy of penalty at specified 
for unfinished work after expiry of fixed _ , 
— Excludes inference that time was u ] e iq 79 
to be of the essence of the contract. A 

SC 720 (726). (F. A. Nos. 488 of _} 96 * J) 

245 of 1962, D/- 10-9-1968 (Bom), Reversed.; 

(5) Under both die Contract Act and Sa^e 
of Goods Act there is no presumption tna 
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Effect of acceptance of performance at time other than that agreed upon. 

If in case of a contract voidable on account of the promisor’s failure to 
perform his promise at the time agreed, the promisee accepts performance 
of such promise at any time other than that agreed, the promisee cannot claim 
compensation for any loss occasioned by the non-performance of the promise 
at the time agreed, unless at the time of such acceptance he gives notice to 
the promisor of his intention to do so. 


[Malaysian Contract Act 1950, S. 56.] 


STATE AMENDMENT 


Uttar Pradesh 

In its application to the State of Uttar Pradesh, in the third paragraph, for 
the words "unless at the time of such acceptance he gives notice to the promisor 
of his intention to do so”, the words "where at the time of such acceptance he has 
waived his right to do so” be substituted.— U. P. Act 57 of 1976, S. 26 (1-1-1977). 


Section 55 —- Note 2 (contd.) 

is of the essence of the contract. A 1957 Pat 

586 (591) (DB). 

(6) Time essence of contract to sell goods 

— Failure to deliver goods by seller in time 

— Repudiation by buyer — Claim for damages 
by seller — Not maintainable. A 1971 Cal 
393 (397) (DB). 

(7) The rule is that except in commercial 
contracts, the ordinary presumption is that time 
is not of the essence of the contract. This 
presumption can, however, be rebutted by 
showing the intention of the parties to the 
contract. A 1947 Nag 193 (199) (DB) 00 A 
1957 Pat 586 (590) (DB) 00 A 1954 Ajmer 75 
(76) 00 A 1940 Oudh 443 (444) 00 A 1932 Cal 
493 (494) (DB). 

(8) The question whether the stipulation as 
to time is of the essence of the contract or not 
depends on the terms of the contract and the 
intention of the parties. A 1954 Madh B 23 
(26) 00 A 1957 Pat 586 (591) (DB) 00 A 1949 
Cal 661 (662) 00 1967 Raj LW 498 00 A 1964 
Punj 375 (380) 00 A 1963 Pat 254 (259) (DB) 
•° A 1960 Mad 203 (205) (DB). 

(9) The intention of the parties is a question 

•f fact. A 1949 Cal 661 (662) •• A 1957 

Pat 586 (591) (DB). 

(10) Intention to make time essence of con¬ 
tract must be expressed in unmistakable lan¬ 
guage. A 1915 PC 83 (84) : 43 Ind App 26 

A 1955 Pat 201 (205) (DB) 00 A 1952 Sau 
88 (89) 00 A 1950 Cal 582 (584) 00 A 1949 
Cal 510 (511) 00 A 1967 SC 868 (871) 00 A 
1964 Orissa 269 (272) 00 A 1963 Pat 254 (259) 
(DB) 00 A 1974 Raj 112 (114). 

(11) Intention to make time essence of con¬ 
tract may be inferred from what passed be¬ 
tween parties before but not after contract is 
made. A 1915 PC 83 (85) 00 A 1966 Mad 40 
(48) (DB). 

(12) The intention of the parties must appear 
from the contract as it was entered into and 
the subsequent conduct of the parties is not 
relevant. A 1950 East Punj 278 (280) (DB) 
•° A 1957 Pat 586 (594) (DB) 00 A 1963 Pat 
254 (259) (DB). 

(13) Real intention of parties to agreement 
has to be deduced from all surrounding cir¬ 
cumstances. A 1945 All 70 (74, 75) (DB) 00 
A 1923 Bom 441 (444) 00 A 1919 Sind 68 (69) 


00 (1903-1904) 2 Low Bur Rul 99 (100) (DB) 
00 A 1959 Madh Pra 42 (42) 00 A 1977 SC 
1005 (1011). (Circumstances should be suffi¬ 
ciently strong to displace normal presumption 
that in a contract of sale of land stipulation as 
to time is not the essence of the contract — 
(F. A. No. 15 of 1966, D/- 20-4-1970 (All), 
Reversed on facts.) 00 A 1977 Andh Pra 172 
00 A 1974 Cal 261 (263, 264). 

(14) The intention of the parties that time 
should be of the essence of the contract should 
be ascertained not only from the written words 
of the contract but also from the nature of the 
property which is the subject-matter of the 
contract, the nature of the contract itself and 
also from the surrounding circumstances. A 
1955 Cal 298 (300) (DB) 00 A 1957 Pat 586 
(591) (DB) 00 A 1952 Nag 220 (234) (DB) 00 
A 1950 Cal 582 (584) 00 A 1947 Nag 193 
(199) (DB) 00 A 1964 Orissa 269 (272). 

(15) The mere insertion of a term in a con¬ 

tract that a certain act shall be done within a 
particular period will not necessarily indicate 
that time is of the essence of the contract. A 
1950 Cal 582 (584) 00 A 1956 Trav-Co 93 (94) 
(DB) 00 A 1954 Madh B 134 (135) 00 ILR 

(1952) 2 Raj 1 (3) 00 A 1949 Cal 510 (511) 00 
A 1947 Lah 352 (354) 00 A 1931 Lah 205 
(206) (DB) 00 A 1967 SC 868 (871) 00 1969 
All LJ 279 (284) 00 1967 Raj LW 498 00 A 

1964 Orissa 269 (272) 00 A 1960 Mad 203 
(205) (DB) 00 A 1972 Assam and Nagaland 8 
( 10 ). 

(16) The intention as to time being of the 
essence of the contract may either be express 
or implied. A 1956 Trav-Co 93 (94) (DB) °® 
A 1967 SC 868 (871) 00 A 1964 Punj 375 (380) 
(DB) 00 A 1960 Mad 203 (205) (DB). 

(17) The question of time being the essence 
of the contract would only arise in the per¬ 
formance after a concluded contract comes 
into existence. ILR (1954) Mys 118 (120). 

(18) Time will be of the essence of the con¬ 
tract if it is so provided in the contract or if 
one of the parties after unreasonable delay on 
the part of the other party- gives a reasonable 
notice to the other party making time as of the 
essence of the contract. If none of the two 
has happened reasonable, time will be deemed 
to be the time which will be of the essence of 


A” in the citations stands for AIR 
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the contract. A 1958 Punj 111 (115) (DB) 00 

A 1968 Andh Pra 190 (192). 

(19) The onus is on the plaintiff to plead 
and prove that time was of the essence of tho 
contract. A 1964 Orissa 269 (279): 

(20) Where in a suit for refund of earnest 
money the defence was of non-performance of 

A. -— n C n I'll /\ ««1 tkn 


way ui pcuaity aim iiis pica mat ujc 

of essence of contract was also not proved and 
further there was no proof of any loss or 
damage incurred by the defendant. Section 74 
would not apply and the defendant could not 
claim any compensation or any forfeiture of 
earnest money. A 1975 Gauhati 58 (60). 

3. Time when essence of contract.— (1) 
Where in execution of a money decree, the 
decree-holder agrees to accept less amount in 
full satisfaction if paid within two months but 
on failure the decree-holder is to proceed with 
the execution, time is of the essence of the 
contract, and the Court will not relieve against 
the forfeiture. A 1937 Pat 542 (544, 546) 

(2) Time is always considered of the essence 
of the contract in following cases :— 

(1) Where the parties have expressly 

agreed to treat it as of the essence 
of contract. 

(2) Where delay operates as an injury, 

and , .. . 

(8) Where the nature and necessity of 
the contract require it to be so con¬ 
strued. A 1961 Pat 107 (109). 

(8) Where the words of a contract are that 
in case the judgment-debtor fails to pay U P 
the decretal amount within the time specified, 
the sale would stand confirmed and no order 
is necessary, the wording shows that the par¬ 
ties meant that the benefit which was to ac¬ 
crue to the judgment-debtor would be lost to 
him if the payment was not made withm the 
specified time: or in other words, that tune 
was of the essence of the contract. A 
Pat 113 (116) <FB) 00 A 1925 Pat 691 (692) 

* D (4) In Kuri transactions, time being of the 
very essence of the contract the bidder loses 
his right to the amount payable to him, unless 
the security is furnished within the period pr 
scribed. A 1920 Mad 822 (828). 

(5) Compromise decree — Payment by in¬ 
stalments over a long period — It 

laid down as a matter of law that fame u no 
the essence of the contract m such a case. A 
1931 Lah 698 (702) (DB). 

(6) Where by a consent decree, the decree- 

holder has agreed to accept by wa J “ . celt f“ 
instalments a lesser amount than a, rf" all5 j 
and there is a default clause m the decree, 
time will ordinarily be deemed to be> the es 
sence of the contract, and in case of default of 
any of the instalments the decree-holder would 
be entitled to claim the whole amount. A 
1940 Lah 46 (46, 47). 

"”(7) Sale by public auction at the instance of 
equitable mortgagee — Stipulation as to p y- 
ment by higest bidder of initial deposit and 
balance of purchase money within ootam tmM 
— No agreement to extend time — Default to 
payment by auction-purchaser Rignt or 

mortgagee to resale property Auction pur¬ 


chaser’s suit for specific performance —* Time 
held was essence of contract A 1968 Mad 
468 (470) (DB). 

(8) Where a creditor agrees to accept part 
of debt, in full satisfaction, only if it is paid 
within certain time, time is essence of such 
agreement 1935 Mad WN 1032 (1032) (DB) 
° ? A 1937 Mad 284 (285) •• A 1926 All 278 
(280, 281). 

(9) Contract for supply and purchase of 
molasses —* Quantity to be supplied in twelve 
monthly instalments, each instalment to be 
delivered within specified period — Held, on 
the facts of the case that the time was of es¬ 
sence of the contract and that the vendor was, 
therefore, entitled to put an end to the con¬ 
tract on breach of stipulation to take delivery 
of one instalment A 1948 All 370 (877. 378) 
(DB). 

(10) Where the railway administration enter* 
ed into contracts with the plaintiff for supply 
of foodgrains to the railway needed for the 
consumption of railway staff, during war period 
when the foodgrains were becoming scarce and 
prices were rising abnormally, and it appeared 
that the parties intended that not only the en¬ 
tire quantity should be delivered within the 
stipulated period but also the supply _ should 
commence immediately — Held, that time was 
of the essence of the contracts. A 1957 Pat 
586 (594) (DB). 

(11) Where the defendants employed the 

plaintiffs as their agents to raise a loan within 
one month to clear their debts and it appeared 
that at that time the creditors of the defen¬ 
dants were insisting upon payment, it was held 
that the time was intended to be of the essence 
of the contract. (1912) 15 Cal LT 40 (47) 

(DB). 

(12) Contract of sale of immovable property 

— Specific performance of — Payment within 
stipulated time essence of contract — Non¬ 
payment by vendee entitles vendor to treat as 
a breach committed by vendee — Decree for 
specific performance cannot be granted. A 

1980 Delhi 188 : ILR (1979) 2 Delhi 539. 

(18) Where under a contract to bail out 
water from the fields if the work was complet¬ 
ed after the fixed date the cultivator could 
keep the field fallow and claim damages but 
if he cultivated the fields he would have to 
pay full charges for bailing out, time is the 
essence of the contract but if in spite of con¬ 
tractor’s delay the cultivator cultivates tbe fields 
he waives his rights and is bound to pay full 
charges. 1971 Ker LT 220. 

(14) Time would be essence of a contract 
agreeing to reconvey within a definite term. 
A 1973 All 16 (18, 19). 

(15) Contract to supply sal wood sleepers 
Time essence of contract — Breach of contract 

— Cancellation of contract — Buyer entitled 

to recover as damages whatever costs have 
been incurred by him in procuring san *®,2\ 
similar goods. ILR (1971) 2 Cal 493 (518) 

(DB). 1 

(16) Agreement for sale between plain 
and the State Government and its officials 
Breach of contract — Time essence of contra 

— Termination of agreement by Governm__ 

— Claim in the nature of remote damages —* 
Held that plaintiff was not entitled to g e , 
lief of remote damages as he himself was 
guilty party and had committed breach oi 
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agreement by not making the payment. A 

1978 (NOC) 208 (Cal). 

(17) Unlike a contract of sale of movable 
property a contract of re-sale or re-conveyance 
of immovable property is in. the nature -of a 
concession given to the original vendor. Tne 
conditions of re-sale must Be construed strictly 
against the original vendor and if he fails to 
comply with the stipulation as to time, which 
is of the essence of the contract in such a case, 
his right to repurchase will be lost. A 1974 
Bom 136 (138 to 140) 00 (1979) 1 Andh Pra 
LJ 463. 

4. Mercantile contracts.—- (1) In cases ol 
mercantile contracts stipulations as to time are 
prima facie to be regarded as of the essence ot 
such contracts. A 1940 Oudh 443 (445) A 
1957 Pat 586 (590) (DB) 00 A 1953 Mys 66 
(67) (DB) 00 A 1935 Nag 111 (112) 00 A 1916 
Cal 901 (901) 00 A 1916 Sind 4 (6) 00 (1909) 

5 Mad L Tim 247 (248) (DB) 00 A 1961 SC 
1295 (1296) 00 A 1961 SC 990 (992) ° 1967 

All LJ 323 00 A 1964 Orissa 269 (272) 00 A 

1962 J & K 10 (11) (DB). 

(2) Stipulations regarding time for delivery 
of the goods are deemed to be of the essence 
of the contract in mercantile transactions, 
though not necessarily stipulations regarding 
payment. A 1961 Pat 107 (109). 

(3) A transaction under which a subscriber to 
a chitty makes his bid at an auction is on a 
par with a commercial contract in which time 
is prima facie the essence of the transaction. 
ILR (1951) Trav-Co 685 (689) (DB). 

(4) Where goods are sold on condition that 
they would be taken delivery of, on payment 
within certain time failing which seller being 
at liberty to re-sell same to another, time is of 
the essence of the contract. 1913 Punj LR 
No. 144, p. 493 (496) (DB). 

(5) Contract for purchase of 6 cases of 
printed cloth to be shipped in Nov.-Dee., 1907 

— Subsequent alteration in contract, no fresh 
stipulation made as to time of delivery — 
Held, in mercantile contracts the stipulations as 
to time are of the essence of contract and in 
absence of fresh stipulation the previous stipu¬ 
lation was to hold good. (1910) 8 Ind Cas 945 
(947) (Low Bur). 

(6) Contract for purchase of bales of yarn 

— Condition that vendee should take delivery 
within certain period on pavnient — Failure to 
take delivery entitling vendor to sell goods 
and recover damages from vendee — Held, 
time was of the essence of contract in such 
sales and therefore Section 55. Clause (2) was 
not applicable. 1913 Punj LR No. 144, p. 493 
(496) (DB). 

(7) In the case of Hazannal contracts, as dis¬ 
tinguished from forward delivery contracts, no 
date for delivery is fixed, but Hie expectations 
of the purchaser and the vendors are that deliv¬ 
ery could he demanded and given as soon as 
possible if the goods are ready or after they 
become ready. A 1926 Nag 410 (412). 

(8) Contract for sale, time being of the es¬ 
sence — Custom alleged to exist tnat the pur¬ 
chaser could take delivery after some days ot 
the fixed date — Definite custom must be 
proved by the purchaser. A 1925 Mad 1232 
(1233). 

(9) A contract of carriage by rail is a case 
of contract which does not expressly or by ne¬ 


cessary implication fix any time for the per¬ 
formance of the contractual obligation. That 
being so, the law implies that it shall be per¬ 
formed within a reasonable time. A 1959 
Madh Pra 276 (279) (DB). 

(10) Where the railway administration enter¬ 
ed into contracts with the plaintiff for the sup¬ 
ply of food grains needed for consumption of 
the railway staff, it was held that the contracts 
were not mercantile contracts and accordingly 
there was no presumption that the stipulations 
as to time were of trie essence of tne con¬ 
tracts. A 1957 Pat 586 (590) (DB). 

(11) In the case of perishable goods like 
oranges, the term of contract that the goods 
are to be carried by a special type of train 
which is faster than the ordinary goods train, 
is clearly of the essence of the contract. A 
1957 All 193 (195) (DB). 

(12) Notices for the purpose of making time 
the essence of a contract are not expressly 
mentioned in Section 55 but are no doubt 
available in relation to mercantile contracts. 
A 1924 Cal 427 (434) (DB). 

(13) Where time is not of the essence of the 
contract, one party cannot subsequently by uni¬ 
lateral action make time the essence of the 
contract. A 1960 Mad 452 (454) (DB). 

(14) Where the performance of a contract 
falls due on a holiday, seller is hound to 
establish that he was entitled to perform the 
contract on the day following the holiday, by 
reason of the existence of a valid usage which 
is deemed to have been incorporated in the 
contract between the parties. He must not 
only prove existence of trade usage, hut also 
establish that usage when read into written 
contract does not make it insensible or incon¬ 
sistent. A 1921 Cal 809 (812) (DB). 

(15) Even if time is the essence of a con¬ 
tract, where the vendor has not perfected his 
title to the goods by the date when the con¬ 
tract has to be completed, there is no breach 
of the contract on the part of the vendee, if 
he failed to pay the consideration on that date 
and complete the contract. A 1958 Punj 289 
(293) (DB). 

(16) Where a mercantile contract does not 
specify any date for supply of goods, the goods 
are to be supplied within reasonable time and 
the time Is the essence of the contract. (1971) 
2 Cut WR 86. 

5. Agreement to lease.— (1) Where time is 
distinctly of the essence of contract, it is with¬ 
in the power of the lessee to rescind it when 
the lessor has broken the contract by not put¬ 
ting the lessee in possession on the date agreed 
upon — The Transfer of Property Act ana the 
Contract Act have to be read together. and 
under Part 1, Section 55, Contract Act the 
lessee can rescind the contract. A 1928 Nag 
328 (328). 

(2) Renewal of a lease is a privilege and if 
the tenant wishes to claim the privilege he 
must do so strictly within the time limited for 
the purpose. Delay in exercising option of re¬ 
newal can he condoned only when aelay is due 
to any unavoidable accident, excusable ignor¬ 
ance, fraud or surprise. Delay arising from 
mere neglect is not sufficient. A 1969 SC 405 
(407). 

(3) Where no time for renewal of lease is 
fixed, application for renewal of lease may he 
made within reasonable time before expiry of 
the term. A 1969 SC 405 (407). 
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(4) Agreement to lease fixing 4 months for 
giving formal patta — Time not of essence — 
Lessee in possession paying rent to lessor — 
Purchaser of leasehold property with knowledge 
of agreement to lease suing lessee for eject¬ 
ment — Lessee’s right to claim specific per¬ 
formance of contract, held, not barred by efflux 
of time. A 1934 Cal 235 (237, 238) (DB). 

(5) Where the parties agree that a contract 
of lease for twenty years should commence on 
a certain date, to ask for a lease of twenty 
years from a subsequent date is to substitute a 
different lease for the original one which the 
Court have no power to do. The doctrine that 
equity does not ordinarily regard time as es¬ 
sence of contract does not apply to such a 
case. A 1952 Pat 393 (400) (DB). 

6. ‘‘Becomes void, at the option of the pro¬ 
misee”.— (1) Under Section 55, the right of 
the promisee to avoid the contract after breach 
is not circumscribed by any chronological limi¬ 
tations. A 1946 Bom 429 (435) (DB). 

(2) Section 55 read with S. 2 (i) of the Act 
means that on the promisor’s failure to perform 
within the contract time the promisee loses the 
power to enforce the contract. It is true the 
promisee has the option of enforcing the con¬ 
tract or not as may suit him. He may drop it 
altogether, but if he chooses to enforce it, he 
can only claim damages as provided for in 
S. 73 of the Act. ILB (1949) 2 Cal 530 (535). 

(3) Under Section 55 where in a contract 
time is the essence of it and a party who is 
bound to perform his promise within the time 
fixed fails to do so the contract becomes void¬ 
able at the option of the other party. A 1959 
Madh Pra 30 (33) (DB). 

(4) The mere mentioning of the fact that 
time should be deemed to be of the essence of 
the contract does not make it voidable at the 
instance of one of the contracting parties. 
Under S. 55 the contract becomes voidable 
after the lapse of the specific time if the in¬ 
tention of the parties was that time should be 
of the essence of the contract. A 1955 CaJ 
298 (300) (DB) 00 (1969) 1 Andh WR 344 
(DB). 

(5) Time is essence of contract — Exercise 
of option after expiry of period not permissible. 
(1954) Madh BLJ HCR 1610 (1625). 

(6) Where time is of the essence of the con¬ 
tract and the contract is not performed within 
stipulated time, it does not get automatically 
determined. A 1968 Andh Pra 190 (192). 

(7) The expression “voidable at the option 
of the promisee” occurring in S. 55 does not 
confer upon the promisee, although the pro¬ 
misor may have broken the contract by non- 
fulfilment thereof within the specified time, 
the discretionary right of tacitly treating the 
contract as subsisting for as long as he, the 
promisee, likes until it suits him to formally re¬ 
scind it. ILR (1949) 2 Cal 530 (534, 535). 

(8) It is open to the promisee not to exercise 

the option or to exercise the option given to 
him under Section 55 at any time. But the 
promisee cannot by the mere fact of not exer¬ 
cising the option change or alter the . date ot 
performance fixed under the contract itself. A 
1946 Bom 1 (4, 5) (DB). . . 

(9) Where the primary obligation under a 
contract is secured by a secondary covenant to 
pay a penalty or liquidated damages the obli¬ 


gor obtains no option of breaking his primary 
obligation. A 1957 Cal 217 (21§). 

(10) Sale of house site by municipality — 
Stipulation that construction of house should 
be completed within three years and that, in 
default, title of vendee would cease and vendee 
will be entitled only to 90 per cent of die pur¬ 
chase money — Default by vendee — Con¬ 
tract, held, did not become void on happening 
of contingency but was only voidable at the 
option of Municipality and vendee was not en¬ 
titled to claim refund. A 1934 Mad 135 (136). 

7. Extension of time.— (1) Under Section 55 
the right of the promisee to avoid the contract 
after breach is not circumscribed by any chro¬ 
nological limitations. A 1946 Bom 429 (432) 

(DB). 

(2) If the time is originally of the essence of 

the contract, it does not cease to be of the es¬ 
sence of the contract because a party agrees to 
grant a short extension. A 1940 Oudh 443 
(445) 00 A 1964 Punj 375 (380) (DB) A 

1961 Pat 107 (109). 

[But see A 1943 Bom 229 (235).] 

(3) When the purchaser seeks to havo 

damages for breach of contract, assented to at 
a later date than that fixed by the contract for 
delivery, the effect of Section 55 is to put an 
end to the agreement, come to, after the ori¬ 
ginal date of performance of a contract has ex¬ 
pired, on the same footing as the original agree¬ 
ment. Mere forbearance from suing or giving 
a formal notice of rescission does not amount 
to extension of time for the performance of 
contract so as to alter the relevant date on 
which damages are to be assessed. A 1940 
Bom 429 (431) (DB) 00 A 1946 Bom 1 (5) 

(DB) 00 ILR (I960) Mys 1079 (DB). 

(4) Compromise between parties that amount 
due under mortgage-decree should be paid by 
instalments and that the mortgagor should fur¬ 
nish additional security within specified time —» 
Time essence of contract — Failure of mort- 

f agor to furnish security within time — Court, 
ela, could not enlarge time. A 1940 Rang 62 
(64) (DB). 

(5) Parties by consent fixing date for pay¬ 
ment of decretal amount — Sale to be cancel¬ 
led on payment — Time being of the essence 
of the contract could not be extended by 
Court. A 1925 Pat 691 (692). 

(6) Contract for delivery of goods within 
specified time — Failure to perform — Seve¬ 
ral agreements extending time for performance 
— There need not be continuous and unbroken 
chain of extension — Final agreement of ex¬ 
tension is necessary. A 1946 Bom 429 (432, 

435) (DB). 

(7) Though time is of the essence of the con¬ 
tract, a default by payee such as renders pro¬ 
per tender by the purchaser by due date im¬ 
practicable would be interpreted as extending 
time when purchaser was prepared with ready 
and willing tender. A 1924 Rang 57 (60). 

(8) Where the compromise decree itself has 
provided for an automatic dismissal of the suit 
if the conditions mentioned therein regarding 
the filing of the draft sale deed within 15 day* 
are not performed, the terms as to the filing 
of the draft sale deed was an essential * erI j 
of compromise and the Court cannot eJ v eI j l 
file time for the filing of the draft sale deed. 

A 1962 Mad 489 (490). - _ * 

(9) Where a party to a contract commits de¬ 
faults in performance of its part of the coa- 
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tract and gives extension after extension to me • 
contractor to complete the contract, time can¬ 
not be considered to be of essence of the con¬ 
tract. A 1971 J & K 130 (135). . , . 

(10) Failure to deliver goods on certain date 
specified in the contract with the Government 
— Conditions of contract itself providing to? 
extension of time — Time not of essence ot 
contract — Government can ask for compe - 
sation in terms of the conditions of contract 
without annulling the contract. A Ismo 

550 (555). 

8. Time when not of essence of conbra^.— 

(1) Where the defendant avails of the 
of the contract even if there was defaul n 
the part of the plaintiff, it cannot be said that 
time was of the essence of the contract. A 

1957 Andh Pra 784 (794) (DB). 

(2) Where the goods were to be delivered as 
soon as possible* time in the sense of a dea ~ 
line was not of the essence of the contract. 
A 1960 Mad 452 (454) (DB). 

(3) Where time is not of the essence of the 
contract, one party cannot subsequently by 
unilateral action make time the E essence otm* 
contract. A 1960 Mad 4o2 (454) (DB) A 
1978 Cal 559. 

(4) Stipulation either to transfer certain bonds 
and decrees in two months or to pay he 
amounts due under them, does not ot itseLr 
show that time is of essence of contract. (IJUy) 

5 Mad LT 247 (248) (DB). 

(5) Where there is an express provision that 
time is of the essence of the contract and at 
the same time the contract provides for exten¬ 
sion of time in certain contingencies, and pro¬ 
vides for the payment of a fine or penalty tor 
every day or week the work undertaken under 
the contract remains unfinished on the expiry 
of the time provided in the contract, such pro¬ 
vision is inconsistent with time being or the 
essence of a contract, and would be calculated 
to render ineffective an expiess provision in a 
contract to that effect. It cannot be said m 
such a case, that it was intended that tune 
should be of the essence of the contract. The 
principle applies equally to P. W. D. con¬ 
tracts A 1940 Sind 1 (7) (DB) 00 A 1923 Nag 

140 (140). ^ M 

(6) Where an agreement to cut timber stipu¬ 
lated for payments in instalments and against 
any area being cut until the corresponding por¬ 
tion of the consideration money had been paid, 
held the clause about payment of the instal¬ 
ments every quarter did not show that time 
was of the essence of contract. A 1922 Oudh 
259 (262) (DB). 

(7) Contract of sale and act of transfer em¬ 
bodied in same deed — Clause as to cancella¬ 
tion on failure to satisfy the dues of certain 
creditors by a certain elate — Finding that ap¬ 
pellants were not responsible for failure of the 
respondents to pay tne whole dues by the fix¬ 
ed date; Held, that the time was not of the 
essence of the contract. A 1936 PC 24 (25, 
26 ). 

(8) Agreement granting remission of part ot 
debt if debtor paid the rest of the debt m two 
instalments on specified dates — In case of 
default in payment of instalment on date fixed 
the remitted amount was to become due and 
was to be recoverable from the properties given 
as security for the debt or personally from the 


debtor — Time fixed for payment of instal¬ 
ments, held, was not essence of contract 
(1861) 8 Moo Ind App 239 (257) (PC). 

(9) Contract to deliver linseed m two in¬ 
stalments at specified periods — Terms as to 
payment were cast on delivery —r Part delivery 
made by defendant — Claim by plaintiff for 
excess refraction — Defendant refusing to 
deliver remainder of linseed unless plaintiff paid 
in full for the portion already delivered, Held, 
time was not of essence of contract so as to 
entitle defendant to cancel the contract. (1879) 
4 Cal 252 (257) (DB). 

(10) A consent decree or order is only the 
order of the Court carrying out the agreement 
between the parties and consequently no neater 
sanctity can be placed upon a consent decree 
than upon the agreement itself and if such an 
order names a specific time by which a parti¬ 
cular term embodied in order has to be per¬ 
formed unless the language shows unmistakably 
that it was the intention of the parties to make 
the right of the parties depend on the observ¬ 
ance of the time limit prescribed, the stipula¬ 
tion as to time is tantamount to this, that the 
term shall be carried into effect within a rea¬ 
sonable time. A 1930 Pat 234 (235). 

(11) Consent decree providing for exchange 
of houses of plaintiff and defendant, after 
plaintiff had constructed well in his house — 
Exchange to be effected by a certain date — 
Plaintiff failing to construct well but applying 
for execution of decree — Defendant contend¬ 
ing that time being of essence of decree it 
was voidable — Time, held, was not of essence 
as conduct of defendant in not protesting 
against the delay showed that he did not re¬ 
gard time as of vital importance. A 1916 Bom 
282 (283). 

(12) Where time fixed for the performance 
of the contract was extended twice and the 
object of the purchaser was also not a com¬ 
mercial undertaking time is not of the essence 
of the contract. A 1971 Mys 217 (220, 221). 

(13) In all the agreements to convey im¬ 
movable property, usually time is not the es¬ 
sence of the contract; specific performance of 
such a contract could oe granted although 
there has been a failure by vendor to pay the 
amount of consideration before the date stipu¬ 
lated in the agreement. (1974) 2 Mad LJ 62. 

(14) Where the agreement of sale of certain 
premises did not state in express terms that 
time was of the essence of contract nor were 
there other circumstances indicating that it 
was intended that time should be of the es¬ 
sence of the contract the finding of the trial 
court that time was not of essence of contract 
has to be upheld. A 1976 Andh Pra 243 (247) 
(DB). 

(15) Agreement for reconveyance of land on 
payment of sale price within 5 years from th.e 
date of agreement executed on 1-6-60 — Suit 
for specific performance filed on 29-5-65 but 
full Court fee on plaint paid on 15-7-65 and 
tender for sale price to be deposited in Court 
made on same date — Held ordinarily time is 
not of the essence of contract of sale of im¬ 
movable property — Plaintiff acted with all 

K ossible speed in bringing the suit — Suit to 
e decreed. 1979 All LJ 967 (971). 

(16) Condition of agreement — Mortgage 
deed to be cleared and paid by vendors before 
execution of sale deed — Another condition 
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requiring vendors to execute sale deed within 
6 weeks from date of agreement — Stipula¬ 
tions show that time could not be essence of 
contract. A 1978 All 446 (449). 

(17) Time not essence of contract for sale of 
immoveable property — Mere delay in paying 
the consideration money does not disentitle the 
plaintiff to relief of specific performance. A 
1971 Andh Pra 293 (294, 295). 

(18) In a contract of sale of immovable pro¬ 
perty, ordinarily time is not of the essence of 
contract. Besides, even if time is of the es¬ 
sence of the contract, there is no breach of 
contract by the purchaser if the seller has not 
perfected his title to the goods by the date the 
contract is to be completed. ILR (1974) Bom 
1207. 

•19) Contract of sale with condition of re¬ 
conveyance — Stipulation that if amount was 
not paid by fixed date vendor would be debar¬ 
red from enforcing condition of reconveyance 
does not make time essence of contract. A 

1980 Cal 5. 


(20) Works contract — Time mentioned as 
of essence of contract — But contract enforce¬ 
able till completion of work or its abandon¬ 
ment — Recission of contract and consequent 
forfeiture of security deposit held proper and 
within terms of contract. A 1979 SC 1339 
(1341). (Appeal No. 534 of 1960, D/- 11-7-68 
(Bom), Reversed.) 

(21) Agreement for supplying electrical equip¬ 
ment including four chandeliers — Date of 
delivery of chandeliers was one month from 
date of agreement — Intimation that there 
would he delav in supplying chandeliers — 
Cancellation of contract — Held that time was 
not the essence of contract. (1978) 1 Malayan 
LJ 162 (164). 

9. Sale of land. — (1) Time is not ordinarily 
of the essence of a contract of sale unless the 
parties can make it so by express agreement in 
the contract itself or it can be inferred if the 
nature of the property intended to be sold re¬ 
quires it. A 1950 Trav-Co 61 (64) (FB) A 
1958 Madh Pra 295 (297) (DB) oe A 1957 
Andh Pra 307 (328) 00 A 1955 Punj 189 (190) 
(DB) 00 ILR (1955) Nag 236 (247) (DB; ° 

A 1953 All 529 (529) (DB) 00 A l^ Onssa 
105 (107) (DB) 00 A 1952 Sau 88 (89) ILR 
(1952) 2 Raj 1 (3) 00 A 1949 Lah 72 (74) (DB). 

(2) In the case of a contract for sale of im¬ 

movable property there is no presumption that 
time was of the essence of the contract. A 
1950 Nag 78 (80). 

(3) In the case of contracts for sale of im¬ 

movable property, the presumption is that 
time is not of the essence of the contract A 
19.50 East Punj 278 (280) (DB) °° A 1953 Trav- 
Co 161 (165) (DB) 00 A 1953 Trav-Co 90 (94) 
(DB) 00 A 1967 SC 868 (871) ee> A 1967 Mad 
220 (222) 00 1967 Raj LW 498 00 A 1966 

Mad 46 (48) (DB) 00 ILR (1966) 2 Mad 117 
(DR) 00 A 1964 Orissa 269 (272) (The rule 
is. however, subject to some well recognised 
exceptions : (i) when one party is guilty or un¬ 
due delav in performing nis part of the con¬ 
tract and the other party has given reasonable 
notice that the contract is to be completed 
within reasonable time; (ii) when the character 
of the property is such that the Court would 
not exercise jurisdiction in allowing specific 
performance; (iii) when from other circum¬ 


stances it would appear to the Court that 
decreeing specific performance is likely to re¬ 
sult in injustice.) 00 A 1964 Punj 375 (880) 
(DB). (Presumption is rebuttable.) 00 A 1963 
Madh Pra 31 (82) (DB) 00 A 1961 Mad 289 
(290). 

(4) Agreement to sell leasehold property —* 
Vendee given possession on payment of money 
— Pucca documents to be executed and regis¬ 
tered within six months after obtaining the con¬ 
sent of the lessor — Time, held, was not es¬ 
sence of contract. A 1933 Bom 71 (73) (DB). 

(5) Where A contracted to purchase a plot 
of land from a company, but when A by let¬ 
ters enquired as to when he might expect to 
be called upon to complete die conveyance, 
the Company did not reply to the letters: 
Held, that the omission of the company to an¬ 
swer the letters would not constitute a waiver 
on its part, but it was a significant piece of 
conduct which would tend to show that the 
company had never intended that the contract 
would automatically come to an end if it was 
not performed within the time specified. A 
1955 Cal 298 (301) (DB) •• A 1963 Madh Pra 
31 (32) (DB). 

(6) Defendant agreeing to sell property to 
plaintiff — Plaintiff to pay consideration with¬ 
in three years with interest — Plaintiff in pos¬ 
session executing rent note in favour of defen¬ 
dant on same day — Held, defendant’s amount 
was carrying interest in form of rent — Hence, 
time not of essence of contract. A 1949 Bom 
193 (196) (DB). 

(7) Contract for sale of land — Circumstance 
that price of land is rising is no ground foi 
holding that time was essence of contract. A 
1955 Punj 189 (190) (DB). 

(8) In the case of a contract for the sale of 
a house, the circumstances that the house was 
required for the personal residence of the pur¬ 
chaser and he wanted vacant possession, that a 
period was specified within which vacant pos¬ 
session was to be given, that the purchaser nad 
riven on previous occasion one extension and 
that liquidated damages had been settled 
upon in case of default are not sufficient to 
make time as the essence of the contract. A 
1950 East Punj 278 (280) (DB). 


(9) The presumption that time is not the 
essence of a contract to sell land is rebuttable, 
when sale is arranged to meet expenses of a 
marraige taking place on a certain date. A 
1915 Mad 546 (547). 

(10) There were penal clauses binding on 
both parties. If the purchaser failed to com- 

S lete the purchase before the 10th Jan., 1942 
le vendor was to forfeit the deposit of Rupees 
5,000 in his hand. On the other hand, if >t 
was the vendor who had been delaying the 
completion of the transaction he had entered 
into he would be liable not only to refund the 
deposit of Rs. 5,000 but also to pay a compen¬ 
sation of another sum of Rs. 5,000. Held that 
the very fact that there were reciprocal agree¬ 
ments to compensate each other would rn^° 
it clear, within the ambit of Section 55 of the 
Contract Act, that the intention of the parties 
was that rime should be the essence of the con¬ 
tract. 1950 Bur LR (SC) 98 (104). 

(11) Agreement to sell property — 
to pav part of purchase-monev on or before 
20-10-1117 — Balance to be paid within cer¬ 
tain time —- Purchaser further agreeing Oiat m 
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case he was ready with money on or before 
20-10-1117 to take sale-deed seller would get 
compensation of certain amount — Compensa¬ 
tion to be charged on purchaser’s property — 
Time held was essence of contract and that 
sale-deed was to be executed on or before 
20-10-1117. A 1953 Trav-Co 377 (379) (FB). 

(12) Contract of sale of real property ex¬ 
pressly stating that seller would be entitled to 
dispose of property on expiry of period fixed 
for effecting conveyance and buyer would have 
no right left — Time held essence of contract. 
1954 All WR (HO 446 (447). 

(13) The doctrine that time was not of the 
essence of the contract is not applicable to con¬ 
tracts for resale, within a time limit, of the 
property conveyed. The reason is that in the 
case of an option of repurchase there is no 
mutuality; the purchaser cannot compel the re¬ 
payment of the consideration monev and the 
power of purchase is only a privilege. Madh 
BLJ (1954) HCR 1610 (1625) (DB) 00 A 1958 
Madh Pra 295 (297) (DB) 00 A 1954 Assam 
54 (55) (DB) •• A 1954 Mad. 799 (801) (DB) 
••A 1952 Cal 32 (33) 00 A 1947 Nag 208 
(209) 00 A 1927 All 321 (324) 00 A 1919 Mad 
544 (544) 00 A 1960 Mad 203 (205) (DB). 

(14) Agreement for purchase of land — 
Deposit paid — Agreement to make final pay¬ 
ment on fixed date — Failure to make payment 

— Breach of contract — Forfeiture of deposit 

— Valid. (1974) 1 Malayan LJ 114 (118) 00 
(1979) 2 Malayan LJ 212. 

(15) Contract of reconveyance — Payment of 
considerations to be simultaneous with execu¬ 
tion of deed in absence of special contract — 
Time essence of contract — Delay in perform¬ 
ance largely due to defendant's attitude —• 
Plaintiff held not disentitled to relief of specific 
performance. A 1962 Cal 103 (110) (DB). 

(16) Where time is not of the essence of the 
contract of resale, reconveyance should be 
within reasonable time. A 1964 Mad 304 (305). 

(17) Contract — Agreement for purchase of 
semi-detached bungalow — Option money paid 

— Agreement to signing of formal agreement 
of sale failing which owners empowered to re¬ 
sell to another person — No agreement signed 

— Owners cancelling sale — No legally bind- 
(?92) C ° ntraCt created * < 1973 ) 1 Malayan LJ 191 

10. Performance within reasonable time — 
Delay.— (1) Section 55 of Contract Act does 
not lay down any principle which differs from 
law of England as to contracts for sale of land. 
In such cases, equity looks at substance and 
^ e ^ er °f agreement in order to ascertain 
whether parties notwithstanding that they 
named specific time within which sale was to 
be completed really and in substance intended 
more than that it should take place within rea¬ 
sonable time. Prima facie equity treats im¬ 
portance of such time limits as being subordi- 
oo/o*? ? a x in Purpose of parties. A 1915 PC 
? 3 85). (A 1914 Bom 233, Reversed.) 00 

A 15 Sau 88 (89) 00 ILR (1952) 2 Raj 1 (3) 
n A J, 9 ¥ Pat 518 (519, 520) (DB) 00 A 1933 
nS?fl7 1 r,o (7 ? ) 00 A !927 Sind 49 (50) 00 

ioVTTt 98 Ind Cas 890 (891) (DB) (Lah) 00 A 
19 ?4 fah 151 (153, 154) : 4 Lah 327. 
i ow Jv the case of contracts for the sale of 
fi the Pr? sui nption Is that the parties intend- 
that performance should take place within 


a reasonable time even though th* time was 
mentioned. ILR (1955) Nag 236 (247) (DB) 

00 A 1953 All 529 (529) (DB) 00 A 1960 Mad 
203 (205) (DB). 

(8) The maxim on which the rule of equity 
is based that time shall not be of the essence 
of the contract, can have no application where 
the agreement contains a plainly expressed 
stipulation that time shall be of the essence of 
the contract or the Court can hold that the 
implied intention of the parties was that time 
should be of the essence of the contract. In 
such a case and also in cases where, having 
regard to the general circumstances of the case, 
the Court cannot disregard the stipulation as 
to time, the special jurisdiction that can be 
exercised by the application of the rule of 
equity stands excluded. ILR (1960) Mvs 96 
(DB). 

(4) In the case of contracts to sell immov¬ 
able property, specific performance can be com¬ 
pelled if a tender is made within a reasonable 
time. A 1958 Madh Pra 295 (297) (DB}. 

(5) Even where time is not essence of con¬ 
tract, purchaser must show his readiness and 
willingness to perform his part of contract 
within reasonable time. A 1917 Mad 8 (9) 00 
(1969) 1 Andh WR 344 (DB). 

(6) In the absence of express stipulation on 
other circumstances, die date fixed in the con¬ 
tract to sell land is not of the essence of con¬ 
tract, but it can be made so by serving notice 
by either party to complete within reasonable 
time. A 1926 Cal 339 (342, 343) (DB) 00 A 
1957 Andh Pra 307 (328) 00 A 1957 Pat 586 
(596) (DB) 00 1955 Andh WR 609 (610) 00 A 
1952 Nag 220 (234) (DB) 00 A 1951 Mys 59 
(62) (DB) 00 A 1924 Bom 473 (474) 00 A 1924 
Bom 357 (358) 00 A 1920 Cal 651 (654) (DB). 

(7) Where the nature of the property intend¬ 
ed to be sold requires that time should be of 
the essence as for instance, if the contract is 
for sale of a life interest or a mining lease 
given for a fixed period, the parties can make 
it so by express agreement in the contract it¬ 
self or subsequently giving reasonable notice 
to complete on a certain day. A 1936 Cal 51 
(52, 53). 

(8) The time specified by notice demanding 
performance must be reasonable in the sense 
that enough time should be given to the other 
party for the doing of the things required in a 
proper manner. If the period fixed is not rea¬ 
sonable, the notice will be inoperative. 1955 
Andh WR 609 (611). 

(9) The Court can enforce contract beyond 
time fixed, if notice is unreasonably short. A 
1922 Bom 14 (16, 17). 

(10) Even if time was not of the essence 
originally, a much shorter time for performance 
would be considered reasonable when a demand 
for performance within a fixed space of time 
is made in a case where a commercial element 
is involved. A 1952 Nag 220 (234) (DB). 

(11) The reasonableness of time is determined 
by the Court with reference not merely to 
what remains to be done at the date of the 
notice, but all circumstances of the case, in¬ 
cluding the previous delay of the party in de¬ 
fault and attitude of the other side in relation 
to it. A 1920 Cal 651 (654) (DB) 00 A 1957 
Pat 586 (596) (DB) 00 1955 Andh WR 609 
(611). 

(12) A party who is ready and willing to 
perform the contract can alone complain of the 
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unreasonableness of the time engrafted into 
the contract by the subsequent notice. If he 
refuses to receive notice and to take advantage 
of the opportunity given by the party not in 
default he cannot subsequently complain that 
the time was unreasonable and therefore, the 
notice should be treated as inoperative. 1955 
Andh WR 609 (611). 

(13) The presumption that contracts of sale 
in respect of real property are intended to be 
carried within a reasonable time may be dis¬ 
placed by the clear language of the agreement 
of sale itself. 1954 All WR (HC) 446 (447). 

(14) Where the contract has to be completed 
within a fixed period and, therefore, time is of 
the essence of the contract, to require of the 
vendor that he should allow reasonable time 
beyond the fixed period to enable the purchaser 
to do what he was required to do by the terms 
of the contract, would amount to making a 
new contract for the parties. A 1948 PC 192 
(194). 

(15) Although in a contract for sale of land, 
time may not be of the essence of the con- 
tract, yet unreasonable delay by the vendee 
will entitle the vendor to terminate the con¬ 
tract. A 1921 Mad 141 (142). 


(16) Equity will not- come to rescue where 
there has been undue delay in performance by 
a party. A 1953 Orissa 105 (107) (DB) A 
1947 Nag 193 (199) (DB). 

(17) It is not every delay which will give 
the other side a right to rescind, and each case 
must be decided on its own facts. A 1952 Nag 

220 (235) (DB). . _ _ . 

(18) In certain circumstances the Court ot 
Equity will condone the delay and enforce the 
contract. The Court has no power, however, 
to make a new contract between the parties. 
A 1952 Pat 393 (400) (DB). 

(19) Where there has been inordinate delay 
on both sides, it may be inferred that the con¬ 
tract has been abandoned although no notice 
fixing a reasonable time has been given. A 
1950 Nag 238 (240) (DB). 

(20) Time made essence of contract -—Sub¬ 
stantial compliance of contract within P.., 
ed time by plaintiff — Held <bd not entitle 
him to any relief. A 1977 Cal 52 (54, 55). 

(21) Agreement to reconvey property by ven¬ 
dee on return of consideration amount 
stipulated time - Contract is one of reciprocal 
promises and is governed by Section 51 

for specific performance by vendor — By ten 
dering the amount within times, ve "*>r-pla''J 1 * 1 ? 
discharges his obligation and is entitled to a 
decree for specific performance. A 1973 Oau 

hati 66. 

11. Acceptance of performance after «me 

fi xe d _ Paragraph 3.— (1) Acceptance of pay 

ment after the g expiry of the time fixed operates 
as a waiver of limitation as to time m the con¬ 
tract. A 1917 Pat 82 (83). 

(2) Acceptance of performance of^ contract in 
which time is of essence after expiry erf'hrnj 
without notice to claim eompegjatian 

rights to such compensahon. (1910) 8 Mad LT 

40 (46) 00 A 1930 Oudh 417 (420) (DB). 

(3) Time made expressly of the 

Equity Court will not decree specific Perform¬ 
ance unless parties have waived the provision 

os to essence . A 1915 PC 94 (95). 


(4) Purchaser may by his conduct waive 
although time is made the essence of the con¬ 
tract and where the time is once ' allowed to 
pass and parties continue to negotiate for com¬ 
pleting the purchase then time no longer re 
mains the essence of the contract. But simple 
extension of time without anything more 
amounts only to a waiver to the extent of 
substituting such extended time for the original 
time and does not destroy the essential char¬ 
acter of the time. A 1925 Cal 324 (326) (DB) 
00 A 1964 Bom 76 (81) (DB). 

(5) Mere delay on the part of a party to the 
contract should not be taken to amount to 
waiver or abandonment by him, unless the par¬ 
ties have expressly or impliedly by their con¬ 
duct made time the essence of the contract 
delay is no valid plea in a suit on contract. 
Undue delay on the part of one party to a 
contract coupled with reasonable notice giv^n 
to him by tne other party will disentitle the 
party delaying from claiming any relief in 

equity. A 1925 Nag 58 (58) •• A 1929 Nag 
164 (168). 

(6) Sale — Time as essence of contract -- 
Earnest money paid and balance to • be paiq 
within thirty days — Balance paid by instal¬ 
ments extending beyond such period and ac¬ 
cepted by vendor — Right to recover entire 
money within thirty days is waived — He can¬ 
not contend that time was essence of the con¬ 
tract. A 1938 Rang 367 (367) (DB) 

(7) Time fixed for delivery but no delivery 
called for — Subsequently plaintiffs manufac- 
turing goods and defendants taking delivery in 
small quantities for long time — Plaintiffs giv¬ 
ing notice to defendants to take delivery ot re¬ 
maining goods and on defendant’s default sell¬ 
ing by auction and claiming difference —- 
Written contract had come to an end and 
there being no second contract plaintiffs were 
not entitled to relief. (1922) 24 Bom LR 142 
(147, 148). 

(8) Contract to deliver goods within a speci¬ 

fied time — Time essence of contract — Breach 
of contract — Promisee not avoiding contract 
but extending time — Failure to deliver within 
extended time — Held there was breach or 
contract at the extended dates, and plaintiff 
was entitled to damages — Section 55 (3) 

means that the promisee cannot claim damage* 
for non-performance at originally agreed time, 
not that he cannot claim damages for non-peiv 
formance at the extended time. A 1922 PC 
178 (180) «° A 1959 Cal 472 (474) (DB). 

12. Effect of non-performance.— (1) Specific 
performance of contract to sell land will he 
granted although there has been failure to keep 
dates assigned to it, if justice can be done be¬ 
tween parties and if nothing in express stipula¬ 
tions or parties, nature of property or surround¬ 
ing circumstances make it inequitable to gra n * 
relief. A 1915 PC 83 (84, 85) 00 A 1955 Pal 
201 (205, 206) (DB) 00 A 1953 Orissa 105 
(107) (DB) 00 A 1952 Sau 88 (89) •* A 1949 
Cal 510 (511) 00 A 1967 SC 868 (871) °° ILR 
(1966) 2 Mad 117 (DB) 00 (1904) 68 Cal WN 
6H. 

(2) Where time is not of the essence of the 
contract, the expiry of the time limit given in 
the agreement does not make the agreeme 
impossible of performance — The ag^erne 
can still be specifically enforced. A 1949 Ca 
510 (511). 



[The Indian] Contract Act, 1872 


[S 55 N 12] 785 


Section 55 — Note 12 (contd.) 

(3) Where time is not the essence of the 
contract for the purchase of immovable pro¬ 
perty, the failure to pay a portion of the pur¬ 
chase money within the stipulated period will 
not ipso facto, disentitle him to get a decree 
for specific performance. A 1950 Cal 520 
(527). 

(4) Where the purchaser does not complete 
the contract within time which is of the essence 
of the contract, the remedy is to claim specific 
performance. ILR (1949) 2 Cal 530 (534). 

(5) Where in a contract for the sale of land 
time is expressly made of the essence of the 
contract in all respects, specific performance 
cannot be decreed in favour of the party in 
default and the default, though trivial, will en¬ 
title the other party to stand on the letter of 
the agreement — Time being of the essence of 
the contract, the vendor is entitled to rescind 
it on the expiry of the prescribed period. A 
1916 PC 152 (157). 

TSee also A 1903 Mad 408 (471) (DR). (Sale 
by public auction at the instance of equitable 
mortgagee — Stipulation as to payment by 
highest’ bidder of initial deposit and balance 
within certain time — Default in payment by 
action purchaser — He is not entitled to decree 
either for specific performance or for damages.)] 

(6) Where an express stipulation as to pay¬ 
ment of entire consideration before execution 
and registration exists between the purchaser 
and the seller and the latter by his conduct in 
accepting a part of the consideration when the 
sale deed could not he registered clearly indi¬ 
cates that the stipulation was not of the es- 
•ence of the contract, the purchaser is entitled 
to specific performance of the contract when 
the seller sells the propertv to a third party. 

A 1955 Pat 201 (206) (DB). 

(7) Where the vendors were guilty of tin- 

reasonable delay on their part in the matter of 
obtaining the sanction of the High Court which 
was a condition requisite for the sale be 

effected and there was notice from the vendee 
asking them to complete the sale, it was held 
that the vendee was entitled to get hack bis 
earnest money. A 1958 Pun] 111 (115) (DB). 

[See also A 1958 Madh Pra 239 (241) f DB). 
(Agreement for sale of land — Obtaining sanc¬ 
tion of revenue authority necessary — Vendors 
not taking diligent steps to obtain — Breach 
of obligation — Vendors are bound to return 
earnest money.) 1 

(8) Where there is neither any evidence to 
show that in absence of sanction from Govern¬ 
ment to transfer the land, the transfer would 
be rendered void nor such sanction was con¬ 
templated under the terms of contract for sale, 
the purchaser cannot insist to complete contract 
only on the vendor’s obtaining such sanction. 

1965 Pun LR (Supp) 251 (DB). 

(9) Where the vendor agrees to sell land 
after obtaining requisite sanction from Govern¬ 
ment, but later on abstains from taking such 
permission, and time is not of the essence of 
contract, he can be compelled by Court to ap¬ 
ply for permission and specific performance en¬ 
forced it permission is obtained. A 1964 SC 
978 (979, 980). 


HO) The defendants contracted to sell their 
property' to the plaintiff by an agreement dated 
10-1-49. It was stipulated that the conveyance 
of the property would be executed within 60 
days and in case the defendants failed to do 
so, they would be liable to pay Rs. 3.000 as 
damages. The plaintiff paid Rs. 1.500 as earn¬ 
est money at the time of the contract. The 
last day of the expiry of 60 days fell on 11 -3- 
1949. On 10-3-1949 the plaintiff sent a tele¬ 
graphic notice alleging breach of contract and 
claiming return of the earnest money and 
Rs. 3.000 as damages. It was held that the 
time was not of the essence of contract and 
the breach of the contract was on the part of 
the plaintiff. The plaintiff having wrongfully 
repudiated the contract on 10-3-1949 he was 
not entitled to the return of the earnest money. 
A 1952 Sau 88 (90) 00 (1950) 3 Sau LR 252 
(254) (DB). 

(11) Where time is not of essence of contract 
failure to comply by specified time entitles 
promisee to damages only. A 1916 Sind 71 
(72) 00 A 1924 Bom 282 (286, 287). 

(12) As soon as contract for sale of goods 
within a specified date is broken obligation ot 
purchaser to take delivery vanishes; he is not 
bound to take the goods when delivered later. 
A 1915 Cal 194 (197) (DB). 

(13) Contract for sale of immovable property 
to be performed within a certain time — Time 
not essence of contract — Vendee performing 
his part but not vendor — Vendor disentitled 
to claim specific performance — Vendee en¬ 
titled to avoid the contract and claim return of 
purchase money. A 1933 Bom 71 (761 (DB). 

(14) In a contract purchaser agreed to pur¬ 
chase some land and paid advance, the agree¬ 
ment was that the balance would he paid with¬ 
in a fixed time. In part performance of the 
contract, some land was transferred to the 
nominee of the purchaser and the vendor serv¬ 
ed a notice on the vendee for completion of 
sale bv a fixed date; otherwise sale would be 
avoided. The purchaser failed : Held, the pur¬ 
chaser was not entitled to return of the deposit 
as the contract was avoided on failure or the 
purchaser to perform his part at a fixed time 
when time was of the essence of contract. 
(19101 33 Mad 375 (382) (DB). 

(15) Where the plaintiff claims remuneration 
on the basis of the contract in which time was 
of essence and that contract which was founda¬ 
tion of the claim, fails completely the plaintiff 
is not entitled to remuneration on tin* basis of 
quantum meruit of his services. (1912) 15 Cal 
LI 40 (49) (DB) 00 (1913) 19 Inti Cas 48 (50) 
(Low Bur). 

(16) Agreement for sale of immovable pro 
perty — Property' capable of identification by 
description — Agreement giving full descrip¬ 
tion and not including any term for demarca¬ 
tion before execution of sale deed — Purchaser 
demanding demarcation before executing deed 
— Held, that there was breach on part of pur¬ 
chaser and vendors were not liable for any 
damages. A 1968 Coa 98 (100). 

(17) Part of promise not performed by r plain¬ 
tiff — Defendant however not prevented there¬ 
by from carrying out the contract and contract 


"A” In the citations stands for AIR 

[Vol. 10] 4 A. M. 5* 
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56. Argeement to do impossible act.— An agreement to do an act im¬ 
possible in itself is void. 

Contract to do act afterwards becoming impossible or unlawful. 

A contract to do an act which, after the contract is made, becomes im¬ 
possible, or, by reason of some event which the promisor could not prevent, 
unlawful, becomes void when the act becomes impossible or unlawful. 

Compensation for loss through non-performance of act known to be i 

or unlawful. # 

Where one person has promised to do something which he lrnew, or, wit 
reasonable diligence, might have known, and which the. promisee, did not 
know to be impossible or unlawful, such promisor must make compensation 



Section 55 — Note 12 (contd.) 
not repudiated by defendant — No loss hence 
occasioned to him — Section 53 or o5 there¬ 
fore cannot apply. ILR (1969) 2 All 421. 

(18) After the contract becomes voidable, if 

the promisee continues to accept the perform¬ 
ance of the contract by the promisor, and does 
not treat the contract void, the promisee cannot 
claim compensation for any loss occasioned to 
him by the non-performance of the promises at 
the time agreed, unless, at the time °f Sl l£ h 
acceptance, the promisee gives notice to tne 

promisor of his intention to do so. 
absence of notice by one party to another wnie 
accepting performance of the contract by tne 
latter beyond the stipulated time no claim tor 
damages can be maintained. ILR (1972) Cut 

1111- , r 

(19) Suit by A against B for specific perform¬ 
ance of contract — Property agreed to be sold 
only for a sum of Rs. 17,000/- — B from time 
to time paying Rs. 12,000/- — B also in pos¬ 
session of property — A calling upon B to pay 
full amount — Failure of B to do so — A 
competent to maintain suit for possession and 
in tne alternative for the balance of the amount 
and interest thereon. A 1977 SC 1517 (1520;. 

SECTION 56 — SYNOPSIS 

1. Scope. # 

2. Becomes impossible. 

3. Becomes unlawful. 

4. Contract containing arbitration clause. 

5. Decree for specific performance. 

6 . Refund and compensation. 

1. Scope.— (1) Section 56, Contract Act, 
clearly does not apply to a case, in which, 
although consideration of contract is lost, per¬ 
formance of promise on other side is still pos¬ 
sible. (1880) 2 Mad 187 (190). 

(2) Section 56, contemplates that a contract 
may be void under its provisions and yet com¬ 
pensation may be payable by the J,. 

is unable to perform it, whether the jpe* 
ment is impossibility or unlawfulness and whe¬ 
ther, the impediment existed at the time of th# 
contract or supervened The real 9 ^s«on that 
must be considered, when t has to be deter¬ 
mined whether Section 56 is applicable or not 
in any suit, except where the contract is sought 
to be specifically enforced, is not 
contract was or become void, but whether As 
promisor has to make compensation for non¬ 
performance. The substance of Section 561 (viz. 
the pavment of compensation being excu< 

can onlv apply when there is no contract to 

the contrary. A 1928 Sind 21 (24). 

(3) Part of compromise decree, directing pay¬ 
ment direct out of Court, to minors next tnend 


can be ignored on analogy of Section 56 as 
unlawful. A 1939 Mad 814 (816) (DB). 

(4) Section 56 held not applicable to com¬ 
promise decree — Decree could not be held 
to have been frustrated owing to non-receipt 
of any income or profit in respect of schedule 
property which had vested in the then State or 
Pakistan. A 1978 Cal 147. 

(5) Maintenance given under compromise m 
settlement of disputed claim to taluadan —- 
Profits of taluqdari dwindling — Held, that the 
maintenance rate can be reduced on principles 
of justice, equity and good conscience, rules ot 
which can be applied, if they are not col V 
flict with the provisions of Contract Act. A 
1937 Oudh 82 (84, 86) (DB). 

(6) Co-sharer zamindar contracting to seU 
800 acres of his undivided share to P — Land 
specified adjoining to P’s — Sale-deed written 
crudely — Two postscripts — Co-sharer pro¬ 
mising in sale deed to get land measured ou 
and handed over to P — Held, that pos^^P 
could not be cut off from agreement and that 
P could not give general character instead ol 
specific to his claim — Contract was contin¬ 
gent and Section 32 appUed — Section 56 did 
not apply. A 1936 Sind 26 (28) (DB). 

(7) Contract impossible of fulfilment owing 
to supervening condition can be relied on m 

defence. A 1926 Sind 27 (30) * # A 1918 Cal 

830 (834) (DB). . 

(8) It is not accurate to say that impossibility 
excuses breach, without further qualification 
It would be more correct to say that preosely 
opposite is the rule. (Obiter.) A 1918 PC 85 

(9°). „ _ ^ 

(9) The concept of frustration of the agree¬ 
ment which is consensual as envisaged under 
the Contract Act, cannot have ipso facto appli¬ 
cation to the situation arising under the speci¬ 
fic statute like Abkari Act The Governmental 
contract as envisaged under the Abkan AC 

to be construed in the context of the P * 

sions contained therein and the Rules . 

thereunder. It is more or leas unllat ?f^ nce i» 
character in the sense that the lessee or “ ^ 
undertook to abide by the terms and condition* 
contained in the lease or the hcence pr <P(o,4). 
by the Government. A 1980 Andh Pra 1 \ ; 

(10) Agreement for sale of agricultural se j] 

— Permission refused by Prant Officer , . . _ 
since certificate under Rule 36 was ent ]y 

ed by purchaser — Collector 

granting certificate and permission . 

not rendered impossible of verform^ W 

former order of Prant Officer. A * 1900 , 

(1025). (Decision in App. No. 472 of iyw ' 

mom). Reversed.) 
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to such promisee for any loss which such promisee sustains through the non- 
performance of the promise. 

K Illustrations 

(a) A agrees with B to discover treasure by magic. The agreement is void. 

,b> A and B contract to marry each other. Before the time fixed for the mar¬ 
riage. A goes mad. The contract becomes void. 

(c) A contracts to marry B, being already married to C. and being to ^ dden 
by the law to which he is subject to practise polygamy. A must make compensa¬ 
tion to B for the loss caused to her by the non-performance of his promise. 

(d) A contracts to take in cargo for B at a foreign port. A's Gov^nment 
afterwards declares war against the country in which the port is situated, 
contract becomes void when war is declared. 

(e) A contracts to act at a theatre for six months in consideration of a sum 
paid in advance by B. On several occasions A is too lU to act. The contract 

act on those occasions becomes void. 

[Malaysian Contract Act 1950, S, 57.] _ 


Section 56 (contd.) _ ». » i_,„ 

2. Becomes impossible.— (1) In English law. 

a contract to do act which becomes impossible 
in law after contract is made, becomes void 
when act becomes impossible but contract to 
do act which becomes impossible in fact does 
not become void, unless according to true in¬ 
tention of parties, agreement was # conditional 
on its performance being or continuing possible 
in fact. Indian Contract Act makes no distinc¬ 
tion of this kind. In second paragraph of Sec¬ 
tion 56, so far as contract to do act which be¬ 
comes impossible in fact are concerned it lavs 
down as general rule what was English law 
only in certain exceptional cases. 1910 Upp 
Bur Rul 2nd Qr 22 (24 and 25). 

(2) Performance of a contract may become 
impossible because of the destruction of the 
subject-matter or of anything essential to the 
performance of the contract or in case of con¬ 
tracts of service by death or illness of the 
party concerned. A contract may become im¬ 
possible by change in law which has the effect 
of rendering a contract unlawful which was 
lawful at the time it was made. A contract 
may also become impossible* of performance 
because a state of things which was the basis 
of the contract had ceased to exist and finally 
a contract may become impossible of perform¬ 
ance in the sense that circumstances have 
intervened which render the performance with¬ 
in the time, in the wav contemplated. impos¬ 
sible. A 1954 Tripura 17 (20). 

(3) Test of impossibility is whether it was 
practically impossible for party to perform the 
contract within specified time. A 1917 Mad 
509 (510). 

(4) ‘Impossible* includes what has become 
Impracticable but it does not include what has 
become more onerous and burdensome. 1910 
Mad WN 686 (687). 

(5) A security bond is in essence a contract 
for tbe due performance of a certain thing, 
and a partv is entitled to have that contract en¬ 
forced by the Courts, unless it cannot lx* en¬ 
forced due to some reason, viz., if the latter 

falls ill. A 1928 Lah 61 (62). 


(6) What is reasonable time for performance 
of contract is to be decided by circumstances 
of particular case. A 1919 Mad 287 (291, -92). 

(7) In commercial contracts, where the con- 
tract becomes impossible of performance by 
reason of a state of war or by an act otthe 
executive Government, or the contract which 
would otherwise be expected to be ordinarily 
performed, is delayed by reason of certain re¬ 
gulations imposed by the Government making 
the performance of such contract dependant 
upon the grant of licence or permit, the Par¬ 
ties need not wait for an indefinite period in 
the hope of the relaxing of the control orders 
or the granting of licence and permit. A 1954 

Mad 119 (123) (DB) . 

(8) Section 13 of the Specific Relief Act, 
1877. provides that notwithstanding anything 
contained in Section 56 of the Contract Act, a 
contract is not wholly impossible of perform¬ 
ance because a portion of its subject-matter, 
existing at its date, has ceased to exist at the 
time of the performance. 

Frustration. 

(9) Section 56 does not cover every case of 

frustration. It applies only to cases of physi¬ 
cal impossibility. A subsequent unforeseen event 
or contingency, for which neither of parties is 
responsible and for which they have not pro¬ 
vided, rnav sometimes operate to avoid the con¬ 
tract. Regard must he had to the nature and 
circumstances of the transaction and the impli¬ 
ed terms. But no Court has power of absolu¬ 
tion and special care must be taken to avoid 
making a new contract for parties. A 1921 
Cal 509 (513, 514) 00 A I960 SC 588 (594) 

••A 1960 J & K 91 (94) 00 A 1959 Cal 576 

(580) : 63 Cal WN 549 (DB). 

(10) In a suit on the basis of a contract it is 
open to the defendant to admit the contract 
and the contractual liability and to avoid the 
effect of that admission on the pleas of frus¬ 
tration or of performance. A 1969 All 571 

(581) (DB). 

(11) The doctrine entrenched in Section 56 
can come into operation only when the per¬ 
formance of a contract becomes impossible or 
unlawful by an event that intervened subse¬ 
quently. A 1957 Andh Pra 71 (72). 
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(12) If the performance of a contract be¬ 
comes impracticable or useless having regard 
to the object and purpose the parties had in 
view then it must be held that the performance 
ef the contract has become impossible. But 
the supervening events should take away the 
basis of the contract and it should be of such 
a character that it strikes at the root of the 
contract. A 1971 SC 1756 (1759). 

(13) In order that the doctrine of frustration 
as embodied in Section 56, Contract Act, may 
apply the following three conditions must be 
satisfied, viz. — 

(a) a valid and subsisting contract be¬ 

tween the parties. 

(b) there must be some part of the con¬ 

tract yet to be performed. 

fc) the contract after it is made, be¬ 
comes ‘impossible*. A 1961 Cal 70 
(73) 00 A 1975 Cal 92 (97). 

(14) The doctrine of frustration known to 
English law has been statutorily recognised 
under the Indian law, in this section. A 1954 
Trav-Co 10 (20) 00 1965 All L.T 689. (It is 
not permissible to import the principles of 
English law ‘dehors’ statutory provisions of Sec¬ 
tion 56.) °* A 1964 Raj 205 (212) (DB) 00 A 
I960 1 & K 91 (94). (Section 56 is exhaustive 
and it is not necessary tc import principles of 
English law into it.) 


(15) Section 56 lays down a rule of positive 
law and does not leave the matter to be deter¬ 
mined according to the intention of the parties. 
A 1968 SC 522 (526, 527) M A 1969 SC 110 

(116). , , . 

(16) The real question is whether the event 

which has occurred is such and whether its re¬ 
lation to the contracts is such that a Judge 
considering the contract and the surrounding 
circumstances must hold that it would not be 
just and reasonable to hold the parties any 
longer to the terms of the contract. A 1952 
Cal 397 (402) (DB). 

(17) The doctrine of frustration is really an 

aspect or part of the law of discharge of con¬ 
tract by reason of supervening impossibility or 
illegality of the act agTeed to be done and 
hence comes within the purview of Section 56 
of the Indian Contract Act. A 1954 SC 44 
(47) 00 A 1969 SC HO. (Appeal No. 367 of 
1958, D/- 16-3-1962 (Mad), Reversed.) ° A 

1968 SC 522 (527) 00 A 1961 Raj 277 (279) 
ILR (1961) 11 Raj 390 (DB) ## A 1959 Assam 
75 (93) (DB) 00 A 1959 Cal 576 (580) (DB). 

(18) Before the doctrine of frustration can 
be invoked, it must be shown that the event 
which has produced frustration was an event 
which the parties to the contract did not fore¬ 
see and could not with a reasonable diligence* 
have foreseen. A 1955 Pepsu 51 (56) (DB) 

A 1958 Andh Pra 576 (580) (DB). 

(19) If and when there is frustration the dis¬ 

solution of the contract occurs automatically. 
It does not depend, as does rescission , 

contract on the ground of repudiation or breacn 

. or on the choice or election of either 
It depends on the effect of what has actually 

happened on the possibility of 

contract. The doctrine of frustration applies to 
cases, where the very foundation of a 
disappears by virtue of circumstances commg 
into existence which were ncrt within 
templation of the parties to the contract. JLH 

(1977) 1 Bom 26. 


(20) If the contract is absolute in its terms 
and covers the frustrating event parties are 
bound by the contract. ILR (1949) Nag 718 
(734) (DB) 

(21) “Force majeure” clause should be con¬ 
strued with a close attention towards which 
precede or follow it and with due regard to 
the nature and general terms of the contract. 
Therefore, die words “any other happening” 
in such a clause must be given ejusdem generis 
construction so as to engulf within its fold only 
such happenings and eventualities which are 
of the nature and type illustrated in the same 
clause with close attention to the nature of 
terms of the contract and would not reasonably 
be within the power and control of the party. 
A 1969 Orissa 152 (162) (DB). (Overruled on 
another point in A 1972 Orissa 40 (FB).) 

(22) The expression “force majeure” includes 
strikes, break down of machinery and such 
things which are normally not included in the 
expression “vis major**. Where reference is 
made to “force majeure”, the intention is to 
save the performing party from the conse¬ 
quences of anything or the nature stated above 
or over which he has no control. A 1969 
Orissa 152 (162) (DB). (Overruled on another 
point in A 1972 Orissa 40 (FB).) 

(23) If the adventure survives as a rea¬ 
sonable and recognisable whole with only 
a little damage here and there if a very 
small portion of the contract becomes im¬ 
possible or difficult of performance, per¬ 
formance is not excused. ILR (1949) Nag 
718 (736) (DB). 

(24) Contract performed in part — Prin¬ 
ciple of compensation on account of frus¬ 
tration of contract could not come in aid. 


A 1955 Mad 606 (607). 

(25) The doctrine of frustration is ap¬ 

plicable to contracts for sale of land in 
India. A 1954 SC 44 (49) ** 1955-2 Mad LJ 
339 (355) (DB) ** A 1951 Cal 332 (337) 

(26) Doctrine of frustration — Provisions 
of Section 56 are exhaustive — Section 56 
lays down a positive rule relating to 
frustration of contracts and it is not pej~ 
missible for the Courts to travel outside 
the provision of that section and import 
the principles of English bw dehors the 

statutory provisions. A 1954 SC 44 F ( p 47) o 01 
A 1968 SC 1024 (1026). (A 1949 EP 301, 

°'( 27 ) “Doctrine of -frustration of venture’ 
is based not upon existence of any actual 
impossibility in fact but upon existence m 
Ihe cfrcumstances of the case of an im¬ 
plied condition, which must be absolutely, 
npressarv to give effect to the transaction 
which parties must have intended. A 1942 
Cal 291 (292) ** A 1934 Mad 85 (86) (DB). 

(28) Where at the time contract was 
entered into there were in fact some un¬ 
certainties and subsequently those uncer¬ 
tainties become realities, the commercial 
venture gets frustrated and both parties 
are excused from performing the contract. 
A 1966 Madh Pra 145 (150) (DB). 

(29) Where it has not become impossible 

for a party to perform his obligation under 
contract, but merely burdensome to him, 
doctrine of frustration can have no ap¬ 
plication. A 1945 Pat 300 (303, 304) (DB) 

*• A 1960 SC 588 (593, 594). (Contract is 

mot frustrated merely because of a wholV 
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Section 56 — Note 2 (contd.) 
abnormal rise or fall in prices, a sudden 
depreciation of currency, or an unexpected 
obstacle to execution or the like.) ** A 
1964 J and K 26 (28) ** A 1962 Mad 122 

(125, 126) ** 1961 Ker LT 449 ** A 1961 
Orissa 75 (78, 79) (DB). 

(301 Disappointed expections do not lead 
to frustrated contracts. A 1964 Punj 482 
(485) : 66 Pun LR 943. (Company agreeing 
to pay bonus to its employees — Ratifica¬ 
tion of agreement even after company in¬ 
curred losses — Subsequent refusal of 
company to pay bonus on grounds of losses 
cannot be justified on the doctrine of 
frustration.) 

(31) Whether frustration occurs or not 

depends on the nature of the contract and 
on the events which have occurred. The 
doctrine of frustration may apply to a 
contract of unascertained goods. Where the 
specification of goods to be supplied does 
not define what was to be the source of 
the goods the contract cannot be said to 
have frustrated if only one of the many 
ways of performing it has become illegal 
or impossible. A 1945 PC 144 (145, 146) ** 

A 1952 Cal 335 (338). 

(32) Where a clause in a contract pro¬ 
vided that alterations in specifications and 
designs during the progress of the work 
shall not invalidate the contract and the 
contractor carried out a certain additional 
item of work according to the altered 
specifications and also received payment 
for such work, it could not be said that 
the performance of the contract had be¬ 
come impossible or unlawful and thereby 
the contract was frustrated. Even other¬ 
wise a contract is not frustrated merely 
because the circumstances in which the 
contract was made are altered. A 1973 Raj 
223 (231). 

(33) If the seller has no goods at all 
ready for shipment, he cannot take ad¬ 
vantage of the circumstance that shipment 
was impossible: that defence should be 
available only to a person who, but for 
the impossibility of shipment by reason of 
circumstances beyond his control, was in 
fact in a position to fulfil his engage¬ 
ment. A 1921 Cal 305 (306. 307. 308). 

(34) When there is frustration the dis¬ 

solution of the contract occurs automati¬ 
cally. It does not depend on the choice or 
election of either party A 1954 SC 44 (49) 
** A 1957 Pat 586 (597) (DB) ** A 1954 

Mad 119 (124) (DB) ** A 1964 Raj 205 (212) 
(DB). 

(35) The doctrine of frustration is ap¬ 
plicable only where the frustrating event is 
outside the contemplation of the contract¬ 
ing parties. It is not applicable to an ex¬ 
press contract to repay money in case of 
supervening impossibility of performance 
of a major obligation. A 1947 Bom 98 (104) 
** A 1964 Pat 250 (251) (DB) ** A 1961 Raj 
277 (279) ** 1958 Andh LT 960. 

(36- Contract Act does not enable a 
party to a contract to ignore the express 
covenants thereof, and to claim payment of 
consideration for performance of the con¬ 
tract at rates different from the stipulated 
rates, on some vague plea of equity. 
A I960 SC 588 4594). 


Implied term. 

(37) Sections 56, 73 — Contract between 
A and B that B should manufacture cer¬ 
tain goods for A who was to sell them in 
Australia — A accepting delivery of goods 
for some time — Subsequent prohibition of 
import of such goods in Australia — A 
losing market for goods and asking B to 
cancel his orders — B ceasing to manu¬ 
facture goods but claiming damages for 
breach of contract — Contract, held, did 
not contain implied term as to its enforce¬ 
ability depending upon A’s finding cus¬ 
tomers and did not become impossible of 
performance and could be fulfilled — A, 
held, guilty of breach and liable to pay 
damages. A 1945 Mad 291 (293, 294) (DB). 

(38) Contract to sell Penang tin "for 
forward delivery” — Contract held did 
not imply term that tin already ordered 
by sellers should arrive in Calcutta before 
delivery to purchasers — It was not such 
a necessary term that both parties must 
have intended it to be a term of the con¬ 
tract. — Onus was on sellers to prove that 
contract became impossible of performance 
due to outbreak of war with Japan — 
Burden was not discharged. A 1948 PC 217 
( 220 ). 

(39) Even if the parties had made a pro¬ 
vision in their contract for the event which 
has frustrated, the law would imply for 
them what it assumes they would have 
agreed had they contemplated this unfore¬ 
seen contingency at the time they entered 
into contract. 1958 Andh LT 960. 

(40) It is not permissible to imply a term 

which is not consistent with the express 
terms of the contract. Even if such a term 
could be implied, it must at least be proved 
that the common intention of both the 
parties was that in the event of non-ful¬ 
filment of the implied term the defendant 
would be excused from performance of his 
obligations under the contract. A 1952 Cal 
397 (100) (DB). 

(41) If under the relevant statute at the 

relevant time a property cannot be trans¬ 
ferred without the permission of the pre¬ 
scribed authority the agreement shall be 
deemed subject to the implied condition 
that requirements of the statute shall be 
complied with and the transferee will ob¬ 
tain necessary sanction of the prescribed 
authority. Merely because the conditions 
for grant of permission are onerous and 
prejudicial to the interest of the party 
applying for permission that does not 
make the performance of the contract im¬ 
possible or has not the effect of frustrat¬ 
ing the same. (1977) 4 Cal HC (N) 114 

(116). 

(42) Where the defendant agreed to sup¬ 
ply the contract sugar after obtaining the 
release order and that his applying for 
the wagons was conditional upon his 
securing free sugar, free from control and 
free to move. A term that the defendant 
should apply for wagons after the release 
order is made can be implied in the suit 
contracts (1976) 1 Mad LJ 39 (49). 

(43) In contract for delivery of goods, 
buyer is not entitled to claim damages on 
sinking of goods in the absence of any 
condition in contract specially providing 
for a contingency. A 1930 Lah 193 (195). 
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(44) Hire-purchase — Covenant that 
hirer to make good loss by fire is valid 
and the stipulation cannot be avoided 
under Sec. 56, hirer being liable as bailee 
under Sections 151 and 152, Contract Act. 
A 1937 Sind 207 (207) (DB). 

(45) Contract to supply tapestries manu¬ 
factured to specification given by vendee 
for selling them in Australia — Australian 
Government prohibiting import of such 
goods — Market having been lost vendee 
informing vendor to cancel order — Sale 
to clients in Australia held was no term 
of contract — Vendee held liable for dam¬ 
ages. A 1945 Mad 291 (293, 294) (DB). 

Commercial impossibility. 

(46) Impossibility must be physical or 

legal impossibility and not impossibility m 
reference to ability or circumstances. 
"Commercial impossibility" i.e., extreme or 
unforeseen cost or difficulty of performance 
is no excuse. A 1921 Cal 305 (307, 308) 

** a 1923 PC 105 (111) ** A 1952 Punj 34 
(38) (FB) ** A 1957 Pat 256 (258, 259) (DB) 
** A 1956 Hyd 190. (191) ** A 1961 Ajmer 
65 (66) ** 1949-1 Madh BLR 244 (248) (DB) 
** (1947) 52 Mys HCR 41 (45) (DB) ** A 
1945 Pat 300 (303, 304) (DB) ** A 1931 Lah 
347 (348, 349) (DB) ** A 1921 Nag 42 (45) 
** A 1915 Bom 232 (236) ** A 1967 All 253 
(255). (In absence of any incapacity to 
perform contract parties are not absolved 
from their obligation to carry out the con¬ 
tract.) ** A 1962 Mad 132 (137). 

(47> The word "impossible" has not been 
used in the sense of physical or literal im¬ 
possibility. The performance of an act may 
not be literally impossible but it may be 
impracticable and useless from the point 
of view of the object and purpose which 
the parties had in view; and if an unto¬ 
ward event or change of circumstances 
totally upsets the very foundation which 
the parties rested their bargain it can be 
said that the promisor finds it impossible 
to do Ihe act which he promised to do. 
A 1954 SC 44 (46) ** A 1957 Andh Pra 71 
(72 73) ** ILR (1957) Andh Pra 382 (387) 

** 1955-2 Mad LJ 339 (355) (DB1 ** A 1963 
All 201 (203) ** A 1963 All 194 (197) ** 
1963 Rai LW 621 ** A 1961 Mys 29 (33) 
(DB) **' A 1961 Pat 41 (55) (DB) ** A I960 

J and K 91 (94). 

(47-A) English case under an agreement 
a company undertook to supply water at 
specified rate to Hospital. The agreement 
was a continuing one. Water charges were 
increased by 20 times during the period — 
Held that the contract became impossible 
of performance and could be terminated by 
reasonable notice. (1978) 3 All ER 769 CCA). 

(48) The Court will not apply the doc 
trine of impossibility to assist a party 
which does not want to fulfil its obliga¬ 
tions under the contract and je?ies on 
literal impossibility to back out of it ine 
doctrine of impossibility, which is based 

on equity and commonsense cannotbe 

permitted to become a device for destroy 
in e the sanctity of contract. A 1963 All 

20 (49?°Any and every change of circum¬ 
stance would not justify a Court t m e 
daring a contract to be inoperative. The 
principal thing to be considered in each 


case is how far the altered circumstances 
affect the contract itself and the working 
of it.. The change of circumstance must be 
such as would remove the very foundation 
of the contract itself. ILR (1951) 2 Cal 386 
(394) (DB) ** A 1965 Mad 400 (402) (DB) 

** 1961 Ker LT 449. 

(50) Commercial men must not be asked 
to wait till the end of a long delay to find 
out from what in fact happens whether 
they are bound by a contract or not; they 
must be entitled to act on reasonable com¬ 
mercial probabilities at the time when 
they are called upon to make up their 
minds. ILR (1948) 2 Cal 11 (32). 

(51) Where the clauses in a contract for 
sale of certain items of trust property 
made the passing of property dependent on 
tender of balance of the price by success¬ 
ful bidders and taking delivery of goods 
upon such payment and the Court, in the 
meanwhile restrained the trustees by ad 
interim injunction from finalising the sale, 
the grant of such injunction prevented 
the performance of the contracts which 
must be deemed to be frustrated. A 1980 SC 
17 (28). 

(52) Where there is a positive contract to 

do a thing, not itself unlawful, the con¬ 
tractor has to perform it or pay damages 
for not going it, although in consequence of 
unforeseen accidents the performance of 
contract may become unexpectedly bur¬ 
densome or even impossible. A 1957 Madh 
B 53 (55) (DB). , , 

(53) The change must be of a funda¬ 

mental and sweeping character which kills 
the contract itself and not merely one of a 
temporary nature which leaves the con- 
tract alive and capable of being performed 
at a future, date. That question is a ques¬ 
tion of fact to be determined on a consi¬ 
deration of all the facts. A 1953 Mad 300 
(304) (DB) ** 1967 Ker LR 774 ** A 1964 

Raj 205 (212) (DB) ** A 1962 Mad 132 (136) 
(DB). (Self-induced frustration — Party is 
not absolved from its obligations) A 
1960 J and K 91 (94) ** (1958) 1 Andh WR 
180 (DB). 

(54) Lease of dry dock — Lessee cove¬ 
nanting to insure — Insurance Company 
not insuring at current premium - Cove- 
nant containing no limitation that msu 
ance must be at current premium only — 
Covenant is not impossible of performance. 

A 1919 PC 85 (90). . . . 

(55) Strike of workmen employed by 

lessee of salt pans does not of itself make 
performance of contract impossible, when 
the strike was not unforeseen and there 
was no condition that in such contingency 
the parties were to be excused from fur¬ 
ther performance. The lessee is liable for 
rent and costs of repairs to the salt pans. 
A 1928 Bom 61 (62). 

(56) Where the specification of goods to 
be supplied does not define what was to 
be the source of the goods, the contract 
cannot be said to have frustrated if 

one of many ways of performing it nas 
become illegal or impossible. A 1945 rv- 
144 (145, 146). 

Default of party. 

(57) Section does not apply to of 

impossibility due to the default of contract- 
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mg party himself. A 1924 Pat 586 (589) 
** A 1952 SC 9 (11) •• A 1935 PC 128 (131) 
** A 1957 All 143 (146) (DB) ** A 1954 

Tripura 17 (20, 21) ** A 1953 Mad 309 (308- 
(DB) ** A 1952 Cal 397 (403) (DB) ** A 
1948 Pat 311 (312) ** A 1965 Mad 400 (402) 
(DB) ** A 1963 Cal 163 (174). (Self-induced 
frustration — Party is not absolved from 
its obligation.) ** A 1959 Assam 75 (90) 
(DB) ** ILR (1978) 1 Delhi 526. 

(58) The provisions of Section 56 of the 
Contract Act cannot apply to a case of 
"self-induced frustration” i.e., where the 
event which is alleged to have frustrated 
the contract arises from the act or election 
of a party. A 1969 SC 110 (118). 

(59) Auction-purchaser agreeing with 
judgment-debtor to reconvey property pur¬ 
chased at Court auction after applying for 
cancellation — Judgment-debtor depositing 
the amount as agreed upon — Auction- 
purchaser failing to get the sale cancelled 
— Suit for specific performance — Auction- 
purchaser held liable to perform the con¬ 
tract as failure to apply for cancellation 
did not make the contract impossible of 
performance A 1917 Mad 67 (67, 68). 

(60) Sections 56 and 2 (d) — Original 

patti divided into sub-pattis — Owner of 
one sub-patti agreeing to be responsible 
for rents of whole original patti — Agree¬ 
ment is for consideration and he is respon¬ 
sible for failure to realize amount — S. 56 
does not apply. A 1944 Nag 307 (308). 

(61) Contract for sale becoming impossi¬ 
ble by act of defendant-seller — He is lia¬ 
ble to refund advance paid by plaintiff 
purchaser. A 1963 Ker 247 (247). 

Act of third party. 

(62) Contract to sell goods on getting 

them "as and when” from a third party 
but third party failing — Original con¬ 
tract is not frustrated — "As and when” 
did not mean "if and when”. A 1923 PC 54 
(56). . ^ 

(63) Where under a contract the client 
promised to pay lump sum remuneration 
to his solicitor if he negotiated and com¬ 
pleted sale of his premises and the solicitor 
procured a purchaser prepared draft con¬ 
veyance but the sale could not be com¬ 
pleted due to breach on the part of the 
purchaser the solicitor cannot recover the 
remuneration and Section 70 cannot apply 
as there was an express contract nor can 
Section 56 apply as breach on the part of 
purchaser could be foreseen by the parties 
and did not lead to an impossibility of 
performance by the solicitor as contem¬ 
plated by Section 56. A 1973 Cal 135 (138, 
139. 140). 

(64) Vendor agreeing to supply goods 
"under manufacture by mill” — Contract 
anticipating supply — Mill failing to sup- 

f >ly goods to vendor — Neither party held 
iable to the other. A 1920 Bom 187 (188). 

(65) Agreement to refer dispute to three 
named arbitrators — One arbitrator dying 
before reference — Agreement held im¬ 
possible of performance. 1936 Mad WN 407 
(408). 

(66) Where plaintiff, who had contracted 
to cultivate indigo for defendant in differ¬ 
ent lands, lost possession of some of such 


lands, on account of failure of his imme¬ 
diate landlord to pay rent, the case falls 
under Section 56 and the mere possibility 
of plaintiff paying rent due and retaining 
possession is not enough to take the case 
out of section. Plaintiff therefore is entitled 
to have that portion of contract which re¬ 
lated to such lands cancelled on ground of 
impossibility of performance through no 
neglect on his part. (1881) 7 Cal 474 (478, 479). 

(67) Where a sub-lease is entered into 
in the belief that the original contract will 
be subsisting during the period, the can¬ 
cellation of contract terminates the sub¬ 
contract as well. A 1916 Mad 619 (619) ** 
(1909) 6 Mad LT 375 (375) (DB). 

(68) Where the elder brother agrees to 
execute sale deed along with his younger 
brother he cannot plead that the contract 
has become impossible of performance due 
to refusal of his younger brother to join. 
(1907) 17 Mad LJ 37 (38, 39). 

(69) First part of 2nd para of Section 56 
does not speak of act having become im¬ 
possible by reason of the act of promisors. 
The Legislature did not intend to depart 
from general common law rule, which is 
that where party has not qualified his 
obligation under contract he is liable to 
make compensation in damages for non¬ 
performance although the performance has 
been rendered impracticable by some un¬ 
foreseen cause beyond his control (such as 
failure to return hired lights due to dam¬ 
age caused by rioters.) A 1941 Pat 429 
(429, 430). 

Act of Government. 

(70) Contract on C. I. F. terms to ship 
certain goods of a certain brand to a cer¬ 
tain port in a certain period — Contract 
containing a force majeure clause — The 
steamer commandeered by the Govern¬ 
ment for purposes of war — Accommoda¬ 
tion for that cargo on any other steamer 
not obtained — Force majeure clause held 
applicable — Contract is avoided and dam¬ 
ages cannot be claimed. A 1925 Mad 626 
(630). 

(71) Contract for sale of goods — Parties 
aware of restrictions imposed by Govern¬ 
ment on the supply of wagons but expect¬ 
ing normal conditions by date of perform¬ 
ance — Wagon restriction still existing 
at date of performance — Failure to sup¬ 
ply — Contract held void being impossible 
of performance — Parties relieved of their 
liabilities. A 1920 Cal 1021 (1024) ** A 1952 
Cal 335 (338). 

(72) Flower garden acquired by the 
Government under the Land Acquisition 
Act, during the continuance of a lease — 
Contract having become impossible of per¬ 
formance becomes void and the lessor is 
bound to compensate the lessee A 1922 All 
6 (6, 7). 

(73) Parties not liable if contract for 
delivery of goods becomes impossible of 
performance owing to Government requisi¬ 
tioning ships. A 1928 Sind 21 (24). 

(74) Contract of suretyship to produoe 
judgment-debtor in Court becomes void, the 
latter being in Criminal jail and cannot 
be enforced. A 1923 Rang 26 (26). 

(75) Agreement between Corporation of 
district of North Vancouver and Eleetrie 
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Power Company for supply of electricity 
by latter — Corporation to be entitled to 
acquire the system after 10 years — Por¬ 
tion of district incorporated as City of 
North Vancouver in the meantime — 
Right of Corporation under agreement is 
not lost there being no abrogation of terms 
by supervening event. A 1917 PC 103 (105). 
(Case under British Columbia Act, 1909, 
Cl. 35, S. 23). 

(76) A requisition by Government of the 
subject matter of a contract made during 
the period of performance creates a super¬ 
vening impossibility and frustrates the con¬ 
tract unless the parties by express terms 
contemplated such an event and provided 
against it. A 1952 Cal 397 (402) (DB). 

(77) Held, on the facts that having re¬ 
gard to the nature and terms of the con¬ 
tract (for sale of house sites by a develop¬ 
ment company) the actual existence of 
war conditions at the time when it was 
entered into, the extent of the work in¬ 
volved in the development scheme and the 
total absence of any definite period of 
time agreed to by the parties wuhin 
which the work was to be completed it 
could not be said that the requisition order 
as to the lands in question under the De¬ 
fence of India Rules vitally affected the 
contract or made its performance impossi¬ 
ble. A 1954 SC 44 (50). (A 1951 Cal 332, 
Reversed.) 

(78) Defendant contracting to supply 
jaggery by rail — Delivery by rail becom¬ 
ing impossible by issue of Government 
notification controlling movement of jag¬ 
gery by rail — Plaintiff refusing to bear 
additional expenditure entailed by change 
in mode of transport — Held, that even 
assuming that contract had not become im¬ 
possible of performance, defendant did not 
commit breach of the contract. A 1952 Mad 
670 (670). 


(79) Where the goods were imported for 
sale, but its sale became prohibited by law 
by the time the goods arrived, there is no 
self-induced frustration and the contract 
to supply goods becomes void. A 1969 SC 
110 (118). (Appeal No. 367 of 1958, dated 
16th March, 1962 (Mad), Reversed.) 

(80) Agreement between Government of 
former Jodhpur State and plaintiff for 
setting up mill by latter State agreeing 
to exempt plaintiff from payment of excise 
duty — Agreement not enforceable against 
State of Rajasthan or Union of India. A 
1960 Raj 92. 

(81) Contract for supply of rice ou ifide 

State — Ban by Government on ^ 

foodgrains to other States — Contract 
stands discharged. A 1966 MP 14 

(DB). . ^ . 

(82) Contract for supply of oil for export 

— Contract becoming impossible due _ 

sudden imposition of ban on ^^-. 070 ) 
Contract frustrated under Section 56. (1972) 

76 Cal WN 528. 

Burden of proof. 

(83) Where in a contract for £* le ***“ 
tain goods the seller alleges that it was 
impossible for him to supply them owing 
to the restrictions placed by the Govern 


ment on their purchase and sale by various 
notifications, the burden is on him to prove 
that the performance had become impossi¬ 
ble. 1949-1 Madh BLR 244 (247, 248) (DB) 
** A 1957 Madh B 186 (187) ** A 1957 

Madh B 53 (54). 

(84) The burden of establishing that the 
frustration is self-induced is on the plain¬ 
tiff. A 1953 Mad 300 (308) (DB). 


(85) Performance of contract — Extrac¬ 
tion of timber logs from land — Defen¬ 
dant not extracting timber from area not 
accessible by tractor — Possibility of such 
performance — Onus on balance of proba¬ 
bilities is on plaintiff. (1978) 1 Malayan L»J 
208. 

( 86 ) The onus of proving neglect or de¬ 
fault by the party pleading frustration as 
defence is on the opposite party. A 1955 
Pepsu 51 (57) (DB). 

Temporary interruption. 


(87) Sale of right to collect tolls — Des¬ 
truction of bridges by unprecedented floods 
and temporary obstructions to traffic 
Held. (1) damage caused by temporary ob¬ 
struction to traffic did not make any differ¬ 
ence and ( 2 ) contract did not become im¬ 
possible ofl performance. A 1934 Mad 85 (87) 

( 88 ) Temporary interruption followed by 
the possibility of proceeding with the con¬ 
tract does not avoid the contract. But un¬ 
conditional contracts are, as a general rule, 
not dissolved by their performance be¬ 
coming impossible owing to war. A 

Cal 411 (415). 

(89) Where the requisition of a part. of 
land comprised in a tenancy is not expectea 
to last for a very long period of time ana 
is in respect of less than half the area cov¬ 
ered by the-tenancy with the result tnat 
the tenant is left in possession of the 
greater part of the tenanted lands, the 
doctrine of frustration cannot be invoked. 

A 1952 Cal 380 (381) (DB). 

(90) For cases of temporary interruptions 
due to war conditions, see Note 3 below. 


’artial Impossibility. 

(19) A lease both for cultivation and 
nanufacturing bricks 15 not void though 
?nH teased is found unfit for the manu- 
acture of good bricks and cultivation. A 

9 (92/^Portion ( of*the contract becoming in- 
aoable of performance — Contract is not 
oid or unenforceable — Toll contractor, 
urchasing right to collect tolls canxiot re- 
over the purchase money from District 
toard on the ground that certain natures or 
raffic (foodgrains) was stopped by Gov- 


(93) There is a clear distinction between a 
completed conveyance and an executory 
contract, and events which discharge 
a contract do not invalidate a con¬ 
cluded transfer. By its express terms sec¬ 
tion 56 does not apply to cases in wnicn 
there is a completed transfer. A covenam 
to do an act may become void when in 
act becomes impossible or unlawful. A 
SC 1024. (A 1952 Cal 380 and A 
89 and A 1963 Mad 94 and A 1962.Mad, Ijg 
and (1881) ILR 7 Cal 474, Approved; A 
Punj 49 (FB), Overruled.) 
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Landlord and tenant 

(94) Tenant cannot refuse rent of lands 
under lease silted by floods when there is 
possibility of putting them right. A 1929 
Mad 575 (576). 

(95) Where the lease-deed makes it abso¬ 
lutely clear that the rent stipulated therein 

is not subject to acts of God and State and 
that under no condition whatever any re¬ 
mission in rent shall be given, the lessees 
cannot be relieved of their obligation to pay 
the stipulated rent either on account of a 
'cyclone’ or on account of the alleged pre¬ 
sence ofi the cultivating tenants on the 
lands. (1974) 1 Mad LJ 184. 

(96) Neither civil law nor Transfer of Pro¬ 
perty Act provides that contract to pay rent 
is to be void if owing to failure of rain the 
tenant does not get crop. 1910 Upp Bur Rul 
End Qr 22 (24 and 25). 

(See also A 1963 Mad 94 (DB). (Lease of 
•handy tope for a term of years at annual 
rent — No provision for remission on ac¬ 
count of loss due to unexpected causes — 
(Lessee not entitled to remission for loss 
suffered due to cyclones.) (1962) 2 Mad LJ 
803 (DB).l 

(97) The provisions relating to the remis¬ 
sion of rent are not intended to apply to 
the case of lessees of zamindari property 
— Section 56 is not applicable to such a 
case. A 1935 Oudh 433 (434) (DB). 

(98) Doctrine of frustration does not 
•pply where there is a lease as the estate 
vested in the lessee by the lease is not ex¬ 
tinguished by the order of requisition un¬ 
der Rule 75 (a) of the Defence of India 
Buies (1939) which is of a temporary nat¬ 
ure. A 1950 Bom 89 (92). 

(99) The doctrine of frustration, even if 
it may be applicable to a contract for a 
lease, does not apply to a case where the 
contract had already been executed and 
the tenant had been put in possession of 
the land in question when the military 

' authorities on whose behalf the Govern¬ 
ment requisitioned the land during the cur¬ 
rency of the lease occupied it. A 1952 Cftl 
567 (570). 

(100) The rights of the parties after a lease 
was granted rest not in contract. Though 
under Section 4 of the T. P. Act, the chap¬ 
ters and Sections of the said Act relating to 
contracts are to be taken as part of the 
Contract Act, that does not mean that the 
provisions of the Contract Act are to be 
read into the T. P. Act. Therefore, by the 
destruction of the building the lease can¬ 
not be said to have become void and thus 
discharged. A 1979 Ker 156 (159) : 1979 Ker 
LT 596. 

(101) A lease is something more than a 
mere contract or agreement in so far as it 
results in the creation of an estate in fav¬ 
our of the lessee This additional feature 
present in a lease cannot by itself rule out 
the applicability of the doctrine of frustra • 
tion to a lease transaction. At any rate, the 
applicability of this doctrine to a lease at 
least to a limited extent has been given 
statutory recognition in India as is clear 


from Cl. (e). Section 108, Transfer of Pro¬ 
perty Act. A 1956 Trav-Co 59 (60) (DB). 

(102) Doctrine of frustration does not 
apply to leases — Only exception is pro¬ 
vided in Section 108 (e), Transfer of Pro¬ 
perty Act — Reduction of rent in fair rent 
proceeding between lessee and sub-lessee — 
Landlord not party to that proceeding — 
No frustration of contract between lessee 
and his landlord. 1969 Ker LT 941. 

(103) Section 56 is not applicable when 

the rights and obligations of the parties 
arise under a transfer of property under 
a lease. A 1968 SC 1024 (1026, 1027). (Doc¬ 
trine of frustration does not apply to leases 
including those of agricultural land. A 1963 
Punj 49 (FB). which overruled A 1961 Punj 
143, Overruled.) ** 1965 All LJ 689 ** A 

1962 Mad 132 (140) ** A 1961 Cal 70 (74). 
(Section 108 (e) of T. P. Act will apply so 
far as frustration relating to leases is con¬ 
cerned.) ** (1960) 64 Cal WN 932. ** A 1977 
All 376 ** A 1971 Assam 160 (161, 162). 

(104) Law of frustration embodied in the 
provision is not applicable to completed con¬ 
veyances (like leases) as it applies only to 
agreement. A 1971 SC 1756 (1758). (F. A. 
No. 1 of 1960, D/- 14-12-1964 (J & K) Re¬ 
versed.) 

(105) Doctrine of frustration — Applicabi¬ 
lity — Agreement of lease — Demise in 
praesenti — Doctrine will not apply as the 
doctrine is applicable to executory contracts 
A 1975 SC 261 (265). 

(106) Contract of lease — Subsequent 
destruction of leased premises by fire — 
Sec. 56 is not applicable — Lessee’s right 
of a tenant did not come to an end and op¬ 
tion is left with him to continue in posses¬ 
sion. 1978 All LJ 1251 (1254). 

(107) When a leased building is demolished 
following a notice under Section 263 (1), 
U. P. Municipalities Act, the lease does not 
become impossible of performance under 
Section 56, Contract Act because the doc¬ 
trine of frustration which applies to purely 
contractual obligations and not to contracts 
creating estates or interests in land which 
had already accrued, does not apply to it. 
A 1971 All 16 (17). 

(108) Where the contract was in the nat¬ 
ure of a licence of executory character, con¬ 
templating cutting of timber and removal 
thereof within stipulated time, the impos¬ 
sibility of performance of contract within 
the time contemplated would attract Sec¬ 
tion 56 — Whatever applies to leases can¬ 
not ipso facto apply to licences. (1978) 91 
Mad LW 225 (229). 

Illustrative cases. 

(109) Contract to supply cotton 
piecegoods on future dates — After 
certain number of delivery notifications by 
Government under Defence of India Rules 

— Held on construction of notification that 
fche contract did not become impossible — 
Performance of contract under the notifica¬ 
tion held was left at the option of parties 

— Whether parties had agreed to treat con¬ 
tract as at an end or operative depended on 
facts. ILR (1950) All 215 (226) (DB). 

(110) Mortgaged property in possession of 
tenants of mortgagor — Mortgagee to ob- 


"A** In the citations stands for AIR 
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ownership of land by the scheme of con¬ 
solidation under Uttar Pradesh Consolida¬ 
tion of Holdings Act — Agreement not 
saved by exception to Section 168-A — 
Agreement becomes void and impossible of 
performance and is not saved by Sec. 30 of 
U. P. Consolidation of Holdings Act of 1951. 
(1966) All WR (HC) 641 (645). (Agreement 
to convey the entire holdings may however 
be specifically enforced by compelling the 
transferor to transfer the holding allotted 
to him in lieu of the former holding.) 

(127) A sold his share in joint property 
to B a co-sharer and the latter agreed to 
reconvey property under certain conditions 
Property of C another co-sharer of the 
joint property was declared evacuee and 
the whole property was brought to sale 
Under Evacuee Interest (Separation) Act as 
being composite property. It was purchased 
by B; 

Held, that the agreement to re-convey 
had become impossible of performance of 
supervening event. A 1973 All 52S <631, 532). 

(128) Vendees had agreed to purchase 3 
plot of "about” 500 sq. yards from the 
colonisers at an agreed rate. The plot had 
been only roughly demarcated and ap¬ 
proximate measurements had been made in 
the layout plan. One of the conditions of 
sale reserved liberty to the colonisers ”to 
effect suitable and necessary alterations in 
the plan, if required.” ILR (1975) 1 Delhi 
654 (DB) 

(129) Foreign firm declared enemy firm 
by British Indian Govt. — Contract with 
such firm by subject of Jaipur State un¬ 
enforceable. A 1971 Raj 88. 

(130) Agreement between Ruler of erst¬ 
while State and Company — Company 
agreeing to pay royalty to Ruler for mono¬ 
poly rights granted to it for quarrying 
stone in certain area and also for exemp¬ 
tion from payment of income-tax — No 
specific amount payable towards exemption 
from income-tax mentioned in agreement 
— Held, on enforcement of Finance Act 
to the State by Union of India on its for¬ 
mation as Part 'B' State under Constitu¬ 
tion, agreement in respect of exemption 
from payment of Income-tax became void 
under Section 56 of Contract Act and since 
this part could not be separated from the 
agreements the entire agreement became 
void. A 1971 Raj 128 (133. 134). 

(131) A a tenant of certain premises 
agreed to permit 'B’ to display for sale at 
the premises goods, wares and merchandise 
belonging to 'B’ in return for commission 
cf 2^% on all goods. Later the Collector of 
Land Revenue on 23rd May, 1975 by notice 
of possession served on A’s landlord took 
possession of the premises which resulted in 
the termination of the agreement between 
the parties by operation of law. Therefore, 
even though the Collector did not take pos¬ 
session of the premises until December 31, 
1975 the contract stood frustrated on 23rd 
May 1975 when the State became the 
owner of the premises. 'B’ was there¬ 
fore held entitled to refund of all Money 
paid on account of deposit and commission 
which was in fact rent, from *A\ (1979) 2 
Malayan LJ 168. 


(132) Agreement of sale of vacant land 
. entered into and possession of land given 
to vendee, prior to the enforcement of A. P. 
Vacant Lands in Urban Areas (Prohibition 
of Alienation) Act, 1972 — Agreement became 
unenforceable after the said Act came into 
force as it had become frustrated — When 
the contract itself became illegal, the doc- 
nrne enunciated under Sec. 53A of the 
T. P. Act 1882, could not be invoked. ( 1980 ) 
2 AP LJ 53 (54). 

3. Becomes unlawful — Effect of War — 
Trading with enemy. — (1) If after contract 
is entered into, it becomes illegal owing 
to declaration of war, etc., it cannot be en- 
forced. A 1916 Low Bur 7 (8) ** A 1918 
Cal 830 (834) ** A 1918 Low Bur 46 (48) 

A 1917 Bom 182 (185) ** A 1916 Bom 251 
(252, 255). 

(2) Contract of supply of goods by agent 

of enemy firm — Declaration of hostilities 
before arrival of vessel — Capture of vessel 
by condemnation by Prize Court and subse¬ 
quent. release — Agents, held not liable on 
the contract — Condemnation of good-; 
divested owners of goods from date of 
seizure — Defendants were under no obli¬ 
gation to purchase goods subsequently from 
Prize authorities. A 1918 Mad 515 (516) ** 

A 1921 Cal 509 (514) ** A 1918 Mad 1124 

(1128) ** A 1918 Mad 322 (32$,\ 

(3) Contract made before hostilities re¬ 
remains in abeyance during the continuance 
of hostilities and can be enforced when 
peace is established. But if the contract re¬ 
quires continuous performance of mutual 
duties by the parties to it and such duties 
cannot be so mutually performed during 
the war, and further if the suspension of 
such mutual rights and obligations for an 
indefinite period would go much beyond 
merely placing the contract in abeyance, 
the contract becomes on the outbreak of 
war. void. A 1917 Bom 182 (185). 

(4) Unconditional contracts are. as a gene¬ 
ral rule, not dissolved by their performance 
becoming impossible owing to war A 1917 
Cal 411 (415) 

(5) Contract between parties in India for 
purchase of goods — Condition that con¬ 
tract to become void if there was any 
fluctuation in rates of Syndicate composed 
of firms of German producers — War with 
Germany and deliveries ceasing — Consi¬ 
derable stocks in India : Held, that there 
was no fluctuation in rates by reason of 
Syndicate becoming inoperative: condition 
avoiding contract therefore, did not come 
into existence and that original obligation 
of sellers to give deliveries remained un - 
touched. A 1921 PC 46 (47). 

(6) Insurance contract — Issue of war¬ 
ranty before issue of policy — Both war- 
rantv and policy containing endorsement 
that settlement of claims and legal pro¬ 
ceedings in respect thereof to be in Ran¬ 
goon — Policy issued after fall of Rangoon 
— Continued occupation by enemy — Con¬ 
dition held became impossible of perform¬ 
ance — Condition held was essence of con¬ 
tract — Whole contract held frustrated. A 
1949 Cal 390 (394. 395). 

(7) Where due to the outbreak of war 
the performance of the contract by the 
insured by making payments of the pre- 
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mium to the enemy Insurance Company 

with whom the insured was insured became 

impossible and illegal under Rule 104 of 

Defence of India Rules, the contract became 

frustrated and void. A 1954 Pat 596 (605) 

(DB). 

Total or partial prohibition. 

(8) P firm contracting to purchase goods 
from D at Rs. 77 per cwt on 16th Septem¬ 
ber 1943 — Goods delivered to railway on 
27th December 1943, D being consignee — 
Government order fixing price at Rs. 48 
per cwt. as from 1st January 1944 — P 
company taking delivery and making pay¬ 
ment at contract rate on 3rd January 1944 

— Suit by P to recover difference between 
two prices — Held, Government order 
affected contract — Contract held void un¬ 
der Section 56 — Held, neither Sec. 65 nor 
Section 72 applied and P firm could 
not recover difference from D company. 
A 1946 Cal 245 (247, 248, 249). 

(9) Where the control imposed on the 
sale and purchase of a certain commodity 
is only partial the performance cannot be 
said to be impossible. 1949-1 Madh B LR 
244 (247) (DB). 

(10) N. W. P. Rent Act, 1873, making 
right of occupancy tenant non-transferable 

— No provision saving contract entered in¬ 
to prior to enactment — Such contracts of 
sale became void on passing of enactment. 
1884 All WN 160 (160). 

(11) Contract of sale of rights of defen¬ 
dant conditional on sanction of Cantonment 
authority becomes void if subsequent to ex¬ 
ecution of sale deed sanction is refused. A 
1929 All 837 (839). 

(12) Defendants contracting to convey 
passengers arriving from Singapore to Jedda 

— Defendants refusing to take them on 
board their steamer on ground that passen¬ 
gers had arrived from Singapore on board 
a ship which was infected with smallpox 
and that by their conveyance defendants 
would commit offence under Section 269, 
I. P. C. — Held defendants had failed to 
show that carrying out of contract would 
have been in contravention of any law or 
regulation. If any special precautions were 
necessary, under the circumstances it was 
for the defendants to have taken such pre¬ 
cautions. Contract on the part of the defen¬ 
dants was thus lawful as well as possible, 
so that they were bound to carry it out. 
(1890) 14 Bom 147 (156, 157). 

(13) Contract to carry bales — Motor 
trucks demanded by Transport Authority 
under D. I. Rules — Breach punishable 
Held, there was frustration of contract and 
no damages could be claimed. A 1945 Nag 

192 (196). , , . _ 

(14) On December 4, 1939, defendant con- 

tracting to purchase from plaintiff fourteen 
bags of coriander seeds at Rs. 13-8-0 per 
maund — Plaintiff delivering bags to defen¬ 
dant on December 6, 1939, as per contract 

— On December 5, 1939, Government noti¬ 
fication fixing maximum retail pnce ol 
coriander seeds at 4 annas per seer — Plain¬ 
tiff can recover at contract rate — Notifica¬ 
tion applied to retail price and it did not 
make it impossible or unlawful for defen¬ 


dant to pay — Doctrine of ''frustration of 
venture” did not apply. A 1942 Cal 291 (292). 

(15) Contract for rebate on freight paid 
for carriage of goods from Trinidad to New 
York made between British subjects in 
British territory — Meanwhile Act of 
U. S. A. penalizing such contract — Contract 
held not frustrated or rendered impossible 
of performance since British Law not prohi¬ 
biting such contracts alone applied. A 192i 
PC 117 (119). (Case from Trinidad and 
Tobago). 

(16) An arrangement entered into be¬ 

tween the Executive Officer and the Deva- 
dasis for rendering service by the latter in 
lieu of wages or remuneration became void 
when Madras Devadasis Act (31 of 1947) 
came into force and made the rendering of 
dancing service in a temple an offence puni¬ 
shable under Section 4. A 1957 Andh Pra 
643 (649) (DB). . 

(17) No prohibition in sending goods out¬ 
side State at time of contract — Subsequent 
prohibition and railway booking closed — 
Contract held became impossible of perform¬ 
ance — Plaintiff has no right or title to 
goods in possession of defendant upon con¬ 
tract becoming void. A 1955. Hyd 233 (235) 
(DB). 

(18) Where there is absolute prohibition 
as to sale, the fact that there is a legisla¬ 
tion to that effect is sufficient to make the 
defence of frustration complete. But. where 
the prohibition is not absolute and com¬ 
plete, but qualified it has to be examined 
whether the party has discharged his ob¬ 
ligation. A 1954 Mad 119 124 (DB). 

(19) Unless the subsequent change in law 
rendered the entire contract illegal, the 
question of frustration does not arise at 
all. A 1957 Pat 586 (599) (DB). 

(20) If the performance of contract i» 
rendered unlawful either for determinate 
or indeterminate period of time, the con¬ 
tract would not stand discharged unless the 
ban on its performance existed on the day 
or during the time in which it has to be 
performed A 1965 SC 1523 (1525). (A 1959 
Cal 576, Affirmed.) 

(2D Forward contracts in linseed subsist¬ 
ing on the date of the promulgation of the 
Oilseeds (Forward Contracts Prohibition) 
Order, 1943, are to be deemed to be closed 
out. As the performance of such contracts 
has been rendered unlawful, such contracts 
must be held to be void under Section 5«, 
Parties to such a contract are under no 
obligation to perform his part of the con¬ 
tract. A 1951 Nag 320 (321). 

(22) Goods purchased by plaintiff on be¬ 
half to defendant — Defendant refusing to 
take delivery on due dates — Contracts en¬ 
tered into in February 1952 — Section 3 of 
T. C. Act 5 of 1950 found to be valid — 
Relevant Prohibition Order prohibiting for¬ 
ward contracts continued to remain in 
under Proviso to Section 17 (4) of Essential 
Supplies (Temporary Powers) Act (1946) — 
Contracts held to be against law — Smt tor 
damages for breach of those contracts hem 
to be not maintainable. A 1969 SC 504 (513) 
(A 1964 Ker 92, Reversed.) 

(23) Where the performance of a contract 
to transfer immoveable property had been 
rendered unlawful by reason of some sud- 
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sequent event, for instance a legislation 
prohibiting such transfers, the contracts 
would stand discharged, the parties would 
be absolved from further performance of it. 
To such case, the doctrine of frustration 
applies. 1978 MPLJ 279 (282). 

(24) Where a dealer in export of silver 
executed an agreement with State Trading 
Corporation for purpose of exporting silver 
to foreign buyer, containing an indemnity 
clause to indemnify the State Trading Cor¬ 
poration on dealer’s default and due to ban 
on export of silver by law the contract 
was frustrated, the indemnity clause was 
held not enforceable by the STC against 
the dealer even if the unlikely event of 
the STC being made liable by the foreign 
buyer takes place. A 1980 SC 1149 (1156). 

(25) Karta of a Hindu undivided family 
got vacated two shops from the tenants on 
agreeing to re-let the shops to them on 
reconstruction — Property of the HUF sub¬ 
sequently partitioned of between the mem¬ 
bers, through Court — Coparcener to whom 
the shops got vacated were allotted on re¬ 
construction refused to relet them to the 
*tenants, alleging that the agreement be¬ 
came void as the subsequent event had ren¬ 
dered it impossible to be performed — Held 
that the doctrine of frustration enunciated 
in Section 56 of the Contract Act was not 
attracted as under the Hindu Law the 
Karta had implied authority to enter into 
the agreement. 1980 Kash LJ 254 (255, 256). 

4. Contract containing arbitration clause. 

— (1) Frustration of contract containing 
arbitration clause — Arbitration clause may 
remain enforceable — It depends on the 
way in which the clause is worded — Held 
on facts that there was enforceable agree¬ 
ment to go to arbitration on all matters 
connected with contract including quest • n 
whether contracts became void, and for 
those matters and that question to be decid¬ 
ed by the arbitrators. ILR (1946) 1 CaJ 312 
(315, 316). 

(2) In cases of frustration, it is the per¬ 
formance of the contract which comes to 
an end but the oonlract would still be in 
existence for purposes such as the resolu¬ 
tion of disputes arising under or in con¬ 
nection with it. The question as to whether 
the contract became impossible of perform¬ 
ance and was discharged under the doctrine 
of frustration would still have to be dec d- 
ed under the arbitration clause which ope¬ 
rates in respect of such purposes. A 1968 
SC 522 (528). 

(3) A piecegoods contract C. I. F Karachi 
was entered into between two parties at 
Amritsar before partition. The '.ontract con¬ 
tained an arbitration clause. After parti¬ 
tion, the seller called upon the buyer to re¬ 
fer the dispute arising consequent on the 
buyer’s refusal to take delivery to arbitra¬ 
tion in the manner provided by the arbitra¬ 
tion clause, Held that the contract of arbi¬ 
tration was not. frustrated by reason of the 
partition. A 1952 Punj 34 438« <FB>. 

(4) Before the partition of India, the ap- 
Dhcants bad entered into a contract with 


the respondents, both of Amritsar. One of 
the terms of the contract was that any dis¬ 
pute or claim of whatever nature relating 
to or arising out of the contract should be 
referred to arbitration of two European 
Merchants at Karachi, one to be appointed 
by each party and in accordance with the 
provisions of the Arbitration Act. Karachi 
suosequently became a part of foreign 
Dominion, which contingency was never 
contemplated by the parties — Held, that 
due to change of circumstances the con¬ 
tract of arbitration was frustrated and 
must, therefore, be held to have been dis¬ 
solved as a whole. A 1951 Punj 189 (202) 

(DB). 

(5) Arbitrators are competent to decide 
the question of frustration of a contract 
ILR (1973> 2 Cal 255. 

(6) Where in a suit for damages for 
breach of contract the plea of frustration 
is taken as a defence there is no question 
of the contract having been frustrated ab 
initio or that it did not exist at all. Hence, 
in such a case the arbitration clause in the 
contract will operate. 1969 Mer LR 78 
(Madh Fra). 

5. Decree for specific performance.— (1) 

Reading Section 56 of the Contract Act with 
Section 35 of the Specific Relief Act the 
Court itself, which passed the decree for 
specific performance can and should dec¬ 
lare its own decree void if the act becomes 
impossible of performance or by reason ol 
some event which neither party could pre¬ 
vent. A 1954 Mad 1040 (1041) (DB). 

(2) Where in a suit for specific perform¬ 
ance of agreement for sale of plots, the 
seller pleaded that as New Plots had been 
allotted as a result of the consolidation of 
his holding, he could not perform the agree¬ 
ment, the buyer’s suit for specific performa- 
ance was liable to dismissal. A 1977 SC 
1226 (1229). 

(3) Land agreed to be sold allotted to 
others and some other land in lieu thereof 
allotted to defendant in consolidation ol 
holdings operations — Suit for specific per¬ 
formance of contract cannot be decreed 
1978 All LJ 733 (734). 

<4> Where a land is not to be sold except 
with the sanction of the Government and 
the breach of such condition entails forfei¬ 
ture of the land and the plaintiff, with the 
knowledge of such conditions, seeks speci¬ 
fic performance of a contract for sale oi 
such land, specific performance can be 
granted. 1969 Raj LW 86. 

*• Refund and compensation.— ( 1 ) Con¬ 

tract becoming impossible — Benefit under 
contract must be returned A 1944 Mad 239 
(243) ** A 1970 Raj 36 (47) (DB) ** A 1961 
Raj 277 (280* ** A 1960 J and K 91 (96. 97) 

** (1959) 2 Mad LJ 498. 

(2) Contract to secure repayment of 
money advanced by usufructuary mort¬ 
gage with possession to be given to lender 
— Land, however, already attached under 
decree and under management of Collector 
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57. Reciprocal promise to do things legal, and also other things illegal.— 

Where persons reciprocally promise, firstly, to do certain things which are 
legal, and, secondly, under specified circumstances to do certain other things 
which are illegal, the first set of promises is a contract, but the second is a 
void agreement. 

Illustration 

A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses 
it as a gambling house, he shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to pay 10,000 
rupees for it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house as 
a gambling house, and is a void agreement. 

[Malaysian Contract Act 1950, S. 58.] 


Section 56 — Note 6 (contd.) 

— Performance of contract becoming im¬ 
possible — Lender held entitled to compen¬ 
sation, damages being amount of advance 
with interest from date when land should 
have been made over to him, had perform¬ 
ance been possible. (1890) 17 Cal 432 (434). 

(3) Contract with defendant German firm, 
having office ih Bombay, becoming void on 
declaration of war — Plaintiff waiving 
breach committed by giving defendants 
time after breach — Defendants held were 
entitled to return of their deposit. A 1916 
Bom 251 (255) 

(4) Lease becoming void by acquisition of 
land by Government — Consideration for 
lease paid — Lessor is bound to compen¬ 
sate lessee. A 1922 All 6 (6, 7). 

(5) In a Hindu family a betrothal is in 
the nature of a contract to which the Con¬ 
tract Act is applicable. Where the contract 
becomes impossible on account of the death 
of the bride the parties to the contract will 
be entitled to the return of the gifts made 
in consideration for the proposed marriage 
and also to expenses legitimately incurred 
in connection with the ceremonies preced¬ 
ing marriage. A 1950 All 592 (594, 595) (DB;. 

(6) Contract to obtain licence — Contract 
becoming impossible owing to defendant’s 
negligence — Defendant is bound to com¬ 
pensate plaintiff for loss sustained by 
plaintiff through non-performance of con¬ 
tract. A 1955 Orissa 49 (54) (DB). 

(7) Where the contract is not incapable 
of being performed, the seller can enforce 
the clause of forfeiture of earnest money 
provided the purchaser does not carry out 
his part of the contract. A 1967 All 253 
(255) 

(8) As to obligation of person who has 
received advantage under void agreement 
or contract that becomes void, see Sec. 65. 

(9) The plaintiff was the highest bidder 
at a railway auction sale of slack coal un¬ 
der the honest and reasonable belief that 
he would be allowed to transport the coni 
to his destination but he could not trans¬ 
port it due to the unreasonable attitude oi 


the Coal Commissioner, although no condi¬ 
tion had been imposed by him at the time 
of granting permission for the auction that 
the coal would not be allowed to be trans¬ 
ported as it was to be consumed locally. 
A 1973 SC 2380 (2384). 

(10) Where the goods in custody of rail¬ 
way kept for transportation were seized by 
the Police in a theft case against the con¬ 
signor, and on his acquittal the goods were 
returned back to him it had become com¬ 
pletely impossible for the Railway Admin¬ 
istration to perform the contract of carry¬ 
ing goods to their destination and the Ad¬ 
ministration was not liable for any damages 
claimed against it by the purchaser. A 1971 
All 479 (481, 482). 

(11) Sale of right to collect pig dung in 
municipal area — A sale of future contin¬ 
gent goods within Section 6 (2), Sale of 
Goods Act — Dung removed by pig owners 
in their right — No dung left for Contrac¬ 
tor to collect — Contract becomes impos¬ 
sible of performance — Contractor not 
liable to pay price of dung. A 1972 Andh 
Pra 299 (301). 

(12) If the contract is a divisible one, in 
the sense that a sum is to be paid over in 
respect of completion of defined portion or 
work it may well be that the sum ls , n , 
returnable if the completion of the whole 
work is frustrated. ILR 1977 (1) Bom 26. 

(13) A contract of sale on behalf of 
minors by a person incompetent to act as 
their guardian would . be treated as void 
under Section 56 — On discovering it to be 
void, person acting on behalf of the minors 
would be bound under Section 65 to repay 
earnest money received by him. A 1971 
Ker 239 (242, 243). 

[A 1948 Cal 269, Dissented from.1 

(14) Subsequent change in circumstances 
outside contemplation of parties — Payment 
on basis of quantum meruit cannot 
claimed — Such payment can be claimed 
only when the contract is frustrated. A 
1973 Rai 223. 

Section 57 

(1) Section 57 refers to persons wlu> pro¬ 
mise. firstly, to do certain things which are 
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58. Alternative promise, one branch being illegal.— In the case of an 
alternative promise, one branch of which is legal and the other illegal, the 
legal branch alone can be enforced. 


Illustration 

A and B agree that A shall pay B 1,000 rupees for which B shall afterwards 
deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice, and a void agreement as to the opium. 
[Malaysian Contract Act 1950, S. 59.] 


Section 57 (contd.) 

legal and, secondly, under specified circum¬ 
stances to do certain other things which 
are illegal. A 1937 Rang 47 (49). 

(2) In a contract consisting of legal and 
illegal parts separable from each other. 
Court is bound to give effect to the legal 
part and reject the illegal part unless the 
whole transaction is prohibited bv statute 
or is otherwise void. A 1938 Nag 335 (343) 
(FB) ** 1879 Pun Re No. 106, p. 293 (294) 
(DB) ** (1875) 23 Suth WR 66 (68) (DB) ** 
(1968) 69 ITR 819 (DB) (All). 

(3) Where the parties treat the legal as 
well as illegal parts as forming one indivi¬ 
sible contract the whole becomes void. 
(1885) 9 Bom 176 (178, 179) (DB) A 1917 
Mad 77 (77) <FB>. 

Section 58 

(1) Section 58 does not apply where there 
is no alternative promise separable from 


illegal portion of agreement. (1913) 18 Ind 
Cas 9 (10) (All). 

(2) Promisee who had paid good conside¬ 
ration can enforce the legal promise where 
the contract contains also another distinct 
promise which is illegal. A 1942 Oudh 1 (•) 
(DB). 

(3) Where an option is given to the 
executant either to transfer the inheritance 
or to transfer his share in a certain pro¬ 
perty, the case is directly covered by the 
illustration to Section 58. A 1931 All 589 
(593) (DB). 

(4) Where a debtor pledged certain share® 
with a Bank for moneys advanced by It, 
and the company issued bonus shares and 
right shares for the holding, the Bank is 
not entitled to such accretions. The accre¬ 
tions remain the property of the promisee. 
A 1969 Delhi 313 (315) (DB). 
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A. I. R. Commentaries Judicially Appreciated' 


• • a 


CONSTITUTION OF INDIA 7 •* 

A. I. R. 1972 Ker. 27 (35) (Pr. 24) — Krishna Iyer J.— "Chitaley on the 
■ Constitution of India has made a critical reference to this aspect of the deci¬ 
sion (A. I. R. 1952 Bom. 84) excluding personal law from Art. 13 (1)” (Con¬ 
stitution of India 2nd Edn. Vol. 1 P. 702). 

r A. I. R. 1961 Manipur 1 (4) (Pr. 11) [V 48 C 1] — Tirumalpad J.'CA- 
’’What is prohibited (in Art. 23 (1)) is begar and other similar forms of forced 
labour. The A.I.R. Commentaries on the Constitution of India at p. 635 define 
begar’ as a system under which persons are pressed to carry burdens for in¬ 
dividuals or public or to perform other forms of menial service under com¬ 
pulsion”. 

A. I. R. 1956 All 341 (345) (Pr. 33) [V 43 C 126] (DB) — Desai J.-^ 
"Shri Jagdish Sahai could not cite any authority in support of his contention 
that the right given to the Court to draw an adverse inference is equal to 
compelling the accused to be a witness against himself. We notice that 
'Chitaley in his Commentary on Constitution, Vol. I, pp. 497-498, does not see 
any conflict between the provisions of Art. 20 (3) and those of S. 342, Cr.P.C.” 

A.I.R. 1956 J. & K. 1 (10) (Pr. 34) [V 43 C 1] (F. B.) — KilamJ.— 
’'The learned author Chitaley in his luminous commentary on the Constitution 
has after discussing almost the whole case law on the subject, enunciated 
some principles which I might give more or less in his own language. Ac¬ 
cording to the learned author.” (Points from Note 8 (g) under Art.. 2). 

p. 533 auoted.) 

CIVIL PROCEDURE CODE, 1908. 

A.I.R. 1953 S. C. 23 (27) [V 40 C 7] — [Touching the revisional jurisdic¬ 
tion of the High Court set out in S. 115, Civil P. C. ] — Mahajan J.— "A 
large number of cases have been collected in Edn. 4 of Chitaley & Rao ? s 
Code of Civil Procedure (Vol. I) which only serve to show that the High 
Courts have not always appreciated the limits of the jurisdiction conferred 
by this section.” 

AIR 1980 A. P. 283 (287) (DB) (Pr. 4) — Madhava Reddy J.— "As stated 
in the commentary on the Civil P. C. by Chitaley the general trend of 
opinion of the other High Courts (except Allahabad and Patna) is that O. 40. 
i? not applicable to mortgage suits and a receiver can be appointed even if 
the mortgage is simple mortgage”. 

- AIR 1980 Raj. 202 (206) (Pr. 13) — M. C. Jain J.— "Chitaley in his com¬ 
mentary on the Code of Civil Procedure, 9th Edition, Vol. 2 at page 520 has 
enumerated the following interlocutory orders, in which the High Courts 
have interfered under S. 115.” 

AIR 1979 A. P. 273 (274) (Pr. 3) — Narasinga Rao J.— "The Rule (O. 21. 
R. 35) contemplates only a symbolical possession. It does not contemplate 
the delivery of physical possession. It is useful to refer in this context to 
AIR Commentary by Chitaley to the said order. The relevant passage in 
Note 6 reads as follows.”. (8th Edition Vol. 3 P. 283.) 

1978 Jab. L. J. 769 (775) (Pr. 11) — Mishra J.— "The view of Allahabad 
High Court on the point (effect of order by lower Court pending revision) is 
condensed in the AIR Commentaries CPC. 9th Edition, Vol. II at page 576 
under (Note) 16B as under." 

1977 K. L. T. 117 (119) (DB) (Para. 3) — Gopalan Nambiyar, Actg. C. J.— 
On the question whether application under O. 33, R. 3 is to be presented 
personally to the presiding officer of Court it was observed, "we are unable 
to discern any convincing reason in insisting on such requirement. In 
Chitaley’s Code of Civil Procedure, 8th Edition, Vol. 3, Page 1156 it is stated 
’’The object of the rule (O. 33, R. 3) is to entfble the Court to examine the 
petitioner, apparently with a view to satisfy itself prima facie that the .ap¬ 
plicant is a real pauper.’” .. 

4 A.M.— SP—1/82 (4 pp.) 
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ABIES JUDICIALLY APPRECIATED 


1 A.LB COMMENTARIES JUDICIALLY APPRECIATED « 

A.LB, 1975 Delhi 46 (48) (Pr. 5) (FB) — V. S. Deshpande J .—"A learn¬ 
ed Commentator has, therefore, opined that Order VI, Rule 17 is also in two 
$arts, namely (a) .and (b) . The suggestion is that (a) is discre¬ 

tionary while (b) is mandatory (A.LR. Commentaries on the Code of Civil 
Procedure, 8th Edn., Vol. II Page 800).” 

A. I. R. 1975 Goa, Daman and Diu 24 (25) (Pr. 5) — K. N. Shukla, Addl. 
J. C.— ’’Executing Court has no jurisdiction to go behind the decree and 

out something which may amount to negation of the decree (See A.I.R. 
Commentaries 7th Edn., S. 38, N. 8, the Code of Civil Procedure by Chitaley 
and Appu Rao).” 

A.I.R. 1970 Manipur 84 (36) (Pr. 6) (V 57 C 10] — R. S. Bindra J. C.— 
"At page 1569 of A. I. R. Commentaries on the Code of Civil Procedure, 7th 
Saition, it is stated that. These observations of the learned commenta¬ 

tors are founded on a large number of authorities mentioned in the foot¬ 
note, and, if I may say so with respect, are quite helpful in understanding 

thq true scope of cl. (c) of section 115”. 

A. I. R. 1968 J. & K. 13 (14) (Pr. 7) [V 55 C 4] — J. N. Bhat J.— "The 

principle as laid down in certain authorities as summarized in the Commen¬ 

tary on Chitaley’s Civil P. C. (7th Edn., Vol. 2, Page 1327) is that the Court 
has to see whether the suit cannot be determined in the absence of the person 
who applies to be made party or whether his interests will not be prejudic¬ 
ed by not being joined as a party.” 

A. I. R. 1965 All. 527 (531) (Pr. 28) [V 52 C 148] — Oak J.~ "Mr. Bnj 
Lai Gupta pointed out that the Court dealing with the matter in April 1947 
was a Munsif. The present suit was tried by a Civil Judge. The valuation 

of the suit was Rs. 35,000. The Munsif had no jurisdiction to try the pre¬ 

sent suit Under S. 11, C. P. C., the Court trying the former suit , should 
have been competent to try the subsequent suit itself. (See Chitaley’s Com¬ 
mentary on the Code of Civil Procedure Volume I, Page 415), (Now see 1963 

(7th Edn.) pp. 379-380).” 

A.I.R. 1965 Punj 494 (496) [V 52 C 157 Pr. 7]—Shamsher Bahadur J.— 
'"The words 'for any other substantial cause’ (in O. 41, R. 27 (b)) must be 
read with the word ’requires’ in the beginning of the sentence and need not 
be construed in the narrow sense suggested by the doctrine of ejusdem 
generis .Reference may be made to Chitaley’s Commentary on the 

Code of Civil Procedure. Vol. IV, at page 4319.” 

COURT-FEES ACT, 1870 & SUITS VALUATION ACT, 1887. 

A.I.R. 19G5 Punj 1 (11) (Pr 25) [V 52 C 1] (FB) - P- C. Pandit 
”With regard to this definition (of ’consequential relief) Chitaley in his Com¬ 
mentaries on the ’Court-fees Act and the Suits Valuation Act (Second Edi¬ 
tion), on page 135 has observed thus—”, 

■ CRIMINAL PROCEDURE CODE, 1898. 

1973 Rajdhani L. R. 684 (687) (Pr. 6) - R. N- Aggarrval J.- "Chitaley 
to Vol. 3 of Commentary on the Code of Criminal Procedure 6th (1966) Edi¬ 
tion at p. 3563 has observed that latter part of the proposition in Purushottam 
Das Banarasi Das (A. I. R. 1952 All. 470) is too sweeping inasmuch as in some 

tases for example, where property is stolen, even an lnnoc ®” t ^ nS f" ee 
the property will not be entitled to possession of it as against the __ real 
owner I am inclined to agree in the observations of the commentator. 

A. I. R. 1969 Manipur 56 (57) (Pr. 5) [V 56 C 19] _ C. Jagannadha- 

charyulu, J. C.— "There is divergence of opinion as to whether a jomt_ com¬ 
plaint can be filed by two or more persons. Vide Note 19 at P a «? e ^ 2 °_ f 
A. X. R. Commentaries on the Criminal Procedure Code — Vol. I. 196o Edi 

ti0n A. i n. 1969 Orissa 56 (57) fPr. 5) [V 56 C 23 1 - S. Acharya J.- "Their 
Lordships of the Madras High Court in their decision reported in A PR. W 
Mad. 214 in quoting a passage from Chitaley and Annan Rao s C 
cedure Code, observed as follows : ‘But a Criminal Court, as well pointed in 
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A. I. E. COMMENTARIES JUDICIALLY APPRECIATED 

exhaustive analysis in Chitaley and Annaji Rao’s Criminal Procedure 
Coe. * Job III, 4th (1950) Edn. at page 2862, is not expected, under the pro¬ 
visions of S. 517 to 'try’ civil cases.’ This view has been reiterated in 

a decision of this Court in (1967) 33 Cut LT 868.” 

1967 Current L. J. 717 (719) — Shamsher Bahadur J.— “Prior to the en¬ 
actment of this amendment (S. 139-A), the Court had by judicial decisions 
engrafted a law which according to Chitaley’s Commentary on the Code of 
Criminal Procedure, Vol. I, Page 590 was this. M 

CRIMINAL PROCEDURE CODE, 1973 

A. I. R. 1980 S. C. 898 (932) (Pr. 148) — Sarkaria J. (Majority view)—* 
"For such capital offences, it was left to the Court, on the facts of each 
case, to pass, in its discretion, for reasons to be recorded, the sentence of 
death or the lesser sentence. This led to some difference of opinion whether 
even after the amendment of 1955, in case of murder the normal punish¬ 
ment was death or imprisonment for life; (See A. I. R. Commentaries on the 
Code of Criminal Procedure, Vol. 3. Page 585 by D. V. Chitaley and 
S. Appurao). 

LIMITATION ACT, 1963 

ILR (1977) Ker 15 (47) (Pr. 33) — Chandrasekhara Menon J.— “The 
question has often arisen whether the co-heirs of a single debtor will be 
joint contractors within the meaning of section 20. There is a wide diver¬ 
gence of opinion with regard to this in the decisions of the various High 
Courts. This is because of the diverse meanings given to the word joint con¬ 
tractors, occurring in sub-section (2) of section 20. This difference of opinion 
on the point has been well summarised in Chitaley and Rao’s ’Limitation 

Act at p. 635, Vol. I of the 4th (1964) Edition. We may extract that here.” 

1869 All. L. J. 1095 (1100) (Pr. 10) (DB) — Per Gangeshwar Prasad J.—* 
The principle is so firmly established that it does not appear necessary to 
cite decisions in support of it and we will only extract the following passage 
from Vol. II, page 1314 of the Commentary on the Limitation Act by Chitaley 
and Rao (1965 Edition)..,...” (Points 7 to 10 from Note 56, quoted) 

A.I.R. 1963 Punj. 457 (459) (Pr. 7) [V 50 C J27l — Grover J.— "As 
stated in Ch’taley’s Limitation Act, (3rd Edition). Volume I, Page 524. the 
words Stayed by an injunction or order’ have reference to an order of a 
Court and not to a disability to sue or to apply arising from other causes.” 

TRANSFER OR PROPERTY ACT, 1882 
A. I. R. 1974 Andhra Pra. 139 (1421) (Pr. 30) (V 61 C 28) (FB) — Ekbote 

„’’ The law in India in regard to the waiver is the same. See the cases 
collected at page 2066 of Volume III of Transfer of Property Act by D V 
Chitaley and S. Appu Rao.” _ __—. 

, n? 97 , 4 ^ jdl ] ani L * R Pcshpande J — "The right 

of the landlord to hold all the co-tenants as liable to pay rent to him and, 

therefore, as being liable to* be evicted by the landlord is not, therefore, af¬ 
fected by any internal partition among ihe co-tenapts (See Note 6. A. I. R. 
Commentaries on the Transfer of, Properly Act. S. 103 (Fourth Edition) )” 

1969 Current L. J. 989 (999)-(Punj.) — D. K. Mahajan J. — "In fact if a 
reference is made to Note 34 of Chitaley’s Transfer of Property Act (IV of 
1082) 3rd edition, page 1737, it will be found that the view' enunciated by 
the Orissa High Court is the preponderant view.” 

. ^ 9< L 4 PUnj ‘ 210 (211) (Pr * 4) [V 51 C 52 1 — S - S - Dulat Actg. C.J. 

*" d 7/ J5* ** ahajan J -— "It is significant that the provisions of the section 
to. Ill T. P. Act) have never been applied as a rule of equity, justice or 
good conscience by any of the High Courts in the territories to which this 
provsion is not made applicable under S. 1 of the T. P Act whereas a 
number of cases will be found at page 173, Note 4, of Chitaley’s Transfer 
of Property Act, Vol. I, where principles underlying the provisions of the 
Transfer of Property Act have been so applied.” 
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